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ON  HERITOBS  AND  THEIR  MEETINGS. 

The  term  ''heritor"  is,  in  legal  language,  susceptible  of,  and  is 
impressed  with,  various  significations.  These  include,  on  the  one 
hand,  the  meaning  attachable  to  the  expression  at  common  law,  and, 
on  the  other  hand,  certain  distinctive  meanings  which  are  impressed 
upon  it  by  force  of  special  statutory  provisions 

In  its  original  leading  signification,  the  word  "  heritor  "  appears  to 
have  been  used  in  connection  with  that  kind  of  ownership  which 
implies  a  right  redeemable  or  irredeemable  in  the  dominium  utile  of 
heritable  property,  as  opposed  to  (1)  a  usufructuary  right  merely,  and 
(2)  a  right  of  superiority.  In  this  view  of  the  phrase,  which  may  be 
styled  its  common  law  signification,  the  term  *'  heritor  "  is  substan- 
tially synonymous  with  landholder.  Thus,  in  alluding  to  the  Act 
1662,  c.  6,  for  suppressing  ''theft,  robberies,  and  depredations,"  in 
which  the  words  heritors,  wadsetters,  feuars,  but  not  life-renters,  occur, 
Mackenzie,  in  his  Observations  (p.  416),  remarks  that  ''the  words 
wadsetters  and  feuars  needed  not  to  have  been  subjoined  to  heritors, 
for  both  these  are  heritors:  but  it  seems  more  just  to  have  added 
life-renters;  since  it  was  just  that  men  who  are  life-renters  should  be 
liable" — thereby  indicating  that^  in  the  writer's  opinion,  " life- 
renters '^  are  not  "heritors."  To  a  similar  efiect,  Erskine  (2,  10,  56), 
when  referring  to  the  Act  1663,  c.  21,  anent  manses  and  glebes,  uses 
the  words  "kndholders  or  heritors"  as  convertible  expressions,  and 
in  the  following  section  remarks,  "that  this  term  (heritors),  used 
in  its  most  obvious  meaning,  excludes  those  who  have  life-rents." 
Agab,  Bankton  (2,  6,  30),  when  alluding  to  the  above  statute,  says, 
"the  expenses  of  building  manses  to  ministers  are  declared  by  statute 
to  fidl  on  the  heritors  of  the  parish,  and  therefore  life-renters  are  not 
liable  to  any  proportion  thereof" 

Consistently  with  the  doctrine  just  expressed,  it  was  found  in  the 
Minister  of  Morham  v.  Binston  (1679,  M.  8499),  that  "the  life- 
renter  was  free  of  any  burden  of  the  building  of  the  manse  "  under 
the  Act  just  mentioned.  Alluding  to  this  decision,  Erskine  (2,  10, 
57),  suggests  that,  as  the  reparation  of  the  manse  has  less  of  the 

VOL,  ZJXL,  Ha  CXLV.^JJkK.i  1869.  A 


2  ON  HEBITOBS  AND  THEIB  MEEHNOS. 

nature  of  perpetuity  than  building  it,  the  Court  might  possibly 
burden  a  life-renter  with  a  proportion  of  the  expense  of  such  repair. 
This  view,  however,  was  ignored  and  contradicted  in  Anstruther 
(14th  May,  1823,  2  S.  306  &  F.C.),  where,  in  an  action  by  the  tutors 
of  an  heir  of  entail  against  his  mother,  who  was  life-rentrix  of  certain 
locality  lands  forming  part  of  the  entailed  estate,  it  was  distinctly 
ruled  that  she  was  not  liable,  to  any  extent,  for  the  cost  of  inter  alia 
certain  manse  repairs,  and  that  this  burden  fell  exclusively  pn  the 
heir  of  entail  qua  '*  heritor," 

Although  titulars  have — ^at  least  when  there  are  unexhausted 
teinds  in  the  parish — a  direct,  and,  it  may  be,  a  valuable  usufructuary 
interest  in  the  produce  of  other  men's  lands,  they  have  not,  qua 
titulars,  any  right  of  property  in  the  lands  themselves.  Hence  titu- 
lars come  not  within  the  scope  of  the  expression  "  heritora"  A  decision 
to  this  precise  effect  was  pronounced  in  the  case  of  JEdnam  (1663, 
M.  8499);  and  in  accordance  with  this  doctrine,  it  was  remarked  by 
Hope,  Ld.  J,  C,  in  Reid  v.  Covirs.  of  Woods  (10th  July,  1850,  12 
D.,  1214),  that  "the  titular  cannot  be,  in  any  event,  subjected  to  the 
expense  of  upholding  the  fabric  of  the  church." 

Superiors  are  likewise  excluded  from  the  category  of  "  heritors," 
because  they  do  not,  in  their  character  as  such,  own  the  ground,  but 
specially  and  exclusively  the  dominium  directum  connected  with  it. 
The  extent  or  value  of  this  right  does  not  alter  its  nature,  or  conse- 
quently the  character  of  the  relationship  existing  between  the  lands 
and  the  superior.  The  amount  of  the  feu  duty  does  not  render  the 
vassal  less,  or  his  superior  more,  the  proprietor  of  the  lands  than  if 
the  feu  duty  were  truly  illusory.  The  feu  duty  is  but  a  part  of  the 
price  of  the  subject,  due  in  a  particular  form,  its  rate  being  dependent 
on  the  value  of  the  subject,  and  the  amount  of  the  consideration 
money  paid  or  payable  in  a  slump  sum.  Neither  does  the  particular 
character  of  the  tenure  of  the  lands  materially  affect  the  question. 
He  who  is  the  holder  of  the  property,  however  it  be  held  by  him,  is 
truly  the  heritor,  as  in  contrast  to  the  superior,  although  he  also  has 
an  important  feudal  right  in  the  subject.  Accordingly,  in  Dundas  v. 
Nicolson  (1778,  M.  8511),  the  proprietors  of  udal  lands,  as  well  as 
the  proprietors  of  lands  held  feu,  were,  qua  heritors,  found  liable 
in  manse  assessment  to  the  exclusion  of  the  superior. 

In  this  case  it  was  argued  (see  Sess.  Papers,  Amiston*  Coll,  vol 
128.  No.  7)  that  the  phraseology  employed  in  the  Acts  1661,  c.  35, 
and  1681,  c.  21,  which  relate  to  the  qualifications  of  persons  entitled 
to  vote  in  the  election  of,  and  serve  as  members  of  Parliament,  was 
inconsistent  with  this  doctrine,  and  implied  that  the  term  "  heritor  " 
includes  superior.  This,  no  doubt,  is  so.  But  it  is  to  be  observed 
that  the  latter  of  these  Acts  eoopressly  refers  to,  and  embraces  persons 
holding  superiority  rights  of  the  Crown  or  prince;  while  the  expres- 
sion in  the  former  Act,  viz.,  "  All  heritors  who  hold  a  fourty  shillings 
land  of  the  Bang's  Majesty  in  capite**  etc.,  may  fairly,  or  perhaps 
rather  must,  on  a  sound  feudal  interpretation  of  the  pharseology  of 
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the  Act,  be  held  to  imply  that  the  holding  referred  to  embraced  both 
the  dominium  directum  and  the  dominium  utile  of  lands  whereof 
the  king  was  immediate  superior. 

The  patron  of  the  parish,  as  such,  is  not  a  landholder.  He  does 
not  even  possess  any  usufraetuary  interest  in  the  lands  therein  situ- 
ated, unless  in  so  far  as  being  patron  he  may  in  this  character  be  also 
titular  of  the  teinds  not  heritably  disponed.  Neither  in  the  one  char- 
acter, however,  nor  in  the  other,  is  he  an  heritor,  although  by  virtue 
of  his  right  of  patronage  he  may  possibly  be  entitled  in  certain  circum- 
stances to  some  of  the  privileges  of  one. 

As  possessing  merely  the  right  of  use  or  occupation  of  the  subject, 
in  contradistinction  to  a  right  of  property  in  it,  a  tenant  is  not 
reckoned  an  heritor.  Accordingly,  in  Miller  v.  Craig,  (1769, 1  Hailes 
329)  it  was  "found  not  lawful  to  assess  tenants  for  the  expense  of 
leading  materials  to  be  employed  in  building  a  manse,  it  being  held 
that  the  burden  of  building  the  manse  lay  entirely  on  the  heritors, 
which  term  does  not  include  tenants."  This  remark  is  applicable  not 
merely  to  tenants  under  ordinary  or  short  leases,  but  dso  to  those 
which,  from  their  long  duration,  partake  of  the  character  of  construc- 
tive alienations,  and  where  to  a  certain  effect  the  lessee  is  deemed  in 
law  the  owner.  Hence  it  was  ruled  in  McLaren  v.  Clyde  Trustees, 
(17th  Nov.,  1865,  4  Macph.  58)  that  although  tenants  under  leases  for 
above  twenty-one  years  were,  in  the  sense  of  the  Valuation  Act  (17 
and  18  Vict,  c.  91)  proprietors,  they  were  not  thereby  constituted 
"heritors"  to  the  effect  of  subjecting  them  in  liability  for  church 
assessment,  inasmuch  as  this  statute  merely  regulates  the  mode  in 
which  assessments  leviable  under  existing  liability  are  to  be  imposed, 
and  does  not  create  new  or  more  extended  liability.  Accordingly,  in 
the  case  cited,  tenants  under  leases  for  ninety-nine  years  were  held  not 
to  be  "  heritors,"  and  consequently  were  exempted  from  liability  for 
the  parochial  burden  in  question. 

Actual  payment  of,  as  opposed  to  possible  liability  to  pay  cess,  has 
been  appealed  to  as  furnishing  a  test  of  the  character  of  heritorship; 
and  it  has  been  argued  both  under  the  Poor  Law  Acts,  1663,  c.  16, 
and  1672,  c  18,  and  under  the  Act,  1663,  c.  21,  anent  manses,  glebes, 
and  minister's  grass,  that  persons,  although  proprietors  of  lands  or 
houses,  are  not  possessed  of  this  character  unless  they  de  facto  pay  cess, 
or  at  least  are  entered  in  the  cess  books  as  liable  in  this  tax.  As  a 
general  rule,  however,  this  test  is  not  a  sound  one.  It  seems  appli- 
cable only  in  those  instances  where  the  meaning  of  the  term  is  either 
directly  or  by  implication  thus  limited.  Under  the  above  Poor  Law 
Acts,  as  was  decided  in  Scott  v.  Fraser  (1773,  M.  10577),  the  owners 
of  heritable  property  could  assess  themselves  either  according  to  the 
valued  or  the  real  rent  of  their  lands.  Hence  the  provisions  of  the 
statutes  did  not  imply  a  construction  which  limited  the  mode  of  assess- 
ment to  that  of  the  former  rule.  Dealing  with  the  question  on  this  foot- 
ing, it  was  decided  in  the  well-considered  case  of  Robertson  v.  Murdoch 
(23d  Feb,,  1830,  8  8,,  687),  that  mere  absence  from  the  cess  books  did 
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not  exclude  proprietors  of  lands  and  houses  from  being  regarded,  or 
from  acting  as  heritors.  On  this  subject  Boyle,  Ld.  J.  0.,  observes: — 
''  Those  are  in  sense  of  law  heritors  who  by  their  rights  are  liable  to 
pay  cess,  whether  they  are  in  the  cess  books  or  not;  and  not  being  in 
the  collector's  book  is  of  no  consequence.  To  constitute  an  heritor,  it 
is  quite  sufficient  that  he  is  a  person  liable  in  a  proportion  of  cess." 
This  doctrine  is  quite  in  accordance  with  the  object  for,  and  the  prin- 
ciple on,  which  the  valuation  of  lands  throughout  Scotland,  distinctively 
known  as  the  valued  rent,  was  ascertained,  and  entered  in  the  cess 
booka 

Although  in  the  case  of  Lochmdben  (1712,  M.  5131,  &  8498)  where 
the  parishioners  had  suspended  the  Presbytery's  deliverance  against 
them  for  the  cost  of  a  new  manse,  it  was  for  the  minister's  conveni- 
ence, and  to  prevent  delay  in  his  recovery  of  the  amount,  inter  alia 
found  that  the  cost  was  to  be  not  the  real  rent,  but  the  valued  rent, 
extracted  out  of  the  cess  books;  neither  this,  nor  perhaps  any  other 
case,  decides  that,  apart  from  unanimity  in  the  matter,  the  body  of 
heritors  in  a  landward  parish  might  not,  by  a  majority,  resolve  to 
stent  themselves  for  manse  and  church  assessment  according  to  the 
real,  as  opposed  to  the  valued  rent  of  their  landa  The  inconvenience 
of  doing  this  formerly  may  account  for  its  not  having  been  done,  but 
does  not  show  that  it  was  incompetent.  If  not  incompetent,  then  the 
fact  of  being  in  the  cess  books  did  not  supply  a  sound  test  of  heritor- 
ship.  Independently  of  such  considerations,  however,  it  may  be  ob- 
served that  the  valuation  of  lands  throughout  Scotland  which  was 
made  in  connection  with  the  payment  of  the  public  tax  referred  to,  and 
not  of  parish  burdens,  was  not  intended  to  fix,  and  cannot  be  appealed 
to  as  fixing,  the  character  of  heritorship,  although  the  fact  be  that  in 
landward  parishes,  parochial  as  well  as  public  burdens  have  long  been 
in  very  general  use  to  be  imposed  according  to  the  rule  or  standard  of 
the  above  valuation.  In  some  counties  where  there  are  extensive  sub- 
feus,  separate  valuations  have  been  put  on  the  right  of  superiority  and 
of  property.  While  in  such  instances,  therefore,  the  superior  may  be 
liable  in  part  payment  of  this  tax,  the  vassal  is  still  the  landholder, 
and  even  in  these  cases,  imless  otherwise  conditioned  in  the  feu  right, 
the  person  who  is  liable  in  parochial  burdens  generally  imposed  on 
the  heritors  of  the  parish,  including  manse  assessment  and  poor's 
assessment  under  the  old  law. 

The  class  of  heritable  proprietors  in  connection  with  whom  the  term 
"  heritors  "  was  originally  most  commonly  used,  were  distinctively  the 
owners  of  lands  situated  in  the  country,  i.e.,  rural  proprietors.  The 
leading  idea,  however,  embraced  in  the  term,  viz.,  that  of  ownership, 
is  equally  realised  in  connection  with  buildings  devoted  to  the  purposes 
of  urban  residence,  or  of  trade,  or  manufactures.  Hence,  proprietors 
of  heritable  subjects  within  a  burgh,  or  a  town,  or  even  a  large  village, 
are  in  certain  circumstances  dealt  with  as  "  heritors."  This  occurs  in 
the  case  of  burghal-landward  parishes.  Thus,  in  Farie  v.  Leitch  (2 
Feb.,  1813,  F.C.),  the  expression  is  used,  "The  area  (of  the  church) 
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was  afterwards  divided  between  the  heritors  within  and  without 
burgh."  Again,  in Boawell  v.  namilton  (1 5th  June,  1837, 1 5  S.,  11 48) 
Lord  Gillies  designated  the  feuars  of  the  village  or  town  of  Mauchline, 
which  was  not  erected  into  a  burgh,  as  "  heritors."  In  Magistrates  of 
Elgin  v.  Gaiherer  (17th  Nov.,  1841, 4  D.,  25) — which  was  a  suspension 
of  a  charge  for  manse  assessment — ^Lord  Mackenzie  remarked  that  it 
was  a  competent,  and,  indeed,  the  more  correct  course,  to  cite  the 
magistrates  of  a  royal  burgh  under  the  designation  of  "heritors," 
instead  of  under  that  of  magistrates. 

When  the  urban  portion  of  the  parish  consists  of  a  burgh,  the 
burghal  incorporation,  as  represented  by  the  magistrates  on  behalf  of 
the  community,  may  be  regarded  either  as  a  body  of  heritors  or  as 
one  heritor.  Thus,  in  M'Neel  v.  Robertson  (27th  May,  1886,  14  S. 
849),  Lord  Moncrieff  remarked,  "  There  is  no  doubt  that  the  incorpo- 
ration of  the  burgh  in  this  case  constitute  the  heritora"  Again,  in 
Lockhart  v.  LockhaH  (24th  Jan.,  1832, 10  S.  243),  Ld.  J.  C.  Boyle 
observes,  "  Magistrates  are  therefore  to  be  held  heritors  for  the  burgh 
property,  in  terms  of  the  Act  1663."  Further,  in  the  allocation  of 
the  area  of  a  burghal  landward  parish  church,  the  magistrates  of  the 
burgh  are  regarded  as  one  heritor,  to  whom  the  portion  of  the  church 
effeiring  to  the  burghid  community  is  assigned,  for  the  sub-allocation 
by  them  of  the  sittings  therein  to  the  inhabitants,  as  in  the  case  of 
D.  ofArgyle  v.  Rowat  (1775,  M.  7921),  which  was  cited  by  Lord 
FuUerton  in  Clapperton  v.  Magistrates  of  Edinburgh  (14th  July, 
1840,  2  D.  1385),  as  recognising  the  principle  now  alluded  to.  In- 
corporate bodies,  such  as  canal  or  railway  companies,  possessing  works, 
buildings,  or  ground  within  the  parish,  being  landholders,  are  held  to 
be,  and  are  dealt  with  as,  "  heritors."  To  this  effect  is  the  case  of 
Anderson  v.  Union  Canal  Co,  (7th  March,  1839,  1  D,  648),  on  the 
construction  of  the  Poor  Law  Act  1663,  c.  16;  and  that  of  Macfarlane 
V.  MonJdands  Railway  Co,  (29th  Jan.,  1864,  2  Mac.  519),  where,  but 
for  the  clause  of  exemption  from  parochial  and  other  burdens  in  the 
Act  of  Incorporation,  the  company  would  have  been  liable  jiea 
"heritor"  for  manse  assessment;  and  that  of  Scot  N,  E.  Railway  v. 
Oardiner  (Ibid,,  p.  537),  to  a  similar  effect. 

While  the  term  "  heritor,'*  as  now  explained,  expresses  the  ordinary 
as  well  as  the  original  meaning  of  the  word,  this  meaning  is,  in 
several  instances,  modified  by  express  legislative  provision  or  equit- 
able construction,  and  a  special  meaning  is  attachable  to  it,  which  in 
some  cases  is  more,  and  in  other  cases  less,  extensive  than  that  above 
alluded  to.  Thus  in  the  Act  1663,  c.  16,  relating  to  the  enforced 
labour  of  the  vagrant  and  idle  poor,  which  provides  that  one-half  of 
the  assessment  for  their  maintenance  is  to  be  paid  by  the  ''  heritors  " 
according  to  their  valuations,  and  the  other  half  to  have  laid  upon 
tenants  and  possessors  within  the  parish,  according  to  their  means  and 
substance,  the  term  '*  heritors  "  includes  not  only  wadsetters — ^as  under 
the  ordinaiy  acceptation  of  the  phrase  it  does— but  also  ''  life-renters  " 
during  the  subsistence  of  their  rights.    Here,  therefore^  ]the  phrase 
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"  heritors/'  as  explained  by  the  statute,  is  used  in  a  sense  more  exten- 
sive than  its  ordinary  one,  and  includes  a  class  of  persons  who  are 
generally  excluded  from  its  scope. 

Again,  the  provisions  of  the  Act  1707,  c  9,  which  direct  the  trans- 
porting of  churches,  etc.,  to  be  with  the  consent  of  the  heritors  of 
three-parts  of  four  at  least  of  the  valuation  of  the  parish,  seem  to 
imply  that  the  term  heritors  here  employed  is  limited  in  its  applica- 
tion to  those  landowners  who  stand  separately  valued  on  the  cess  roll 
A  similar  meaning  seems  to  have  been  formerly  applicable  to  the 
term,  as  occurring  in  7  and  8  Vict,  c.  44,  S.  1,  which  makes  the  con- 
sent required  that  "  of  the  heritors  of  a  major  part  of  the  valuation  of 
any  parish."  The  reason  for  this  view  arises  from  the  circumstance 
that  at  the  date  of  these  two  statutes,  and  until  1854,  the  only 
authoritative  general  system  of  the  valuation  of  lands  was  that  made 
up  with  a  view  to  the  cess,  and  known  as  the  valued  rent  As,  how- 
ever, the  17  and  18  Vict,  a  91,  has  supplied  a  valuation  of  all  lands 
and  heritages  according  to  their  real  rent,  its  effect  may  probably  have 
been  to  extend  the  term  heritors  so  as  to  embrace  the  owners  of  all 
heritable  subjects  within  the  parish  indiscriminately,  a  valuation  being 
now  attached  to  all 

Under  the  Act  1696,  c.  26,  for  settling  of  schools,  it  is  provided 
that  the  schoolmaster  shall  be  appointed  by  the  "  heritors  "  and  mini- 
ster; and  that  the  heritors  shall  provide  a  school-house  and  the  salary  for 
the  master, — ^for  payment  whereof  they  shall  lay  on  a  stent,  conform  to 
every  heritor's  valued  rent  within  the  parish,  with  relief  for  one-half 
thereof  against  his  tenants,  with  this  proviso  that  the  life-renter  and 
not  the  heritor  shall  be  liable  for  the  proportions  imposed  on  the 
lands  during  the  survivance  of  the  former.  On  the  construction  of 
the  term  "heritor,"  quoad  the  right  to  vote  in  the  election  of  the  school- 
master, it  was  ruled,  in  the  case  of  Kiiriemuir  (1762,  M.  13128), 
that  while  heritors  included  feuars,  those  feuars  only  qua  heritora 
were  entitled  to  vote  who  paid  cess  either  under  a  separate  or  cumuio 
valuation.  In  accordance  with  this  principle  it  was  decided,  in  Toshack 
v.  Smart  (1771,M.  13134),  that  an  heritor — although  his  lands  were  not 
separately  valued  in  the  cess  books,  was  entitled  to  vote  in  the  school- 
master's election  if  by  his  title-deeds  he  was  liable  to  pay  cess  and 
parish  burdens:  %.e.,  that  a  landholder  so  circumstanced  was  an  heri- 
tor of  the  parish  within  the  meaning  of  the  Act  1696,  c.  26.  By 
S.  22  of  the  next  Schoolmaster's  Act,  43  Geo.  III.,  c.  64,  an 
heritor  entitled  to  vote  at  any  of  the  meetings  held  in  terms  of  the 
statute,  is  defined  to  be  the  proprietor  of  lands  within  the  parish  to 
the  extent  of  at  least  ,£^100  Scots  of  valued  rent  appearing  in  the  cess 
books  of  the  county. 

By  the  term  "heritor"  in  the  29  and  30  Vict,  c.  71,  known  as  the 
Glebe  Lands  (Scotland)  Act  1866,  is  meant  the  proprietor  of  any 
lands  to  the  extent  at  of  least  <£^100  of  real  rent  from  land  yearly 
appearing  as  the  valuation  of  the  county  within  which  a  given  parish 
is  situatedi 


ON  HEBTTOBS  AlO)  THEIB  MEETINGS.  7 

The  term  "heritor''  in*  tho  81  and  32  Vict,  c  96,  known  ds  the 
Ecclesiastical  Buildings  and  Glebes  (Scotland)  Act,  means  any  pro- 
prietor of  lands  and  heritages  liable  in  assessments  which  may  be 
imposed  according  either  to  the  real  or  the  valued  rents  thereof, 
relating  to  building  or  maintaining  churches  or  manses,  excambing  or 
adding  to  glebes,  designing,  excambing,  or  enlarging  churchyards  and 
maintaining  them. 

While  the  law  of  Scotland  has  imposed  on  those  who  possess  the 
status  of  heritorship  the  burden  or  obligation  of  providing  for  various 
parochial  wants  of  a  social  and  moral  kind,  it  has  to  a  large  extent 
committed  to  this  body,  or  otherwise  recognised  as  vested  in  it,  the 
right  of  self-action  in  these  matters  in  the  first  instance.    The  legiti- 
mate and  most  convenient,  if  not  the  only  practicable  way  in  which 
the  heritors  as  a  body  can  take  self-action  in  such  matters,  is  by  re-* 
solutions  adopted  at  meetings  duly  convened  for  the  purpose  of  con-* 
sidering  and  adopting  measures  to  supply  or  fulfil  a  given  parochial 
requiienaent  or  obligation.    In  so  acting  within  the  limits  now  referred 
to,  law  recognises  the  body  of  heritors  to  constitute  quoad  hoc  a  paro- 
chial corporation  or  qium  corporation,  and  to  be  possessed  of  rektive 
rights  and  powera    Thus,  in  the  case  of  Humbsie  (1731,  M.  10355), 
the  principle  was  recognised  that  a  right  to  manage  and  administer  the 
poor  funds  under  the  old  law  belonged  to  the  heritors  in  conjunction 
with  the  kirk-session  of  the  parish;  and  in  that  of  Dairy  (22d  Feb., 
1810,   F.C.),  the  doctrine  was  authoritatively  stated  that,  in  the 
administration  and  management  of  such  funds,  the  heritors  on  the 
one  hand,  and  the  ministers  and  elders  qua  kirk-session  on  the  other 
hand,  formed  one  incorporation, — these  persons  collectively  and  jointly 
oonatitating  the  parochial  body  authorised  to  act  in  the  matter.    The 
ratio  on  which  these  decisions  proceed  supports  the  view  which  is 
recognised  by  other  judgments  and  judicial  dicta,  viz.,  that  the  heritors 
of  the  parish  by  themselves  constitute  a  qua^  corporation  quoad  the 
management  and  disposal  of  those  parochial  concerns  in  regard  to 
which  they  are  entitled,  at  their  own  hand,  to  take  action.   A  doctrine 
to  this  effect  was  announced  by  the  consulted  judges  in  Boawell  v.  D. 
of  Portland  (9th  Dec,  1834,  13  S.  148),  quoadthe  reparation  of  the 
parish  church;  and  the  footing  on  which  the  doctrine  was  there  rested 
implies  that  it  is  applicable  to  cases  generally  in  which  a  right  of  self- 
action  in  parochial  matters  is  possessed  by  the  heritors  as  an  inde- 
pendent body.    Such  a  right  belongs  to  them  in  regard,  inter  alia, 
to  providing  and  maintaining  church  accommodation  for  the  parish- 
ioners; manse  and  glebe  accommodation  for  the  minister;  and  burial 
accommodation  for  the  dead.     In  taking  measures  for  the  supply  of 
these  and  other  parochial  requirements,  the  body  of  heritors  act  as  a 
corporation,  the  result  of  which  is  that,  subject  to  certain  qualifications, 
the  resolutions  adopted  by  thetn  in  reference  to  such  matters  are 
binding  on  non-concurring  and  even  dissentient  members  of  the  body. 
These  qualifications  embrace  the  three  following  conditions,  viz.,  (1) 
that  the  meeting  at  which  the  given  resolution  is  adopted  has  been 
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duly  called;  (2)  that  the  mode  of  procedure  adopted  in  arriving  at 
the  resolution  has  been  in  itself  regular;  and  (3)  that  in  adopting 
the  resolution  the  meeting  has  acted  bona  fide,  i.e.,  neither  dishonestly 
nor  in  a  grossly  careless  manner.  These  three  points  indicate  and 
exhaust  the  scope  of  the  remarks  now  to  be  made  on  the  subject  of 
heritors'  meetings. 

While  the  recent  Ecclesiastical  Buildings  and  Glebes  Act  (31  and  32 
Vict.,  a  96)  specifies  a  form  or  method  according  to  which  all  heritors' 
meetings  may,  notwithstan^ng  any  law  or  usage  to  the  contrary,  be 
called,  its  provisions  in  this  respect  are  permissive  merely — ^not  obli- 
gatory. Hence,  the  manner  in  which  these  meetings  can  now  com- 
petently be  called  may  be  said  to  be  either  that  in  observance  prior 
to  the  date  of  the  statute  mentioned,  or  that  which  the  statute  has 
itself  introduced.  This  being  the  case,  it  becomes  necessary  to  allude 
to  each  method,  which  may  most  conveniently  be  done  by  com- 
mencing with  the  earlier. 

A  requisition  to  convene  a  meeting  of  heritors,  for  any  of  the 
purposes  above  indicated,  may  originate  either  with  one  or  more  of 
their  own  number,  or  with  the  person  or  persons  interested,  either 
personally  or  officially,  in  the  matter,  as  the  minister  or  the  Pres- 
bytery. Thus,  if  one  or  more  of  the  heritors  consider  that  the 
condition  of  the  church  or  manse  is  such  that  it  ought  forthwith  to 
be  repaired  or  rebuilt,  he  or  they  may,  without  any  pressure  on  the 
subject  either  from  the  minister  or  Presbytery,  instruct  their  clerk  to 
call  a  meeting  for  the  purpose  of  considering  and  disposing  of  the 
matter.  Or  the  minister  may  request  the  heritors,  through  their 
clerk  or  otherwise,  to  do  this.  Or  the  Presbytery  may,  on  the  mini- 
ster's application,  or  ex  proprio  motu,  require  the  heritors  to  call  a 
meeting,  and  take  the  necessary  steps  in  the  matter;  or,  as  in  the  case 
of  Falkirk  (6th  June,  1827,  5  S.  761),  the  Court  may,  in  the  course 
of  a  process  of  review,  ordain  the  heritors  to  call  a  meeting  for  a 
special  purpose. 

When  the  meeting  is  summoned  on  the  requisition  of  one  or  more  of 
the  heritors,  it  may  competently  be,  and  frequently  is,  called,  or  convened 
by  written  notices  transmitted  through  the  post-office  by  their  clerk, 
addressed  to  each  of  the  heritors  at  his  or  her  own  residence,  or  left 
thereat  Or  the  meeting  may  be  called  by  verbal  intimation  given  from 
the  pulpit  of  the  parish  church,  or  by  the  precentor,  immediately  before 
the  dismissal  6f  the  congregation,  along  with  written  notices  transmitted 
to  the  non-resident  members.  Among  other  instances  in  which  this  latter 
form  of  intimation  was  adopted,  may  be  mentioned  the  keenly  con- 
tested case  of  Gadder  (4th  Mar..  1813,  F.  C.  aflfd,  6  Paton  238. 
See  Sess.  Papers  Fac.  ColL,  1812,  No.  67),  where  the  election  of  an 
assistant  and  successor  to  the  minister,  made  at  a  meeting  of  the 
heritors  who  had  purchased  the  right  of  presentation  under  the  Act 
1690,  c.  23,  was  challenged  on  a  variety  of  grounds  of  alleged  irregu- 
larity of  procedure.  The  theory  on  which  the  sufficiency  of  notice 
from  the  pulpit  seems  to  rest  is,  that  the  heritors  are  presumed  to  bo 
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personally  present  in  church  at  the  diets  of  public  worship.  This 
theory,  however,  will  scarcely  hold  good  in  regard  to  a  corporation 
such  as  a  railway  company  being  an  heritor  of  the  parish.  Although 
the  necessity  of  giving  to  it  special  written  notice  of  the  meeting  is 
not  matter  of  decision,  this  would  appear  a  reasonable  course  to  adopt 
The  proper  mode  of  doing  so  seems  to  be  by  a  circular  addressed  to 
the  secretary  or  other  accredited  official  of  the  company  at  one  of  its 
principal  offices  within  the  parish,  or  elsewhere,  as  the  case  may  be. 

In  the  case  of  heritors  who,  from  insanity  or  pupillarity,  are  unable 
to  act  on  their  own  behalf,  written  notices  of  the  meeting  ought  also 
to  be  sent  to  one  or  more  of  their  known  guardians  or  agents.  The 
adoption  of  this  course  is  advisable,  even  in  regard  to  heritors  who  are 
minors  puberes — the  reason  being,  that  as  legal  incapacity  to  act  on 
their  own  behalf  does  not  exempt  heritors  from  liability,  for  or  in  con- 
nection with  parochial  burdens  or  assessments,  those  entrusted  with 
the  management  of  their  persons  or  property  ought  to  be  made  aware 
of  the  calling  of  meetings  at  which  resolutions  may  be  passed  which 
will  directly  afi'ect  the  interests  of  their  wards  or  clients. 

For  the  sake  of  greater  security,  and  to  avoid  all  possibility  of  objec- 
tion thereafter  on  the  ground  of  de  facto  ignorance  of  the  meeting,  a 
written  notice  calling  it  is  in  some  instances  sent  to  each  heritor,  resi- 
dent as  well  as  non-resident,  in  addition  to  verbal  intimation  from  the 
pulpit  or  the  precentor's  desk.  This  course  was  adopted  in  Maxwell 
V.  Gordon  (unrep.  in  C.  of  S.,  H.  of  L.,  181 6,  4  Dow,  279;  and  see  Appeal 
cases,  1816,  No.  25,  p.  3,  foot)  If  the  number  of  heritors  in  the 
pariah  is  smaU,  this  may  be  done  without  much  difficulty ;  but  when 
the  heritors  are  numerous,  as  frequently  occurs  in  the  case  of  burghal- 
hmdward  parishes,  the  despatch  of  written,  or  even  printed  circulars, 
to  each  of  them,  involves  so  much  of  expense,  labour,  and  time,  as  to 
amount  to  a  serious  objection  against  the  adoption  of  such  a  course. 

When  the  meeting  is  called  on  the  requisition  of  the  minister,  the 
mode  of  notice  which  has  hitherto  been  most  generally,  perhaps, 
adopted,  is  that  second  above  stated,  viz.,  by  notification  from  the 
pulpit  or  precentor's  desk,  and  circulars  to  the  non-resident  heritors. 

When  the  meeting  is  called  on  the  requisition  of  the  Presbytery^ 
this  body  sometimes  prescribes  the  manner  in  which  notice  is  to  be 
given.  In  the  absence  of  any  direction  to  this  effect  the  mode  of  in- 
timation last  mentioned  is  that  which  has  hitherto  been  most  usually 
adopted. 

By  S.  22  of  the  31  and  32  Vict,  c.  96,  it  is  declared  that, 
subject  to  the  proviso  after-mentioned,  heritors'  meetings  may 
be  called  in  the  following  manner,  viz.: — ^''On  the  requisition 
of  the  derk  of  the  heritors,  or  of  any  heritor  or  heritors  possessed 
of  lands  yielding  one-fourth  part  of  the  total  red  rental  of  the 
parish,  as  the  same  shall  appear  on  the  valuation  roll  or  rolls  then 
in  force,  or  valued  at  one-fourth  part  of  the  total  rent  of  each  parish, 
as  the  case  may  be;  or,  when  he  shall  himself  think  such  meeting 
expedient  or  uecessaiy,  the  minister  of  the  parish  shall  cause  an  intl« 
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mation  of  the  meeting  to  be  given  immediately  after  divine  service  ia 
the  forenoon,  and  circular  letters  containing  a  similar  intimation  to 
be  sent  to  all  heritors  of  the  parish,  at  least  twenty-one  free  days  before 
such  meeting."  The  proviso  referred  to  is,  that  where  there  are  more 
than  forty  heritors  in  the  parish  circular  letters  may  be  dispensed  with, 
and  if  so,  the  minister  shall  in  lieu  of  them  advertise  the  meeting  in  a 
newspaper  in  circulation  in  the  county,  once  in  the  course  of  two  suc- 
cessive weeks,  between  the  day  on  which  the  pulpit  intimation  is 
given,  and  that  for  which  the  meeting  is  called. 

The  result  of  these  provisions  seems  to  be  that  the  person  by  whom, 
under  this  Act,  all  heritors'  meetings  may  be  called  in  future  is  the 
minister,  and  that  he  may  be  required  to  call,  or  may  call,  such 
meetings  in  the  way  stated,  on  the  requisition  either  (1)  of  the  heri- 
tors' clerk,  or  (2)  of  one  or  more  of  the  heritors  possessing  the 
statutory  amount  of  valuation,  or  (3)  ex  propria  ^niotu,  of  the  minister 
himself.  As  will  be  observed,  this  clause  of  the  Act  does  not 
authorise  the  minister  to  call  a  meeting  of  heritors  on  the  requisition 
of  the  Presbytery.  Further,  it  is  not  stated  at  whose  expense  the 
advertisements  in  the  newspapers  are  to  be  inserted;  and  no  distinc- 
tion is  taken  between  original  and  adjourned  meetings. 

Although  an  adjourned  meeting  may  be  regarded  as  but  a  continu- 
ation of  the  original  meeting,  to  the  effect  inter  alia  of  rendering 
unnecessary  any  Airther  intimation  of  it  than  that  contained  in  the 
motion  of  adjournment  as  made  and  carried,  and  announced  by  the 
chairman,  the  safer  course  to  follow,  and  that  which  has  hitherto 
been  frequently,  if  not  most  commonly,  adopted  quoad  notice,  is  to 
treat  an  adjourned  meeting  as  substantially  similar  to  an  original 
one,  and  to  call  the  former  in  the  same  formal  manner  as  the  latter. 

Under  existing  usage,  the  indudcB  of  heritors'  meetings,  ie.,  the 
number  of  days'  notice  on  which  they  are  called,  has  varied  consider- 
ably, and  is  to  some  extent  affected  by  the  particular  purpose  of  the 
meeting,  and  other  special  circumstances  connected  with  it  Fre- 
quently the  itiducuB  are  eight  days,  and  they  are  seldom  fewer  than 
this  number.  Sometimes  they  are  fifteen  or  twelve  days,  as  in  the 
case  of  Falkirk  (5th  June,  1827,  5  S.  761,  Sess.  Papers,  vol.  145, 
No.  356).  Not  unfrequently  the  inducuB  extends  to  three  weeks,  or 
even  more.  The  minimum  period  of  notice  specified  in  the  31  and  32 
Vict,  c.  94,  is  fixed  at  not  less  than  twenty-one  free  days.  If  this 
provision  apply  to  adjourned  meetings,  it  may  inconveniently  retard 
the  completion  of  many  business  matters  at  parochial  meetings. 

Besides  being  specific  as  to  the  time  when,  and  the  place  at  which 
the  meeting  is  to  be  held,  the  notice  or  intimation  given  of  it  should 
contain  a  correct  and  distinct  announcement  of  the  matter  or  matters 
of  business  to  be  then  considered  and  disposed  of. 

[To  be  concluded  in  next  N^umber.] 
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NOTES  IN  THE  INNER  HOUSE. 

iJABiLiTy  OF  LAW  AGENTS  (Hamilton  V.  Emdie). 

The  case  of  Hamilton  v.  Emslie,  noted  in  our  decisions  this  month, 
deserves  special  notice.  It  adds  one  more  to  the  series  of  cases  which 
tend  to  settle  the  question  how  far  a  law  agent  is  responsible  to  his 
client  for  the  consequences  of  negligence  or  want  of  skill  in  the  conduct, 
of  business  entrusted  to  his  care.  The  question  was  discussed  in  this 
Journal  in  1858  (VoL  il,  p.  405)  when  the  Second  Division  decided 
the  case  of  Smith  v.  Grant  &  Leslie  (20  D.  1077).  We  then  took 
occasion  to  point  out  that  although  a  law  agent  is  liable  in  damages 
if  he  has  been  guilty  of  negligence,  it  is  always  necessary  that  the 
negligence  should  be  what  is  known  to  the  law  as  crasaa  negligentia. 
The  present  case  illustrates  the  rule  that  where  responsibility  is  sought 
to  be  attached  in  respect  of  want  of  skill  or  error  in  law,  the  want  of 
skill  or  error  must  also  be  gross,  in  order  to  make  the  claim  of 
damages  relevant 

The  circumstances  of  the  case  may  be  stated  shortly.  Hamilton 
held  a  bill  for  «i^l3,  which  was  accepted  by  a  person  named  M*Einnon, 
and  when  it  became  due,  he  employed  Emslie  to  recover  payment. 
The  bill  having  been  protested,  and  the  protest  recorded,  a  charge  of 
payment  was  given  and  disregarded.  Thereupon  Emslie  instructed  an 
officer  to  poind,  and  the  officer,  having  heard  that  M'Kinnon's  rent 
was  in  arrear,  poinded  as  much  as  would  satisfy  not  only  Hamilton's 
debt,  but  also  the  landlord's  rent  M*Kinnon  thereupon  suspended, 
and  got  the  sale  interdicted  by  the  Court,  on  the  ground  that  the 
poinding  was  excessive,  and  that  the  fact  that  the  rent  was  in  arrear 
did  not  justify  the  proceeding.  He  thereafter  raised  an  action  of 
damages  against  Hamilton,  and  a  jury  awarded  him  £3o,  Hamilton 
then  sought  relief  and  damages  from  his  agent  Lord  Einloch  found 
the  agent  liable,  but  the  First  Division  has  reversed  his  decision. 

It  is  important  to  keep  in  view  that  the  poinding  complained  of 
was  not  of  a  kind  said  to  be  illegal  in  any  law  book,  or,  until  this 
case  occurred,  declared  illegal  by  any  decision  of  the  Court.  It  was 
said  to  have  been  executed  in  conformity  with  the  usual  practice  in 
the  district  in  similar  circumstances;  and  although  it  must  now  be 
held,  since  the  Court  so  decided,  to  have  been  an  illegal  proceeding, 
there  is  a  good  deal  to  be  said  in  it-s  defence.  In  this  particular  case 
the  landlord,  before  the  sale,  had  actually  intimated  his  intention  to 
apply  for  an  interdict,  unless  security  was  given  for  payment  of  his 
rent  and  he  would  have  been  entitled  to  obtain  such  an  interdict  even 
although  the  effects  poinded  had  only  been  valued  at  £1 3.  If  he  had 
done  so,  it  is  obvious  that  Hamilton's  poinding  would  have  been 
altogether  unavailing. 

The  question  whether  either  negligence  or  want  of  skill  is  gross,  so 
as  to  infer  liability,  is  always  one  which  can  only  be  judged  by  the 
special  circumstances  of  each  case;  and  the  loile  which  the  Court 
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affinned  in  this  case  is  that  an  agent  is  not  liable  for  the  consequences 
of  unskilfulness,  unless  it  is  so  gross  "  that  no  man  would  be  held 
entitled  to  exercise  the  profession,  if  he  had  not  better  knowledge/' 
or  unless  he  has  acted  contrary  to  what  is  "clearly  laid  down  in  books 
of  practice."  We  have  already  said  that  there  was  nothing  in  the 
books  against  the  legality  of  the  poinding  in  this  instance.  Indeed^ 
the  Lord  President  referred  to  a  reported  case  of  a  modem  date, 
which  was  rather  calculated  to  mislead  a  practitioner  in  the  matter; 
Lord  Ardmillan  said  that  the  Court  had  had  difficulty  in  holding  the 
poinding  to  be  illegal,  and  Lord  Deas  distinctly  stated  that  although 
the.  Court  had  held  the  poinding  to  be  illegal,  the  point  was  a  new 
one,  and  he  would  not  have  been  at  all  surprised  if  bis  brethren  had 
differed  from  him,  or  if  the  Lord  Ordinary  had  decided  it  one  way, 
and  the  Court  another,  or,  if  the  House  of  Lords  had  reversed  the 
Court's  decision.  With  such  high  authority  suggesting  doubts  and 
diflBiculties,  it  would  have  been  indeed  oppressive  to  hold  the  agent 
responsible.  He  undertook  to  do  his  best  for  his  client,  and  he  did 
it,  although,  as  afterwards  turned  out,  he  committed  an  error;  but  an 
agent  does  not,  any  more  than  a  doctor,  warrant  that  everything  he 
does  for  his  client  will  prove  successful.  As  Lord  Deas  observed,  "  the 
result  of  an  opposite  view  would  be  excellent  for  clients,  for  in  every 
litigation  the  agent  would  be  responsible;"  but  "it  would  drive  aU 
respectable  men  out  of  the  profession." 

The  case  of  Cooke  v.  Falconer's  Representatives  (13  D.  157)  is  a 
direct  procedent  for  the  decision  in  this  case.  In  that  case  a  claim  of 
damages  was  preferred  against  an  agent  who  had  published  an 
inhibition  at  Edinburgh,  instead  of  at  the  debtor's  domicile  in  Aber- 
deenshire. This  publication  was  afterwards  held  to  be  fatal  to  the 
inhibition;  but  the  agent  had  not  any  decision  or  dictum  to  guide 
him  when  the  error  was  committed,  and  he  was  therefore  assoilzied. 

The  case  of  Purves  v.  LandeU  (4  Bell's  Ap.  46),  although  it  was 
decided  on  relevancy,  also  supports  the  dicision.  In  that  case  a  writer 
in  Dunse  was  employed  to  recover  a  debt  from  a  person  residing  in 
Berwick-upon-Tweed;  and,  in  order  to  make  the  debtor  subject  to  the 
jurisdiction  of  the  Scotch  Courts,  he  applied  for  a  Border  warrant  to 
apprehend  her  until  she  should  find  caution  de  judicio  sisti  and 
judicatum  solvi.  For  this  proceeding  the  debtor  recovered  damages 
from  the  client  on  the  ground  that  the  warrant  was  illegal,  and  the 
client  in  his  turn  raised  an  action  against  his  agent  which  the  House 
of  Lords  dismissed,  because  it  was  not  alleged  that  the  agent  had  been 
guilty  of  gross  negligence  or  gross  unskilfulness.  And  in  giving 
judgment  it  was  expressly  stated  that  it  was  of  the  essence  of  such  an 
action  that  the  agent  had  been  guilty  of  gross  ignorance. 

All  this  of  course  assumes  that  an  agent  may  be  guilty  of  gross 
negligence  or  gross  ignorance,  and  that,  if  he  is,  he  will  be  liable  in 
damages.  A  very  good  illustration,  which  contrasts  strongly  with  the 
cases  we  have  noticed,  is  that  oiHart  &  Hodge  v.  Frame  &  Co.  (M*L 
^  Bob.  Ap.  595).     There  agents  were  employed  to  take  certain 
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Btatatoiy  proceedings  against  some  apprentices,  and  instead  of  libelling 
upon  the  first^  section  of  the  statute,  they  libelled  upon  the  third. 
The  consequence  was,  that  the  conviction  was  suspended,  and  damages 
claimed  from  the  clients.  The  agents  were  very  properly  held  liable 
in  damages  to  their  clienta 

The  case  oi  Hamilton  v.  Emslie  seems  to  teach  this  practical  lesson. 
No  agent  who  hereafter  gets  such  a  poinding  executed  as  was  done  in 
this  case  will  be  entitled  to  say  that  there  is  any  doubt  of  its  illegality. 
It  has  now  been  found  to  be  illegal,  and  the  decision  is  recorded  in  the 
books.;  If  an  agent  does  not  read  the  decisions  he  is  guilty  either  of 
gross  negligence  or  gross  ignorance,  or  perhaps  both. 
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WORK. 

We  do  not  propose  to  make  any  further  animadversion  at  present  on  the 
composition  of  the  Royal  Commission  to  inquire  into  the  state  of  Scottish 
Courts  of  Law.  Such  criticism  cannot  now  tend  to  any  practical  result 
We  cannot,  indeed,  differ  from  the  verdict  which  the  public  and  the 
profession,  with  hardly  a  dissentient  voice,  has  passed  on  it,  both  as  it 
was  originally  issued  and  as  now  amended ;  but  we  are  not  prepared 
to  urge  the  new  Government  to  recal  the  Commission.  That  course 
would  certainly  not  want  justification  in  the  facts  of  the  case,  and  it 
would  obtain  a  very  warm  approval  from  three-fourths  of  the  legal 
profession,  and  from  the  whole  of  the  public  of  Scotland.  But  it 
would  be  a  very  strong  measure,  involving  discourtesy  not  merely  to 
the  members  of  the  present  Commission,  who,  as  individuals  are, 
without  exception,  worthy  of  all  respect,  but  to  the  party  by  which  it 
was  named.  Although  a  government  may  in  extreme  cases  be  justified 
in  immediately  cancelling  an  appointment  made  by  its  predeces- 
sors, that  ought  only  to  be  done  in  matters  of  national  importance, 
and  where  no  other  remedy  is  possible.  Here  we  think  something 
may  yet  be  effected  by  the  existing  Board  of  Inquiry.  Their  report 
probably  will  not  have  much  weight,  unless  its  members  are  led  by 
one  or  two  strong  minds  to  take  a  wider  view  of  the  subjects  with 
which  they  are  engaged  than  most  people  venture  to  hope.  We  are 
not  without  an  expectation  that  the  Lord  Justice  General  will  prove 
more  favoui-able  to  reform  than  is  generally  supposed,  and  that  if  he 
does  so,  even  the  report  of  the  commission  may  a  year  hence  contain 
many  valuable  suggestions. 

Apart  from  the  opinions  eventually  formed  by  the  Commissioners, 
the  evidence  laid  before  them  ought  to  be  of  the  greatest  value  in 
maturing  the  opinions  of  the  country.  It  is  to  be  regretted  that  this 
evidence  has  not  been  published  de  die  in  diem,  like  the  evidence 
given  on  every  other  trial.  We  trust  that  this  resolution  will  be  re- 
considered   Not  only  is  this  inquiry  a  triai  of  existing  institutions, 
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bat  it  is  one  before  a  suspected  tribunal — suspected  not  of  anything; 
corrupt  or  unfair,  but  of  an  incurable  bias  and  irresistible  prejudices. 
This  is  a  special  reason  why  its  investigations  should  be  conducted  in 
public,  but,  unfortunately,  it  is  just  the  reason  which,  in  the  existing 
condition  of  human  nature,  the  Commissioners  themselves  cannot  be  ex- 
pected to  recognise.  The  only  reasons  against  publicity  which  we  have 
heard,  are  that  public  discussion  would  be  embarrassing  to  judges  who 
have  themselves  to  form  an  impartial  opinion  ;  that  the  public  mind^ 
being  prejudiced  by  the  statements  and  reasoning  of  partisan  witnesses, 
would  jump  to  conclusions,  which  no  judicial  opinion  would  afterwards 
be  able  to  modify  or  correct.  We  do  not  believe  that  any  of  our 
readers  would  thank  us  for  showing  the  futility  of  such  reasoning. 
It  is  not  alleged  that  any  such  result  followed  the  publication  of 
similar  evidence  on  foi-mer  occasions.  On  the  other  hand,  the  con- 
venience to  witnesses  of  the  opposite  course  of  procedure,  its  useful- 
ness to  the  public,  and  its  consequent  advantage  for  the  ends  of  tho 
inquiry,  are  manifest.  What  the  Commission  is  assembled  to  hear  is 
evidence  of  opinions  as  well  as  of  facts,  and  these  opinions  will  acquire 
no  factitious  value  because  the  witnesses  are  arbitrarily  kept  in  ignor- 
ance of  the  facts  and  opinions  of  those  who  have  been  called  before 
them.  It  may  be  a  weakness,  but  we  confess  that  we  should 
have  more  respect  for  the  opinions  of  the  respectable  gentlemen  who 
have  already  given  evidence,  if  we  knew  that  they  were  fully 
acquainted  with  the  evidence  which  their  predecessors  in  the  witness- 
box  had  given.  To  the  public  the  value  of  the  evidence  taken  before 
such  a  Committeee  is  increased  tenfold  by  its  publication  from  day 
to  day.  Our  only  fear  would  have  been  that  the  newspapers  would 
have  given  too  little  of  it.  By  publishing  only  in  the  form  of  a  blue 
book,  the  evidence  is  almost  entirely  lost  to  the  public;  and  we 
greatly  regret  that  this  opportunity  should  have  been  lost  of  fami- 
liarizing the  outside  world,  to  some  extent,  with  the  mysteries  of 
legal  procedure.*  Many  misconceptions  would  have  been  removed, 
and  a  remedy  would  have  been  secured  for  many  abuses  to  which 
the  limited  publicity  of  a  blue  book  will  attract  no  efficient  attention. 
The  only  result  sought  to  be  obtained  by  the  resolution  to  which  the 
Commissioners  have  come,  is  that  their  summing  up  at  the  end  shall 
be  accepted  by  some  portion  of  the  public  as  the  true  reading  of  the 
evidence,  the  authoritative  diagnosis  of  the  Scottish  judicial  system, 
and  the  only  adequate  prescription.  We  do  not  for  a  moment  suppose 
that  the  Commissioners  desire  to  stifle  discussion  and  weary  out  the 

*  It  18  not  possible  in  Uw,  or  in  any  other  art,  to  make  the  lajman  perfectly 
acquainted  with  all  its  technical  processes,  but  law  affects  the  comfort  and  well-being  of 
every  member  of  the  State  so  much  more  intimately  than  any  other  art  appropriated  to 
a  special  profession,  that  every  one  who  contributes  to  make  it  known  or  knowable  to 
the  public  confers  a  benefit  similar  to  that  for  which  old  Rome  had  to  thank  Cneius 
Flavins,  and  those  who  obstruct  the  spread  of  this  knowledge  are  subject  to  the  same 
imputation  as  the  old  Koman  patricians:  "  Veteres  iUi,"  says  Crassus,  in  Cicero,  (De 
OraU  I.,  186)  "qui  hni  scientiae  praefuerunt  obtinendae  atque  augendae  potentiae 
•nA9  caoM  pemi^^  artem  suam  ndueruat" 
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▼igOanoe  of  law  reformers;  bnt  we  regret  that  such  eminent  persons 
should  have  given  room  for  such  an  injurious  imputation.  We 
sincerely  trust  that  they  will  yet  allow  the  public,  and  those  who  may 
be  preparing  to  give  evidence,  to  know  from  day  to  day  what  course 
the  inqaiiy  is  taking.  Even  the  device  which  has  been  suggested  of 
publishing  the  evidence  of  six  or  seven  witnesses  together,  so  as  to 
present,  at  each  publication,  different  views  of  controverted  questions, 
is  open  to  the  same  objections.  The  reason  assigned  for  it  leads  to 
the  inference  (which  we  are  very  far  from  adopting,  but  which,  the 
Ck>mniis8ioners  may  be  assured,  has  already  been  made  by  a  veiy 
extensive  section  of  the  public),  that  those  who  now  propose  thfs 
via  media  have  certain  foregone  conclusions  which  cannot  bear  the 
brant  of  public  attack,  unless  when  they  are  supported  by  the 
arguments  of  their  own  champions  * 

Notwithstanding,  however,  our  objection  to  the  complexion  of  the 
Commission,  and  to  the  resolution  it  has  adopted  in  this  matter,  we 
have  nearly  an  equal  dislike  to  the  course  which  has  been  proposed  in 
certain  quarters,  as  a  kind  of  retaliation — viz.,  entirely  to  ignore  the 
Commission,  and  refuse  to  offer  evidence  before  it.  On  the  contrary, 
we  are  of  opinion  that  when  a  tribunal  of  this  kind  has  been  instituted 
by  the  State,  it  is  the  duty  of  reformers,  without  regard  to  con- 
sequences, to  come  forward  and  press  upon  it  their  views.  The  Court 
of  inquiry  may  be  less  accessible  to  reason,  and  more  saturated  with 
prejudice,  than  others  which  might  have  been  suggested;  but  men 
who  arc  strong  in  the  belief  that  they  possess  the  truth,  should  not 
shrink  from  confronting  it  The  labour  of  convincing  may  be  greater, 
and  it  may  be  spent  in  vain ;  but,  nevertheless,  duty  requires  it  to  be 
undertaken;  and  to  a  genuine  missionary  the  glory  of  converting  a  Turk 
is  greater  than  that  of  merely  confirming  a  wavering  Christian  in  the 
truth.  Much  as  we  may  question  the  wisdom  of  Mr  Gordon's  choice,  his 
nominees  are  not  altogether  beyond  logic,  common  sense,  and  decency; 
and  by  recommending  a  wise  and  adequate  reform  they  may  yet 
disappoint  the  predictions  of  their  critics.  At  ail  events,  the  gentle- 
men who  threaten  to  absent  themselves  ought  to  remember  that,  even 
although  the  Commissioners  should  fail  to  appreciate  the  wants  of  the 
country,  and  should  endeavour  to  postpone  for  a  few  years  the  improve- 
ments which  are  inevitable,  they  are  not  the  ultimate  judges.  What- 
ever obstacles  may  be  put  in  the  way,  facts  and  opinions,  well  and 
fiurly  stated,  will  pass  beyond  the  walls  of  the  little  room  in  Waterloo 
Place,  and  in  due  time  will  exercise  their  just  influence  in  the  press 
and  in  Parliament  We  deprecate  most  earnestly  all  withholding  of 
evidence  on  this  or  on  any  ground    The  less  a  law  reformer  expects 

*  Since  the  foregoing  paragraph  waa  in  type,  we  learn  that  the  Commiasioners,  by 
a  najority  of  one,  have  resolved  to  publish  the  evidence  in  the  form  of  a  blue  book  as 
Mon  as  it  has  been  revised  by  the  witnesses.  This  will  be  a  very  slight  improvement. 
Hie  fint  instalment  of  evidence  wiU  be,  in  all  probability,  80  or  100  folio  pages  in 
Ic^lth,  and  far  too  voluminous  to  be  published  by  the  newspapers,  except  in  Ml 
thodgtdicrau 
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from  the  report  of  the  Commission,  the  more  is  he  bound  by  anticipa- 
tion to  protest  against  it  by  his  evidence. 

We  propose  to  direct  the  attention  of  our  readers  to  some  of  the 
questions  which  appear  to  us  to  press  most  for  inquiry  and  discussion. 
We  shall  do  so  without  committing  ourselves  to  a  definitive  opinion 
on  subjects  which  are  still  sub  judice,  although,  indeed,  many  things 
appear  so  clear  that  argument  and  evidence  are  alike  superfluous.  We 
shall  first  inquire  whether,  while  attempts  are  made  to  improve  the 
law,  something  cannot  be  done  to  improve  the  lawyers,  and  their 
professional  organisation. 

The  population  of  the  whole  of  Scotland  is  not  much  more  than 
that  of  London,  and  yet  we  have  no  fewer  than  thirty-one  distinct 
bodies  of  practising  lawyers,  almost  every  one  of  which  enjoys  a 
monopoly  of  some  kind  or  other.     These  bodies  are  as  follows: — 

L  Edinbubgh. 

1.  The  Faculty  of  Advocates. 

2.  The  Society  of  Writers  to  her  Majesty's  Signet. 

3.  The  Society  of  Solicitors  before  the  Supreme  Courts. 

4.  The  Society  of  Solicitors  at  Law. 

5.  The  Faculty  of  Procurators  or  Solicitors  before  the  late 
Admiralty  Court,  who,  by  1  Will  IV.,  c.  69,  section  28,  are  consti- 
tuted Solicitors  before  the  Supreme  Court 

G.  Agents  before  the  Supreme  Court,  being  Advocates'  first  clerks. 
7.  Writers,  Notaries  Public,  etc. 

IL  Societies  Incokpoeated  by  Royal  Chakter. 

8.  (1)  The  Society  of  Advocates,  Aberdeen. 

9.  (2)  The  Society  of  Solicitors  of  Banflfshire. 

10.  (3)  The  Faculty  of  Procurators  and  Solicitors  in  Dundee. 

11.  (4)  The  Faculty  of  Procurators  in  Glasgow. 

12.  (5)  The  Faculty  of  Procurators  of  Paisley. 

13.  (6)  The  Society  of  Procurators  and  Solicitors  of  Perthshire. 

in.  Societies  Incorpobated  under  Procurators'  Act  1865. 

14.  (1)  The  Society  of  Solicitors,  Airdrie. 

15.  (2)  The  Faculty  of  Solicitors,  Ayr. 

16.  (3)  The  Faculty  of  Procurators  of  Dumbartonshira 

17.  (4)  The  Faculty  of  Procurators  of  Dumfriesshire. 

18.  (5)  The  Society  of  Solicitors  of  Elginshire. 

19.  (6)  The  Society  of  Solicitors  and  Procurators  of  Forfarshire. 

20.  (7)  The  Faculty  of  Procurators  of  Greenock. 

21.  (8)  The  Society  of  Solicitors  of  Hamilton. 

22.  (9)  The  Faculty  of  Solicitors  of  Invemess-shire. 

23.  (10)  The  Society  of  Solicitors  and  Procurators  of  Kincar- 
dineshire. 

24.  (11)  The  Faculty  of  Procurators  of  the  county  of  Linlithgow. 
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25.  (12)  The  Society  of  Solicitors  of  tbe  Western  District  of 
Perthshire. 

26.  (13)  The  Faculty  of  Solicitors  of  Ross  and  Cromarty. 

27.  (14)  The  Faculty  of  Procurators  for  the  Rhinns  of  Galloway. 

28.  (15)  The  Faculty  of  Procurators  for  the  Lower  District  of 
Wigtonshire. 

IV.  SOCIETIKS  NOT  InCOBPORATED. 

29.  (1)  The  Society  of  Writers  in  Glasgow. 

30.  (2)  The  Faculty  of  Writers  in  Stirlingshire;  and, 

31.  (3)  The  Associated  Procurators  in  Wigtonshire. 

These  are  the  bodies  at  present  existing,  but,  under  the  provisions 
of  the  Procurators'  Act,  there  is  no  saying  where  they  may  stop.  In 
Enghmd,  all  attomies  and  solicitors  are  admitted  by  the  judges  of  the 
Supreme  Ck)urts,  and  may,  upon  production  of  a  certificate  thereof,  be 
admitted  in  any  other  Court  of  law  in  England  or  Wales  upon  signing 
the  roll  of  the  same;  and  persons  admitted  as  solicitors  in  the  High 
Court  of  Chancery  may,  in  like  manner,  obtain  their  admission  in  all 
other  Courts  of  Equity,  and  in  the  Courts  of  Bankruptcy.  Thus  an 
English  attorney  may  practise  in  any  part  of  the  country  he  pleases, 
and  all  Courts  are  alike  open  to  him  (see  6  and  7  Vict.,  c.  73;  23  and 
24  Vict,  c.  127;  Stephen's  Com.  III.,  323,  399).  Accordingly,  in 
England  it  is  lawful  and  customary  for  agents  in  one  part  of  the  king- 
dom to  make  arrangements  with  agents  in  other  parts  for  carrying  on 
any  bnsine^  they  may  have  away  from  their  own  place  of  residence, 
and  the  two  agents  share  the  fees  between  them.  We  understand  it 
is  usual  for  a  solicitor  sending  business  to  London  to  get  one- third  of 
the  fees  paid  to  his  London  agent  In  Scotland,  not  only  is  such  an 
arrangement  tabooed,  but  it  is  declared  by  decisions  of  tbe  Supreme 
Court  {Brashe  v.  M'Kinnm,  March  9,  1820,  20  F.C.  127;  QilfiUan 
y.  Henderson  (A.  v.  A),  10  S.  523,  aff.  6  W.  &  S.  489)  to  be  a  pactum 
HUcUum,  A  client  in  Scotland,  therefore,  having  business  in  different 
parts  of  the  country,  must  either  seek  out  agents  for  himself  wherever 
he  has  business,  or  if  he  employs  his  own  agent,  he  incurs  the  expense 
of  double  agency. 

The  anomaly  is  greatly  increased  by  the  circumstance  that  the 
agent  in  the  country,  who,  on  behalf  of  his  client,  employs  an  Edin- 
buigh  agent  to  conduct  a  cause  in  the  Court  of  Session,  is  personally 
responsible  to  the  latter  for  the  expenses  of  the  suit.  The  Edinburgh 
agent  knows  nothing  of  the  country  client  but  through  the  country 
agent  employing  him.  Greig  v.  Stewart,  June  12, 1811, 16  F.C.  298; 
Cf.  Chalmers  v.  Masson,  Dec.  17,  182*,  3  S.  408  (286),  where  a 
similar  judgment  was  pronounced  in  the  converse  case  of  an  Edin- 
burgh agent  employing  a  country  agent  Brashe  v.  M'Kinnon,  and 
GilfiUan  v.  Henderson,  were  subsequent  in  date  to  Oreig  v.  Stewart. 
That  case  was  before  the  Court  at  least  in  the  later  decision,  and,  as 
no  reason  was  alleged  for  the  decisions  except  a  mere  regulation  of 

VOL.  XHL,  NO.  CXLY.— JAN.,  1869.  s 
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the  Oonrt  for  preventing  agents  not  authorised  to  practise  in  it  from 
making  profit  of  proceedings  before  it^  the  role  may  be  rescinded  at 
any  time  by  an  Act  of  Sederunt  There  is  no  principle  in  it  which 
does  not  apply  to  the  common  case  of  an  unqualified  partner  of  a 
W.S.  or  S.S.C.  The  whole  evil,  indeed,  of  which  we  complain,  might, 
we  believe,  be  remedied  by  an  Act  of  Sederunt,  for  the  privileges  of 
the  monopolising  bodies  stand  on  no  higher  authority.  But  the 
country  may  well  complain  of  the  chariness  with  which  the  Court 
exercises  its  undoubted  privilege  of  regulating  its  own  procedure  and 
practice  by  general  rules.  No  criticism  on  the  Court  is  more  frequent 
than  that  it  too  weakly  shrinks  from  the  responsibility  which  this 
involves,  and  that,  by  thus  shirking  a  duty,  it  has  brought  upon  itself 
much  odium  which  it  might  have  escaped. 

In  looking  back  on  the  list  of  legal  bodies,  we  find  that  they  are 
divisible  into  three  classes — the  Faculty  of  Advocates,  Edinburgh 
Agents,  and  Country  Agents,  with  regard  to  each  we  have  a  word  to 
say. 

(1)  The  Faculty  of  Advocates  differs  from  all  others  in  the  legal  pro- 
fession, in  respect  that  it  forms  a  middle-class  between  the  agents  and 
the  Court,  not  coming  in  contact  with  clients  except  through  the  agents 
on  whose  employment  its  members  act.  Some  persons  in  late  years 
have  found  a  difficulty  in  understanding  the  peculiar  advantages  of 
preserving  a  separate  body  of  this  kind,  at  a  great  expense  to  litigants. 
Since  the  great  development  of  local  courts,  both  in  England  and 
Scotland,  oral  advocacy  has  become  a  recognised  department  of  the 
business  of  practitioners  in  the  provinces,  and  it  is  not  unnatural  that 
gentlemen  engaged  in  this  kind  of  business,  and  who  are  often  justly 
conscious  of  great  forensic  ability,  should  sometimes  feel  aggrieved  at 
their  exclusion  from  the  Supreme  Court  Their  own  choice,  however, 
placed  them  in  a  different  field;  for  it  cannot  be  said  that  the  Faculty 
of  Advocates  closes  its  doors  to  any  well-qualified  man  who  chooses 
to  give  one  year  exclusively  to  preparation  for  the  duties  of  advocacy. 
No  attempt  has  yet  been  made  to  abolish  the  distinction  between 
counsel  and  agent,  and  we  do  not  think  it  necessary  to  weigh  the 
arguments  on  the  one  side  or  on  the  other  till  the  issue  is  distinctly 
raised.  We  would  only  observe  that  whatever  advantages  may  arise 
from  direct  communication  between  counsel  and  client,  the  division  of 
legal  practitioners  into  two  classes  appears  to  have  grown  up  in  this 
country  by  degrees,  and  according  as  it  was  found  to  promote  the 
interests  of  the  public.  If  the  distinction  is  broken  down,  we  shall 
simply  revert  to  the  state  of  things  which  prevailed  in  the  time  of 
Lord  Stair,  when  advocates  were  responsible  for  the  custody  of 
processes,  and  delegated  the  work  of  the  agent  to  their  first  clerks, 
and  which  still  exists,  with  some  difierences,  in  France  and  America. 
One  suggestion,  however,  may  be  worth  making — viz.,  that  the 
Faculty  of  Advocates  should  at  once  seek  amalgamation  or  affilia-- 
tion  with  the  English  bar.  No  doubt  the  system  by  which  English 
barristers  are  divided  among  the  different  Inns  of  Court  presents 
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some  difficnlty;  but  why  should  the  Faculty  not  be  recognised  as  a 
co-ordinate  body,  English  barristers  being  allowed  in  return  the 
privilege  of  practising  in  Scotch  Courts?  This  would  promote  the 
assimiktion  of  the  law  so  much  talked  of,  and  so  little  worked  for. 

(2)  Supreme  Court  Agents. — ^These  bodies  have  the  monopoly  of 
practising  before  the  Court  of  Session,  but  generally  speaking  they 
cannot  practise  before  the  Sheriff  Court.  Even  as  regards  this  rule, 
however,  there  are  certain  anomalous  exceptions.  They  can  practise 
in  all  bankruptcy  cases,  or  in  processes  of  cessio  bonorum ;  they  can 
also  practise  in  services  of  heirs.  In  executry  proceedings  they  can 
give  up  inventories,  and  take  out  confirmations ;  but  they  cannot 
present  a  petition  to  have  an  executor-dative  appointed,  or  the  domi- 
cile of  the  deceased  at  the  time  of  his  death  determined ;  but  having 
employed  a  Sheriff  Court  practitioner  to  adopt  these  proceedings,  or, 
as  more  frequently  happens,  having  prepared  the  necessary  petitions, 
and  got  them  signed  by  their  clients,  and  having  taken  their  clients  to 
the  Ooort  to  move  for  decree,  they  can  do  everything  else  required  in 
expeding  confirmation.  They  can  practise  in  the  Sheriff  Court  under 
the  Debts  Recovery  Act,  where  the  sum  in  dispute  is  between  £25 
and  ^50 ;  but  if  it  amounts  to  <jP24  19s  iHd,  they  must  employ  a 
Sheriff  Court  practitioner.  It  is,  of  course,  in  the  Edinburgh  Sheriff 
Court  that  these  absurdities  more  particularly  affect  the  Supreme 
Court  practitioners ;  and  when  it  is  kept  in  view  that  in  the  Sheriff 
Court  in  that  city  there  are  only  from  6  to  10  practising  solicitors,  the 
evQ  is  80  great  that  it  has  nearly  put  a  stop  to  business  in  that  Court 
altogether.  This  Sheriff  Court  monopoly  should  be  abolished,  and 
Supreme  Court  agents  ought  to  be  entitled  to  practise  in  every  Sheriff 
Court  in  the  country. 

(3)  Inferior  Court  Practitioners, — ^These,  each  in  their  own 
district,  have  the  entire  monopoly  of  practising  in  the  local  Courts, 
but  having  carried  their  cases  to  a  conclusion  there,  they  cannot  take 
them  to  the  Court  of  Session,  should  they  wish  to  do  so,  but  they 
must  employ  an  Edinburgh  agent.  This  is  another  of  the  gross 
absurdities  in  the  legal  regulations  of  our  highly  favoured  i^and 
which  onght  to  be  inquired  into  by  the  Boyal  Commission.  We  hold 
that  all  agents  (as  in  England)  should  be  admitted  by  one  governing 
body,  should  pass  the  same  examinations,  and  should  be  allowed  to 
practise  before  any  Court  in  Scotland,  whether  supreme  or  subor- 
dinate. They  should  also  be  at  liberty  to  make  any  arrangements 
they  please,  as  to  sharing  of  fees,  etc.  (as  in  England),  with  their  pro- 
fessional brethren  in  different  parts  of  the  island  for  carrying  on 
cases.  No  wonder,  under  our  present  system,  country  agents  shun 
the  Coort  of  Session.  They  are  personally  responsible  to  the  Edin- 
burgh agent  for  all  his  expenses;  he  dare  not  give  them  any  share  of 
these  expenses;  and  so  strictly  is  the  rule  against  double  agency 
attended  to  by  the  auditor,  that,  while  the  Edinburgh  agent's  account 
VMj  amount  to  hundreds  of  pounds,  the  country  agent  gets  all  the 
responsibility^  a  large  share  of  the  work^  and  a  few  shillings  as  hia 
remuneration. 


20      .  NEW  BOOKS.— THE  MONtH. 

Digest  of  Oases  Decided  in  the  Supreme  Courts  of  ScoUa/iid  frwti 
1800  to  1867;  and  on  Appeal  hy  the  House  of  Lords  from  17^6 
to  1867.  Being  a  new  Edition  of  the  Digest,  from  1800  to  1862, 
ly  Mr  Shaw;  and  from  1853  to  1862,  by  Messrs  Macpheeson, 
Lakokd,  and  Bell,  Advocates.  Revised,  Consolidated,  and  Con- 
tinued.to  1867,  hy  Andrew  Beatson  Bell  and  William  Lamond, 
Advocates.  Edinburgh:  T.  &  T.  Clark,  Law  Booksellers.  Part 
VII.    Price  Fifteen  Shillings. 

This  number  brings  the  work  neariy  to  the  middle  of  the  important 
article  "  Process/'  an  article  which  has  been  greatly  abridged  by  the 
omission  of  all  the  decisions  occurring  previous  to  1842.  Most  of 
these  are  now,  in  consequence  of  changes  in  procedure,  of  compara- 
tively small  importance;  they  are  referred  to  only  in  the  Court  of 
Session,  and  the  older  decisions  will  be  found  in  the  earlier  volumes  in 
the  libraries.  We  believe,  too,  that  the  practitioner  may  pick  up  for 
a  trifle  a  separate  edition  of  the  article  "  Process,"  in  Mr  Shaw's  first 
digest,  which  will  completely  supplement  this  title.  We  can  testify, 
from  our  own  experience,  to  the  great  advantage  of  having  the  decisions 
all  arranged  in  a  single  index  instead  of  eight 


Lord  ArdmiUan's  Address  to  tlie  Scots  Law  Society. — Lord 
Ardmillan  delivered  a  stirring  and  most  suggestive  address  to  this 
useful  society  at  the  beginning  of  its  winter  session.  We  cannot 
record  the  whole  of  the  speech,  which  would  occupy  many  of  our 
pages;  but  one  or  two  passages  deserve  to  be  remembered.  His 
lordship  denounces  the  system  of  employing  police  to  protect  game, 
which  the  oligarchic  constitution  of  our  county  government  has 
tended  to  bring  into  vogue.     He  says: —  ' 

*^  The  preservation  of  order,  and,  under  direction  of  the  prosecator,  represented 
by  the  Procurator- Fiscal,  the  investigation  of  crime,  and  the  detection  and  appre- 
hension of  offenders,  is  the  work  and  duty  of  the  police.  To  t^ese  duties  the  police 
should,  for  their  own  sake,  and  for  the  sake  of  public  justice  i^d  pubHc  order,  be 
confined.  It  is  not  salutary,  and  not  right,  that  police  be  employed  in  any  other 
work  than  what  falls  within,  their  proper  vocation.  More  particularly,  it  is  not  the 
appropriate  or  becoming  work  of  the  police  to  assist  in  the  preservation  of  game. 
Such  employment  tends  to  impair  their  usefulness  in  their  proper  business. 
There  has  been  misapprehension  on  this  matter.  In  some  quarters  there  has 
been  a  disposition  to  convert  the  police  into  game-preservers,  and  in  other 
quarters  a  desire  to  make  the  police  or  constabulary  a  separate  and  independent 
body,  and  to  withdraw  them  from  the  direction  of  the  Fiscal,  and  from  the 
jurisdiction  and  control  of  the  Sheriff.  Both  views  are,  in  my  opinion, 
erroneous.    The  position,  the  power,  and  the  responsdbility  of  the  Sheriff  is  the 
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tatmb  foundation  on  which  potioe  proceedings  can  rest;  for  these  best  give  the 
aaBQianoe  that  pnblic  duties  will  be  efficiently  discharged,  and  that  private 
right  and  liberty  will  be  faithfully  guarded.  The  preservation  of  game  is  not 
within  the  proper  scope  of  police  duty.  It  is  not  necessary  here  to  inquire  how 
far,  on  social  and  moral  considerations,  such  preservation  is  objectionable. 
That,  when  ezoesBive,  it  becomes  objectionable,  can  scarcely  be  doubted.  But 
it  18  not  the  fit  work  for  police;  and  it  is  neither  sound  nor  salutary  so  to 
employ  them.    I,  of  course,  do  not  include  breaches  of  the  peace  by  poachers, 


or  offences  under  the  Night  Poaching  Act,  in  the  observation  I  have  inade.  It 
is  always  the  duty  of  police  to  preserve  order,  and  the  Night  Poaching  Act  is 
not  an  Act  for  preservation  of  game,  but  for  protection  of  Hfe." 


Again,  with  reference  to  the  Marriage   Law,  Lord  Ardmillan 
expresses  a  hope — 

*^That,  on  the  one  hand,  marriage  may  not  be  made  a  statutory  contract, 
with  preBcribed  formalities,  of  which  the  omission  of  any  one  may  create  a 
nullity;  and,  on  the  other  hand,  that  greater  certainty  and  solemnity  may  be 
given  to  this,  the  most  momentous  and  abiding  of  human  contracts.  Uniformity 
of  marriage  law  within  this  kingjiom  is  certiunly  most  desirable.  But  it  is  a 
mistake  to  suppose  that  the  evils  and  perils  of  our  marriage  relations  are  con- 
fined to  Scottish  law.  There  are  such  perils  in  England,  and  they  are  chiefiv 
the  poilfl  61  the  weaker  party.  It  is  true  that  in  Scotland  a  man  m^  i\Ank 
himself  single,  and  find  himself  married;  but  it  is  equallv  true  that  in  England 
a  woman  may  believe  herself  married,  and  find  herself  single—a  result  more 
diBtresBing  to  the  party,  and  more  discreditable  to  the  law.^' 

We  most  add  that  we  rejoice  to  have  the  powerful  aid  of  so  experi- 
enced a  criminal  lawyer  in  urging  greater  expedition  in  onr  ''  gaol 
deliTeries."    Lord  Ardmillan  suggests  that  every  criminal  should  be 
entitled  by  law  to  the  same  degree  of  expedition  in  the  conduct  of 
his  prosecution  which  he  may  obtain  by  "running  his  letters/'  sub- 
ject to  a  power  in  the  Court  to  extend  the  time  on  the  prosecutor 
showing  cause.   The  learned  Judge  pays  a  graceful  and  not  unmerited 
tribute  of  praise  to  the  House  of  Lords  as  the  Appellate  Court  of 
Scodand,  and  expatiates  with  zest  on  the  pleasures  and  advantages  to 
the  lawyei:  of  a  classical  education  and  literary  taste.    Experto  crede. 
The  Greenock  Stowaways. — It  is  specially  incumbent  on  the  public 
press  to  be  cautious  in  its  criticisms  on  judges,  whose  position  pre- 
cludes them  from  replying  to  strictures  on  their  judicial  conduct.  We 
ourselves  are  specially  reluctant  to  speak  with  any  appearance  of 
blame  of  the  Lord  Justice  Clerk,  whose  bearing  both  before  and  since 
his  elevation  to  the  bench,  has  gained  for  him  not  only  the  respect 
but  the  affection  of  the  profession  which  he  adorDs.    It  is  impossible, 
however,  not  to  question  the  correctness  of  his  judgment  in  awarding 
to  the  murderers  of  the  two  poor  children,  who  were  driven  from  the 
"  Arran"  upon  the  ice  of  Newfoundland  to  be  drowned  or  frozen  to 
death,  no  more  severe  punishment  than  a  few  months'  imprisonment. 
The  captain  was  sentenced  to  18,  and  the  mate  to  6  months'  impri- 
sonment  We  cannot  dissent  from  the  strong  words  of  the  Spectator, 
after  narrating  the  heart-rending  facts: — 

**  If  ever  there  was  murder  done  on  earth,  that  lad  was  murdered;  but  the  Edin- 
burgh jury  found  that  the  captain  had  a  reputation  for  being  "  kind  and  sentle," — 
indeed^  that  repatation  had  originaUy  tempted  the  UkUyand  they  added  a  recom- 
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mendation  to  mercy  to  their  yerdict  of  colpable  homicide^  and  the  Lord  Jntfcioe  Cleric, 
who  had  charged  dead  against  the  captain,  sentenced  him  to  eighteen  numthi*  tinpruon- 
meiUf  the  most  astounding  failure  of  justice  in  a  British  court  it  has  ever  been  our  lot 
to  record,  the  more  astounding  because  Watt's  only  defence,  that  he  urged  the  boys 
on  to  the  ice  in  tiie  full  expectation  that  they  would  return,  was  exposed  by  the 
learned  judge  himself.*' 

No  doubt  the  verdict  and  sentence  are  both  accounted  for  by  the  pre- 
vailing notion  that  if  verdicts  were  severe  discipline  at  sea  could  never 
be  maintained.  This  notion  is  not  well  founded.  In  the  Royal 
Navy,  every  man  is  now  subject  to  rigid  rules  of  law;  and  the  captain 
is  not  an  absolute  despot,  with  power  of  life  and  death  as  he  used  to 
be.  There  is  no  reason  why  the  same  discipline  should  not  be  intro- 
duced into  merchant  ships.  In  case  of  mutiny,  indeed,  the  officers 
must  be  left  absolutely  free.  But  the  cases  of  cruelty  at  sea,  of  which 
we  are  constantly  hearing,  might  surely  be  prevented  or  restrained  by 
laws  forbidding  all  corporal  punishment  without  a  written  sentence 
signed  by  the  captain,  the  mate,  and  one  other.  Nor  is  it  necessaiy 
that  the*  crew  should  be  without  all  power  of  remonstrating.  Where 
an  order  plainly  involves  the  destruction  of  human  life,  the  crew  miglit 
surely  be  trusted  with  a  right,  not  to  resist,  but  to  have  a  remon- 
strance listened  to,  and  placed  on  record. 

Appointments  consequent  on  the  Change  of  Oovemment. — ^There  is 
a  disposition  to  place  under  this  category  the  appointments  of  Mr 
R  B.  Blackburn,  Advocate  (1846),  Senior  Advocate-Depute  under 
Lord  Advocate  Gordon,  to  the  Sheriflfdom  of  Stirling,  vacant  by  the 
resignation  of  Mr  Geo.  Moir,  Advocate  (1825);  and  of  Mr  G.  H, 
Pattison,  Advocate  (1834),  to  the  Sheriffdom  of  Roxburgh  and 
Selkirk,  vacant  by  the  resignation  of  Mr  Wm.  Oliver  Eutherfurd, 
Advocate  (1803).  The  same  appointments  would,  however,  have 
been  made,  perhaps  with  less  haste,  had  the  late  Government 
remained  in  power  for  a  few  weeks  longer;  and,  assuming  the  prin- 
ciples on  which  such  appointments  are  usually  made  to  be  correct, 
there  is  no  good  ground'  of  objection  to  either  on  the  merits.  It  was 
said,  however,  that  the  ordinary  rule,  that  an  expiring  Government 
shall  fill  up  no  vacancy  which  occurs  after  its  resignation  has  been 
announced,  had  been  violated,  at  least  in  the  case  of  Mr  Pattison's 
appointment;  audit  was  almost  believed  in  the  Parliament  House 
that  it  would  be  cancelled.  We  are  glad  to  be  able  to  say,  however, 
that,  though  the  thing  was  admitted,  even  by  Conservatives,  to  be 
sharp  enough,  no  objection  wUl  be  takei^  to  the  appointment  of 
Mr  Pattison,  who  has  well  earned  promotion  by  a  long  period  of 
laborious  devotion  to  his  profession.  Mr  Blackburn's  promotion  has 
not,  perhaps,  been  earned  in  the  same  way;  but  we  have  no  doubt  he 
will  make  as  good  a  Sheriff  as  the  majority  of  those  who  now  hold 
that  office.  The  objections  which  may  be  stated  to  this  appointment 
apply  to  many  others,  and  are  inseparably  connected  with  the  system 
which  has  for  many  years  been  pursued.  A  discussion  of  them  may 
be  reserved  for  a  contemplated  Article  *'  On  the  Exercise  of  Legal 
Patbonage  in  Scotland  during  the  Last  Twenty  Years,  with  lUus- 
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trations  from  Life."  This  subject  is  now  begmning  to  attract  the 
attention  it  deserves.  Since  these  sentences  were  in  type,  the  organ 
of  the  Tory  party  in  Scotland  (see  Courant,  Dec.  25)  has  assailed 
Mr  Moncreiff  for  the  manner  in  which  he  has  dispensed  the  patron- 
age at  his  disposal,  since  his  first  accession  to  power.  The  writer 
has  not  attacked  the  more  vulnerable  points  of  the  system,  and  his  pen 
has  been  guided  too  obviously  by  party  and  personal  animosity.  The 
question  urgently  demands  the  attention  of  the  profession,  and  had 
not  the  paper  referred  to  been  disfigured  by  a  certain  coarseness  of 
invective,  and  a  blindness  to  some  of  the  real  points  of  the  case,  we 
should  have  reprinted  it.  The  opinion  is  gaining  g^ound  very  rapidly 
among  the  more  independent  members  of  the  profession,  that  where 
the  field  of  selection  is  necessarily  so  limited,  it  is  not  for  the  interest 
of  the  people  of  Scotland  that  political  opinions,  party  services,  or  per- 
sonal subservience,  should  be  taken  so  unduly  into  account  in  filling 
up  judicial  offices. 

On  the  advent  of  the  Liberal  Government,  Mr  Moncreifi*,  the  Dean 
of  Faculty,  is  the  inevitable  Lord  Advocate.  Mr  Moncreiff  is,  in 
some  respects,  very  valuable  to  his  party,  and  he  enjoys  a  great 
reputation  in  the  country  as  an  accomplished  orator  and  statesman. 
We  have  never  been  able  to  see  why  his  business  as  a  lawyer  should 
have  been  less  than  that  of  some  of  his  predecessors,  who  did  not 
excel  him  in  the  qualities  requisite  for  a  successful  advocate.  We 
trust  that  he  will  now  win  the  good  graces  of  the  legal  profession  by 
showing  more  earnestness  than  he  has  hitherto  done  in  the  cause  of 
law  reform.  Mr  Young  is  again  Solicitor-General,  and  must,  we- 
presume,  be  content  with  that  office  until  Providence  is  pleased  to 
provide  Mr  Moncreiff  with  another  place. 

There  must  be  something  wrong  in  a  system  which  makes  a  Lord 
Advocate  for  seventeen  years  refuse  promotion  to  the  Bench,  and 
block  up  the  path  of  men  who  are  in  every  way  fitted  for  office. 
During  the  period  of  Mr  Moncreiff*8  occupation  of  the  position  of 
Whig  Lord  Advocate,  how  many  Attorney-Generals  have  there  been? 
The  natural  inference  is,  that  the  salaries  of  Scotch  Judges  are  too 
low. 

The  former  Whig  Advocates-Deputy,  Messrs  A.  Moncrieff,  Thorns 
Crichton,  and  H.  J.  Moncrieff,  are  re-appointed;  but  the  office  of 
Advocate-Depute  for  the  Sheriff  Courts  has  not  been  filled  up,  and 
various  arrangements  with  regard  to  it  are  mooted  in  the  Parliament 
Housa  We  are  not  in  the  secrets  of  the  powers  that  be,  and  cannot 
teU  either  the  reasons  for  not  making  an  appointment  to  the  office, 
or  what  they  will  do  with  it. 

Mr  Charles  Morton,  W.S.,  has  been  restored  to  the  office  of  Crown 
Agent,  to  which  he  was  formerly  gazetted,  with  universal  approbation, 
only  a  few  days  before  the  resignation  of  Lord  Bussell's  Government 
in  1866.  Mr  J.  F.  Eodger,  S.S.C.,  has  been  appointed  Agent  to  the 
Bible  Board;  and  Mr  Stair  Agnew,  Advocate,  resumes  the  place  of 
Secretary  to  the  Lord- Advocate. 
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In  England,  the  Chancellorship,  which  would  naturally  have  been 
taken  by  Sir  Roundell  Palmer  but  for  his  divergence  from  his  party 
on  the  Irish  Church  question,  is  given  with  general  approbation  to 
Sir  WiUiam  Page  Wood,  Senior  Lord  Justice  of  Appeal,  who  becomes 
a  peer,  with  the  title  of  tiord  Hatherley.  The  vacant  Lord  Justiceship 
was  offered,  it  is  said,  in  a  very  pressing  manner,  to  Lord  Westbury. 
It  was  also  offered  to  Lord  Cairns,  who  has  declined  it  on  account  of 
the  state  of  his  health.  It  is  filled  up  by  the  appointment  of  Vice- 
chancellor  Giffard,  who  is  succeeded  by  Mr  W.  M.  James,  Q.C.  Sir  R 
P.  Collier  is  Attorney-General,  not  with  the  liking  of  the  profession. 
Mr  Coleridge  has,  after  unnecessary  pressure,  consented  to  take  the  Soli- 
citor-Generalship. In  Ireland,  Mr  Justice  O'Hagan  has  been  appointed 
Lord-Chancellor,  being  the  first  Roman  Catholic  who  has  held  that  ofiice. 

The  Scottish  Law  Amendn^ent  Society. — In  the  November  number 
of  the  Journal  we  made  our  readers  acquainted  with  the  plan  and 
prospects  of  this  important  society.  The  society  has  now  taken  a 
definite  and  permanent  form,  and  has  numerous  members,  a  definite 
constitution,  various  committees  at  work  on  important  subjects,  and 
last,  though  not  least,  convenient  chambers  at  126  Princes  Street, 
where  members  and  persons  interested  in  law  reforms  will  receive 
every  assistance  and  direction  in  prosecuting  their  inquiries  or  bring- 
ing their  views  before  the  world,  and  where  it  is  hoped  there  will,  in 
a  few  weeks,  be  the  nucleus  of  a  complete  library  of  Parliamentary 
literature  and  works  relating  to  scientific  jurisprudence.  The  mem- 
bership of  the  society  is  sJready  numerous,  although,  much  to  the 
regret  of  its  originators,  it  contains  too  few  representatives  of  the 
mercantile  world  and  the  general  public.  This  is  probably  due  to  the 
engrossing  character  of  the  election  contests,  in  the  midst  of  which 
its  prospectus  was  circulated.  There  is  still  time  for  a  large  increase 
in  the  number  of  such  members,  who  will  be  able  to  add  a  veiy 
material  element  to  the  deliberations  of  the  society.  They  will  do 
well  to  join  the  society  before  the  inaugural  address  of  the  President 
(Mr  Young,  M.P.),  which  will  probably  be  delivered  early  in  January. 
If  an  early  meeting  is  held  in  Glasgow  for  the  discussion  of  the  report 
of  the  Committee  on  Judicial  Eeform,  or  such  subject,  an  important 
impulse  will  be  given  to  the  society.  We  give  the  following  extracts 
from  its  laws,  which  may  be  useful  to  intending  members: — 

IV.  £?ery  Member  may  propose  ft  new  Ordinary  or  Corporate  Member,  by  sending 
the  name  anid  address  of  the  Candidate  to  the  Secretary  for  insertion,  with  the  name 
of  the  proposer,  in  a  book  kept  for  that  purpose. 

V.  Chambers  of  Commerce,  Town  Councils,  Law  Societies,  and  other  bodies  associ- 
ated for  any  public  object,  are  eligible  as  Corporate  Members. 

VI.  Every  body  entitled  to  corporate  membership  may,  from  time  to  time,  nominate 
any  number  of  its  Members  not  exceeding  five  as  its  representatives;  and  such  repre- 
seotatives  have  all  the  rights  of  Ordinary  Members,  except  those  of  being  President, 
Vice-President,  Manager,  Treasurer,  or  Secretary. 

VII.  Ordinary  Members  pay  an  Annual  Subscription  of  One  Guinea,  or  a  life  Sub- 
scription of  Ten  Guineas;  Corporate  Members  pay  an  Annual  Subscription  of  One 
Guinea;  Honorary  Members  are  exempt  from  all  payment.  Ordinary  and  Corporate 
Membtts  pay  One  Guinea  of  Entiy-Money. 

XXVII.  jBvery  Member  may  introduce  a  friend  to  any  General  or  Special  Meeting 
of  the  Society,  to  benr  the  diecoision  and  reading  of  papers. 
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Fiee  PrMMfciOt— Sir  Edward  T.  Colebrooke,  Bart,  M.P.;  W.  E.  Baxter,  Esq.,  M.P.; 
M.  ^.  Gnmt  Dnfl^  E«[.,  M.P.;  John  Millar,  Esq.,  Q.C.;  Patrick  Fraaer,  Esq.,  Sheriff 
oi  Benfreirshire:  Wmiam  Watsoo,  Esq.,  Advocate;  J.  G.  Brodie,  Esq.,  W.S.;  John 
GMtnent,  Esq.,  Prarident  of  the  Society  of  Soliciton  before  the  Supreme  Court;  Jamea 
Wfcdle,£Ki.,  of  Overtoon;  William  Towers-Clark,  Esq.,  Dean  of  Eaculty,  Glasgow; 
Andrew  Bannatyne,  Esq.,  Procurator,  Glasgow. 

Ifomayers— James  Adam,  Esq.,  Advocate;  N.  C.  Campbell,  Esq.,  Sheriff  of  Ayr* 
ilure;  A.  M'Neel  Caard,  Esq.,  V.P.  General  CounoU  of  Procurators;  William  Guthrie, 
£w).,  Advocate;  Frederick  Hallard,  Esq.,  Sheriff  Substitute,  Edinburgh;  John  Henry, 
Ek}.,  S&C;  F.  L.  Maitland  Heriot,  Esq.,  Sheriff  of  Forfarshire;  Andrew  Jameson, 
Em}.,  Sheriff  of  Aberdeenshire;  J.  Auldjo  Jameson,  Esq.,  W.S.;  H.  H.  Lancaster,  Esq., 
Advocate;  JE,  J.  G.  Mackay,  Esq.,  Advocate;  J.  D.  Marwiok,  Esq.,  City  Clerk,  Edin- 
burgh; Alex.  Moncrieff,  Esq.,  Advocate;  James  Muirhead,  Esq.,  Professor  of  Civil 
Law,  Edinburgh;  John  M'Laren,  Esq.,  Advocate;  A.  B.  Shaxkd,  Esq.,  Sheriff  of  Kin- 
cardineslure;  George  Smith,  Esq.,  Procurator,  Glasgow;  J.  Guthrie  Smith,  Esq., 
Sheriff-Sobstitote,  Dundee. 

^VvonnYr— William  Beid,  Esq.,  W.S.;  Man.  Seeretary^^,  F.  McLennan,  Esq., 
Advocate;  .i uditors— Samuel  Raleigh,  Esq.;  C.  Home  Douglas,  Esq.;  BanJbA*^— The 
British  Linen  Company. 

Eonarorp  Memhen— The  Bight  Hon.  Lord  Westbury;  The  Right  Hon.  Sir  A.  E. 
Cockbom,  Bart.,  Lord  Chief- Justice,  Queen's  Bench;  The  Right  Hon.  The  Lord 
Jostice-General;  The  Right  Hon.  The  Lord  Justice  Clerk;  The  Hon.  Lord  Ormldale. 

OorporaU  Memhan — The  Chamber  of  Commerce,  Dundee;  The  Faculty  of  Procura* 
tors  and  SoUdtors,  Dundee. 

The  names  of  most  of  the  ordinary  members,  who  are  about  200  in 
nmnber,  have  abeady  been  printed  in  the  Journal. 

Marriage  Laws. — Our  Notes  of  English  Cases  this  month  contain 
extensive  extracts  from  the  House  of  Lords'  judgment  in  Shaw  v. 
Gould,  a  case  which  shows  how  the  views  of  international  law  forced 
upon  Qs  by  English  lawyers  operate  to  produce  the  greatest  hardship. 
In  this  case  children  unquestionably  legitimate  in  Scotland,  where 
they  were  bom  and  domiciled,  their  father  being  a  practising  Scotch 
lawyer,  are  deprived  of  their  inheritance  under  a  settlement  by  their 
mother's  great-uncle,  simply  because  they  would  not  have  been  legi- 
timate if  they  had  been  born  in  England,  where  the  settlement  was 
made. 

LiabiUty  of  Insurers  far  Loss  by  Jettison. — ^The  case  of  Dickenson 
V.  Jardine,  37  L.  J.  C  P.  321,  was  one  of  those  in  which  the  legal 
interpretation  of  an  existing  form  of  contract  is  found  not  to  conform 
to  the  intention  of  one  of  the  classes  who  are  parties  to  such  contracts; 
where  the  judgment,  therefore,  has  for  its  principal  effect  a  revisal  of 
old  arrangements,  so  that  the  intentions  of  those  concerned  may  be 
defined.  The  points  at  issue  were  very  important.  When  goods  are 
jettisoned  so  as  to  give  rise  to  a  claim  for  general  average,  should  the 
owner  of  the  goods  be  entitled  to  claim  at  once  for  a  toted  loss  ?  Or 
should  the  underwriters  only  be  liable  for  the  share  of  the  general 
average  contribution  proportioned  to  the  value  of  the  goods?  .The 
piactical  result  is  not  the  same.  There  may  be  a  difference  between 
the  insured  value  and  the  average  value  of  the  goods;  and  if  the  for- 
mer is  highest  it  is  for  the  underwriter's  advantage  that  the  claim 
upon  liim  should  only  be  for  a  share  of  the  general  average  contribu- 
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tion.  The  risk  of  collecting  the  contributions  is  abo  important;  the 
various  contribatories  may  not  be  solvent,  and  there  will  in  any  case 
be  a  good  deal  of  trouble  about  it.  The  judgment  was  entirely  against 
the  underwriters  and  in  favour  of  the  merchants.  The  amount  in- 
sured was  ..£^3,987  on  641  packages  of  tea  shipped  by  the  plaintiffs  in 
August,  1864,  on  board  the  Ganvte,  to  be  carried  from  Foochow  to 
London,  jettison  being  one  of  the  perils  insured  against  On  the 
voyage  home  the  ship  struck  on  a  reef,  and  607  out  of  the  above  641 
packages  were,  among  other  cargo,  thrown  overboard  to  lighten .  the 
ship.  The  proportionate  insurable  value  of  these  607  packages  was 
^3,776,  but  the  net  arrived  value  was  only  ^^3,305,  or  a  difference  of 
•£^471.  Ship  goods  and  freight  were  calculated  to  be  worth  •£'142,779, 
and  the  total  average  loss  being  jP39,986,  the  plaintiffs'  contribution 
was  cP995,  which  the  underwriters  offered  to  pay,  and  paid  into  court. 
The  Court  of  Common  Pleas  held  that  the  whole  insured  value  was 
recoverable.  In  other  words,  the  insurers  have  to  make  good  the  dif- 
ference between  the  insured  and  the  average  value,  besides  incurring 
all  the  risk  of  collecting  from  the  other  contributories.  The  plea  of 
the  defendants  was  that  the  custom  between  merchants  and  under- 
writers was  different — that  according  to  that  custom  they  were  only 
liable  for  "  the  loss  cast  upon  the  owner  of  the  jettisoned  goods  in  the 
general  average  statement;"  but  the  Court  held  that  the  custom  was 
not  made  out — that  what  was  proved  was  merely  a  convenient  prac- 
tice by  which  the  assured  waited  for  an  adjustment  before  dealing 
with  the  underwriters.  On  general  principles  they  held  that  the  con- 
tract was  an  insurance  against  jettison,  and  that  the  claim  against  the 
underwriters  could  not  be  affected  by  a  right  of  compensation  against 
third  parties  which  the  law  permitted.  The  defendants  also  argued 
that  the  act  of  jettison  did  not  constitute  a  total  loss — what  was  lost 
was  only  the  difference  between  the  value  of  the  goods  and  the  amount 
recoverable  by  contribution,  but  the  Court  refused  to  take  this  view  of 
the  matter;  the  right  to  contribution,  they  said,  was  only  conditional 
on  the  ship's  arrival. 

Arrangements  appear  to  have  been  made  in  London,  by  which 
merchants  and  underwriters  have  adopted  a  compromise.  The  under- 
writers have  conceded  the  point  as  to  the  difference  between  the  insured 
and  the  average  value.  They  agree  to  allow  for  the  whole  loss,  subject 
only  "  to  the  deduction  of  the  sum  payable  to  the  assured  by  the  other 
contributing  interests  of  ship,  freight,  and  cargo."  This  is  fair.  The 
insured  ought  not  to  suffer  because  the  law  nominally  gives  him  full 
compensation,  though  it  cannot  really  do  so  in  consequence  of  its  being 
necessary  for  this  purpose  to  estimate  the  goods  and  ship  at  their  actual 
value  on  arrival  The  merchants,  on  the  other  hand,  have  conceded  the 
point  as  to  the  collection  of  contributions.  This  arrangement  is  more 
in  accordance  with  the  notion  of  an  insurance  being  a  mere  indemnity, 
there  is  a  practical  advantage  in  the  labour  and  the  trouble  being 
thrown  on  the  merchants  suffering  loss  by  jettison,  who  in  the  ordinaiy 
case  are  a  less  numerous  body  than  the  underwriters.    It  is  proposed 
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to  insert  in  all  goods  and  freight  policies  a  clause  in  the  Mowing 
terms: — 

"Shooldthe  property  hereby  insured  be  injured  or  destroyed  by  a  general  average 
act,  any  daim  the  assured  is  entitled  to  make  in  respect  thereof  by  way  of  par- 
ticakr  aTenge  or  total  loea,  shall  be  subject  to  the  deduction  of  the  sum  payable 
to  the  asBorea  by  the  other  oontribuUng  interests  of  ship,  freight,  and  cargo." 

This  seems  to  contemplate  that  the  assured  shall  take  the  note  of  the 
insolvency  of  the  contributories.  This  may  be  practically  convenient, 
Siu^ilitating  the  settlement  of  claims,  but  the  insured  in  some  cases  will 
suffer  by  being  made  to  pay  a  loss  which  the  jettison  he  insures  against 
has  indirectly  caused  to  him.  Moreover,  it  seems  to  be  an  alteration 
of  existing  practice,  as  the  defendants  in  Dickenson  v.  Jardine  admitted, 
that  if  the  persons  liable  to  contribute  did  not  do  so,  the  underwriters 
must  make  it  good  It  is  proposed  by  those  who  have  been  active  in 
this  matter  to  apply  to  Parliament  **to  define  and  regulate  more  clearly 
the  duty  of  the  shipowners  to  collect  general  average  from  the 
contributories,  and  to  distribute  the  same/'  Jettison  is  an  act  of  the 
captain  who  is  the  shipowner's  agent;  and  perhaps  it  is  right  that  the 
shipowner  should  continue  to  stand  between  the  owner  of  the  goods 
and  the  various  contributing  interests  until  he  has  completed  the  act 
which  he  has  begun. 

Colonial  Appointments, — Sir  William  Snagg  has  been  appointed 
Chief-Justice  of  British  Guiana;  Mr  S.  S.  Bell,  Chief-Justice  of  the 
Supreme  Court  of  the  Cape  of  Good  Hope;  and  Mr  C.  T.  Smith,  a 
Puisne  Judge  in  the  same  Court.  These  gentlemen  are  all  members 
of  the  English  Bar.  Mr  Moncreiff  is  reputed  to  have  had  considerable 
weight  with  former  Liberal  Ministries,  and  his  length  of  service 
entitles  him  to  claim  some  voice  in  the  distribution  of  legal  patronage. 
We  trast  that  he  will  now  do  something  to  acquire  that  popularity  in 
the  Parliament  House  about  which  he  has  hitherto  seem^  indifferent^ 
by  obtaining  for  the  Scotch  Bar  some  of  the  colonial  appointments^ 
which  have  been  too  much  monopolised  by  our  Southern  brethren. 
Mr  Patton  did  more  in  this  way  in  a  few  months'  tenure  of  the  office 
than  Mr  Moncreiff  did  in  twice  as  many  years.  Here  are  some  of 
the  very  best  colonial  appointments  filled  up,  and  not  one  goes  to  the 
Scotch  Bar.  We  presume,  however,  that  the  Conservative  Govern- 
ment is  responsible  for  this.  We  thought  that  Mr  Gordon  would 
at  least  tiy,  and,  indeed,  we  hope  he  did 

Adhesive  Stamps  and  Valuations, — In  reply  to  an  inquiry,  the 
Secretary  to  the  Board  of  Inland  Revenue  writes: — "  I  am  directed  to 
acquaint  you  that  adhesive  stamps  cannot  legally  be  used  for  denoting 
the  duty  payable  on  appraisements." 

Obituary, — William  Smith  Stephen,  Esq.,  Solicitor,  Dundee 
(1853),  died  11th  November,  1868. 

Geobgs  Condib,  Esq.,  Solicitor,  Perth,  died  at  Blackfriars'  House, 
Perth,  I>ecember  20, 1868. 
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Currjespontrjencjc. 

RIGHT  OP  SUPERIORS'  AGENTS  TO  EXPEDB  VASSALS'  TITLES. 

[The  folbwing  letter  was  received  some  time  ago,  but  unfortunately  fell  aside. 
It  refen  to  a  matter  of  some  importance,  which  is  not  set  at  rest  by  31  and  32 
Vict.,  c.  101,  s.  145.  We  presume  our  correspondent  has  in  view  the  case  of  a 
feu  charter  which  contains  strict  and  well-fenced  conditions  that  purchasers 
entering  shall  have  their  titles  expede  by  the  superior's  agent.] 

EonfBUBQH,  23rd  June,  1868. 
Sir,— By  the  Titles  Act  of  1858  oonvevances  are  authorised  to  be  recorded  in 
the  Register  of  Sasines  on  being  presented  with  warrants  of  registration  thereon, 
in,  or  as  nearly  as  may  be,  in  the  form  of  schedule  (A)  No.  1,  annexed  to  the  Act, 
specifyinff  the  person  or  persons  on  whose  behalf  they  are  so  presented,  and 
required  by  such  person  or  persons  or  his  or  their  agent.  The  form  for  the  sub- 
scription of  warrants  given  in  the  schedule  referred  to  is  as  follows  ^^  (signed) 
A.  B.,  (or)  G.  D.,  W.S.,  Edinburgh  (or  as  the  case  may  be),  agent  of  the  said 
A.  B."  A  question  under  the  Act  has  arisen  as  to  who  is  entitloi  to  subscribe  a 
warrant  of  registration  as  agents  and  on  this  point  I  shall  be  glad  to  have  the 
views  of  any  of  your  oonespondents  who  may  feel  interested  in  the  question. 

J.  H« 
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Edinburgh,  20^^  Nor.^  1868. 

Sib,— It  seems  desirable  that  the  profession  should  make  known  their  views 
in  regard  to  the  working  of  the  late  Court  of  Session  Act,  in  order  to  the 
adoption  of  such  improvements  as  experience  may  recommend.  I  therefore  take 
the  liberty  of  referring  to  the  ^^  Clerks'  Motion  Rolls."  The  experience  I  have 
had  of  these  is  sufficient  to  satisfy  me  that,  in  many  instances,  these  Rolls  are 
the  cause  of  unnecessary  delay,  expense,  and  inconvenience.  For  some  motions, 
they  are  serviceable  enough;  but  for  others,  they  are  only  a  barrier  in  the  way, 
and,  to  speak  plainly,  I  ^ould  say,  a  nuisance.  In  no  case  can  they  be  of  any 
practical  use  in  the  way  of  saving  time  to  the  Lords  Ordinary;  as  the  Clerk 
can  only  dispose  of  unopposed  motions,  and  not  all  these.  These  unopposed 
motions  could  be  disposed  of  by  the  Lords  Ordinary  in  next  to  no  time.  At 
present,  it  may  often  happen,  that  a  motion  has  to  be  made,  which,  though 
unopposed,  the  enrolling  agent  knows  quite  well  the  Clerk  can't  grant;  but  he 
must,  notwithstanding,  enrol  the  case  in  the  Clerk's  Roll,  in  order  to  get  before 
the  Lord  Ordinary,  on  a  subsequent  day,  or  perhaps  a  subsequent  week.  Then, 
if  the  case,  by  some  accident  or  other;  does  not  appear  in  the  Lord  Ordinary's 
Roll  when  expected,  the  enrolling  agent  has  again  to  enrol  the  case  before  the 
Clerk,  for  a  later  day,  in  hopes  of  getting  before  the  Lord  Ordinary  sometime 
thereafter. 

The  Act  of  Parliament  gives  great  facilities  for  practical  improvements  by 
means  of  Acts  of  Sederunt;  and  if  the  Clerks'  Rolls  are  to  be  contmued,  I  cannot 
help  thinking  that  it  would  be  a  great  improvement  if  agents  were  allowed  the 
option  of  enrolling  cases  either  before  the  Clerks,  or  at  once  before  the  Lords 
Ordinary.  Were  this  allowed,  I  would  prefer  to  see  the  Clerks*  Rolls  continued; 
but  otherwise,  I  would  prefer  to  see  them  abolished.  What  say  other  agents? — 
I  am,  Sir,  your  obedt.  Servant,  A  Co0rt  of  Skssion  Aqent. 


NOTES  OF  CASfeS  IN  f  HS  COtT&T  OF  SESSION.  ^6 

^oit6  of  €MtS. 


COURT    OF    SESSION. 
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FIRST  DIVISION. 

MOBTIMBB  V.   HAMILTOir. — Nov,  21. 

Appeal  from  Sheriff  Goart  of  Edinburgh  of  aii  Bction  under  Debts 
Becoverj  Act,  for  butcher-meat  sold  by  pursuer  to  defr.  The  butcher- 
meat  specified  in  a  pass-book  annexed  to  the  summons  was  furnished  on 
the  order  of  defr.*s  servant,  and  was  delivered  to  her  personally,  or  at 
defr.'s  dwelling-house,  on  the  understanding  and  belief  that  it  was  for  the  use 
of  defr.  Defr.  had  not  ordered  any  of  the  articles,  and  did  not  authorise  said 
servant  to  contract  debt  on  his  account,  or  to  procure  them  on  credit; 
neither  did  he  know  that  they  had  been  furnished  on  bis  credit  During 
the  currency  of  the  account,  defr.  had  paid  to  said  servant  the  weekly  sum 
necessary  in  advance  to  enable  her  to  buy  butcher-meat  for  his  household. 
The  S.S.  (Campbell)  and  the  Sheriff  (Davidson)  assoihded.  Pursuer 
appealed. 

Held  (L.  Deaa  disa)  that  the  Sheriffs  were  right.  The  principle  had 
been  fixed  in  Inches  v.  JBlder,  Hume  322,  and  Dewar,  Hume,  340.  There 
most  be  a  mandate,  express  or  implied,  before  a  servant  can  impledge  a 
master's  credit. 

Ad. — Trayner.  Agents — Murdoch,  Boyd,  A  Co.,  S.S.C.^'^Ah.  Brand, 
AgerU^D.  f.  Bridgeford.  8.S.C. 

Haiulton  v.  Emsuk. — Nw.  27. " 
Separatian — Agent  A  Client — LiahilUpJbr  Professional  Error, — Defender 
is  a  law  agtot,  and  was  employed  by  Hamilton  to  do  diligence  on  a  bill 
for  £13.  He  expede  and  recorded  the  protest,  and  got  a  warrant  for 
poinding,  which  he  put  into  the  hands  of  a  Sheriff-ofiScer,  with  general 
instructions,  without  specifying  the  extent  of  the  poinding.  The  Sheriff- 
officer  included  in  the  appraisement  articles  to  the  value  of  £72,  intending 
the  excess  to  cover  the  poinding  creditor's  liability  for  unpaid  rent  In  a 
tospension  the  Court  held  that  the  poinding  was  illegal;  the  interdict  was 
made  perpetual  (See  EamHton  v.  M'Kinncm,  June  21,  1866,  i  M'P. 
852)l  The  present  pursuer  was  found  liable  in  subsequent  actions  to  the 
Edinburgh  agents  in  the  suspension  for  expenses,  and  for  damages  to  the 
debtor  in  bill.  He  now  sued  for  indemnity,  on  the  ground  that  his  loss 
arose  from  defr.'a  error  in  point  of  law,  in  authorising  or  allowing  the 
poinding  to  be  executed  to  in  excess  of  the  proper  sum.  The  L.  O.  (Kin- 
loch)  held  defr.  liable.     Defr.  reclaimed. 

Lord  Deas — It  was  not  the  case  of  preparation  of  deeds,  for  which  the 
law  allows  very  high  charges,  nor  a  case  of  negligence.  It  was  a  case  of 
error  in  law,  which  might  subject  an  agent  in  liability  if  the  error  amounted 
to  gross  ignorance.  A  writer  accepting  employment  of  this  kind  docs 
not  guarantee  that  his  advice  shall  turn  out  to  be  correct.  No  charges 
were  allowed  to  be  made  commensurate  with  such  a  risk    An  agent  doe$ 
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not  in  the  ordinary  case  take  any  responsibility  except  to  give  an  opinion 
according  to  the  best  of  his  knowledge.  No  donbt,  if  his  opinion  is  so 
palpably  erroneous  that  no  man  ought  to  be  allowed  to  exercise  the  pro- 
fession unless  he  could  form  a  sounder  opinion,  he  is  liable.  But  if  he  is 
wrong  on  a  matter  as  to  which  professional  men  might  reasonably  differ, 
and  which  is  not  distinctly  and  decidedly  laid  down  in  the  books,  he  is  not 
liable.  Here  the  agent  thought  it  quite  legal  to  execute  a  poinding  to  this 
extent,  and  that  it  was  the  best  course  for  his  client.  It  was  usual  where 
the  rent  was  in  arrears.  The  Court  had  found  it  illegal  on  grounds  of  general 
expediency,  but  not  at  all  on  the  ground  that  it  was  injurious  to  the 
creditor,  to  whom,  on  the  contrary,  it  was  a  protection.  It  was  not  a 
poinding  for  another  man's  debt,  but  for  a  debt  for  which  the  client  might 
be  made  liable.  Defr.  had  made  no  mistake  as  to  what  was  for  the  interest 
of  his  client,  but  only  as  to  the  legality  of  such  a  procedure.  Though  he 
had  formerly  held  that  poinding  was  illegal,  he  would  not  have  thought  it 
unreasonable  if  any  of  his  brethren  had  differed  from  him.  It  was  not  laid 
down  so  in  the  writers'  or  in  any  decisions  of  the  Court.  The  consequence 
of  holding  defr.  liable  in  this  case  would  be  that  every  agent  would  be 
liable  for  the  results  of  unsuccessful  litigation.  The  Lord  President  and 
Lord  Ardmillan  concurred,  and  Lord  Kinloch  differed.  Reversed  and 
assoilzied  defr. 
AcL — ScoUy  Ma%r.—^Alt-—Fr(uer,  Burnet 

Mp. — Hutton's  Tbs.  t;.  Coates,  <fcc. — Ifov.  28. 

Succession — Vesting, — Hutton  died  in  1837,  leaving  annuities  to  his 
widow  and  to  his  sisters  Catherine  and  Ann;  the  accumulated 
surplus  of  his  estate  "to  be  divided  with  the  residue  of  my 
estate  among  the  parties  after-named  after  the  decease  of  my  said 
wife  and  sisters,  and  the  survivor  of  them;  upon  the  occurrence  of 
which  event,  but-  not  till  then,"  the  trustees  were  to  realise  and 
distribute  the  proceeds  among  parties  named,  in  certain  proportions, 
one-eighth  being  destined  to  his  niece,  Christian  Watkins;  "declaring 
always,  as  it  is  hereby  specially  provided  and  declared  that,  in  the  event  of 
any  of  the  parties  before-named  who  shall  be  entitled  to  a  share  of  the 
residue  or  reversion  of  my  estate,  predeceasing  the  period  when  the  same 
shall  be  made,  but  leaving  issue,  such  issue  shall  be  entitled  to  the  portion 
or  share  which  their  father  or  mother  would  have  been  entitled  to  had  he 
or  she  been  alive."  Catherine  and  Ann  died  in  1851  and  1857,  the  widow 
in  1864,  and  Christian  Watkins  in  1852.  The  question  between  the 
cUdmants  was,  whether  the  share  in  question  had  vested  in  Christian 
Watkins  a  morU  iestcUoriSy  and  therefore  went  to  her  next  of  kin;  or  whether 
it  had  lapsed  by  her  de^th  before  the  period  of  division.  If  the  share  were 
held  to  have  lapsed,  a  subordinate  question  arose  as  to  whether  the  lapsed 
share  went  to  Dr  Button's  next  of  kin  as  at  (1)  the  time  of  his  death  in 
1837,  or  as  at  (2)  the  death  of  the  widow  in  1864.  The  trustee  under  the 
settlement  of  Catherine  and  Ann  Hutton  maintained  the  former  view, 
under  which  the  share  would  go  to  them  as  next  of  kin  at  death,  and  would 
be  carried  by  their  settlement;  relying  on  Lord  v.  Colvin,  23  D.  and  3 
Macph.     The  second  view  was  based  on  Dick  v.  Gillits,  6  Shaw. 

Held  (aff  Lord  Ormidale)  that  there  was  a  substitution  or  destination 
over;  and  otherwise  an  indication  of  the  testator's  intention  that  C.  W/s 
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Bharo  was  not  to  vest  till  the  period  of  distribution,  and  had  lapsed,  and  so 
devolyed  on  the  representatives  of  the  testator,  not  as  at  the  period  of  dis- 
tribution of  hia  estate,  but  as  at  the  time  of  his  death,  oa  the  authority  of 
Lord  T.  Colvin,  23  D.  111.  3  Macph.  1083. 
For  ClaifnanU—Clarhf  Maclean,  SpUtdly  and  Campbell ; 

Hamilton  v,  Ferrier. — Dec,  3. 

Indefinaie  Payment — Agent  and  Client — Current  Account, — Ferrier, 
Hamilton's  law  agent,  paid  the  sum  in  a  decree  against  H.  to  prevent 
diligence  being  done,  taking  an  assignation  to  the  decree.  Disputes 
having  arisen,  Ferrier  charged  his  client  on  the  decree  and  assignation.  H. 
Buapended,  on  the  ground  that  the  sum  charged  for  had  been  extinguished 
by  a  payment  of  £200,  with  which  he  was  credited  in  an  account  current 
between  the  parties.  The  L.  0.  QMure)  held  that  a  payment  on  the  credit 
side  of  an  account  must  be  applied  in  liquidation  of  the  sums  on  the  debit 
ude  in  the  order  in  which  they  stand  in  the  account;  and  sustained  that 
reason  of  suspension.     (Lang  v.  Brown,  Dec.  2,  1859,  "22  D,  113). 

The  Court  recalled,  and  held  that  the  payments  were  to  be  applied  to 
the  satisfaction  of  the  items  in  the  order  of  their  date;  that  the  entries  in 
this  account  were  not  in  the  order  of  their  date,  and  therefore  it  was  not 
an  account  to  which  the  principle  contended  for  could  apply.  Held^* 
further,  that  if  an  agent's  accounts  are  objected  to  by  his  client,  he  is 
entitled  to  remodel  them  before  taxing. 

Ad,—Clanrk,  Adam, Alt^Gifford,  J,  C.  &mith, 

Macinttrs  &  HooG  V.  B.  F.  &  J.  Alexander  is  Co. — Dec,  4. 

Property — Lease — Waier. — Action  by  proprietors  of  Holehouse  under  a 
series  of  titles  commencing  in  1821,  to  set  aside  titles  in  favour  of  defrs. 
of  a  portion  of  Holehouse,  extending  to  2  acres  2  roods  and  8  poles,  in  so 
iar  as  these  titles  bear  to  confer  on  them  the  use  of  the  water  of  the  river 
LeTem,  with  power  to  erect  dams,  and  make  operations  in  the  lands  of 
Holehouse,  for  the  use  of  mills  on  said  lands. 

After  proo^  the  L.  0.  (Ormidale)  assoilzied  defrs.  The  pursuers 
redaimed. 

Lord  President — ^The  whole  question  depended  on  the  titles.  Spreul 
conveyed  to  John  Young,  in  1821,  all  the  13/4  land,  of  Holehouse,  except 
the  subjects  set  in  tack  and  disponed  to  the  Crofthead  Spinning  Company, 
declaring  that  the  disponee  should  be  liable  to  the  same  burdens  to  these 
lessees  and  disponees  that  he  was  himself.  The  subjects  thus  referred  to  as 
let  in  tack  were  2  acres  2  roods  8  poles  of  the  lands  of  Holehouse,  "  on  the 
west  side  of  the  Levern,  with  the  use  and  privilege  of  the  said  river  or  bum 
called  Levern,  belonging  to  the  said  lands  of  Holehouse,  with  power  .  . 
to  erect  dams  or  maJce  any  other  operations  on  the  said  river  or  bum  or 
uy  part  thereof,  within  the  lands  of  Holehouse,  which  they  shall  think 
proper/'  so  as  not  to  prejudge  certain  feurs,  "  and  that  for  the  accommoda- 
tion of  certain  mills  and  machinery  erected  or  about  to  be  erected  by 
the  lessees.*'  In  1839,  defr.'s  author,  who  was  in  right  of  the  tack 
obtained  from  Spreul*s  successor  a  property  title  to  the  subjects  let  by  the 
tack  in  the  same  terms.  It  is  plain  from  the  tack  that  the  water  power 
let  was  not  merely  the  privilege  of  water  attached  to  2  acres  2  roods  and  8 
poles^  but  the  whole  ri^t  of  &e  proprietor  of  Holehouse  in  the  water.  As 
the  proprietor  had  conveyed  away  the  whole  of  the  rest  of  his  lands^  a  veiy 
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barren  estate  would  revert  to  him  in  1910,  on  the  expiry  of  the  lease,  if  he 
had  not  excepted  from  the  conveyance  the  water  privilege.  Acquiescence 
was  a  very  delicate  and  dangerous  plea  in  questions  of  property,  and  not  to 
be  pressed  into  the  service,  except  where  absolutely  necessary. 

Lord  Deas  differed.  But  the  other  judges  concurred  with  the  Lord  Pre- 
sident, and  the  Court  adhered. 

GoLDSTONB  V.  YouNO. — Dec  8. 

Contract  for  Sale  offferkage — Alien — Naturalisation, — Action  for  imple- 
ment of  missive  of  sale  of  a  shop  in  Edinburgh,  or  for  damages.  Till  after 
raising  action  pursuer  was  an  alien.  He  subsequently  obtained  and 
produced  a  certificate  of  naturalisation  under  7  and  8  Yict,  cap.  68.  Held, 
by  L.  O.  (Ormidale)  that,  by  the  letter  of  naturalisation,  the  personal 
disabOity  of  pursuer  as  an  alien  was  wiped  oS,  and  that  he  must  now  be 
dealt  with  in  this  action  as  if  he  had  possessed  "all  the  rights  and  capacities 
of  a  natural  born  British  subject."*  Held  by  the  Court  that^  in  respect  the 
pursuer's  offer  was  not  written  although  subscribed  by  him,  being  written 
by  defr.,  there  was  no  completed  contract,  on  the  general  principle  that 
.  documents  relating  to  heritage  must  be  either  holograph  or  tested,  and 
action  dismissed. 

Barony  Parish  Road  Trs.  v.  Caledonian  Ry.  Co.— 2?«?.  10. 

Eoad  Assessment — StaJbute — Exemption, — Action  for  statute-labour  assess- 
ment said  to  be  due  by  the  original  defrs.,  the  Forth  and  Clyde  Navigation 
(in  whose  room  the  Caledonian  Railway  Company  was  sisted),  for  lands  in 
the  landward  part  of  the  Barony  Parish.  Defence — 10  Oeo.  IlL,  c.  105, 
sec.  5  (Monkland  Nav.  Act),  and  4  and  5  Vict.,  a  55^  sec  122  (Forth  and 
Clyde  Nav.  Act),  enacted  that  the  company  should  "  not  be  chargeable  with 
any  part  or  portion  of  the  land-tax,  minister*s  stipend,  poor-rates,  or  of  any 
other  public  burdens  or  taxations  whatsoever,  for  the  lands  which  shall  be 
so  set  out,  ascertained,  and  purchased  to  and  by  them  for  the  use  of  the 
said  navigation  and  road  or  waggon  way;  .  .  .  but  that  all  such  taxa- 
tions and  public  burdens  shall  be  chargeable  upon  the  lands  remaining  with 
the  vendor  or  vendors  after  such  partial  alienation  to  the  said  company  of 
projprietors,  as  aforesaid,  and  shall  be  levied  from  them,  their  heirs,  and 
successors  in  the  said  lands,  in  the  same  manner  as  if  such  partial  aUena- 
tions  had  never  been  made." 

Tho  L.  0.  (Barcaple)  held  defrs.  not  chargeable,  except  where  they  had 
purchased  the  whole  lands  of  the  original  proprietors  {M'Farlane  v.  Monk- 
land  Ry.  Co,,  2  MT.  519,  and  S,  N.-E,  Ry.  Co.  v.  Gardner,  2  M'P.  537); 
and  that  8  and  9  Vict.,  c  41,  s.  13  (General  Statute  Labour  Act),  did  not 
repeal  former  exemptions. 

The  Court  adhered.  Lord  Deas  giving  an  opinion  on  the  ulterior  queS' 
tion  which  was  left  undetermined  in  the  case  of  MTarlane,  and  also  here, 
viz.,  How  far  the  burdens  from  which  the  railway  company  was  exempted 
were  to  be  borne  by  the  proprietors  of  the  land? — that  it  was  a  necessary 
consequence  of  the  decision  that  such  burdens  were  chargeable  on  the 
proprietors  of  the  land. 

Act, — Millar,  Gifford,     Agents — M^Ewen  S  Carnwit,  JV.S, Alt — Young^ 

Watson*    AgentS'-Hope  4t  Mackay^  W.S, 
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Nl  B.  Br.  Co.  V.  Ck>MKBS.  ov  Supply  of  LANASESHifiB.—- jDa?.  10. 

The  same  decision  as  in  the  last  case  was  given  here  with  reference  to 
rates  leyiable  under  the  Weights  and  Measures;  County  Folice^  Sheriff 
Courts,  and  Prison  Acts. 

Ad. — Young,  O^ifford.    J  gents-— Hilly  Eeid  S  Drummondf  W,S. AU,-^ 

Miliary  Mar$kaU,    Agents — Tody  Murray  dk  Jamieson,  W,S. 

Graves  aih)  Co.  v.  Logan. — Dec   10. 

(hpfright  of  Engraving — AnundmenL — In  an  action  of  damages  for 
infringement  of  copyright  in  an  engraving,  the  original  condescendence 
merely  stated  that  pursuers  were  proprietors  and  publishers,  and  entitled 
to  the  copyright  The  L.  0.  (Jerviswoode)  repelled  a  plea  to  pursueis' 
title,  which  judgment  was  acquiesced  in.  On  revisal,  pursuers  added  a 
faller  statement  of  their  right  in  the  engraving,  and  amplified  their  other  aver- 
ments. The  L.  O.  dismissed  the  action  as  irrelevant  Eddy  that  pursueis' 
title  was  not  sufficiently  set  forth  in  the  original  condescendence,  and  that 
the  L.  O.'s  judgment,  sustaining  title,  had  been  wrong,  although  it  was 
impossible  now  to  go  back  upon  it  Eddy  that  the  locus  of  the  alleged  in- 
fringement of  copyright  was  not  sufficiently  specified,  it  not  being  said  that 
the  pirated  copies  were  sold  at  defr.'s  place  of  business,  or  in  Qlasgow,  or 
even  within  the  United  Sangdom,  which  was  necessary  to  the  constitution 
of  the  statutory  offence.  Amendment  allowed  on  payment  of  all  expenses 
mnoe  dosing  record. 

Ad.—P<Utison, AU,—8€oU,  Beid. 

Peisbyxesy  of  Edinbusoh  v.  De  La  Condamine,  &c. — Dec  11. 

Ckwreh — ConstUtaion. — ^Action  against  managers,  and  kirk-session  of  St 
John's  Church,  South  Leith,  to  have  it  declared  that  the  managers  were  no 
longer  entitled  to  hold  office,  but  were  bound  to  make  over  to  pursuers,  as 
interim  managers,  the  church  and  all  other  property  held  by  them  as 
managers,  that  it  might  be  held  as  a  place  of  worship- in  connection  with 
the  ^tablisfaed  Church.  The  church  was  built  by  subscription  in  1773 
by  parties  who  broke  off  from  South  Leith  Church  in  consequence  of  a 
disputed  settlement  The  subscribers  intimated  to  the  kirk-session  that  as 
they  had  erected  the  chapel,  and  "  resolved  to  adhere  to  the  plan  of  doctrine 
and  worship  contained  in  the  Confession  of  Faith  and  Standards  of  the 
Church  of  Scotland,"  they  were  about  to  petition  the  Presbytery  for 
ministerial  and  Christian  communion,  and  requested  a  conference.  After- 
wards the  Presbytery,  having  received  a  communication,  allowed  the 
petitioners,  and  *'  the  Presbyterian  minister  or  preacher  whom  they  shall 
make  choice  of,  and  shall  have  settled  as  their  minister,  the  privilege  of 
ministerial  and  Christian  communion  with  this  Church,  they  always  adher- 
ing to  her  doctrine,  worship,  and  discipline,"  and  authorised  them  to  call 
any  minister  of  the  Church.  Afterwards  the  worship  in  the  chapel  was 
regolarly  conducted  by  Church  of  Scotland  ministers.  A  vacancy  having 
oceorred  in  1827,  a  dispute  arose,  and  was  referred  to  the  Presbytery,  who 
recommended  the  managers  to  pUce  the  chapel  formally  under  their  charge 
in  permanent  connection  with  the  Church  of  Scotland.  This  was  at  first 
dectined,  bat  next  year  the  managers  expressed  their  adherence,  and  passed 
a  resolution  that  no  one  should  be  assumed  or  continue  a  manager  unless 
be  dedared  his  adherence  to  the  principles  of  the  Church.    Their  minute 
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to  this  effect  was  commtmicated  to  the  Preebyteiy.  In  1843,  the  minister 
and  all  the  managers  joined  the  Free  Church.  Defrs.  denied  that  the  chapel 
had  ever  become  permanently  connected  with  the  Church  of  SooUandj  and 
that  the  proceedings  in  1827-28  were  void,  the  managers  and  Presbytery 
haying  no  power  to  alter  the  constitution  of  the  church,  or  place  it  under 
the  control  of  a  particular  denomination.  The  L.  O.  (Jerviswoode)  assoil- 
zied, holding  that  the  feudal  titles  showed  that  the  original  founders  had  not 
meant  the  chapel  to  become  attached  to  the  Established  Church,  but  only 
to  limit  it  in  its  use  ''  to  divine  worship,"  and  no  further.  The  pursuers 
reclaimed.  Held,  that  the  transaction  in  1827  had  placed  the  church 
permanently  in  connection  with  the  Church  of  Scotland,  and  that  in  this 
question  it  could  not  be  held  as  ultra  vires  of  the  managers,  none  of  the 
congregation  having  ever  objected. 

Per  Inglis,  L.-Pres. — Where  such  a  congregation  owes  no  duty,  or  is 
under  no  obligation  to  any  but  themselves,  they  have  undoubted  power  to 
contract,  as  was  then  done;  but  if  they  are  attached  to  any  larger  com* 
munion,  it  is  necessary  to  inquire  into  the  nature  of  such  connection,  and 
whether  there  is  any  power  to  dissolve  it.  Caimcrots  v.  Meek  determined 
the  principles  on  which  this  case  must  be  decided. 

Defrs.  held  bound  to  denude  in  favour  of  trustees  to  be  afterwards  fixed 
upon,  and  pursuers  found  entitled  to  expenses. 

Act.—Gardoih  Cook    Agmts—Bdl  &  M'Lean,  WA Alt^darJc,  Qifford, 

AgenU^DdlTncihoy  A  Cowan^  IV.S, 

TOBRINCB  V,  W£DDELL.^2?fC    12. 

Separation — Slander — Issue — Veritas — Mitigation  of  Damages. — Action 
of  damages  for  calumniously  saying  that  pursuer  had  offered  to  defr.  £50, 
if  he  would  not  put  in  an  offer  for  a  contract  for  cleaning  the  City  of  Edin- 
burgh, '*  intending  thereby  to  represent  pursuer  as  guilty  of  an  attempt  at 
bribery,  or  of  other  corrupt  and  improper  conduct  in  reference  to,  and  with 
a  view  to  prejudice  pursuer  in  the  competition  for  the  said  contract,"  etc. 

Verdict  for  pursuer.  Defr.  excepted  against  exclusion  of  evidence  pro- 
posed to  be  led  in  defr.'s  proof,  in  his  examination  of  pursuer,  to  show  that 
he  had  really  made  the  offer  which  defr.  was  said  to  have  attributed  to 
him.  Held,  that  the  issue  was  irregular  and  redundant — (1)  because  it 
introduced  in  the  words  *'  with  a  view,"  etc.,  a  mere  item  or  ground  or 
aggravation  of  damage;  (2)  because  it  used  equivocal  terms  in  the  innendo 
instead  of  the  ordinary  words  of  style  "  meaning  thereby,"  etc.,  and  so 
seemed  to  impute  to  defr.  a  preconceived  purpose,  whereas  pursuer  only 
needed  to  set  forth  that  the  meaning  and  effect  were  truly  slanderous;  that  it 
was,  notwithstanding,  a  proper  action  for  slander,  and  as  defr.  had  no  issue 
of  justification,  he  could  not  prove  the  truth  even  in  order  to  mitigate 
damages  (M'Neill  v.  Sorison,  10  D.  15). 

Per  Lord  Deas — If  it  were  alleged  that  something,  not  true,  but  not 
legally  slanderous,  had  been  said,  which  prevented  a  man  from  getting  an 
office  or  contract,  that  would  be  relevant;  but  if  it  were  averred  that  some- 
thing not  true,  but  not  slanderous,  had  been  said,  which,  however,  bad  not 
prevented  the  pursuer  from  getting  the  office,  that  would  not  be  relevant — 
e,g.,  if  a  man  represented  the  Town  Council  as  a  set  of  low  troublesome 
fdiows  with  whom  no  one  ought  to  have  any  dealings,  that  would  be 
felevwl  only  if  were  also  said  that  it  had  prevented  the  pursuer  from 
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gettiQg  an  office  or  contract  It  was  a  very  bad  thing  to  tell  liea,  but  there 
was  DO  groand  of  action  unless  damage  resulted  or  the  expressions  were 
slaoderoDs.  Here  it  was  not  averred  that  the  pursuer  had  failed  to  get  the 
eootracty  and  it  was  a  proper  action  for  slander.  Bill  of  exceptions  refused. 
Ad.^'Ikeaniu,  !Z%om9.— ^i4Z^.— ^1.  Moncriefff  Laiicaster, 

M'QiBBON  V.  Hate.— Dec.  16. 

Sill — Aceammodation — Notice  of  Dishonowr, — Susp.  of  a  charge  on  a 
bill  for  £1£)0  drawn  by  suspr.,  on  20th  March,  1867,  and  payable  four 
months  after  date.  It  was  granted  for  the  accommodation  of  the  acceptors. 
The  intended  holder,  Hair,  granted  a  letter  to  suspr.,  on  19th  March,  1867, 
undertaking  to  renew  the  bill  when  dae  to.  the  extent  of  one-half  and 
interest  for  four  months,  provided  £15  and  a  new  bill  for  £75,  endorsed 
by  M'Qibbon,  were  handed  to  him  eight  days  before  the  bill  fell  dae. 
Bospr.  pleaded  that,  notwithstanding  this  letter,  he  was  liberated  from 
liability  by  holder's  failure  to  give  him  notice  of  dishonour.  It  appeared 
in  proof,  that  on  the  last  day  of  grace,  22d  July,  one  of  the  acceptors, 
Martin,  had  an  interview  with  the  drawer,  at  which  an  arrangement  was 
made  tiliat  M'Qibbon  should  draw  a  new  bOl  for  £90,  and  tiiat  Martin 
should  try  to  get  Hair,  the  holder,  to  take  this  and  £60  in  cash  in  payment. 
Hair  agreed  to  do  this,  but  Martin  failed  to  pay  the  £60.  Held  that,  by 
the  interview  on  July  22d,  Martin  was  made  M'Qibbon*s  agent  to  negotiate 
with  Hair  for  a  new  arrangement;  hence  no  notice  was  necessary  to  the 
drawer,  who  was  fully  acquainted  with  the  &ct  that  the  bill  was  unpaid. 
It  was  a  very  special  case  to  which  the  ordinary  rules  as  to  the  notice  of 
diihonour  were  not  applicable.     Suspension  refhsed. 

^ct— ITofaow,  A$her.    Agents— Millar^  AUardice^  A  Bcbsofiy  W.8, Alt-^ 

SeoUy  Mair.    AgeiUr^D.  Mamtm,  8,8.C. 

EsDN. — ^Legsswood  V,  Mackenka. — Dec.  19. 
(Hearing  before  Seven  Judges.) 

Nuimnea  Removal  Ad,  1856 — General  Police  Act  1862 — Expenses — 
JuriadieUon — JtuUces. — Reduction  by  an  inhabitant  of  Oirvan  against  defr. 
as  inspector  of  poor,  and  prosecutor  appointed  by  the  Parochial  Board  under 
the  Nuisances  Removal  Soothmd  Act  1856,  of  (1)  a  decree  of  two  Justices 
of  the  Peace,  dated  31st  Oct,  1866,  whereby  pur.  was  decerned  to  remove 
a  certain  nuisance  from  his  premises,  and  found  liable  in  expenses  to  defr.; 
and  (2)  a  decree  of  the  Justices  of  the  Peace  in  the  S.  D.  Court  for  the 
expenses  so  awarded. 

PuBuer  nuuntained  that  the  Justices  had  no  power  under  the  Act  or 
otherwise  to  award  expenses,  and  further  pleaded  that  it  was  ultra  vires  of 
the  8.  D.  Court  to  entertain  a  claim  for  expenses  incurred  in  another  suit. 

!nie  L.  O.  (Kinloch)  assoilzied.  Pursuer  reclaimed,  and  a  rehearing  was 
ordered  before  seven  Judges  Held  unanimously  that  the  Justices  had 
power  to  award  expenses,  and  the  original  decree  was  good;  but  that  the 
&  D.  decree  was  incompetent  Held  that  the  amendments  of  the  Nni* 
laaoes  Removal  Act,  which  form  Part  7  of  the  Oeneral  Police  Act,  were 
ahsohite  and  universally  applicable,  and  did  not  depend  upon  adoption. 
That  being  so,  s.  447  gave  Justices  power  to  award  expenses.  That  ren- 
dered it  unnecessary  to  decide  the  important  question  as  to  the  inherent 
power  of  every  Judge  to  award  expenses  in  civil  proceedings.  There  was 
oeitniily  much  to  be  said  in  favour  of  defr.'s  view;  but  this  was  a  new 
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joriBdiction  created  by  statnte,  though  vested  in  a  pravionaly  easting 
Court.  Held  farther  that  it  was  incompetent  to  make  the  expenses  of  one 
process  the  subject-matter  of  another.  The  Justices,  under  the  N.  R  Act, 
had  power  to  execute  their  own  decree  by  poinding  and  arrestment;  but 
even  if  that  were  otherwise,  there  was  no  authority  for  holding  that  a  decree 
conform  with  executorials  could  be  obtained  in  a  S.  D.  Court.  In  enter- 
taining this  claim,  the  Justices  had  exceeded  their  jurisdiction,  and  were 
outwith  the  finality  clause  of  the  statute,  ffdd,  also  (dub.  L.  Deas),  that 
the  jurisdiction  of  the  Justices  under  the  N.  R  Act  is  civil  and  not  cri- 
minal 

Act—WaUon,  Brand.     Agent-'D,  F.  Bridgefofd,  S,S.a Alt^Oifford, 

Mcickintosh,    Agent — L,  M,  mcLGara,  W.S, 

Scott  v.  Muir  and  Annan. — Dec,  19. 

Oamng-^ld^l,  c.  UStmrnary  Procedure  Act — ^Reduction  of  a 
complunt  against  him  and  others,  under  1621,  a  14,  and  the  Sum- 
mary Procedure  Act  1864,  for  playing  cards  and  winning  thereby 
more  than  XI 00  Scots  within  twenty-four  hours,  and  proceedings  under  it, 
especially  a  judgment  of  the  Magistrates  of  Lanark,  declaring  £25,  depo- 
sited  as  caution  for  his  appearance  at  future  diets  of  Court  to  be  forfeited. 
Defies.,  P.F.  and  the  Town-Clerk,  pleaded  as  a  preliminary  plea  that  action 
in  respect  of  the  proceedings  complained  of  was  barred,  inasmuch  as  it  was 
not  commenced  within  two  months  after  the  cause  of  action  arose,  as 
required  by  s.  35  of  the  Summary  Procedure  Act;  the  L.  0.  (Jerviswoode) 
repelled  this  plea.     Defrs.  reclaimed. 

Heldf  that  there  was  no  jurisdiction  to  deal  with  the  reductive  condu- 
aions,  which  were  an  attempt  to  review  a  criminal  proceeding  in  the  Court 
of  Session.  It  might  be  that  everything  that  might  be  done  under  the 
Act  1621,  c.  14,  was  not  necessarily  criminal  in  its  nature,  but  the  pro- 
ceedings here  (including  warrant  to  search  for  and  apprehend,  etc.)  were 
clearly  so.  As  to  the  conclusion  for  recovery  of  the  £25,  that  fell  under 
8.  35  of  the  Summary  Procedure  Act,  which  did  not,  like  s.  30,  apply  to 
actions  of  damages  alone.     Action  dismissed. 

Aet.'^W,  N.  M'Laren, Alt—M'Lean.    AgenU—M'Lachlan  di  Bodger, 

W,8.,  and  Maconochie  ^  Hare^  W.S. 


SECOND  DIVISION. 
Smith  v,  KsKSL—Oa.  28. 
Executor — Cautioner. — ^In  an  action  against  an  executrix  dative  gua  next 
of  kin,  and  the  representative  of  her  cautioner,  it  was  pleaded,  inter  alia, 
by  the  latter  that  the  bond  subscribed  by  the  cautioner  was  inefiectual  to 
subject  him  in  liability.  .The  bond  was  engrossed  in  a  book  kept  in  the 
Commissary  Clerk's  office,  and  attested  by  the  Commissary  Clerk  in  the 
ordinary  form  observed  in  the  Commissary  Court  of  Midlothian,  The 
L.  0.  (Jerviswoode)  repelled  the  objection,  on  the  ground  that  the  so-called 
bond  truly  derived  its  validity  from  the  act  of  compearance  of  the  party 
before  the  Commissary,  by  which  he  subjected  himself  as  a  party  in  the 
confirmation  to  the  jurisdiction  of  the  court  to  the  e£fect  of  answering  iu 
that  court  for  the  sum  in  the  inventory.  The  Court  adhered.  [Autho- 
rities for  de&.— Wallace  v.  Wallace,  M.  17,086;  CridUon  v.  Syme, 
H  17,047|  Hailes  283;  Bell  on  Deeds,  y.  604;  Boyd  on  Commissaiy 
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Court,  124.     Pars,  antborities — Alexander's  Practice  of  Com.  Court, 
58,173;  1  Jur.  St.] 

Act — Oiffordy  Strachan,    Agents — Thomson,  Dickson,  S  Shaw,  W.8, Alt 

—Fraser,  Gebbie.    Agents — Macgregor  S  Barclay,  S.S.  C. 

FsRBiSB  V.  Babrowman's  Trustees  and  Others. — Ifov.  17. 

Title  to  Sue — Beductum — Heir, — BeducUon  of  the  settlement  of  Mrs  B., 
on  the  ground  of  incapacity,  at  the  instance  of  John  Ferrier,  assignee  of 
his  father,  James  Ferrier,  Mrs  B.'s  heir-at-law.  Defr.  pleaded  that  pursuer 
had  no  title  to  sue,  James  Ferrier  not  having  been  served  heir  to  testator, 
and  the  disposition  by  him  to  his  son  flowing  therefor  a  nan  habente  potes- 
tatem;  and  that  all  his  interest  was  excluded  by  the  titles,  in  virtue  of 
which  Mrs  B.  possessed  her  heritable  property. 

The  L  O.  (Barcaple)  sustained  these  pleas,  and  dismissed.  On  reclaiming 
note  defrs.  stated  that  since  the  L.  O.'s  interlocutor,  James  Ferrier  had 
died;  and  they  contended  that  this  put  an  end  to  the  proceedings.  Pursuer 
stated  that  he  had  since  been  himself  served  heir-in-general  to  testator,  and 
moved  to  be  aisted  in  that  character.  The  Court,  in  respect  it  was  admitted 
that  pursuer's  author  was  dead,  found  that  the  pursuer's  title  to  maintain 
this  action  could  not  now  be  supported,  found  it  unnecessary  to  determine 
the  other  pleas;  and  recalled,  reserving  to  either  of  the  parties  to  maintain 
in  any  other  action  the  plea  determined  in  the  said  interlocutor;  dismissed 
the  action,  etc. 

Maxwell  v,  Copland. — Nov.  20. 

Lctndlord  and  Tenant — Bight  of  tenant  to  angle  for  trotd  in  water  within 
tkefann. — Maxwell  petitioned  the  Sheriff,  craving  that  respt,  his  tenant 
under  an  agricultural  lease  for  fifteen  years,  be  interdicted  from  fishing  for 
trout  in  a  pond  situated  on  the  farm,  into  which  there  flowed  three  small 
streamsL  The  question  was  whether  an  agricultural  tenant  is  entitled  to 
fish  for  trout  in  a  pond  on  the  farm,  there  being  no  stipulation  on  the 
subject  in  the  lease.  The  L.  0.  (Barcaple)  held  there  was  no  express  or 
implied  exclusion  of  any  right,  which  respt.  would  otherwise  have  had  at 
common  law,  as  tenant  under  the  lease,  to  fish  for  trout  with  the  rod  in  the 
pond  referred  to;  further,  that  respt  had,  as  tenant,  a  right  at  common 
law  to  fish  for  trout  with  the  rod  in  the  pond  from  the  lands  leased  to  him. 
He  thought  that  as  to  any  use  of  the  subjects  as  distinguished  from  misuse, 
where  the  lease  is  silent,  the  question  is  one  of  presumed  intention.  That 
must  be  dealt  with  as  resting  on  the  general  understanding  and  practice  of 
the  country,  and  where  there  was  no  reservation,  it  was  consistent  with  the 
general  understanding  and  practice  that  the  right  of  angling  for  trout  was 
communicated  to  the  tenant  like  the  ordinary  uses  of  the  subjects.  The 
Court  altered,  holding  that  the  tenant  had  no  right  to  fish  for  trout  with 
the  rod  in  the  pond  in  question.  The  Lord  J.  C.  and  Lord  Neaves  rested 
their  judgments  mainly  on  the  ground  that  any  right  not  expressly  con- 
veyed to  the  tenant  by  the  landlord  in  the  lease  must  be  held  reserved,  and 
that  there  was  no  such  general  understanding  and  practice  as  that  relied  on 
by  the  L.  O.  Lord  Cowan  declined  to  decide  the  general  question;  but  on 
the  spedalties  of  the  case,  arrived  at  the  same  result.  The  pond  had  been 
made  by  the  landlord  himself,  he  had  stocked  it  with  fish,  had  staked  it  to 
prevent  netting,  and  had  put  on  a  grating  at  the  lower  end  to  prevent  the 
fish  escaping.     Interdict  granted. 

AcL — Clctrk,  Lancaster,  Agents^-Mackenxie  S  Kertnach^  W.S.^-^MU'^ 
Y<mng,  Scott,  Brand.    Agent— D,  F.  Bridgeford,  S.8.a 
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P.  W.  &  J.  Lbitch  v.  Wilson.— i^ov.  20. 

Charter-Parly — Freight — Payment  on  day  certain  when  vessel  lost — 
Repetition, — Action  for  freight  under  a  charter-party  by  which  the  charterer 
undertook  to  load  the  pursuers'  ship,  Barbata,  with  a  full  and  complete 
general  cargo,  to  carry  the  same  to  Demerara,  and  deliver  it  to  defr.  or  his 
assigns,  ^'fre^ht  for  the  same  being  paid  at  and  after  the  rate  of  a  lump 
sum  of  £550  for  the  full  and  entire  reach  of  vessel's  hold  and  carrying 
capacity.  .  .  .  Any  excess  of  freight  over  X550  to  be  equally  divided 
betweai  charterer  and  owner.  .  .  .  The  freight  to  be  paid  tJiu8:-^In 
cash  one  month  after  vessel's  sailing  from  Glasgow. *'  There  was  an 
express  stipulation  reserving  the  owner's  lien  for  freight^  dead  fireight, 
demurrage,  eta,  and  it  was  provided,  "  BiUs  of  lading  to  be  signed  by  the 
master  as  presented  to  him,  and  at  any  rate  of  freight,  without  prejudice  to 
this  charter-party."  Brokerage,  if  not  previously  paid,  to  ''  be  deducted 
from  the  freight  on  arrival"  The  Barbata,  having  taken  on  board  at 
Oreenock  a  general  cargo,  partly  shipped  by  the  charterer  and  partly  by 
snb-freighters  under  bills  of  lading  which  stipulated  for  payment  of  fireight 
one  month  after  sailing,  "  ship  lost  or  not  lost»"  sailed  on  19th  Sept,  1866; 
but,  having  met  with  baffling  winds,  ran  ashore  on  Ailsa  Craig  on  22d 
Sept,  ship  and  cargo  being  totally  lost  In  this  action  for  frei^t,  defr. 
pleaded  that  the  pursuers  had  become  unable  to  perform  their  part  of  the 
contract  before  the  freight  became  payable.  It  was  contended  that,  if  the 
freight  had  been  actually  paid,  and  the  ship  lost  before  it  was  earned,  it 
would  have  been  subject  to  repetition  by  the  owner  in  the  absence  of 
special  stipulation  excluding  such  repetition.  The  L.  0.  (Kinloch)  found 
that  the  freight  was  absolutely  payable  at  the  fixed  term  stipulated,  irre- 
spective of  the  vessel  arriving  at  her  port  of  discharge,  or  of  her  being  lost 
Defrs.  reclaimed. 

Lord  Justice  Clerk — A  month  was  too  short  a  period  for  a  voyage  to 
Demerara,  and  consequently  the  stipulation  meant  that  the  sum  stipulated 
as  freight  should  be  paid  irrespective  of  the  arrival  of  the  vessel  The 
stipulation,  so  far  as  the  actual  earning  of  freight  for  the  voyage  was 
concerned,  was  just  the  same  as  if  it  had  been  stipulated  to  be  paid  on  the 
vessel  sailing  from  Glasgow,  or  two  days  after  sailing.  Yiewing  the 
question  on  the  charter-party  alone,  there  was  an  absolute  obligation, 
prestable  on  a  day  certain,  to  pay  a  fixed  sum,  and  a  share  of  an  additional 
sum  to  be  ascertained,  against  which  only  this  could  be  urged,  that,  as 
freight  is  properly  due  only  when  earned,  there  had  been  a  failure  in  giving 
the  consideration.  The  case  must  be  treated  as  if  the  freight  had  been 
paid  and  were  sought  back  by  an  action  of  repetition.  Payments  of  what 
is  called  freight  were  frequently  made  in  advance,  without  the  parties 
intending  repetition.  The  agreement  must  be  looked  to,  to  see  if  this 
was  intended  or  not  He  thought  that  the  vessel's  arrival  was  not  an 
element  in  the  charterer's  liability.  Saunders  v.  Drew,  3  R  and  Ad.  445* 
Kendall  v.  De  Silvale,  4  M.  and  S.  38,  were  in  favour  of  this  construction! 
Although  there  was  some  difficulty  in  going  beyond  the  charter-party 
for  means  of  construing  it,  the  actings  of  parties  were  also  in  favour 
of  this  view.  The  sub-freights  were  undoubtedly  payable  without  repetition. 
The  charterer  had  also  insured  freight  as  part  of  the  value  of  the  goods  he 
had  put  on  board.  Though  the  American  and  French  law  required  a 
special  stipulation  to  exclude  repetition  of  fireight  paid  in  advance,  that 
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role  had  not  been  received  in  this  country.  The  other  Judges  concurring, 
the  Court  adhered 

A€t.—SoL-Gen.  MiUar,  N.  C.  Campbell    Agent-^ohn  FaUm-y  W.  /8f.— - 
Alt—Giffcrd,  Guthrie.    Agent—D.  J.  Macbrairy  S.8,C. 

Ekdv. — ^M'Callum,  &c.  v.  Patbick. — Nov.  21. 
Sea  Bhore^29  Geo,  ///.,  c.  23, — ^Reduction  of  decrees  of  the  Sheriff  of 
Argyle,  in  a  petition  by  Patrick  for  ejectment  against  Janet  M'Calium,  etc., 
who  had  ere<ied  a  hut  or  tent  on  his  lands  near  high-water  mark.    Defence 

(1)  that  the  hut  was  within  high-water  mark,  and  not  on  petr.'s  lands;  and 

(2)  that  being  so,  respts.  were  entitled  to  build  and  occupy  it  for  fishing,  in 
virtue  of  29  Geo.  Ill,  cap.  23.  The  S.S.  (Qraham)  decerned  The 
Sheriff  (Cleghom),  after  remit  to  an  architect,  adhered,  on  the  ground  that 
the  hut  was  above  high-water  mark  and  on  the  petr.'s  land.  The  L.  O. 
(Kmloch)  repelled  the  reasons  of  reduction.  The  Court  held  that  the 
public  have  no  right,  in  the  prosecution  of  their  fishing  rights  in  the  sea, 
to  erect  buildings  on  the  ^ore,  and  occupy  them  for  residence.  The 
statute  did  not  contemplate  that  use  of  the  shore.  But  as  there  was  no 
proof  of  intention  to  continue  the  use,  the  interdict  against  the  future  use 
of  the  hut  was  not  justified. 

SiKOLAiB  V,  Macbsath. — Dec,  2. 

Interest — Lease — Obligation — Draft — Rei  Interventiu, — Action  brought 
against  a  tenant  for  payment  of  interest  on  sums  expended  by  pur.  (land- 
lord) in  draining  and  fencing,  and  borrowed  by  pur.  from  an  improvement 
company.  By  lease  defr.  bound  himself  to  pay  "  interest"  on  improvement 
expenditure  *<  at  the  rate  exacted  by  the  improvement  company.*'  He  had 
also  signed  a  draft  minute  endorsed  upon  the  principal  lease,  undertaking 
expressly  in  express  terms  to  pay  interest  at  the  rate  demanded  in  this 
action.  This  was  admitted  to  be  merely  a  draft,  but  it  was  said  that  it 
had  been  signed  by  pur.  in  token  of  his  approval  of  it,  and  had  been  vali- 
dated rei  interventu.  Defence  that  the  sum  demanded  was  not  truly 
interest,  but  an  annuity  by  which  the  principal  sum  was  paid  off  The 
draft  minute  had  been  signed  in  error  as  to  its  effect,  and  it  could  not  be 
validated  rei  interventu, 

Eddy  aff.  judgment  of  L.  0.  (Barcaple)  that  the  draft  minute,  being  a 
mere  draft,  was  not  of  the  class  of  documents  which  could  be  validated  m 
v^ierceniu;  and  that  there  had  been  no  ret  interventtts.  Upon  the  lease 
there  was  no  obligation  except  to  pay  interest  in  the  ordinary  sense  of  that 
term.  A  proof  of  usage  would  be  proof  to  control  the  meaning  of  language 
which  was  unambiguous  and  well  understood,  and  was  inadndssible. 

Allan's  Tbs.  v.  Dixon's  TBs,—Dee.  9. 
Feu — Conditions  as  to  Building^  etc, — Susp.  and  int'^by  the  feuars  who  had 
obtained  a  disposition  of  feuing-ground  in  Qlasgow  &om  respts*.  author, 
praying  to  have  respts.  interdicted  from  feuing,  selling,  or  disposing  of  the 
remainder  of  the  feuing-ground,  without  taking  the  whole  feuars  or  pur- 
chasers bound  in  the  same  conditions  with  reference  to  buildings,  etc.,  aa 
had  been  imposed  on  susprs*.  author.  The  disposition  to  susprs'.  author, 
after  clauses  as  to  buildings,  sewers,  and  streets,  provided  that  the  disponer 
Bhoold  be  bound  ''  to  take  the  whole  feuars  or  purchasers  of  the  remaining 


40  NOTBS  or  GASBS 

portions  of  Crossliill  lands  bound  in  similar  terms,  and  to  insert  in  their 
feu  rights,  dispositions,  or  other  conveyances,  the  like  clauses  with 
reference  to  the  erection  of  bmldings  and  formation  of  keeping  up  of  the 
same,  and  of  the  streets  and  sewers  therein  as  are  hereinbefore  inserted." 
Interdict  made  perpetual,  subject  to  the  qualification  that  it  should  not 
bar  respt  from  bringing  a  declarator  in  any  special  case  to  have  it  found  that 
in  such  case  the  condition  should  be  relaxed  as  being  nimious  and 
unnecessary  to  protect  any  legitimate  interest  Hdd^  that  the  conditions 
were  not  merely  for  the  benefit  of  the  superior,  but  of  the  body  of  feuara; 
that,  therefore,  the  superior,  having  undertaken  to  insert  it  in  every 
feu-charter  or  disposition,  could  not  dispense  with  it  at  his  own  hand,  and 
that,  although  cases  might  arise  when  the  enforcement  of  the  condition  by 
a  particular  feuar  would  be  nimious  and  emulous,  yet  it  was  for  the  superior 
to  establish  that  by  a  declarator  in  the  particular  case. 

Ad. — Decantu,  Maclean.    Ageni-^ohn  GaUeUy^  8.3.C. Alt — Toungf  A. 

Moncrieff.    Agents — MdviUe  dt  Linduay,  W.8. 

Smbaton  v.  Police  Cohmbs.  of  St  Andbbwb. — Dec.  10. 

Corporation — Police  Board — Besolution — Contract — Zoew  FoeniieniuB — 
Minutes  of  Board, — ^Action  which  had  for  its  object  to  enforce  agreement 
to  deviate  a  main  drain,  so  as  to  keep  clear  of  pursuer's  lands,  andto  settle 
other  questions.  The  agreement  was  constituted  by  (1)  memorandum  or 
heads  of  agreement  signeid  by  pursuer's  agent,  and  (2)  resolution  of  defra, 
of  the  same  date,  approving  of  and  adopting  it  as  the  basis  of  settlement. 

The  L.  0.  (Jerriswoode)  held  that  there  was  a  concluded  agreements 
The  Court  reversed  and  assoilzied. 

Lord  Cowan  held  that  the  memorandum  approved  of  by  the  meeting 
was  not  a  document  which  adoption  could  maice  into  a  concluded  agree- 
ment It  contained  merely  certain  proposals  as  a  "  basii  for  settiement/' 
and  as  such  only  was  it  approved  of.  There  was  locus  pcenUentice,  and 
no  sufiicient  rei  inierventtu  was  proved. 

Lord  Neaves — ^It  is  necessary,  for  the  interests  of  the  public  who  are 
absent,  that  their  representatives  in  such  a  board  as  this  should  do  nothing 
without  due  notice,  and  should  not  be  bound  by  resolutions  not  deliber- 
ately arrived  at  after  the  fullest  opportunity  for  consideration  and 
objection  of  all  concerned.  Public  bodies,  town  councils,  and  the  like, 
are  notoriously  prone  to  what  are  called  ''jobs."  In  such  bodies  pri- 
vate interest  and  prudence  are  wanting.  A  corporation  has  been  said  to 
have  no  conscience:  it  cannot  blush,  and  is  not  likely  to  be  deteired  from 
a  course  of  conduct  by  feelings  of  shame.  It  consists  of  an  aggregate  of 
wills,  and  in  some  respects  resembles  those  vermicular  bodies  which,  accord- 
ing to  physiologists,  are  a  series  of  individuals  linked  together  vrith  a  sepa- 
rate individuality  and  a  separato  will  in  every  ring,  and  in  which  there  is 
a  voting  among  the  rings  as  to  whether  they  shail  go  forward  by  the  head 
or  backward  by  the  tail,  the  majority  of  rings,  of  course,  determining  the 
direction  of  progress.  A  corporation  that  meets  to  deliberate  is  in  the 
same  legal  position  as  a  man  who  retires  into  his  study  to  deliberate  with 
himself.  The  public  know  better  what  the  corporation  is  deliberating 
about,  for  speeches  are  made  and  votes  taken,  and  now  the  reporters  are 
present.  But  these  votes  and  resolutions  do  not  bind  them  any  more  than 
the  resolution  of  the  individual  man  in  Ms  private  room,  nor  does  the 
recording  of  a  vote  in  their  minutes  bind  them  any  more  than  a  private 
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mtmoimndam  by  an  individnal  entered  in  his  note-book.  A  minute  of  a 
public  body  is*  not  a  contract;  it  is  only  a  record  of  a  fact 
Some  pubUc  bodies  were  in  the  habit  of  reviewing  their  reso- 
lutions by  motion  for  disapproving  of  the  minutes.  Custom  might 
be  in  favour  of  such  a  practice;  but  it  is  contrary  to  sound  prin- 
ciple, seeing  that  the  minutes  ought  to  be  a  simple  racord  of  business 
done,  and  that,  except  as  a  record  of  fact,  they  have  no  validity.  Applying 
these  general  doctrines  to  the  present  c<ise,  he  agreed  with  Lord  Cowan. 
The  document  was  a  mere  proposal.  Defrs.  approved  of  the  proposal  as 
the  **  basis  of  an  agreement "  by  the  narrowest  possible  majority,  and  at 
their  next  meeting  resolved  to  depart  from  their  previous  resolution,  which 
was,  or  ought  to  have  been,  a  private  resolution.  They  were  entitled  to 
depart  from  that  resolution;  it  did  not  form  an  incohate  contract  which 
rd  interpeniua  could  validate;  and  further,  there  was  no  rei  intervenim. 
Parties  contracting  with  public  bodies  ought  to  trust  to  nothing  short  of 
written  agreements  deliberately  and  finally  resolved  upon  after  due  notice 
to  all  concemed. 
Lord  Mure  concurred. 

PbTITIOK — ^MlLNB,— Z?«c  18. 

Beriiable  find  Moveable — Seat  in  Church, — Seats  in  the  parish  church  of 
MoDtioae,  which  was  rebuilt  in  1791,  one-fourth  at  the  expense  of  the 
landward  heritors,  and  three-fourths  by  the  owners  of  sittings  in  the  old 
church;  the  seats  being  apportioned  as  they  had  been  formerly;  and  those 
in  question  being  in  the  portion  of  the  building  not  belonging  to  heritors, 
and  having  long  been  treated  as  moveable,  and  included  in  the  inventories 
of  the  personal  estate  of  deceased  owners;  the  only  title  of  transmission 
being  receipts  for  the  price,  Heldf  in  accordance  with  the  general  rule,  to 
be  heritable  ( Watson  v.  Watson,  M.  5431;  Telfer  v.  FuUon,  Hume  192). 

AcL — Bimxe.     Agenis — Henry  dt  ShiresSy  8Ji,C, Alt, — Mair,    Agent — 

W,  Officer,  aJ3,a 

Lakg  tf.  Lako. — Dee,  18. 

Conjugal  Sights  Act  1861 — Custody  of  Children, — Sep.  and  aL,  in 
which  decree  of  separation  was  some  time  since  pronounced,  and 
the  amount  of  aliment  fixed,  and  which  only  remained  in  Court 
with  a  view  to  the  aliment  being  modified  in  the  event  of  any  change 
in  the  husband's  circumstances.  The  question  was  whether  it  was  now 
competent  for  the  L.  O.  to  regulate  the  custody  of  the  children  under  s.  9 
of  the  Conjugal  Bights  Act.  The  L.O.  (Jerviswoode)  held  the  motion 
competent,  and  assigned  the  custody  of  the  children  to  the  wife.  The 
Court  (Lord  Benholme  diss.)  altered,  and  held  that  the  motion  in  question 
coold  only  be  made  while  there  was  no  decree  exhausting  the  merits.  A 
decree  of  that  description  was  a  final  decree  in  the  sense  of  the  Act,  and 
alter  such  a  decree  the  Act  did  not  contemplate  that  such  a  motion  could 
be  made.     It  was  open  to  make  a  separate  application  to  the  Court 

Act, — Clarhy  Lee,    Agents— Mackenxie  dt  Kermackj  W,S, Alt-^Pattison, 

CrichUm.    Agents-^.  &  J,  Young,  S,S.C. 

BUTLKB-JOHKSTONE  V,  JoHNSTOKB  AND  OlHBBS. — Dec  19. 

Entail — Devolution. — Declarator  by  heiress  of  entail  in  possession  of 
Oureheady  that  she  was  entitled  to  hold  these  estates  in  fee-simple^  and  free 
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from  the  fetters  of  the  entail  thereof,  and  from  the  obligation  in  a  danse  of 
devolution.  A  deed  dated  in  1 796  conveyed  the  estate  in  favour  of  a  sexiea 
of  heirs,  without  any  fettering  clauses.  A 'second  in  1799  bore  to  be  a 
supplementary  deed  of  detail,  and  contained  no  conveyance  of  the  estate, 
but  referred  to  the  previous  deed,  ratified  all  its  provisions,  and  declared 
that  the  lands  conveyed  by  it  should  be  held  under  the  fetters  of  a  strict 
entail  as  set  forth  in  it  (the  second  deed).  In  the  third  deed  in  1800  the 
heirs  of  entail  then  in  possession  conveyed  the  same  estates  in  favour  of  the 
series  of  heirs  mentioned  in  the  first  deed,  and  under  the  fetters  of  a  strict 
entaiL  The  first  and  third  deeds  contained  a  clause  of  devolution,  providing 
that  every  heir  of  entail  who  came  to  tie  the  heir  or  apparent  heir  or 
representative  of  Sir  Alexander  Munro,  should  be  obliged  to  divest  himself 
of  the  estates,  and  to  convey  the  same  to  the  person  next  entitled  thereto, 
by  the  destination  in  the  entails.  Pnrsu^  pleaded  that  as  the  deed  of  1 796 
contained  a  conveyance,  but  no  fettering  clauses,  it  was  not  an  entail,  and 
could  not  have  that  character  conferred  upon  it  by  the  supplementary  deed 
of  1799.  The  deed  of  1800  contained  no  efiectual  prohibitory  clauses,  the 
word  not  in  the  clause  prohibiting  alteration  of  the  order  of  succession, 
being  interpolated.  Further,  the  clause  of  devolution  was  not  binding  upon 
her — she  not  possessiog  the  character  pointed  at,  and  the  clause  being  only 
part  of  a  destination  not  protected  by  effectual  fettering  clauses. 

Defr.  pleaded  that  the  deeds  of  1796  and  1799  together  constituted  a 
valid  entail  that  the  deed  of  1800  was  valid;  and  that  the  clause  of 
devolution  was  binding. 

The  L.  O.  (Jerviswoode)  sustained  defrs'.  pleas  that  the  deed  of  1800 
was  a  good  entaiL  Pursuer  reclaimed.  The  Court  altered,  and  decerned 
in  terms  of  the  conclusions  of  the  action.  They  unanimously  held  that 
the  deed  of  1800  was  vitiated,  and  that  the  deeds  of  1796  and  1799  could 
not  be  read  together  so  as  to  constitute  one  entail.  Lord  Cowan  and  Lord 
Neaves,  moreover,  held  that  the  clause  of  devolution  was  not  binding  on 
pursuer;  Lord  J.  C.  diss,  on  this  last  point. 

AcL—SoL'Gtn,   Young,  Duncan.     AgetU— James  Stewart.  W,8, Alt — 

Millar,  Blair.    Agents — Hunter,  Blair,  i  Cowan,  W.S. 


OUTEE  HOUSE. 

(Before  Lord  Babcafle.) 

Bells  v.  Baillul 

Parent  and  Child — Aliment — Hiu^nd  and  Wi/e^^AUmeniary  Debt  of 

Wife. — Count  and  reckoning  against  defr.  as  executrix  of  her  husband  at 

the  instance  of  a  married  daughter.     Defences  (1)  that  defr.  had  expended 

more  than  the  daughter's  share  on  her  maintenance  and  education  between 

the  father's  death  and  her  marriage  in  18  GO;  and  (2)  that  she  had  advanced 

certain  sums  to  her  in  1864  for  alimentary  purposes  when  separated  from 

her  husband,  who  was  then  in  London.     It  appeared. that  the  mother,  who 

had  been  infeft  in  a  liferent  of  the  heritage  belonging  to  the  deceased,  had, 

under  a  minute  entered  into  and  signed  by  those  of  the  family  who  were  of 

age  in  1850,  and  afterwards  acted  on,  carried  on  her  husband's  business 

for  behoof  of  the  family,  including  the  female  pursuer,  who  had  been 
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alimented  and   educated  from   the    profits,  and  who  never  got    wages 

for  any  services  which  she  rendered  in  the  shop  or  hoase.     The  L.  O., 

after  proof  decerned  against  defr.  for  the  sum  admittedly  due  as  the  female 

pursuer's  share  of  the  executry  at  her  father's  death,  finding  that  it  must 

be  held  that  all  disbursements  on  the  maintenance  and  education  of  the 

female  pursuer  down  to  the  time  of  her  marriage,  were  made  out  of  the 

income  derived  from  the  property  and  funds  belonging  to  the  entire  family, 

which  were  under  her  management,  and  the  profits  of  the  business,  without 

any  claim  for  repayment;  and  that,  on  the  other  hand,  the  female  pursuer 

having  been  so  maintained  and  educated,  that  she  has  no  claim  for  interest 

on  her  share  of  her  father's  succession  prior  to  her  marriage;  that  it 

was  not  proved  that  the  male  pursuer  deserted  his  wife   or  agreed  to 

aeparate  from  her,  or  that  defr.  had  reasonable  and  sufficient  cause  to 

believe  that  he  had  done  so;  that  in  these  circumstances  defr.  is  not  entitled 

to  deduct  or  set  off  any  portion  of  the  sums  advanced  to  the  female  pursuer 

after  her  marriage  in  accounting  for  said  share  of  her  father's  moveable 

succession    now    belonging    to   her   husband.      His    Lordship    allowed 

interest  at  5  per  cent,   from  the  date  of  the  marriage,  and  expenses, 

reserving  pursuer's  right  to  a  further  share  when  a  question  as  to  collation 

shall  have  been  settled. 

Note. — ^The  defr.  is  clearly  bound  to  pay  her  daughter's  share  with  inter- 
est £rom  the  date  of  the  marriage.  The  question  is,  whether  she  is  entitled 
to  set  off  against  that  claim  the  advances  made  to  her  in  1864  and  1865. 
That  depends  on  whether  the  husband  is  liable  for  them  as  proper  and 
necessaiy  alimentaiy  advances  to  his  wife  and  child.  Holding  it  not  to 
be  proved  that  the  female  pursuer  was  induced  by  the  defr.  to  leave  her 
ho^Huid,  the  onru  still  lies  upon  the  defr.  of  showing  that  these  advances 
were  made  in  such  circumstances  as  to  create  a  legal  claim  for  repayment 
against  the  husband.  The  fact  that  the  defr.  had  funds  belonging  to  the 
husband  in  her  possession  could  not  entitle  her  to  apply  them  to  making  or 
repaying  these  advances  if  she  would  not  have  had  a  good  claim  for  repay- 
ment against  him  if  no  such  fund  had  existed.  No  grounds  have  been 
established  for  such  a  claim.  The  defr.  may  possibly  have  been  led  by  her 
daughter  to  believe  that  her  husband  had  deserted  her,  or  caused  her  to 
leave  him,  but  clearly  that  is  not  proved  to  have  been  the  true  state  of 
matters.  The  defr.  waa  not  entitled  to  assume,  on  the  mere  statement  of 
her  daughter,  that  she  was  justified  in  living  separate  from  her  husband. 
However  natural  it  was,  in  the  circumstances,  that  she  should  assist  her, 
she  could  have  no  claim  against  the  husband  except  by  proving  that  his 
wife's  absence  from  him  was  necessary  and  justifiable.  .  .  .  The  female 
pnisner  having  been  supported  by  her  mother  until  her  marriage,  there  is 
clearly  no  daim  for  interest  on  her  share.  On  the  other  han(^  she  must 
be  hdd  to  have  been  supported,  under  the  arrangement  by  which  the 
mother  made  up  a  title  as  executrix  and  administered  the  family  property,  out 
of  the  income  derived  from  the  property  and  the  business,  without  any  claim 
being  kept  np  against  her.  Her  services  must  latterly  have  been  of  value 
to  her  mother.  [Note  for  reference:  Fraser  on  Parent  and  Child,  pp.  99, 
100;  Lady  Kin/aunt  v.  L.  Kinfaum,  M.  5882;  Ersk.  L,  6,  19,  26.] 
^(^. — Guthrie,    Agent^Geo,  Andrew,  S,S,C» AlL-'Mair,    Agent^Jamu 
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TEIND    COURT. 
PiK.— FoGO.— iTov.  23. 

Gld>e  Landi  Act  1868. — Fetr.  obtained  leave  to  Uxl  A  conterminooB 
proprietor,  exercised  his  right  of  pre-emption  nnder  s.  17;  but  changed  hia 
mind  before  the  remit  to  get  the  lands  valued,  and  asked  leave  to  with- 
draw his  minute.  Argued  for  the  minister,  that,  on  the  analogy  of 
Lands  Clauses  Act,  the  lodging  of  the  minute  was  an  acceptance  of  the 
offer  made  by  the  interlocutor  authorising  feaing.  Replied  that,  if  so^  the 
conterminous  propiietor  first  applying  would  be  absolutely  entitled  to  the 
land — a  view  negatived  in  the  Rattray  case.  Minute  allowed  to  be  withdrawn. 

Act, — ^X«e».— — -4ft. — Lawrie, 


tHjt  Stotttsg  ^ata  ^agajine  anlr  Sheriff  ^anxt  ^Itporter. 

SHERIFF    COURT,    LANARKSHIRE,    GLASGOW.— Sheriflb  Bkll 

and  DiCKflOK. 
Z.  V.  Y. 

Friendly  Society — Office-Bearer — Interdict, — Petn.  for  interdict,  in  which 
the  circumstances  appear  from  the  note  appended  by  the  8.  S.  to  his  inter- 
locutor granting  interim  interdict,  as  craved.     The  note  was  as  follows  : — 

'  Note, — The  present  case  involves  questions  as  to  the  respective  rights 
and  powers  of  certain  ofScers  of  a  society  constituted  in  terms  of  the 
Friendly  Societies  Act  The  pursuers  are  the  whole  members  of  the 
Board  of  Management  of  the  City  of  Glasgow  Friendly  Society,  except 
the  president  and  managing  treasurer,  the  latter  being  the  defender,  and 
the  former,  it  is  said,  disapproving  of  the  proceedings.  They  seek  to 
have  defr.  interdicted  from  entering  that  part  of  their  premises  which 
is  devoted  to  the  business  of  the  society,  and  from  interfering  with  and 
molesting  them  or  their  officers  in  the  discharge  of  their  respective 
duties.  Their  application  is  based  on  the  minutes  of  meeting  of  the 
Board  of  Management,  dated  Oct  15,  at  which  it  was  resolved  that 
defr.,  who  then  held  office  as  treasurer,  should  be  suspended  until 
the  next  general  meeting  of  the  society,  or  such  farther  time  as  the 
Board  should  thereafter  decide.  In  the  minute  book  of  the  society  a  minute 
of  the  meeting  referred  to  is  regularly  entered  and  is  signed  by  all  the 
pursuers.  It  bears  that  the  president  had  excused  himself  from  attending 
the  meeting  on  account  of  indisposition. 

'  Notwithstanding  this  resolution,  defr.  insists  on  continuing  to  discharge 
the  duties  of  treasurer,  and  opposes  the  petition  on  several  grounds. 

'  1st.  He  objects  to  pursuers'  title,  pleading  that  it  is  competent  only  to 
the  Trustees,  not  to  the  Board  of  Management,  to  institute  proceedings  in 
matters  of  this  nature,  since  they  relate  to  the  funds  of  the  society,  of  which 
the  Trustees  are  by  Rule  VII.  the  guardians.  The  S.  S.  is  satisfied  that  this 
plea  is  bad.  The  duties  of  the  Trustees  are  defined  in  the  rule  referred  to 
in  such  a  way  as  to  exclude  them  from  interfering  in  a  matter  of  this  kind, 
which  properly  feJls  within  the  powers  of  the  Board  of  Management, 
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eatrosted  as  it  is  with  the  general  management  of  '*  all  the  hTisiness"  and 
"affiiire  of  the  Society,"— Rules  II  and  III. 

*2d.  Defr.  contends  that  he  cannot  be  suspended  or  dismissed  by  the 
Board  of  Management^  but  only  by  the  society  in  a  general  meeting.  The 
S.S.  cannot  adopt  this  view,  seeing  that  dcfr.  was  appointed  by  the  Board 
of  Management,  with  confirmation  of  the  society,  and  looking  to  the  powers 
of  the  Board  as  abo^e  stated,  it  must,  he  thinks,  be  within  ^e  functions  of 
the  administrative  Board  of  such  a  society  to  suspend  those  of  its  officers 
of  whose  conduct  it  disapproves.  Still  more  must  this  be  so  when  the 
original  appointment  to  the  office  has  flowed  from  the  Board  itself  In 
suspending  defr.  subject  to  final  decision  by  the  society  on  the  case,  the 
Board  have  proceeded  on  the  precedent  and  analogy  of  his  appointment  and 
are  within  unumquodque  eodem  modo  solvitur  quo  colligaiur, 

*  3d.  Defr.  contended  that  the  Board  of  Management  (which  by  Bnle  II. 
must  consist  of  five  members,  with  the  president,  treasurer,  and  secretary) 
is  not  lawfully  constituted,  owing  to  the  secretary  (Wilson)  not  having  been 
duly  i^pointed.  He  stated  that  the  appointment  of  that  officer  was  made 
under  the  condition  that  he  should  not  discharge  the  duties  of  the  office. 
But  he  was  unable  to  show  the  record  of  any  resolution  either  of  the  society 
or  its  Board  of  Management  to  that  effect.  The  only  writing  that  the  S.  S. 
has  found  bearing  on  the  point  is  in  the  minute  of  2d  April,  1868,  at  which 
it  was  resolved  '*  that  the  question  relating  to  the  secretary,"  viz.,  whether 
"  he  should  now  go  inside  and  take  his  place  in  the  office,  and  perform  all 
the  duties  belonging  to  his  office,"  "  be  left  over  till  the  first  general  meeting 
of  the  members,  to  be  then  settled,  and  that  a  competent  clerk  be  appointed 
in  the  meantime." 

'  The  question  accordingly  was  brought  before  the  general  meeting  on  2d 
Sept,  1868;  but  before  it  was  disposed  of  the  Chairman  dissolved  the 
meeting.  Afterwards  another  meeting  was  held,  at  which  a  member  of  the 
late  Board  of  Management  presided,  and  at  which  a  resolution  was  carried 
that  Wilson  be  reappointed  secretary;  also  that  he  take  his  position 
immediately  in  the  office,  and  discharge  all  the  duties  of  the  office  of 
secretary  in  accordance  with  Rule  YI.  Defr.  contends  that  this  second 
meeting  was  not  in  accordance  with  the  rules,  which  (Rule  lY.)  require  that 
the  meetings  of  the  society  be  presided  over  by  a  member  of  the  Board 
of  Management 

'On  this  aigument  the  S.S.  observes: — ^Whether  the  appointment  to  a 
salaried  office  (Wilson  has  15s  per  week)  with  the  condition  that  the  officer 
should  not  peiform  its  duties  would  be  void  and  null  ah  initio,  or  whether 
Uie  condition  would  be  ineffectual  on  account  of  inherent  illegality,  and  the 
appointment  be  good,  might  be  a  question  of  some  difficulty  it  it  arose 
purely  for  decision.  But  it  does  not  so  arise  in  this  case;  for  there  is  no 
minute  of  any  resolution  imposing  the  alleged  restriction  on  the  secretary*8 
fimctions;  and  it  is  incompetent  to  found  (as  the  defender  did)  on  mere 
verbal  arrangements  or  understandings  in  such  a  matter. 

'Wilson  was  appointed  secretary  in  the  usual  terms,  and  has  acted  in  that 
capacity  as  a  member  of  the  Board  of  Management,  along  with  defir., 
uniformly  from  the  date  of  his  appointment  till  now.  His  name  appears 
as  secretary,  along  with  that  of  the  president  and  treasurer  (defr.),  on  the 
cover  of  the  printed  rules;  and  that,  too,  in  consequence  of  a  resolution  of 
the  Board  of  Management,  moved  by  defr.     These  circumstances,  it  is 
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fhonghty  bar  defr.  persorudi  excepUone  from  his  present  plea.  Again,  the 
S.  S.  is  not  prepared  to  say  that  the  circumstance  of  the  chairman  not  having 
been  a  member  of  the  Board  of  Management  is  &tal  to  the  whole  proceedings 
of  the  meeting  of  2d  Sept  There  is  no  express  rule  to  that  e£fect  regarding 
the  meetings  of  the  society,  and  it  is  not  clearly  involved  in  the  fourth  role, 
on  which  the  defender  founds.  But  it  is  unnecessary  to  decide  this  question; 
for  if  the  proceedings  of  that  meeting  were  null  on  account  of  irregularity^ 
Wilson*s  position  would  be  the  same  as  before  it  was  held — namely,  that  of 
secretary  without  restriction,  and  the  question  regarding  him  would  still 
have  to  be  disposed  of  at  a  general  meeting  of  the  society.  On  these 
grounds,  the  S.  S.  cannot  sustain  the  defender's  objection  to  the  constitution 
of  the  Board  of  Management. 

'  These  points  being  disposed  of,  the  case  appears  to  be  simple.  Defr.  has 
been  suspended  from  his  office  as  treasurer  by  the  Board,  which,  in  the 
S.  S.'s  opinion,  has  at  all  events  prima  facie  power  to  take  that  measure. 
He  insists  on  continuing  to  perform  the  duties  of  his  office,  and  they  seek 
the  authority  of  the  Court  to  prevent  him  from  doing  so.  The  S.  S.  considers 
that  they  have  made  out  a  prima  facie  case  to  that  e£fect  Their  authority 
to  deal  with  such  a  matter  is  sufficiently  established  for  the  present  purpose 
— prima  facie  there  is  no  illegality  in  their  mode  of  carrying  it  out.  Defr. 
has  not  shown  any  vested  right  in  his  office,  or  even  any  appointment  for  a 
specified  time,  so  as  to  restrict  pursuers  in  the  exercise  of  their  discretion. 
If  he  has  any  ground  on  which  to  challenge  their  proceedings,  it  would,  so 
far  as  the  S.  S.  has  been  able  to  see,  entitle  him,  at  the  most,  to  damages 
for  breach  of  contract,  but  could  not  entitle  him  to  continue  against  their 
will  in  the  discharge  of  the  functions  of  their  Treasurer. 

'  The  case  appears  to  the  S.  S.  to  be  sufficiently  urgent  to  warrant  his 
granting  interim  interdict,  as  defr.*s  proceedings,  unless  checked,  might 
cause  great  embarrassment  and  difficulty  in  the  management  of  a  society, 
the  constitution  and  object  of  which  is  not  only  recognised  but  fostered  by 
the  law.' 

On  appeal,  the  Sheriff  finds  '  that  no  interim  interdict  falls  to  be  granted 
for  an  indefinite  period,  the  more  particularly  considering  the  abrupt  manner 
in  which  the  suspension  was  gone  about,  without  any  warning  to  defir.  or 
hearing  him  in  his  defence:  Finds  it  instructed  by  a  petition  exhibited  at 
the  debate  that  proceedings  have  been  instituted  in  this  Court,  under  s.  41 
of  the  Friendly  Societies  Act,  to  obtain  relief  in  the  present  disorganised 
state  of  this  society  through  the  intervention  of  a  general  meeting  or  other- 
wise, as  to  the  Court  may  seem  fit;  and  it  is  extremely  important  for  the 
interest  of  all  connected  with  the  society  that  no  undue  obstruction  be  offered 
to  speedy  and  efficient  steps  being  taken  under  said  petition,  and  to  an 
opportunity  being  afforded  the  members,  as  a  body,  of  certiorating  the 
Court  what  parties  they  desire  to  select  as  their>^  future  office-bearers; 
therefore,  and  with  the  view  of  facilitating  this  object  and  the  general 
interests  of  the  society,  adheres  to  the  interlocutor  appealed  against  in  as 
far  as  it  granted  interim  interdict,  but  with  the  certification  that  if,  within 
six  weeks  or  other  reasonable  period,  defr.  can  show  that  pursuers  are 
throwing  nimious  and  unnecessary  obstructions  in  the  way  of  the  society's 
affairs  being  brought  before  a  general  meeting,  it  shall  be  open  for  said  defr. 
to  move  for  a  recall  of  said  interim  interdict.' 
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STEWAED  COURT,  KIRKCUDBRIGHT.— Sheriflb  Heotoe  and 

DavBAs. 

Stitt  v.  Thomson. 

Adjournment  of  Proof^Circumduetion — Competency  of  Court  ordering 
further  evidence  after  circumduction — Proof  of  Birth —  Variance, — Filiation 
and  Aliment.  The  child  was  libelled  as  born  on  4th  Jane,  1867.  The 
porsaer,  its  mother,  swore  it  was  bom  on  8th  June,  1867;  and,  in 
consequence  of  her  failure  to  secure  the  attendance  of  another  witness  on 
either  11th  October,  1867,  or  on  the  following  day,  to  which  the  proof 
was  adjourned,  to  corroborate  her  as  to  the  birth  of  the  child,  she  was  the 
only  witness  on  that  point.  Defr.  denied  the  whole  libel  At  the  diet  of 
proof  on  11th  October,  pursuer  moved  for  adjournment,  to  adduce  a  witness 
to  corroborate  her  as  to  the  birth.  The  adjournment  was  only  granted  till 
the  following  day.  There  not  being  sufficient  time  to  cite  the  witness,  and 
no  witness  having  appeared  at  the  adjourned  diet,  circumduction  was 
granted,  and  defr.  led  and  concluded  his  proof  Pursuer  appealed  against 
the  interlocutors  granting  adjournment  and  circumducing,  but  the  appeal 
was  dismissed.  The  S.  S.  thereafter  pronounced  an  interlocutor  finding 
the  birth  of  the  child  not  proven,  but  that  it  was  competent  to  order 
production  of  an  extract  from  the  register  of  the  child's  birth,  and  appointed 
pursuer  to  produce  an  extract  accordingly.     The  S.  S.  added  this 

*  Note, — ^This  is  in  some  respects  a  peculiar  case.  The  record  was  closed 
on  summons  and  minute.  That  minute  embraced  a  denial  of  every  essen- 
tial  averment  in  the  summons.  One  of  the  leading  and  most  essential  of 
these  averments  was,  "that  pursuer  was  delivered  of  an  illegitimate  female 
child  on  or  about  the  4th  day  of  June,  1867.*'  A  proof  was  led,  and  the 
result  of  that  proof  is  singular;  for  while  it  is  distinctly  proved  that,  if  the 
pursuer  gave  birth  to  a  child  on  the  date  libelled,  defr.  is  the  father  of  that 
child,  pursuer's  own  oath  is  the  only  evidence  adduced  to  show  that  she 
gave  birth  to  a  child  at  any  time;  and  she  swears  that  the  child,  of  which 
defr.  is  alleged  to  be  the  father,  was  bom,  not  on  the  4th  June,  but  on  the 
8th  June,  1867.  Defr.,  at  the  debate,  objected,  on  very  plausible  grounds, 
both  to  the  relevancy  and  sufficiency  of  that  proof.  He  maintained  that 
where  the  record  set  forth  the  birth  of  the  child  as  having  occurred  "on  or 
about  the  4th  day  of  June,  1867,"  he  could  not,  under  that  summons,  be 
decerned  to  aliment  a  child  proved  to  have  been  born  on  the  8th  day  of 
June,  1867,  so  far  as  any  proof  of  birth  was  tendered.  To  this  it  was 
answered,  1st,  that  the  expression,  ''on  or  about  4th  June,  1867,"  was 
sufficiently  broad  to  comprehend  a  birth  proved  to  have  taken  place  on 
8th  June,  1867;  and,  2d,  that  putting  aside  or  omitting  from  the  expres- 
sion "on  or  about  the  4th  June"  the  words  "or  about,"  and  holding  the 
allegation  in  the  summons  to  be  that  the  child  was  born  on  the  4th  June, 
1867,  the  discrepancy  between  that  date  and  the  proved  date  of  the  child's 
birth  did  not  entitle  defr.  to  absolvitor,  or  render  it  incompetent  to  decern 
against  him  for  aliment  from  the  8th  June,  1867.  A  conclusion  directly 
opposite  to  that  maintained  by  the  defr.  was  come  to  by  the  Supreme  Court 
in  the  analogous  case  oi  Hutchison  v.  Thomas,  10th  July,  1828,  8  8.  1130. 
The  S.  S.  has  with  hesitation  adopted  pursuer's  views  on  the  points  thus 
raised.  He  is  of  opinion  that  cases  may  occur,  especially  with  reference  to 
illegitifflate  births,  where  it  may  not  only  be  prudent  but  indispensable  to 
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take  as  laige  a  range  of  time  in  libelling  the  birth  of  the  child  as  has  been 
taken  here.  And  although,  in  the  present  case,  there  does  not  appear  in 
the  pursuer's  oath  any  circumstance  which  should  have  rendered  necessary 
that  unusual  and  exceptional  form  of  libel,  the  deviation  from  ordinary 
style  does  not,  in  the  S.  S.'s  opinion,  amount  to  a  nullity  or  fatal  irrele- 
yanoy  of  the  record.  No  objection,  besides,  has  been  taken  to  the  relevancy 
of  the  summons  on  that  or  any  other  ground.  The  case  of  HuJUhuon  ▼. 
ThrniM  appears  strongly  to  support  the  pursuer's  contention  that  the  proof 
led  as  to  the  child's  birth  on  8th  June,  1867,  is  relevant,  and  applicable  to 
the  averment  in  the  record,  to  at  least  the  extent  of  entitling  her  to  decree 
of  aliment  from  the  period  of  the  birth  sworn  to;  for  if  a  discrepancy  of  a 
whole  month  between  the  date  of  the  child's  birth  as  averred  in  the  record, 
and  the  date  as  proved,  was  disregarded,  or  at  all  events  surmounted^  iu 
Hutchison's  case,  a  discrepancy  of  four  days  in  the  present  must,  a  fortiori, 
admit  of  a  remedy  and  justify  a  decree,  in  terms  of  the  conclusions  of  tho 
summons,  to  a  restricted  amount 

'  On  the  remaining  and  no  less  important  question,  whether  it  has  beea 
proved  that  pursuer  gave  birth  to  a  child  at  all,  or  at  any  time,  of  which 
defr.  could  be  the  father,  the  proof  led  by  pursuer  is  extremely  narrow  and, 
in  the  S.  S.'8  opinion,  unsatisfactory.  In  most  filiation  cases  the  fact  of 
the  child's  birth  is  either  admitted  or  not  denied,  as  defr.  can  seldom  have 
much  interest  in  disputing  an  averment  which  is  either  notoriously  true  or 
can  be  easily  established.  But  in  the  pr^ent  case  the  whole  averments  in 
the  libel  are  denied,  and  it  was  incumbent  on  the  pursuer,  therefore,  ante 
omnia,  to  prove  the  birth  of  the  child  referred  to  in  the  libel  The  pnrsuer 
herself  is  the  only  witness  on  that  point.  She  swears  distinctly  that  she 
bore  a  child  on  8th  June,  1867.  She  is  a  perfectly  competent  witness,  and 
her  oath  as  to  the  birth  derives  credibility  and  weight  from  the  truthful- 
ness of  her  deposition  on  other  points,  where  she  has  been  fully  corrobo- 
berated  by  other  credible  and  disinterested. witnesses.  Her  oath  as  to  the 
alleged  birth  of  the  child  is  not  contradicted  nor  weakened  by  defr.'s  oath, 
or  by  any  other  evidence  which  has  been  adduced.  From  these  circum- 
stances, and  from  pursuer's  conduct  when  under  examination,  the  S.S. 
arrived  at  a  strong  moral  conviction  that  pursuer  had  sworn  truly,  and  that 
she  did  bear  a  child  on  the  8th  June,  1867. 

'  But  is  the  legal  proof  of  the  child's  birth  satisfactory  and  sufficient  % 
1.  The  pnrsuer  is  an  interested  as  well  as  a  solitary  witness.  In  some 
instances  a  single  witness  is,  and  ex  necessitate  must  be,  sufficient  to  prove 
an  averment.  The  mother,  in  most  cases,  is  the  only  witness  who  can 
establish  the  fact  of  carnal  intercourse.  But  even  there  her  evidence  must 
be  corroborated  by  some  circumstances,  such  as  previous  personal  familiar- 
ities, courtship,  or  implied  admissions  on  the  part  of  the  defender.  But 
the  birth  of  the  child  is  not,  like  carnal  intercourse,  a  secret  occurrence. 
It  can  be  established  in  ordinary  cases  by  the  direct  evidence  of  other 
witnesses  than  the  mother,  and  the  mother's  evidence  can  and  ought  to  be 
corroborated  by  another  credible  witness,  or  by  circumstantial  evidence.  At 
the  same  time,  the  S.  S.  is  inclined  to  believe  that  pursuet^s  agent  has  in 
the  present  case  been  either  misled  into  the  belief  that  an  averment,  which 
is  commonly  admitted  in  filiation  cases  as  one  that  does  not  directly  involve 
the  defender's  interest,  might  here  be  held  as  proved  by  the  oath  of  tho 
pursuer  when  that  oath  had  not  been  contradicted,  but  been,  on  the  con- 
trary, rather  evasively  met  in  the  defr.'s  deposition,  or  was  prevented  by 
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the  circamdaction  which  passed  unexpectedly  against  his  client  from  ren* 
deling  more  condnsive  this  part  of  the  proof 

'  While  he  regards  the  proof  hitherto  led  on  this  point  as  not  legally  suffix- 
dent,  the  S.  S.  is  of  opinion  that  justice  would,  in  the  circumstances  of  the 
case,  not  be  done,  if  the  additional  evidence  which  has  been  allowed  by  the 
annexed  interlocutor  were  excluded." 

On  appeal,  the  Sheriff  recalls  the  interlocutor  for  the  reasons  assigned  in 
the  subjoined  Note,  and  '  quoad  uUrc^  Finds  it  sufficiently  proved  in  point 
of  fact  by  the  evidence  adduced  prior  to  siud  interlocutor,  that  defr.  had 
carnal  connection  with  pursuer  at  the  times  libelled,  and  that  in  conaequenoe 
thereof  the  pursuer  was  delivered  of  the  femcile  child  in  question,  on  8th 
Jane,  1867.  Therefore,  and  in  point  of  law,  finds  that  the  defr.,  as  father- 
of  the  child,  is  liable  in  terms  of  the  conclusions  of  the  summons;  repels  the 
defence,  and  decerns  against  the  defr.  as  libelled  under  this  qualification, 
that  the  date  of  birth  from  which  the  payments  and  interest  as  libelled  shall 
begin  to  run  shall  be  held  to  be  the  said  8th  June,  1867,  and  not  the  4th 
Jane,  1867:  Finds  defr.  liable  in  the  pursuer's  expense  of  process,  except 
the  expenses  incurred  by  her  under  this  appeal,  and  under  her  appeal  against 
the  interlocutor  of  12th  October  last,  etc. 

'  NoU. — 1.  It  does  not  appear  to  the  Sheriff  that  pursuer  has  shown 
safficient  cause  for  being  allowed  the  additional  evidence  referred  to  in  the 
interlocutor  appealed  against.  Nor  do  the  authorities  cited  in  pursuer's 
answers  appear  applicable  to  the  circumstances  of  the  present  case.  Some 
of  them  are,  indeed,  directly  adverse  to  the  pursuer  on  the  point  in  question. 
For  instance,  in  Boss,  22d  May,  1834,  12  Sh.  631,. and  Wrights,  1836,  15 
Sh.  242»  the  Court  of  Session  refused  to  allow  production  of  the  documen- 
tary evidence  there  sought  to  be  admitted. 

*  2.  But  the  additional  evidence  proposed  in  the  present  case  appears  un- 
necessary. The  Sheriff  finds  himself  unable  to  concur  with  the  Substitute 
ia  holding  the  child's  birth  to  rest  on  the  evidence  of  the  mother  as  a  soli- 
taiy  witness  uncorroborated.  She  swears  distinctly  to  the  birth  on  8th 
June;  and  she  stands  not  only  uncontradicted,  but  corroborated,  as  the 
Sheriff  views  the  evidence;  for  the  proof  of  the  sexual  intercourse  betwixt 
the  pursuer  and  the  defr.  is  quite  satisfactory  on  the  evidence  of  pursuer 
and  the  other  witnesses  adduced;  and,  believing  as  he  does,  the  evidence 
on  that  point,  the  Sheriff  also  credits  pursuer's  oath  as  to  the  birth  of  the 
child  as  a  consistent  and  natural  consequence  of  the  previous  connection  at 
the  time  proved;  in  other  words,  he  holds  the  fact  of  connection  corrobora- 
tory of  the  pursuer's  oath  that  she  was  delivered  of  the  child,  there  being 
no  evidence  adverse  to  her  oath  on  this  point.' 

Act.^^BrocUch. AU.-^ohmt<m. 

SHERIFF  COURT,  PERTHSHIRE,  PERTH.— Sherife  Tah  and 
Ba&cijly,  LL.D. 

M'KlNLAY  V.  MiLLAfi. 

LUlnlUy  for  Expense  of  Stamping  a  Mutual  Deed, — In  an  action  of 
removal  against  a  party  as  tenant  and  occupant,  the  defence  was  that  he 
held  possession  as  assignee  of  the  heir  of  a  tenant  who  was  to  hold  for  life, 
^  nntil  six  months*  notice  was  given  by  the  landlord,  and  which,  not  being, 
given,  he  was  entitled  to  occupy  for  another  year.  Pursuer  repudiated  the 
lease,  and  denied  defr.'s  connection  therewith.    The  Sheriff  ordered  the 
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leRse  to  be  stamped  by  defr.,  who  founded  on  it  la  the  end,  pnisaer 
prevailed,  and  was  found  entitled  to  costs.  Defr.  then  moved  that  pnr. 
should  relieve  him  of  the  half  of  the  expense  of  stamping  the  missive  of 
lease.  Pur.  appealed,  because  he  did  not  ground  on  the  lease,  and  the 
defir.,  who  had  found  hereon,  took  no  benefit  therefrom.  Pursuer  was 
found  liable  in  one-half  of  the  expense.  The  following  are  the  Interlocu- 
tors:— 

The  S.  S.  (28th  July,  1868),  on  defr.'s  motion  that  pur.  should  be 
found  liable  in  one-half  of  the  expenses  of  stamping  the  missive  of  lease, 
finds  pur.  liable  in  that  expense. 

Note, — ^There  are  certain  principles  now  fixed  on  the  question  here  raised 
•—First,  that  a  party  founding  on  an  unstamped  writing  which  requires  to 
be  on  a  stamp  to  warrant  its  admission  as  evidence  must  in  the  first  place 
obtain  the  document  stamped;  and  secondly,  in  the  final  issue,  should  the 
writing  be  a  cunilateral  deed,  then  the  whole  expense  must  be  borne  by  the 
party  who  at  the  first  should  have  given  a  legal  deed,  and  had  in  not  doing 
so  violated  the  law.  Thirdly,  that  this  rule  has  no  reference  to  who  is  the 
successful  party,  and  that  the  expense  forms  a  competent  point  in  dealing 
with  the  expense  of  process  (if  not  previously  determined),  and  is  added  as 
an  item  to,  or  forms  an  item  of  deduction  from,  the  account  of  the  success- 
ful party.  The  S.  S.  has  once  more  examined  the  series  of  decided  cases, 
but  the  latest  in  order  embodies  the  above  rules,  15th  March,  1861. 
Wylie  V.  Lodihead,  33  Jur.,  370.  Pursuer's  solicitor  urged  that  pursuers 
had  taken  no  objection  to  the  document  because  of  want  of  stamp,  and  that 
the  objection  proceeded  from  the  Court.  The  principle,  however,  seems 
the  same,  though  the  equUy  might  be  all  the  stronger  had  pursuers 
compelled  defr.  to  stamp  the  writing. 

But  purs,  further  argued  that  defr.  did  not  connect  himself  with  the 
missive  of  lease,  and  therefore  had  no  interest  therein,  and  took  no  benefit 
therefrom.  The  answers  to  this,  however,  are,  1st,  Pur.  raised  a  regular 
removing  against  defr.  as  ienanty  and  not  as  a  vitious  possessor.  There  was 
no  lease  between  pur.  and  defr.,  so  that  defr.  could  alone  have  that  cha- 
racter under  the  lease  of  his  father-in-laW;  2d,  It  appears  that  defr.  had 
been  long  resident  on  the  place  with  his  &ther-in-law,  and  its  manager, 
which  could  only  be  under  that  lease;  and  lastly,  the  judgment  of  Court 
proceeded  on  the  ground  that  the  lease  had  come  to  an  end  by  the  death  of 
the  tenant^  and  the  stipulated  notice  given  to  defr.  as  the  occupant,  or  as 
designated,  the  ''  tenant."  The  question  is  not  whether  or  not  a  document 
so  stamped  has  been  sustained  in  the  issue,  but  whether  it  was  rele- 
vant to  the  issue.  If  a  party  founds  on  writings  wholly  irrelevant,  and 
away  from  the  course,  he  cannot  thereby  occasion  expense  to  his  opponent. 
But  if  a  writing  obviously  relevant  is  dealt  with,  though  it  ultimately  be 
found  unavailing  to  success,  there  appears  no  principle  for  variation  of  the 
seneral  rules,  or  placing  the  expense  solely  on  one  party.  The  missive 
here  was  the  sole  basis  of  the  defr.'s  defence,  and  as  such  was  dealt  with  by 
the  purs,  themselves,  and  is  distinctly  recognised  and  quoted  in  the  judg- 
ment of  the  Court 

On  an  appeal,  the  SherifT  affirmed  with  the  following: — 

Note, — As  the  right  of  the  deceased  Alex.  Rollo  depended  on  the  missive 
letter  in  question,  and  any  right  in  defr.'s  wife  in  her  brother  assigned 
to  her,  depended  on  the  true  construction  thereof  it  was  quite  right  that 
the  said  nussive  should  be  produced  in  process,  but  the  Sheriff  could  not 
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look  at  it  till  it  was  stamped.    This  it  should  have  boen  originally  by  the 
pirties  at  the  time  of  its  being  granted,  ancL  therefore  the  S.  S.  had  found 
tiie  purs,  liable  in  half  the  expense,  although^  on  consideration  of  the  docu« 
ment,  the  defir.  derived  no  beneft  from  it. 
[Note  for  reference:  NeiU  v.  Leslie,  March  18,  1867,  5  Macph.  634.] 
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Sailwat — Contributory  Negligence. — ^Plt,  in  getting  into  a  railway  car- 
riage, put  his  band  on  the  hinge  side  of  the  door,  which  was  standing  open, 
and  before  he  had  got  quite  in,  the  guard  of  the  train  came,  and,  without 
warning,  slammed  the  door  upon  his  hand,  and  jammed  it  between  the  door 
and  door-post.  There  was  no  handle  to  get  into  the  carriage  by,  or  at  least 
none  which  could  be  seen,  it  being  after  dark,  and  no  light  sufficiently  neisir. 
In  an  action  against  the  railway  co.  for  the  negligence  of  the  guard  in  so 
shutting  the  door: — Held,  by  Byles,  J,  and  Keating  J,  (^Montague  Smith, «/. 
diss.),  that  there  was  not  such  clear  evidence  of  contributory  negligence  on 
the  part  of  pit.  that  the  judge  at  the  trial  ought  to  have  withdrawn  the  case 
from  the  jury. — Fordham  v.  London,  Brighton  and  South  Coast  Bail,  Co,, 
37  LJ.  C.P.  170. 

Massiage  in  England — Divorce  in  Scotland — Legitimacy-^Foreign,-^ 
(For  narrative,  see  above,  vol.  z.,  p.  147). — Personal  and  real  estate 
in  Eogbnd  were  devised  by  a  testator  to  his  great  niece  for  life,  with 
remainder  as  to  the  personalty  to  her  children,  and  as  to  the  realty  to  her 
first  and  other  sons  lawfrdly  begotten,  with  remainders  over.  The  great 
niece  was  entrapped  into  a  marriage  in  England,  in  1830,  which  was  never 
OQosummated;  the  husband,  who  had  been  living  in  adultery,  subsequently 
was  prevailed  upon  by  pecuniary  inducements  to  reside  in  Scotland  for  forty 
days  with  his  paramour,  and  thus  obtain  there  a  forensic  domicile.  A  suit 
lor  divorce  was  then  brought  in  the  Court  of  Session  on  the  part  of  the 
wife  on  the  ground  of  the  husband's  adultery,  and  a  divorce  a  vinculo  pro« 
nounoed.  The  great  niece  then  married,  in  Scotland,  an  Englishman 
domiciled  there,  and  had  by  him  two  daughters  and  a  son,  all  bom  in 
Sootlaad  during  the  first  husband's  lifetime.  Upon  petition  by  these  three 
children  claiming  as  <'  children,"  the  son  also  claiming  as  "  eldest  son  law- 
fully begotten,"  two  frmds  representing  portions  of  the  testator's  real  and 
penonal  estate  paid  into  court,  Held  (affirming  the  decree  of  the  court 
below)  that  the  second  marriage  was  invalid,  and  therefore  that  the  chil- 
dren, whatever  their  status  in  Scotland,  must  be  considered  in  an  English 
oonrt  as  not  coming  within  the  term  ''  children"  or  '<  eldest  son  lawfully 
begotten,**  and  not  entitled  to  the  fund;  that  a  divorce  a  vinculo, 
obiained  from  a  foreign  court,  cannot  be  recognised  as  to  any  consequence 
in  England,  in  the  case  of  an  English  marriage  between  English  persons, 
nnlesB  such  persons  are  at  the  time  that  such  divorce  is  decreed  honajidc 
domiciled  in  the  country  where  such  court  has  jurisdiction,  and  the  suit  be 
prosecated  without  collision. 

Par  Lord  Cianworth — ^In  Doe  v.  Fardill,  the  opinions  of  the  judges  and 
of  libe  noble  lords  who  spoke  in  the  House,  seem  to  show  a  strong  bias 
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towards  tbe  opinion  that  tHe  question  of  status  must  for  all  purposes  unaf- 
fected by  the  feudal  law  as  adopted  and  acted  on  in  this  country,  be  decided 
by  the  law  of  the  domicile.  Even,  however,  if  that  had  been  expressly  so 
decided  it  would  not  affect  this  case.  The  domicile  for  such  a  purpose 
must  be  a  honajide  domicile  for  all  purposes,  not  such  as  alone  existed  ia 
this  case,  a  mere  residence  of  forty  days  so  as  to  give  jurisdiction  to  the 
Scotch  courts.  The  important  differences  on  the  subject  of  marriage  and 
divorce  which  exist  in  the  different  parts  of  the  United  Kingdom  often  give 
rise  to  perplexing  difficulties,  and  exhibit  a  state  of  our  law  little  creditable 
to  us.  The  doctrine  that  no  divorce  in  Scotland  resting  merely  on  a  dcmi- 
ciliumjbri  had,  at  all  events  before  the  passing  of  our  EngUsh  Divorce  Act 
in  1857,  any  effect  in  England  on  the  validity  of  an  English  marriage,  is 
established  on  the  highest  authority.  It  is  impossible  to  have  a  stronger 
authority  for  this  than  Lolleys  case.  That  case  was  followed  by  Conway  v. 
Beazley,  3  Hag.  EccL  Rep.  639;  Dolphin  y.  Eobins,  3  Macq.  563.  These  cases 
clearly  decide  the  one  now  before  the  House,  for  if  the  first  marriage  here 
was  not  dissolved,  there  could  not  have  been  a  second  marriage.  £ll  the 
first  was  dissolved,  there  was  no  capacity  to  contract  a  second  I(  after  the 
second  marriage,  Buxton  and  Elizabeth  had  again  cohabited,  and  there  had 
been  issue,  that  issue  would  certainly  have  been  legitimate  by  the  kw  of 
England,  and  it  cannot  be  argued  that  the  issue  of  both  marriages  could 
share  together.  In  saying  that  the  Scotch  courts  have  no  power  to  dissolve 
an  English  marriage,  where  the  parties  have  only  gone  to  Scotland  for  the 
purpose  of  obtaining  there  a  damicilium  fori,  I  do  not  mean  to  express  any 
opinion  as  to  what  might  be  the  effect  of  a  divorce  so  obtained,  considered 
merely  as  a  Scotch  question.  In  the  anomalous  state  of  our  laws  relating 
to  marriage  and  divorce  it  may  be  that  such  a  proceeding  may  be  valid  to 
the  north  of  the  Tweed,  but  invalid  to  the  south.  And  I  am  painfully 
sensible  of  the  inconvenience  which  may  result  from  such  a  state  of  the  law. 
But  it  must  be  for  the  Legislature  to  set  it  right.  The  authorities  seem  to 
me  to  show  clearly  that,  whatever  may  be  the  just  decision  of  the  Scotch 
courts  on  the  subject  of  divorce  according  to  Scotch  law,  it  is  one  in  which 
the  English  courts  cannot  admit  any  right  in  them  to  interfere  with  the 
inviolability  of  an  English  marriage,  or  with  any  of  its  incident&  To  do  so 
would  be  to  allow  a  prejudice  to  English  law  to  be  created  by  the  decision 
of  what,  for  this  purpose,  we  must  call  a  foreign  law,  thus  going  beyond 
what  in  the  passage  cited  from  Huber,  any  country  is  called  on  to  do. 

Per  Lord  Chelmsford — Lolley^s  case  cannot  be  pressed  as  an  authority 
beyond  this  extent,  that  the  Scotch  court  has  no  power  to  dissolve  an 
English  marriage  where  the  parties  are  not  domiciled  in  Scotland,  but  have 
only  gone  there  for  such  a  time  as  would  render  them  amenable  to  the 
jurisdiction  of  the  Scotch  courts.  It  certainly  did  not  decide  (as  the  Y.C 
supposed),  nor  has  any  other  case  decided,  "  that  the  law  of  this  country 
did  not  recognise  the  right  or  authority  of  any  court,  whether  domestic  or 
foreign,  to  dissolve  an  English  marriage,  for  any  cause  or  upon  any  pretext 
whatever."  On  the  contrary,  the  decision  in  Warrender  v.  Warrender, 
appears  to  me  to  be  a  direct  authority  in  support  of  the  exercise  of  such  a 
jurisdiction  by  the  Scotch  courts. 

Per  Lord  Westbury — It  is  perfectly  competent  to  the  courts  in  Scotland 
to  fix  a  certain  amount  of  residence  as  the  condition  for  the  exercise  of  its 
jurisdiction ;  and  if  that  condition  be  fulfilled,  it  may  proceed  to  pronounce 
a  judgment  that  will  be  binding  within  its  own  b<Mrde»  j  but  that  jadgmfent 
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eaimot  dftim  extra-territorial  authority  unless  it  be  pronounced  in  accord- 
anoe  with  rules  of  international  public  law.  The  extent  and  limits  of  the 
comity  of  nations,  or  of  the  obligation  which  one  nation  is  under  to  receive 
and  admit  the  judgments  of  the  court  of  another  country,  are  well  defined 
in  one  of  the  axioms  of  Huber,  who  says,  "  Rectores  imperiorum  id  camiter 
aguini,  ui  jura  cuju&que  populi  intra  terminos  ejus  exercita,  teneant  ubique 
ntam  vim,  quatenus  nihil  patestati  auijuri  aUeriui  imperaniis  ejutque  civium 
prctfudieetur"  But  if  the  court  of  a  foreign  country  permits  the  subjects 
of  a  bordering  nation  to  resort  to  it  for  the  purpose  only  of  getting  rid  of 
the  personal  status  and  obligations  of  husband  and  wife,  which  release  they 
cannot  obtain  in  the  court  of  their  own  country,  it  is  plain  that  such  foreign 
court  is  in  reality,  by  its  tribunals,  usurping  the  rights  and  functions  of 
sovereignty  over  the  subjects  of  another  country  who  still  retain,  and  as 
soon  as  the  purpose  is  answered,  intend  to  return  to  their  native  country, 
SDd  resume  their  original  position.  Can  this  be  done  without  injury  to  the 
authority  of  such  bordering  power,  and  to  the  rights  of  its  subjects?  Social 
rights  depend  in  very  many  cases  upon  the  personal  status  and  relations  of 
individuals,  that  is  to  say,  upon  the  relation  of  husband  and  wife,  father 
and  child,  and  all  the  relations  which  are  consequent  upon  marriage;  and  if 
these  relations  as  they  exist  cannot  be  altered  by  the  tribunals  and  domestic 
law  of  the  country  where  they  were  formed,  are  not  the  institutions  of  the 
country  prejudiced,  and  its  subjects  injured  by  permitting  a  foreign  court  to 
be  invoked  for  the  purpose  of  altering  social  rights  and  duties  which  cannot 
be  changed  under  tiieir  own  laws  in  iheir  own  courts  of  justice?  It  is  true 
that  persons  commorant  in  a  foreign  country,  but  without  any  intention  of 
remaining  there,  are,  whilst  they  are  so  commorant,  subject  to  the  laws  of 
that  country,  and  must  yield  obedience  to  them;  but  that  is  a  very  different 
thing  from  a  country  permitting  foreigners  to  resort  to  it  for  the  sole  pur- 
pose of  getting  released  from  the  most  solemn  of  all  contracts,  and  the  most 
important  of  social  obligationa  Marriage  is  the  very  foundation  of  civil 
society,  and  no  part  of  the  laws  and  institutions  of  a  country  can  be 
of  more  vital  importance  to  its  subjects  than  those  which  regulate 
the  manner  and  conditions  of  forming,  and,  if  necessary,  dissolving 
the  marriage  contract  No  nation  can  be  required  to  admit  that  its  domi- 
ciled subjects  may  lawfully  resort  to  another  country  for  the  purpose  of 
evading  the  laws  under  which  they  live.  When  they  return  to  the  country 
of  their  domicile,  bringing  back  with  them  a  foreign  judgment  so  obtained, 
the  tribunals  of  the  domicile  are  entitled,  or  even  bound  to  reject  such 
judgment  as  having  no  extra-territorial  force  or  validity.  They  are  entitled 
to  reject  it  if  pronounced  by  a  tribunal  not  having  competent  jurisdiction, 
and  they  are  bound  to  reject  it  if  it  be  an  invasion  of  their  own  laws  and 
policy.  But  this  right  to  reject  a  foreign  sentence  of  divorce  cannot  rest 
on  the  principle  stated  by  the  Vice-chancellor  in  his  judgment^  namely, 
that  where  by  the  Ux  loci  corUraettUy  the  marriage  is  indissoluble,  it  cannot 
be  dissolved  by  the  sentence  of  any  tribunal.  Such  a  principle  is  at  vari- 
ance with  the  best  established  rules  of  universal  jurisprudence,  that  is  to 
say,  with  those  rules  which,  for  the  sake  of  general  convenience,  and  by 
tacit  consent,  are  received  by  Christian  nations  and  observed  in  their  tri- 
bunals. One  of  these  rules  certainly  is,  that  questions  of  personal  status 
depend  on  the  law  of  the  actual  domicile.  It  is  said  by  a  foreign  jurist  of 
authority,  Bodenbnrg, — and  his  works  are  cited  with  approbation  by  many 
recent  writers-^^'  Unicum  hoc  ipsa  rei  natnra  ac  necesaitas  invexit,  at  cum 
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dd  sUta  eft  oonditiona  hominnm  qnaritor,  nni  solam  modo  Judid,  et  qnidem 
domicilii,  univ^sum  in  ilia  jns  sit  attribatam.'^  (De  Stat  Divers,  tit  1, 
c.  3,  8,  4.)  This  position,  that  *'  nniyersum  jus" — ^tbat  is,  jorisdiction  which 
is  complete,  and  ought  to  be  everywhere  recognised — does  .in  all  matters 
touching  the  personid  status  or  condition  of  persons,  belong  to  the  judge  of 
that  country  where  the  persons  are  domiciled,  has  been  generally  recognised. 
Story,  Conflict  of  Law»y  p.  266,  cites  a  judgment  delivered  in  Pennsylvania, 
in  which,  after  observing  that  a  bona  fide  domicile  was  essential  to  jurisdic- 
tion to  pronounce  a  divorce  d  vinculo  matrmanU^  the  Chief  Justice  treats 
ihe  British  tenet  of  perpetual  allegiance  as  the  root  of  the  English  doctrine 
of  the  indissolubility  of  the  marriage  contract  I  hardly  need  observe  that 
this  is  an  unfoundad  notion,  and  that  the  political  maxim  of  Jfemo  poted 
exuere  patriam^  which  preserves  the  duty  of  allegiance  notwithstanding  the 
change  of  domicile,  has  nothing  to  do  with  the  personal  relations  and  rights 
of  British  subjects  under  civil  contracts.  In  England,  since  the  Reforma- 
tion, marriage  has  always  in  theory  of  law  been  dissoluble  for  adultery  in 
the  wife,  and  for  inctetuous  adultery  and  other  crimes  by  the  husband ;  but 
until  the  recent  Divorce  Act  this  law  was  administered  by  Parliament 
alone;  and  although  the  decision  of  Parliament  was  in  the  form  of  an  Act 
or  privUegium^  and  not  of  a  judicial  decree,  yet  the  Act  was  granted  upon 
evidence  proving  that  the  case  came  within  the  scope  of  certain  established 
rules.  This  proceeding  was  in  spirit  a  judicial,  though  in  form  a  legislative, 
Act  The  jostioe  of  divorce  was  recognised,  but  no  forensic  tribunal  was 
entrusted  with  the  power  of  applying  the  remedy.  But  the  law  and  prac- 
tice of  Parliament  was  well  known,  and,  in  fact,  this  House  acted  as  a  court 
of  justica  It  cannot,  therefore,  be  correctly  said  that  divorce  a  vinculo 
mairimonii  was  contnuy  to  the  principle  and  institutions  of  this  country. 
It  follows  that  the  validity  of  a  foreign  decree  of  divorce  must  be  ascer- 
tained in  the  same  manner,  and  on  the  same  rules,  by  which  the  conclusive 
effect  of  other  foreign  judgments  has  to  be  determined.  The  position  that 
the  tribunal  of  a  foreign  country,  having  jurisdiction  to  dissolve  the  mar- 
riages of  its  own  subjects,  is  competent  to  pronounce  a  similar  decree 
between  English  subjects,  who  were  married  in  England,  but  who  before 
and  at  the  time  of  the  suit  are  permanently  domiciled  within  the  jurisdic- 
tion of  such  foreign  tribunal,  such  decree  being  made  in  a  bona  fide 
suit  without  collusion  or  concert,  is  a  position  consistent  with  all  the 
English  decisions,  although  it  may  not  be  consistent  with  the  resolu- 
tion commonly  cited  as  the  resolution  of  the  judges  in  LoUey^s  case. 
The  &cts  of  LoUey'e  case  are  not  fully  stateid  in  every  report  or 
note  of  it;  but  from  the  report  of  it  in  Eussell  and  Eyan,  and 
the  observations  of  Lord  Brougham  (who  was  of  the  counsel  in  tiie  cause) 
made  in  Warrender  v.  Warrender^  correcting  some  erroneous  obser- 
vations in  a  previous  case  of  the  Court  of  Chancery,  it  would  seem  that  the 
material  fjEicts  were  similar  to  the  present  cas&  Lolley  and  his  wife  were 
married  in  England,  where  they  were  domiciled  at  the  time  of  their  mar- 
riage, and  also  at  tiie  time  of  their  alleged  divorce  in  Scotland.  And 
although  it  does  not  appear  that  there  was  any  actual  collusion  in  the  suit, 
yet  it  is  stated  that  Lolley  took  his  wife  to  Scotland,  in  order  that  she 
might  institute  a  suit  of  divorce  there,  and  that  adultery  was,  with  a  view 
to  such  a  suit,  committed  by  Lolley  in  Scotland.  The  resolution  of  the 
judges  in  LMe^B  case  is  commonly  cited  as  involving  a  very  different  con- 
clusion from  ^t  which  the  resolution  strictly  construed  really  expresses^ 
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for  the  resolution  was  that  no  sentence  or  act  of  any  foreign  conntry  or  state 
oonld  dissolTO  an  English  marriage  d  vinculo  matrimanU  for  ground  on 
vhich  it  was  not  liable  to  be  dissolved  d  vinculo  in  England,  a  resolution 
consistent  with  the  conclusion  that  English  law  would  admit  the  validity 
of  a  degree  of  divorce  d  vinculo  by  a  foreign  tribunal  tar  "Aground  recognised 
as  sufficient  by  the  laws  of  England  (whether  administered  by  Parliament 
or  by  a  oourt  is  immaterial)  to  justify  a  divorce  d  vinculo  matrimoniu 
LolUj^a  case  was  without  question  rightly  decided;  but  it  does  not  involve 
a  conclusion  that  the  judges  held  the  Scotch  decree  of  divorce  of  no  effect 
because  an  English  marriage  was  indissoluble  by  English  law.  There  are 
other  and  le^timate  grounds  of  decision  to  which  the  judgment  in  LoUei^i 
case  may,  and  in  my  opinion  ought,  to  be  referred.  Throughout  the  Scotch 
proceedings  the  domicUe  of  bo^  parties  was  in  England,  and  the  residence 
in  Scotland  was  temporary  only,  and  intended  only  for  the  purpose  of  hav- 
ing a  suit  of  divorce  instituted.  The  judge,  therefore,  was  not  the  judge  of 
the  domicOe,  the  suit  was  not  honafidCy  and  the  whole  proceeding  was  in 
fraud  of  English  law  and  injurious  to  English  interests.  It  must  be 
admitted  that  there  has  been  a  series  of  decisions  in  the  Scotch  courts  to 
the  effect  that  a  permanent  domicile  of  parties  is  not  necessary  to  found  a 
jurisdiction  in  the  Scotch  tribunals  to  pronounce  a  decree  of  divorce  h 
vinculo  between  parties  who  have  been  married  in  England,  or  any  other 
foreign  country,  and  that  if  the  defendant  in  any  such  suit  has  been  resident 
for  forty  days  in  Scotland,  it  is  sufficient  to  subject  him  to  the  jurisdiction 
ci  a  Scotch  tribunal  in  a  suit  for  divorce.  It  would,  however,  seem  to  be 
the  law  of  Scotland  that  if  the  divorce  be  sought  on  the  ground  of  adultery, 
the  adultery  must  have  been  committed  in  Sa>tland.  The  whole  reasoning 
of  the  judges  in  the  Scotch  cases  is  founded  upon  the  right  of  the  Scotch 
courts  to  redress  any  wrong  committed  by  either  of  the  spouses,  if  the  act 
be  done  within  the  territory  of  Scotland,  and  that  if  divorce  be  sought  on 
the  ground  of  a  personal  wrong  committed  within  the  jurisdiction  of  a 
Scotdi  court,  it  is  the  right  of  the  party  who  suffers  the  wrong  to  have  that 
remedy  whidi  the  law  of  the  country  affords.  Such  reasoning,  however, 
although  it  may  be  good  for  maintaining  the  validity  of  the  Scotch  divorce, 
in  Scotland,  cannot  be  required  to  be  accepted  by  the  tribunals  of  another 
coQutiy.  The  result  is  that  a  sentence  of  divorce  under  such  circumstances 
nuy  be  binding  in  Scotland,  although  of  no  validity  in  the  territory  of 
Bi^huid.  The  inconvenient  consequences  of  this  state  of  the  law  are 
obrions,  and  have  been  frequently  exposed  with  great  force,  particularly 
by  Lord  Brougham  in  his  speech  in  giving  judgment  in  the  case  of  War* 
render  V.  Warrender,  But  this  disgraceful  anomaly  can  only  be  removed 
by  the  Legislature. 

Per  Lord  Colonsay — I  think  that  tiie  English  cases  referred  to— vi&, 
LoUei^s  caoe  and  Conway  v.  Beaidey — ^and  the  case  of  DolpMn,  are  preoe* 
<ients  to  the  effect  that  the  courts  of  England  will  not  recognise  a  decree  of 
divorce  obtained  under  such  circumstances,  and  that,  sitting  in  an  English 
court,  I  am  bound  to  respect  these  precedents  so  £ar  as  they  go.  And  they 
may  be  sufficient  for  the  decision  of  the  present  case.  At  the  same  time,  I 
nay  be  permitted  to  say  that  I  am  not  so  dear  in  my  apprehendon  of  the 
principle  of  general  law  on  which  these  decisions  proceeded.  It  was  said 
that  a  foreign  court  has  no  jurisdiction  in  the  matter  of  divorce,  unless  the 
psrtias  are  domiciled  in  that  country;  but  what  is  meant  by  "domicile 7* 
I  observe  that  it  is  designated  sometimes  as  a  bona  fide  Aomm%  sometimea 
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as  a  real  domicile,  dometimes  as  a  oomplete  domicile,  sometimes  as  a  domi- 
cile for  all  purposes.     But  I  must,  with  deference,  hesitate  to  hold  that  on 
general  prbciples  of  jurisprudence,  or  by  rules  of  international  law^  the 
jurisdiction  to  redress  matrimonial  wrongs  (including  the  granting  of  a 
decree  of  divorce  d  vinculo)  depends  on  there  being  a  "  domicile,"  sach  as 
seems  to  be  implied  in  some  of  these  expressions.     Jurisdiction  to  redress 
wrongs  in  regard  to  domestic  relations  does  not  necessarily  depend  on 
**  domicile  for  all  purposes.**    If  the  decisions  to  which  I  have  referred  pro- 
ceeded on  the  ground  that  the  resort  to  the  foreign  country  was  merely  for 
the  temporary  purpose  of  giving  to  the  courts  of  that  country  the  oppor- 
tunity of  dealing  with  the  case  according  to  their  own  law,  and  thereby 
obtaining  a  dissolution  of  the  marriage,  and  that  such  was  the  object  of 
both  parties,  I  think  that  the  cases  might  derive  support  from  principles  of 
general  law,  on  the  ground  of  being  in  fraudem  Ugis,     But  if  you  put  the 
case  of  parties  resorting  to  Scotland  with  no  such  view,  and  being  resident 
there  for  a  considerable  time,  though  not  so  as  to  change  the  domicile  for 
all  purposes;  and  then  suppose  that  the  wife  commits  adultery  in  Scotland, 
and  that  the  husband  discovers  it^  and  immediately  raises  an  action  of 
divorce  in  the  court  of  Scotland  where  the  witnesses  reside,  and  where  his 
own  duties  detain  him;  and  that  he  proves  his  case  and  obtains  a  decree, 
which  is  unquestionably  good  in  Scotland,  and  would,  I  believe,  be  recog- 
nised in  most  other  countries,  I  am  slow  to  think  that  it  would  be  ignored 
in  England,  because  it  had  not  been  pronounced  by  the  Court  of  Divorce 
here.     How  would  the  Court  of  Divorce  here  deal  with  the  converse  case? 
I  can  figure  many  phases  in  which  the  question  of  the  efficacy  of  a  decree 
of  divorce  may  present  itself  and  I  am  unwilling  in  the  present  case  to  go 
further  than  to  say  that  the  cases  referred  to  satisfy  me  that  the  law  of 
England  does  not  acknowledge  the  validity  of  a  decree  of  divorce  obtained 
in  the  circumstances  disclosed  in  this  case.     There  is  still  another  point  in 
the  case  which  has  raised  some  doubt  in  my  mind.     It  is  this :  assuming, 
as  we  most  do,  on  the  evidence,  that  according  to  the  law  of  Scotland  the 
marriage  of  the  £&ther  and  mother  of  the  appellants  was  a  valid  marriage, 
and  that  they  are  children  lawfully  procreated  of  that  marriage,  and  so,  in 
their  own  country,  legitimate  from  their  birth,  is  that  status  to  be  denied 
to  them  in  this  country,  on  the  ground  that  is  here  pleaded?    I  do  not 
question  the  logic  of  the  reasoning  by  which  the  conclusion  has  been 
reached,  that  if  there  was  no  valid  divorce,  there  was  an  incapacity  to 
marry,  and  consequently  no  valid  marriage.     But  there  was  a  valid  divorce 
and  a  capacity  to  marry  in  the  territory,  and  when  that  marriage  has  re- 
sulted in  the  birth  of  children  who  have  the  status  of  legitimate  children 
according  to  the  law  of  their  own  country,  are  we,  in  reference  to  them  and 
their  rights,  to  revert  to  an  inquiry,  at  whatever  distance  of  time,  as  to 
whether  Buxton's  resort  to  Scotland  was  or  was  not  for  the  purpose  of 
facilitating  the  divorce?     That  has  not  been  directly  decided  in  any  of  the 
cases,  not  even  in  the  case  of  Vardill;  but  I  think  the  cases  tend  in  that 
direction  so  strongly  that  I  cannot,  especially  after  the  opinions  now  deli- 
vered, take  upon  myself  to  suggest  a  doubt  as  to  their  being  the  law  of 
England,  although  I  do  not  see  my  way  to  reconciling  it  with  general  prin- 
ciples of  jurisprudence,  or  the  generally  recognised  rules  of  international  law. 
—Shaw  V.  CouW  (in  re  WiUorit  TruUs.),  18  L.  T.,  N.S.  833;  37  L.J, 
Ch.433. 
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ON   HERITORS  AND  THEIR  MEETINGS. 

(Concluded  from  last  Number,) 

Whkk  the  day  and  hour  of  the  meeting  have  arrived,  the  persons 
assembled  in  terms  of  the  notice  are  next  to  be  formally  constituted  a 
''meeting"  for  despatch  of  the  business  for  which  they  have  been 
convened  With  this  view,  a  preses  or  chairman  is  to  be  chosen,  and 
a  derk  appointed.  As  the  qualification  of  each  individual  entitled  to 
attend  and  take  part  in  the  business  of  the  meeting  is  the  same,  viz., 
the  fact  of  heritorship,  no  one  of  the  heritors  is,  in  point  of  law, 
entitled  to  claim  the  office  of  preses.  This  is  an  honour  to  be  con- 
ferred by  the  choice  of  the  persons  present,  and  is  determined  by  the 
voice  of  the  majority. 

The  duties  generally  of  the  chairman,  when  appointed,  are — 
to  constitute  the  meeting;  to  bring  under  its  consideration  the 
matter  or  matters  of  business  to  be  disposed  of;  to  preserve  order  and 
decorum;  to  secure  a  fair  hearing  to  the  views  of  members  on  any 
matters  pertinent  to  the  business  of  the  meeting,  and  to  control  the 
order  of  debate;  to  take  the  sense  or  opinion  of  the  meeting,  by  vote, 
on  motions  and  amendments  duly  proposed  and  seconded;  to  deter- 
mine the  order  of  voting  thereon,  and  to  announce  the  result  of  the 
vote;  to  adjourn  the  meeting  when  necessary  or  proper;  and  to  attest 
by  his  signature  the  accuracy  of  the  minutes  of  the  meeting,  when 
these  have  been  approved  of 

The  person  who  acts  as  clerk  at  any  of  the  meetings  in  question,  is 
ordinarily  the  individual  who  holds  the  office  of  clerk  to  the  heritors; 
bat  sometimes  a  special  nomination  of  a  clerk  is  made.  This  appears 
to  have  been  done  in  the  case  of  Gadder,  supra,  where  the  oath  de 
fiddi  administratione  officii  was  administered  to  the  person  appointed 
(see  Sess.  Papers,  Fac.  GolL,  1813,  No.  67>  It  is  the  duty  of  the 
derk  to  be  present  during  the  diet  of  meeting;  to  take  accurate 
memoranda  of  the  res  gestae,  including,  in  particular,  the  appointment 
of  the  chairman,  and  the  names  of  the  heritors  present;  all  motions 
and  amendments,  and  by  whom  made  and  seconded,  with  the  result 
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of  the  vote  thereon  as  announced  by  the  chairman;  and  any  other 
important  act  done,  or  special  matter  of  business  brought  under 
consideration,  and  also  when  and  how  the  meeting  was  terminated — 
by  adjournment  or  otherwise.  From  these  memoranda  the  clerk 
should,  either  at  the  time  or  immediately  afterwards,  make  a  distinct 
and  concise  written  statement  of  what  passed  or  was  transacted  at  the 
meeting.  This  statement  is  styled  the  minutes  of  the  meeting. 
When  a  report  by  a  man,  or  men,  of  skill,  or  others,  is  made  to  the 
meeting,  the  minutes  should  also  contain  a  correct  statement  of  such 
report,  if  a  verbal  one;  while  if  it  be  a  written  report,  it  should  either 
be  engrossed  ad  longum,  or  specially  referred  to  in  the  minutes  as 
forming  part  of  them. 

These  minutes  constitute  the  formal  record  of  the  proceedings  at 
the  meeting;  and  as  the  body  of  heritors  of  each  parish  has  a  recog- 
nised legal  status — ^at  least  quoad  the  matters  above  alluded  to — it 
seems  to  follow  that  when  the  minutes,  as  approved  of,  are  duly  signed, 
they  become  admissible  as  evidence,  and,  indeed,  constitute  the  proper 
evidence  to  prove  what  passed  at  the  meeting  (see  the  case  of  Gadder, 
supra,  6  Paton  238;  Fergusson  v.  Skirving,  2d  July,  1850,  12  D. 
1145).  Accordingly,  it  is  the  duty  of  the  clerk  to  obtain  the  signa- 
ture of  the  chairman  to  the  minutes  when  and  as  approved  of.  While 
the  chairman  who  presided  at  the  meeting  to  which  the  minutes  relate 
appears  to  be  the  most  becoming  person  to  attest  their  accuracy  and 
authenticity,  the  case  of  Fergusson  v.  Skirving,  just  cited,  seems 
to  indicate  that  they  may  be  validly  signed  by  the  chairman  of  a  sub- 
sequent meeting  at  which  the  minutes  are  read  over  and  approved  of 
(see  also  G,  K  Rail  Go.  v.  Inglis,  9th  July,  1851, 13  D.  1315,  aff  1 
Macq.  112).  It  is  further  the  duty  of  the  clerk  to  keep  the  minutes 
with  scrupulous  care  and  fidelity,  and  on  no  account  whatever  to 
make  or  permit  to  be  made  on  them,  after  approval,  any.  even  the 
most  trifling,  alteration.  In  the  case  of  Gadder,  supra  (4th  March, 
1813,  F.  C,  aff.  6  Paton  238),  it  was,  inter  alia,  ruled  that  the  minutes 
of  the  meeting  of  heritors  there  in  question  could  not  be  looked  at  as 
nnexceptionable  evidence  of  what  took  place  thereat,  from  the  altera- 
tions made  on  them  by  the  clerk  after  the  meeting  was  over. 

Save  in  the  case  of  an  original  or  pro  re  nata  meeting,  minutes 
will,  or  ought  to  exist  of  the  preceding  meeting.  Accordingly — sub- 
ject to  the  exception  now  alluded  to — after  the  meeting  has  been 
constituted,  and  the  minutes  of  the  previous  meeting  read  and 
approved  of,  it  is  usual  next  to  announce  the  object  of  the  then 
meeting.  This  is  frequently  done  by  the  preses  or  the  clerk  reading 
over  the  notice  calling  the  meeting,  which  ought  to  contain  an  an- 
nouncement of  the  business  to  be  transacted  thereat 

Each  heritor  of  the  parish  present,  is,  as  a  general  rule,  entitled, 
subject  to  the  control  of  the  chairman,  to  be  heard  and  to  vote  on  all 
matters  submitted  by  him  to  the  consideration  of  the  meeting.  Each 
heritor  constitutes  a  unit  of  the  members  composing  the  meeting,  and, 
as  such,  is  entitled  to  a  vote.    Hence,  the  votes  are  per  capita — each 
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▼ote  bang  of  equivalent  value  or  effect  in  deciding  the  fate  of  a  given 
motion.  The  only  exception  to  this  principle  occurs  in  those  cases 
where,  by  special  statutory  provision,  a  different  arrangement  is  either 
enjoined  or  implied;  as,  for  instance,  in  the  disjunction  of  parishes 
under  7  and  8  Vict,  c.  44,  §§  1-7,  where  it  is  the  amount  of  the 
heritors'  respective  valuation  which  determines  the  requisite  consent. 
Absent  heritors,  who  are  entitled  to  be*  present,  may  vote  by  proxy. 
This  latter  point  was  recognised,  or  assumed  as  undoubted,  in  the 
case  of  Gadder,  supra,  where — as  Boyle,  J.  C,  remarks  in  Robert- 
son v.  Murdoch  (23d  Feb.,  1830,  8  S.,  590)— and  in  the  cases  of 
Anwoih  funrep.  in  C.  of  S.,  4  Dow,  H.  of  L.  279);  Falkirk  (oth  June, 
1827,  5  S.  761,  aff  4  W.  and  S.  300),  and  various  others,  absentees 
have  been  represented,  and  have  voted  at  heritors'  meetings  by 
proxies. 

In  GuUen  v.  SproU  (17th  Feb.,  1841, 3  D.  561),  dealing  with  it  as  a 
case  nnder  the  Act  1690,  c  23,  which,  however,  it  was  not,  Lord  Cock- 
bum  expressed  the  opinion,  that  mandates  authorizing  another  to 
vote  in  the  election  of  an  assistant  and  successor  to  the  minister, 
nnder  that  Act,  required  either  to  be  probative  or  holograph  of  the 
grantor.  If  this  rule  be  absolute,  which  may  perhaps  be  doubted,  it 
does  not  appear  to  have  been  always  strictly  observed;  and  in  the 
case  of  Gadder,  supra,  it  was  maintained,  and  apparently  without 
authoritative  contradiction,  that  such  mandates  do  not  require  to  be 
probative  in  terms  of  the  Act  1681,  c.  5  (see  Sess.  Papers,  Fac.  ColL, 
No.  57,  Petition,  p.  14).  The  mandate,  however,  ought  to  be  explicit 
in  its  terms;  and  it  must  be  executed  in  conformity  with  the  rules 
applicable  to  this  branch  of  the  law  and  class  of  instruments.  Hence, 
in  the  case  last  cited,  the  objection  to  a  mandate  granted  by  a  minci 
pubes  was  sustained,  that  it  bore  to  be  granted  in  name  of,  and  was 
signed  by,  the  guardians  of  the  minor  on^,  and  not  by  her  with  their 
consent  By  7  and  8  Vict,  c  21,  proxies  for  voting  at  meetings 
of  shareholders  of  joint-stock  companies  requiro  to  be  stamped.  No 
similar  statutory  provision,  however,  has,  it  is  believed,  been  passed 
in  reference  to  proxies  used  at  heritors'  meetings,  and  if  so— legislative 
enactment  being  required  to  impose  the  requirement  —  none  such 


While  landed  proprietrixes  do  not  in  general  attend  heritors'  meet- 
ings, they  aro  probably  entitled  to  do  so,  and  to  vote  personally 
thereat  In  Broum  v.  Johnstone  (9th  June,  1830,  8  S.  899),  whero, 
under  a  disposition  of  a  right  of  patronage  to  the  magistrates  of  the 
bui^h,  and  the  heritors  and  others  of  the  parish  of  Butherglen,  a 
meeting  was  called  for  the  appointment  of  a  minister,  which  was 
attended  by  a  variety  of  persons,  including  females;  it  was,  inter  alia, 
held,  that  women,  if  otherwise  qualified,  could  vote.  This  goes  far  to 
decide  the  point  in  the  way  now  suggested.  In  any  view,  the  case  of 
Gadder,  supra,  seems  to  decide  that  female  heritors  may  exercise  the 
right  of  voting  at  heritors'  meetings  by  means  of  proxiea  The  rubric 
to  the  report  in  Shaw,  p.  899,  .of  the  above  case  of  Rutherfflen, 
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bears  "that  minors  might"  vote,  "their  curators,  where  they  any 
had,  consenting," — thus  leaving  it  to  be  inferred  that  a  minor  heritor, 
when  he  has  no  curators,  was  himself  entitled  to  vota  This  doctrine, 
however,  is  not  distinctly  deducible  from  the  terms  of  the  report 
itself,  or  from  that  given  in  5  Fac.  Dec.  729;  and  it  is  made  more 
doubtful  by  a  MS.  note  by  Boyle,  Ld.  J.  C,  on  the  Session  Papers, 
in  these  terms,  "  Refuse,  with*variation,  as  to  minors  with  consent  of 
their  curators,"  Bead  in  connection  with  the  interlocutor  of  the 
Lord  Ordinary,  this  note  seems  rather  to  contradict  the  rubric. 

Maclaurin,  in  Points  of  Law,  p.r77,  says  that  it  has  been  decided  that 
a  minor  could  not  vote  as  a  commissioner  of  supply  at  the  election  of  a 
collector  of  the  cess;  and  in  support  of  this  dictum,  he  refers  appar- 
ently to  Hay  V.  Hepburn  (1735,  M,  8929).  As  reported,  however, 
the  judgment  here  pronounced  seems  to  be  rested  on  a  principle  which 
is  beyond  the  scope  of  the  point  in  question,  and  does  not  truly  affect 
it,  viz.,  that  a  minor  cannot  hold  an  office  which  involves  the  exercise 
of  judicial  functions.  For  it  was  here  held  that  as  a  commissioner  of 
supply  is  by  the  nature  of  his  office  a  judge,  and  also  liable  as  a 
cautioner  for  the  collector,  a  minor  was  not  eligible  for  appointment  as 
such;  and,  therefore,  on  this  ground,  an  objection  to  hia  vote  was,  in 
a  competition  between  two  persons  for  the  post  of  collector,  sustained. 
Hence,  unless  ruled  by  the  case  of  Rutherglen,  supra,  it  would  rather 
appear  that  the  point  has  not  yet  been  in  terminis  decided,  whether  a 
minor  without  curators  is  entitled  to  take  part  in,  and  vote  at,  heri- 
tors' meetings  generally.  Principle,  however,  seems  rather  to  support 
the  affirmative  view;  and  although,  qvoad  capacity,law  makes  no  avowed 
distinction  between  the  age  fourteen  and  twenty-one,  it  is  probable 
that,  at  all  events,  a  minor  on  the  verge  of  majority  (not  having 
curators)  would  be  found  entitled,  as  in  the  management  of  his  own 
affairs,  to  take  part  in  the  proceedings  at  such  meetings. 

The  point  seems  more  doubtful  whether  a  minor  heritor  having 
curators  can  vote  at  the  meetings  in  question  without  their  concur- 
rence. While  there  are  not  wanting  considerations  which  suggest 
that  he  might  be  entitled  to  do  so/ legal  principle  seems,  on  the  whole, 
rather  to  point  to  a  different  conclusion;  and  the  case  of  Rutherglen 
may,  perhaps,  oe  viewed  as  supporting,  if  not  affirming  this  latter  view. 

Voting  by  proxy  at  heritors'  meetings  being  recognised,  a  minor 
heritor  having  curators,  can  with  their  consent  grant  a  mandate  to 
another  to  attend  and  vote  for  him.  A  mandate  executed  by  the 
minor  alone,  in  such  circumstances  would  not,  it  is-  apprehended,  be 
effectual;  and  as  the  case  of  Gadder,  supra,  decides,  the  mandate 
would  be  invalid  if  granted  by  and  in  name  of  his  curators  alone. 

As  pupillarity  is  in  the  eye  of  law  a  state  of  absolute  incapacity, 
heritors  who  are  pupils — ^and  a  similar  remark  applies  to  those  who  are 
insane — ^are  not  entitled,  because  not  competent,  to  vote  at  heritors' 
meetings.  The  interests  of  all  such  heritors  must  be  attended  to*  and 
proteclSd  by  their  guardians,  one  of  whom  may  be  authorised  and 
deputed  by  the  others  to  represent  them,  and  take  part  in  the  pro- 
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ceedings,  and  vote  at  the  meeting  on  behalf  of  their  ward;  or  they 
may  concur  in  granting  a  special  mandate  to  this  effect  to  a  person 
not  of  their  nnmber  as  their  proxy. 

The  principle  upon  which,  at  common  law,  the  nature  and  extent  of 
the  rights  of  the  chairman  of  an  ordinary  meeting  depend,  is  not  clearly 
fixed.  It  has  been  maintained  that  having  regard  to  the  true  character 
of  the  duties  to  be  discharged  by  him,  expediency  and  propriety 
require  that  his  position  at  the  meeting  should  be  a  disinterested  and 
an  impartial  one,  and  that  to  secure  as  far  as  possible  this  result,  he 
should  not  be  entitled,  qxia  individual,  to  exercise  any  direct  influence 
on  its  deliberations,  by  voting  on  any  motion  proposed;  and  that  he 
should  be  entitled  to  vote  only  in  the  event  of  an  equal  division  of 
opinion  among  the  ordinary  members  of  the  meeting,  and  as  it  was  ex 
necessitate  and  in  order,  qua  chairman,  to  extricate  matters  from  a 
dead  lock.  On  the  other  hand,  it  has  been  argued,  that  so  to  limit 
the  right  of  a  chairman  to  take  part  in  the  business  of  a  meeting 
would,  in  many  cases,  be  to  exclude  him  from  the  exercise  of  a  per- 
sonal right  or  privilege,  in  violation  of  the  rule  nemini  offidum  suum 
debet  esse  damnasum.  There  appears  to  be  considerable  plausibility 
in  both  views.  The  instances  in  which  the  former  rule  applies  are 
numerous.  Thus,  the  Lord  Justice  General  in  "the  High  Court  of 
Justiciary,  the  Speaker  in  the  House  of  Ck)mmons,  and  the 
Moderator  of  the  (General  Assembly  or  of  a  Presbytery,  each 
has  only  a  casting  vote,  and  not  a  deliberative  vote.  On  the  other 
hand,  it  appears  as  the  result  of  judicial  decision  and  dicta  on  the 
subject,  that  at  common  law,  and  apart  from  statute  or  inveterate 
usage,  the  preses  of  ordinary  meetings,  such  as  those  of  heritors,  has 
not  a  casting  vote,  but  only  a  deliberative  vote. 

On  this  principle  it  was  held  in  Thorn  v.  Dalrymple  (unrep.  in  C. 
of  S.,  H.  of  L.  1763,  6  Paton  737),  that  in  the  election  of  the  Rector 
and  other  officers  of  King's  College,  Aberdeen,  the  Principal,  who  was 
ex  officio  chairman  of  the  meeting,  was  not  entitled  to  a  double  or 
casting  vote.  In  Playfair  v.  MacDonald  (unrep.  in  0.  of  S.,  H.  of  Ix 
1809,  5  Paton  265),  reversing  the  judgment  of  the  Court  below,  it  was 
decided — but  solely  and  exclusively  in  respect  of  inveterate  usage  to 
this  effect,  which  was  held  to  have  prescribed  the  rule  in  the  matter — 
that  the  Principal  of  the  College  of  St  Andrews  was  entitled  both  to  a 
deliberative  and  a  casting  vote.  Conflicting  opinions  were  expressed 
by  the  judges  of  the  Court  of  Session  in  this  case  as  to  the  law  on 
the  point  in  question.  Thus,  Meadowbank,  Ld.,  said,  "It  is  founded 
on  common  sense  that  the  dignior  persona  must  have  a  preponder- 
ance, and  therefore  a  double  vota"  This  view  was  substantially  that 
adopted  by  Lord  Woudhouselee.  On  the  other  hand.  Lord  Hope,  J.  C, 
with  whose  opinion  Lords  Hermand  and  Armadale  concurred,  said,  ''  I 
think  there  is  no  double  vote,  and  that  nothing  but  statute  or  inve- 
terate custom  can  bestow  this;"  while  the  doctrine  announced  by 
Lord  Craig  was  that  the  Principal  must  either  have  two  votes«or  none 
atalL 
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In  the  case  of  Cadder,  supra,  it  was  authoritatively  decided  that  the 
preses  chosen  by,  and  being  himself  one  of  the  members  of  a  meeting 
of  heritors  convened  for  the  election  of  an  assistant  and  successor  to  the 
parish  minister,  under  the  Act  1690,  c.  23,  was  not  entitled  to  a  casting 
vote,  while  the  jnd^i^ent  recognises  that  he  was  entitled  to  a  delibera- 
tive vote.  Assuming,  as  may  fairly  be  done,  the  view  that  the  decision 
in  this  case  was  rested  on  no  specialty,  it  seems  to  settle  the  doctrine 
as  above  stated,  viz.,  that  at  common  law,  and  apart  from  statutory 
provision,  the  chairman  of  an  ordinary  meeting  of  heritors  is  not 
entitled  to  a  double  vote,  and  that  the  vote  which  he  may  give  is  an 
original  or  deliberative,  and  not  a  casting  vote.  The  application  of 
this  rule  in  the  case  of  an  equal  division  of  unexceptionable  votes  on  a 
given  resolution,  would  be  that  quoad  hoc  the  meeting  would  prove 
abortive.  This  is  a  serious  practical  objection  to  the  propriety  of  the 
rule,  and  affords  a  strong  argument  against  its  soundness,  at  least  its 
propriety.  The  only  reason  that  such  an  inconvenient  result  did  not 
follow  in  the  case  of  Gadder  was  because  certain  other  votes  were 
successfolly  objected  to,  and  equality  of  division  was  thus  avoided. 

In  the  case  in  question  the  point  was  raised,  but  not  decided,  viz., 
whether  a  meeting  could  by  consent  actual  or  constructive  specially 
confer  on  the  chairman  and  as  a  condition  of  his  appointment,  a 
right  to  exercise  a  casting  as  well  as  a  deliberative  vote. 

At  the  meeting  of  heritors  called  for  the  purpose  of  considering  and 
adopting  measures  for  providing  or  maintaining  church,  manse,  glebe, 
or  churchyard  accommodation,  or  other  parochial  requirements  of  a 
relative  nature,  resolutions  may  be  passed  to  carry  a  given  measure 
into  effect ;  remits  may  be  made  to  men  of  skiU,  or  others,  and  their 
reports  disposed  of ;  plans  and  estimates  may  be  approved  of ;  con- 
tracts may  be  concluded,  and  instructions  issued  for  commencing  or 
proceeding  with  a  given  operation;  assessments  may  be  imposed  to  defray 
the  expenses  incurred ;  and  a  collector  appointed  to  levy  from  the  dif- 
ferent heritors  the  shares  of  contribution  due  by  them  respectively. 
In  a  word,  the  heritors,  as  a  corporate  body,  may  at  such  meetings 
take  aU  the  steps  necessarily  or  properly  connected  with  canyiug  into 
practical  effect  the  general  resolution  adopted. 

If  an  heritor  consider  himself  aggrieved  by  any  resolution  passed  at 
the  meeting,  his  remedy  is  to  apply  for  redress  to  the  Court  of  Session, 
who,  as  laid  down  in  case  of  Mauchline  (9  Dec,  1834,  13  S.  154, 
§  4),  possess  authority  "  to  control  and  direct  the  body  of  the  heritors  " 
in  their  proceedings  referred  to.  Mere  dissent,  however,  although 
accompanied  by  the  proper  precautionary  step  of  a  protest,  will  not 
necessarily  protect  the  heritor  against  the  operative  effect  of  the 
resolution.  To  secure  such  protection,  he  ought  to  bring  the  resolu- 
tion complained  of  under  review  of  the  Court  of  Session.  The  mode 
of  doing  this  has  hitherto  been  by  suspension  or  advocation,  ac- 
cording to  the  nature  and  practical  effect  of  the  resolution.  By  the 
recent  Act,  31  and  32  Vict,  c  100,  §  64,  however,  the  process  of  ad- 
vocation i»  aV'olibhed  ;  and  although  a  resolution  passed  at  a  meeting 
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of  heritors  can  scarcely  be  with  propriety  styled  a  judgment  of  any 
Sheriff  or  other  "  inferior  Court  or  Judge  **  as  specified  in  the  succeed- 
iDg  section,  such  a  construction  may  perhaps  be  put  upon  it,  to  the 
effect  of  permitting  review  by  way  of  '*  appeal "  in  lieu  of  that  by  way 
of  advocation,  so  as  to  save  to  this  extent  a  corresponding  unintended 
repeal  of  the  jurisdiction  of  the  Court  of  Session. 

Although  on  the  refusal  or  failure  of  the  heritors  as  a  body  to  take 
self-action  in  any  of  the  matters  now  alluded  to,  the  Presbytery  of  the 
bounds  is  entitled  to  adopt  such  measures  as  in  its  opinion  may  be 
necessary,  this  power  of  procedure  is  not  such  as  confers  on  Presbyteries 
a  right  to  give  practical  relief  to  one  or  more  heritors  against  the 
resolutions  of  a  majority.  To  this  effect  Presbyteries  have  not  at  least 
hitherto  been  deemed  Courts  of  Review ;  and  unless — ^which,  however, 
does  not  seem  to  be  the  case — the  recent  Ecclesiastical  Buildings  and 
Glebes  Act  (31  and  32  Vict,  c.  96)  has  introduced  an  alteration  in 
this  respect,  the  appropriate  remedy  for  an  heritor  to  adopt  who 
wishes  to  protect  himself  against  the  consequence  of  a  resolution 
passed  by  his  co-heritors,  is  that  above  pointed  out. 

In  a  case  now  pending,  the  point  was  raised — ^but,  under  an 
arrangement  of  parties,  withdrawn  from  judicial  consideration — 
whether,  after  a  given  course  of  action — such  as  rebuilding,  as  opposed 
to  xepairing  merely,  the  church  or  manse — had  been  adopted  by  a 
resolution  duly  passed  at  one  meeting  of  heritors,  such  resolution 
could  be,  at  a  subsequent  meeting  of  heritors,  competently 
recalled  and  negatived  by  a  counter  resolution,  and  the  aidoption 
of  a  different,  and  an  inconsistent  course  of  action  thereby 
affirmed.  This  question  appears  susceptible  of  an  alternative 
answer.  Where  nothing  of  a  practical  nature  has  followed  upon  the 
first  resolution,  and  res  sunt  integrce,  there  seems  no  reason  why  it 
may  not  be  competently  recalled,  and  followed  by  a  different  resolu- 
tion A  resolution  by  a  body  of  heritors  is  just  a  formal  expression 
of  their  will;  and,  in  point  of  principle,  they  seem  as  much  en- 
titled to  change  their  opinion  on  a  given  subject  as  they  were 
entitled  to  form  it  originally.  On  the  other  hand,  if  something 
practical  has  been  done  under  the  resolution,  and  res  non  sunt  integrce, 
as,  if  expense  has  been  incurred,  or  a  transaction  entered  into  by  some 
of  the  heritors,  or  a  contract  concluded  with  a  third  party  on  the  faith 
of  it^  then  the  case  of  Mauchline,  supra,  tends  to  support  the  view — 
although  it  does  not  by  any  means  decide  the  point — that  the  counter 
resolution  would  in  such  circumstances  be  void  or  voidable,  by  the 
parties  interested,  to  maintain  the  binding  character  of  the  original 
resolution ;  or  otherwise,  that  if  the  counter  resolution  is  to  receive 
effect,  its  promoters  should  be  bound  to  make  good  the  loss  or  damage 
incurred  as  consequent  on  the  change  of  mind,  on  the  part  of  the 
body  of  heritors,  which  it  implies. 

When  due  notice  of  the  meeting  at  which  a  given  resolution  is 
adopted  has  been  given  to  all  the  heritors,  and  when  the  resolution  is 
competent  in  itself,  and  has  been  passed  in  a  formal  and  regular 
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fDanner,  and  when,  in  adopting  it^  the  meeting,  or  those  by  whose 
inflnence  or  votes  it  was  carried,  have  been  acting  honestly  in  the 
matter,  the  result,  as  was  laid  down  in  the  case  of  MauchUne,  supra 
(13  Shaw,  p.  154),  is,  that  each  heritor  is  bonnd  by  such  resolution, 
and  by  the  acts  generally  of  the  meeting,  ''whether  he  be  sane  or 
insane,  major  or  minor,  present  at  the  meeting  or  absent,  voting  with 
the  majority  or  with  the  minori^,  acquiescing  in  or  protesting  against 
what  is  done.'' 

While  a  resolution  r^ularly  passed  implies,  inter  alia,  that  the  sub- 
ject of  it  comes  within  the  scope  of  the  business  for  which  the  meeting 
has  been  called,  and  has  been  embodied  in  a  motion  properly  made  and 
seconded,  and  carried  by  a  majority  of  the  heritors  present  duly 
qualified  to  vote  upon  it,  or  by  their  proxies,  the  amount  of  the 
majority  is  unimportant,  and  so  likewise  is  the  number  of  persons 
who  have  attended  or  voted  at  the  meeting.  This  remark  is  well 
illustrated  by  the  case  last  referred  to.  Here  the  meeting  (of  28th 
Sept,  1826),  at  which  the  resolution  was  passed  to  repair  the  church 
in  conformity  with  certain  plans  previously  lodged,  was  attended  by 
only  one  heritor.  Nevertheless,  the  resolution  so  passed  by  him  was 
held  to  be  binding  in  its  consequences  on  all  the  heritors;  and,  on 
this  principle,  the  advocator,  as  one  of  their  number,  was  held  liable 
in  a  ratable  proportion  of  the  expense  incurred  in  executing  the 
repair  operations. 

The  instances  seem  rare  in  which  individual  heritors  have  pleaded 
exemption  from  liability  under  a  resolution  of  their  own  body,  on  the 
ground  or  allegation  that  the  meeting  was  chargeable  with  culpa  in 
passing  it  At  the  same  time,  the  validity  of  such  a  plea  is  recognised 
when  the  culpa  amounts  to  culpa  lata  quce  dolo  equiparatur.  As 
the  heritors  present  at  a  meeting  are  by  law  invested  with  the  char- 
acter and  powers  of  doers  or  mandataries  for  the  whole  body,  the 
doctrine  of  responsibility  for  fault  or  neglect  in  their  conduct  under 
the  contract  of  mandate  applies.*  Hence,  where  the  conduct  of  the 
meeting  passing  a  given  resolution,  or  embarking  on  a  given  course 
of  action,  involves  the  degree  of  fault  or  culpa  expressed  in  the  above 
brocard,  it  seems  consistent  with  judicial  authority  to  say  that  an 
absent  or  an  opposing,  protesting,  or  non-concurring  heritor  will  not 
be  held  liable  for  the  result  of  such  resolution  or  course  of  action.  The 
kind  of  fftult  referred  to  may  be  one  of  commission  or  of  omission, 
and  it  may  amount  to,  or  consist  in,  either  (1)  fraud,  or  (2)  wilful 
misconduct,  or  (3)  gross  negligence. 

When  the  heritors  present  at  a  meeting,  or  a  majority  of  them,  are 
guilty  of  a  fraud,  or  are  practising  deception  against  the  minority,  or 
against  any  absent  member,  in  passing  a  given  resolution,  or  in  doing 
or  ordering  a  certain  thing  to  be  done,  t£en  law  will  step  in  to  pro- 
tect such  absent  or  dissentient  member  from  liability  under  or  in 

*  8ee  MackeDzi6*B  Roman  Law,  p.  197,  where  the  theory  of  responnbilitj  for  ikult 
i«  very  clearly  explained,  and  the  roles  applicable  thereto  stated. 
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respect  of  such  resolation  or  thing.  For  it  would  be  quite  inequitable 
and  unjust  that  non-participant  and  innocent  persons  should  be 
bound  by  the  acts  of  wilful  wrong-doera 

Even  although  the  element  of  fmud  be  awanting,  dissentient  and 
absent  heritors  may  be  relieved  from  the  liability  which  would  other- 
wise attach  to  them,  in  respect  of  a  given  resolution  passed  by  their 
co-heritors,  when  their  adoption  of  this  resolution  implies  wilful  mis- 
conduct, culpable  rashness,  or  reckless  imprudence.  Thus,  if  a 
meeting  of  heritors  were,  without  inquiry  or  investigation  of  any  kind 
as  to  the  actual  structural  condition  of  a  church  which  was  not 
palpably  in  an  unrepairable  state  of  dilapidation,  to  ordain  it  to  be 
pulled  down  and  rebuilt,  and,  after  considerable  expense  had  been 
incurred,  it  was  proved  that  the  church  was  quite  repairable ;  or  ify 
without  consulting  a  man  of  skill,  or  obtaining  any  professional  or 
proper  advice  on  the  subject,  were,  in  the  face  of  protests  or  remon- 
strances against  such  a  rash  proceeding,  to  enter  into  contracts  for 
the  repair  of  a  church  which  was  afterwards  discovered  to  be  unre- 
pairablo — ^in  these  and  similar  other  cases,  where  the  proceedings  of 
the  meeting  are  marked  by  blind  rashness  and  obstinate  precipitancy, 
the  dicta  by  the  consulted  judges,  and  by  Lord  Jeffrey  in  the  case  of 
Mauchiine  (13  S.  154,  et  seq.),  seem  to  imply  that  the  law  would 
hold  such  conduct  as  amounting  to  culpa  lata,  and  would  relieve 
from  liability  for  the  useless  expenditure  incurred  through  such 
obvious  misconduct,  those  who  remonstrated  against,  or  were  not 
participators  in  it 

Agaan,  if  the  meeting  purposely  or  causelessly  omit  to  adopt  a 
measure  which  the  dictates  of  common  sense,  or  the.  rules  of  ordinary 
prudence,  imperatively  require,  or  obviously  suggest  should  be  adopted, 
either  as  an  indispensable  step  in  a  course  of  action,  or  as  a  precau- 
tionary measure,  or  as  a  necessary  or  becoming  part  of  the  general 
measure,  then  such  neglect  amounts  in  the  eye  of  law  to  gross  neglect, 
or  culpa  lata;  and  if  pecuniary  loss  or  other  liability  directly  result 
therefrom,  law  will  be  inclined  to  protect  against  such  loss  or  liability 
absent  or  non-participant,  and  still  more,  protesting  or  objecting 
heritors,  and  to  visit  the  result  of  this  fault  of  omission  on  those  who 
are  truly  chargeable  with  it 

These  considerations  suggest  the  remark  that  a  meeting  of  heritors 
should  proceed  with  regularity  in  the  conduct  of  its  business,  and  par- 
ticularly should  exercise  great  care  and  circumspection  in  adopting 
resolutions,  or  embarking  on  a  course  of  action,  the  effect  of  which  is, 
or  may  be,  to  create  liability  against  the  heritors  as  a  body.  Both  in 
what  they  do,  and  in  the  manner  of  doing  it,  the  meeting  should  omit 
nothing  which  prudence  or  established  practice  suggests  or  enjoins, 
and  should  do  nothing  which  is  inconsistent  with  either. 

J.  M.  D. 
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APPEALS  FROM  INFERIOR  COURTS. 

Whateveb  otherwise  may  result  from  the  Ubours  of  the  Royal  Com- 
mission, it  may  be  predicted,  without  incurring  the  risk  of  being 
seriously  contradicte(t  that  material  changes  will  be  effected  in  the 
relations  between  the  Sheriff  Courts  and  the  Court  of  Session.  I(  as 
some  propose,  the  change  is  to  consist  in  the  total  abolition  of  the 
double  sheriffship,  the  important  question  arises — What  is  to  be  sub- 
stituted for  the  appeal  which  now  exists  from  the  Sheriff-Substitute 
to  the  Sheriff?  It  may  be  asserted,  with  some  truth,  that  the  appeal 
now  taken,  in  the  majority  of  cases,  is  a  mere  matter  of  routine;  that 
litigants,  or  rather  their  agents,  have  got  into  a  habit  of  never  resting 
content  with  the  judgment  of  the  Court  of  first  instance;  but  that  if 
this  "cheap  appeal"  were  taken  away,  the  client  at  least  would,  in 
nine  cases  out  of  ten,  be  quite  satisfied  with  the  decision  of  the  local 
judge.  This  would  then  be  of  better  quality,  because  (1)  the  office 
would  come  to  be  held  by  a  superior  class  of  men ;  (2)  the  debate 
would  be  more  carefully  conducted  when  the  rectification  of  mistakes 
had  become  more  difficult  There  is  thus,  it  may  be  aigned,  reason 
to  believe  that,  in  the  great  majority  of  cases,  the  public  would  get 
equally  good  law  at  a  considerably  reduced  cost.  But  assuming  that 
many  cases  miist  be  appealed,  what  means  can  be  taken  to  effect  this 
at  a  moderate  cost? 

Two  ideas  have  already  been  mooted — either  (1)  that  certain  Sheriffs 
be  appointed  to  travel  about  the  country  in  pairs,  for  the  purpose  of 
visiting  the  different  sheriffdoms  and  hearing  appeals,  or  (2)  that  an 
appeal  should  be  direct  from  the  resident  Sheriff  to  the  Court  of 
Session.  The  first  of  these  suggestions  has  its  origin  mainly  in 
the  want  of  harmony  which  existing  arrangements  have  necessarily 
produced  between  the  profession  in  the  country  and  the  Supreme 
Court  It  entirely  ignores  the  true  functions  of  an  appellate  jurisdic- 
tion, and  the  lessons  which  were  taught  by  thirty  years'  experience  of 
Registration  Appeal  Courts  consisting  of  Sheriffs,  the  most  effectual 
instruments  ever  contrived  for  the  production  of  bad  and  uncertain 
law.  It  is  clear  without  argument  that,  apart  from  the  question  of 
expense,  a  judgment  of  the  Court  of  Session  must  be  preferable  to  the 
judgments  of  the  suggested  peripatetic  Appeal  Court  of  Sheriffs.  But 
it  is  said  the  expense  of  the  Court  of  Session  is  so  great,  that  it  is 
better  for  the  litigants  to  be  content  with  the  judgment  of  the  Sheriffs 
than  encounter  it  Now,  in  the  first  place,  unless  it  is  proposed  to 
make  the  judgments  of  the  Appeal  Sheriffs  final — a  proposition,  we 
venture  to  think,  which  the  most  ardent  admirer  of  cheap  justice  will 
scarcely  have  the  courage  to  maintain — it  is  open  to  either  party  to 
bring  the  whole  case  to  the  Court  of  Session  even  after  the  expense  of 
an  appeal  to  the  Sheriff  has  been  incurred.  The  effect  of  this  is 
largely  to  increase  the  expense.  If,  as  proposed,  the  Appeal  Sheriffs 
are  debarred  from  practising,  first-class  men  will  not  accept  the  office; 
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and  the  judgments  of  second-rate  lawyers  are  more  likely  to  be 
appealed  than  acquieseed  in.  This,  it  will  be  said,  would  be  just  keep- 
ing up  the  existing  nuisance  under  a  new  name.  Even  therefore  if  it 
were  much  more  expensive  to  come  to  the  Court  of  Session,  it  would 
be  better  that  this  expense,  which  falls,  or  ought  to  fall,  on  the  wrong- 
doer, should  be  incurred  at  the  outset,  than  that  it  should  be  incurred 
''  at  the  end  of  the  day,''  plvs  the  expense  of  a  useless  appeal  to  the 
Sheriffs.  If  the  present  double  sheriffship  is  to  be  abolished,  there 
appears  to  be  no  escape  from  one  of  two  alternatives— either  make  the 
judgments  of  the  proposed  new  Appeal  Sheriffs  final,  or  don't  appoint 
them  at  all,  and  allow  an  appeal  direct  from  the  resident  Sheriff  to  the 
Court  of  Session. 

But»  in  the  second  place,  is  it  true  that  the  expense  of  an  appeal  to 
the  Court  of  Session  must  necessarily  be  so  great  as  interested  parties 
tiy  to  make  out?  We  think  not.  Of  course,  by  unnecessary  prelimi- 
nary proceedings;  by  having  two  counsel  in  trifling  cases;  by  continu- 
ations of  cases  from  day  to  day,  and  the  present  absurd  custom  of 
sending  additional  fees  to  counsel  for  each  new  attendance,  however 
short;  by  formally  putting  the  case  out  for  advising,  and  thereby 
entailing  additional  fees;  and  in  the  Inner  House,  by  allowing  a  fee 
to  counsel  for  moving  the  approval  of  the  auditor's  report  where 
no  objections  are  lodged — a  very  huge  account  may  be  incurred. 
But  if  the  Court  and  the  parties  are  both  desirous  to  avoid  unneces* 
sary  expense,  and  if  country  agents  will  ever  learn  that  an  ordinary 
case  will  generally  be  better  attended  to  by  a  careful  junior  than  by 
a  junior  and  an  overworked  senior  counsel,  with  divided  responsibility, 
it  might  easily  be  dona 

When  an  appeal  is  taken  in  the  Sheriff  Court  against  a  final 
judgment  of  the  resident  Sheriff,  and  the  process  is  sent  by  the 
Sheriff-Clerk  to  the  clerk  of  Court,  the  case  ought  to  find  its  way  to 
the  roll  without  any  trouble  or  expense  incurred  by  the  appellant 
The  case  should  come  out  for  hearing  in  its  order;  and,  in  an 
ordinaty  appeal,  one  counsel  on  each  side  is  quite  sufficient.  The 
Court  disposes  of  the  case,  which  has  been  brought  to  a  point  by  the 
Sheriff's  judgment,  and  upon  the  expenses  being  taxed,  approves  of 
the  auditor's  report,  and  decerns  without  fisuther  attendance  of  counsel 
The  probable  expense  of  such  procedure  would  be  this: — 

Borrowing  process,    -        -        -        -        -        -j£^0     20 

Perusing  and  considering  it,        --       -         -        -  0  13     4? 

Wg.  country  agent,  -        ...        -        -        -  035 

Drawing  note  for  having  case  enrolled,  etc.  1  sh.,  -  0    7    0 

Attending  the  calling, 068 

Copy  record  and  documents  for  printer,  say  20  sh.,  10    0 

Revising  print,  say  twelve  pages,         -        -        -  0  13    4 

Paid  printing, 330 

Lodging,  boxing,  and  intimating,        -        -        -  0    6    8 

Fee  fund, 0    2    6 
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Preparing  for  hearing,       -        -        -        -        . 

Fee  to  counsel  and  clerk,   -        -        -        -        - 

Instructing  him,        .--.-. 
Attending  the  hearing,       .        .        .        .        . 

Procuring  Interlocutor,  etc.,        -        .        -        - 
Writing  party  of  result,      -         -         -        -        - 

Borrowing  process  for  auditor,    -        -        -        - 

Account  of  expenses  for  auditor,  2  sh.  fig.,    - 
Fee  fund,  ------- 

Lodging  do.,     ------- 

Attendance,  fixing  diet,  and  intimating, 
Attending  the  taxing,         .         -        -        -        . 
Returning  process,    ------ 

Enrolling  and  procuring  decree,  -        -        -        . 
Ordering  and  taking  out  extract. 


This  is  not  a  very  great  expense  in  the  Court  of  Session;  and  there 
is  no  reason  why. appeals  should  cost  more,  if  the  Court  and  the 
parties  wish  it  The  estimate  we  have  given  represent  the  appellant's 
expenses;  but,  if  the  respondent  were  found  entitled  to  expenses,  these 
would,  under  this  estimate,  be  £Q  4s  8d  less,  or,  in  other  words, 
.£^8  5s  6d  altogether.  Even  from  the  above  estimate,  moderate 
as  it  is,  a  saving  might  be  effected  by  omitting  the  fee  fund  dues 
(12s  6d);  for  as  we  are  strongly  inclined  to  urge,  all. Court  fees  were 
abolished.  We  also  think  that  various  other  items  might  be  saved  in 
the  account  for  agency  if  the  agent's  fees  were  curtailed  in  the  same 
proportion  as  we  have  docked  those  of  counsel.  Failing  the  appel- 
lent's  printing  and  boxing,  the  appeal  could  stand  dismissed  with 
say  .£*!  Is  of  expenses,  to  be  marked  on  the  interlocutor  sheet 
by  the  Clerk  of  Court,  and  the  process  thereupon  returned  to  the 
Sheriff. 

We  believe  the  views  we  have  stated  will  not  at  first  sight  be 
favourably  received,  either  by  country  or  Edinburgh  agenta.  The 
former  will  see  in  it  the  loss  of  practice  in  appeals  to  the  Sheriff, 
and  the  latter  what  they  may  perhaps  consider  too  much  paring  of 
their  charges;  but  we  think  a  little  reflection  will  induce  both  classes 
of  agents  to  come  to  our  way  of  thinking.  The  country  agent  must 
keep  in  view  that  if  the  double  sheriffship  falls,  or  most  probably  in 
any  event,  the  monopolies  in  the  legal  profession  in  Scotl^d  will  fall 
along  with  it,  so  that  any  country  agent  will  be  at  liberty  either  to 
conduct  his  own  appeals  in  Edinburgh,  or  make  such  arrangements 
with  an  Edinburgh  agent  to  do  so  as  he  may  see  fit  And  the  Edin- 
burgh agent  must  keep  in  view,  in  the  first  place,  that  unless  large 
changes  can  be  introduced,  there  is  a  danger  of  the  Court  of  S^ 
sion  itself  being  swept  away;  but  apart  from  this,  and  in  the  second 
place,  that  the  increase  of  business  brought  to  the  Court  will  amply 
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compensate  for  any  decrease  of  fees,  so  that  in  the  end  he  is  not  likely 
to  be  a  loser  * 

In  order  to  afford  the  means  of  comparing  the  charges  which  we 
ha^e  estimated  above  with  the  "cheap  appeal"  to  the  Sheriff,  we 
append  note  of  expense  of  appeals  from  Sheriff-Substitute  to  Sheriff 
in  cases  under  £25,  under  .E^lOO,  above  <f  100. 

L — Cost  to  Appellant. 

Under  £25.      UDder  £100.      Aboya  £100. 


Minuting  appeal,  -£020 

Clerk's  dues,       -        -         0     0     6 
Drawing  crave  for  hearing,   0     3 


Clerk's  dues, 
Debate  fee, 
Bar  officer. 

Transmission  to  Sheri£^ 
Interlocutor  disposing  of 
appeal. 


£0  2  6 

0  0  6 

0  4  0 

0  0  6 

1  10  0 
0  0  6 
0  1  0 


£0    3 
0    0 


0 
0 
2 

0 
0 


026        036        046 


£1  10    0      £2    2    6     £2  15    0 

EL — Cost  to  Opposite  Party. 

Under  £25.  Under  £100.  Above  £100. 

Letter  that  appeal  minuted,  £0     2     0  £0    2     6  £0     3     4 

Debate  fee,          -        -         10     0  1  10     0  2     0     0 
Interlocutor  disposing  of 

appeal,           -        -        026  036  046 

£14     6      £1  16     0     £2    7  10 

The  above  fees  may  be  repeated  at  each  of  the  following  stages : — 
(1)  Disposing  of  a  dilatory  defence;  (2)  allowing  proof;  (3)  circumdu- 
tion;  (4)  merits;  (5)  approving  of  auditor's  report.  Two  or  three 
appeals  are  frequently  taken  in  the  course  of  a  cause. 

Instead  of  a  debate,  a  reclaiming  petition  may  be  lodged,  in  which 
case  the  cost  of  the  appeal  will  be  greater,  depending,  of  course,  upon 
the  length  of  the  document 


*  We  cumot  leave  tUs  sobjeol  withont  noting  the  rapidity  with  which  appeals  from 
IcIiBfior  Coorts  are  now  diepoeed  of  in  the  Court  of  Seaaion.  The  cMe  of  J>ykei  v.  Hoy, 
nportad  m  this  month's  Notes  of  Cases,  is  no  singular  example.  The  SheriffSnbstitute 
proBoimoad  judgment  on  December  11.  The  appellant,  to  save  expense,  pMsed  over 
tbe  Sheriff,  and  appeeled  direct  to  the  Court  of  Session.  The  appeal  was  lodged  on  Jan. 
6,  and  was  heard  and  decided  on  Jan.  13.  The  Christmas  recess  intervened  between 
tU  judgment  in  the  first  instance  and  that  of  the  Court  of  AppeaL 
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NOTES  IN  THE  INNER  HOUSE. 

PAYMENT  OF  FREIGHT. 

(Youle  V.  Cochrane;  Benn  &  Co.  v.  Porret;  Leitch  v.  Wilson.) 

Sometime  ago  we  directed  the  attention  of  oar  readers  to  the  effect 
of  some  important  decisions  in  the  law  of  Bills  of  Lading  {Journal, 
Nov.,  1867,  vol.  X.,  p.  531).  We  now  propose  briefly  to  consider  the 
cases  noted  above,  which  have  all  to  do  with  the  important  and  diffi- 
cult questions  arising  from  payment  of  freight  before  the  completion 
of  the  voyage,  more  especially  where  the  charterer  is  not  himself  the 
shipper  of  the  goods  for  the  carriage  of  which  the  freight  becomes  due. 
The  case  of  Youle  v.  Cochrane  (Feb.  20,  1868,  6  Macph.  427),  in- 
volved a  question  as  to  the  effect  of  a  kind  of  document  which  is 
probably  not  so  unusual  in  practice  as  the  Court  supposed,  and  which 
was  there  called  a  "  sub-charter-party."  The  rights  and  liabilities  of 
sub-freighters  generally  stand  merely  upon  bills  of  lading ;  and  the 
result  of  the  judgment  in  this  case  appears  to  be  that  if  the  bargain 
between  a  charterer  who  puts  up  the  chartered  vessel  as  a  general  ship 
be  reduced  to  the  form  of  a  "  sub-charter-party,"  it  will  not  affect  the 
rights  of  the  shipowner  unless  its  stipulations  be  very  distinctly 
adopted  by  the  shipowner  or  master.  The  shipowners,  Cochrane  & 
Co.,  chartered  their  vessel  to  one  Kitto,  for  two  years,  at  a  fixed  rate 
per  month  per  ton,  with  the  usual  clause  obliging  the  captain  to  sign 
bills  of  lading  "at  any  rate  of  freight,  without  -prejudice  to  the 
charter-party,  the  captain  having  a  lien  on  the  cargo  for  all  freight, 
dead  freight,  and  demurrage."  The  ship  was  to  be  consigned  at  all 
ports  to  the  charterers  or  their  agents,  free  of  all  commission  abroad. 
Instead  of  following  the  usual  course  of  framing  contracts  with 
shippers  by  bills  of  lading,  there  was  "interject^"  between  the 
charter-party  and  the  bill  of  lading  a  "sub-charter,"  a  document 
analogous  to  a  sub-lease.  The  Lord  President  pointed  out  that  as  the 
ordinary  charterer  is  not  in  the  position  of  a  lessee,  he  cannot  convey 
to  a  sub-lessee,  so  that  this  was  just  an  innominate  contract,  by  which 
the  sub-freighter,  Youle,  was  to  have  the  exclusive  use  of  the  vessel 
for  a  part  of  the  time  during  which  it  was  at  the  disposal  of  the  char- 
terer. It  was  not,  however,  binding  on  the  master  or  owner,  and 
could  receive  effect  only  by  the  subsequent  bills  of  lading  signed  by 
the  master.  This  agreement  stipulated  for  sub-freight  at  a  certain 
rate,  one-third  to  be  paid  to  the  charterer  on  the  vessel  sailing  from 
Cardiff  for  Rio,  the  port  of  discharge.  It  was  admitted  that  the 
master  knew  of  the  terms  of  the  agreement  between  the  charterer  and 
sub-freighter,  and  that  a  third  of  the  freight  was  paid  at  Cardiff  by 
the  latter  to  the  former.  At  Rio  the  consignee  paid  the  full  freight 
stipulated  between  the  charterer  and  sub-freighter;  and  it  was  ad- 
mitted that  this  was  done  in  ignorance  of  the  payment  of  one-third 
at  Cardiff,  and  in  the  belief  that  no  sum  had  been  previously  paid 
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The  sab-freighter  sued  the  owners  to  recover  back  the  sam  thus  paid 
twice;  and  the  question  came  to  be  whether  the  '' sub-charter-party '^ 
had  been  adopted  by  the  defenders  under  the  bill  of  lading,  and  so 
made  part  of  the  contract  of  affreightment.  It  was  said  that  the 
captain  had  assent^ed  to  the  stipulation  as  to  prepayment  of  one-third 
to  the  charterer  by  the  words  in  the  bill  of  lading,  **  goods  to  be  de- 
livered at  Rio  to  the  consignee,  or  his  assigns,  he  or  they  paying 
freight  for  the  same,  apd  other  conditions  as  per  charter-party'*  The 
Coart  held  that  the  measure  of  the  shipowner's  lien  was  the  first 
charter-party,  which  limited  it  with  reference  to  tha  goods  of  third 
parties  only  to  the  extent  of  the  sub-freight  payable  by  them,  and  that 
the  general  words  in  the  clause  above  cited  could  not  be  construed  aa 
importing  into  the  contract  of  affreightment  anything  so  entirely  sub- 
versive of  the  right  of  the  owners  as  the  stipulation  in  the  sub-contract 
There  was  nothing  to  indicate  that  the  owner's  lien  was  to  be  affected 
by  the  sub-contract,  and  the  master  **  was  entitled  to  believe  that  the 
charterer  had  made  arrangements  in  virtue  of  which  the  whole  amount 
of  the  freight  would,  in  terms  of  the  original  charter-party,  be  payable 
to  the  owners  at  the  port  of  discharge."     (Per  Lord  Curriehill.) 

Some  delicacy  seems  to  arise  from  the  fact  that  the  master  is  to  be 
regarded  as  agent  not  of  the  shipowner  merely,  but  also  of  the  char- 
terer on  whose  behalf  he  signs  the  bills  of  lading.  It  seems  reason- 
able, on  the  one  hand,  that  he  should  not  be  held  to  have  imported 
into  the  bills  of  lading  a  stipulation  to  which  he  could  hardly  have 
been  called  on  to  agree  in  his  character  of  agent  for  the  owners;  while, 
OD  the  other,  the  construction  adopted  by  the  Court  appears  to  raise 
a  serious  question  as  to  the  validity  of  bills  of  lading  containing  a  similar 
provision  for  prepayment  of  sub-freight,  which  other  cases  in  the  books 
show  to  be  by  no  means  unusual.  It  becomes  a  serioos  question 
whether  a  sab-freighter  under  a  charter-party  giving  authority  to  the 
master  to  si^n  bills  of  lading  "  at  any  rate  of  freight,"  etc.,  is  safe  in 
taking  a  bill  of  lading  bearing  on  the  margin  **  freight  payable  on 
Rhipment,"  or  "  freight  payable  one  month  after  sailing."  After  pay- 
ing such  freight  at  the  stipulated  time,  he  may  possibly  be  subjected 
to  a  second  payment  before  he  can  get  delivery  of  his  goods  at  the  port 
of  discharge,  and  find  no  remedy  under  a  clause  in  the  charter-party 
which  refers  only  to  the  rate  of  freight  Even  the  usual  addition  of 
the  words,  "  and  eiher  conditions  as  per  charter-party,"  is  said  by  the 
Lord  President  to  refer  to  conditions  prestable  by  the  consignee  or  his 
itssigns,  and  does  not  import  into  the  contract  of  affreightment  any 
limitation  of  the  lien  reserved  in  the  charter-party.  See  Russell  v. 
Ifiemann,  17  C.  B.  N.  S.  163,  34  L  J.  C.  P.  10. . 

In  the  case  of  Benn  &  Co.  v.  Pmret  (March  11,  1868,  6  Macph. 
577),  the  term  ''sub-charter''  was  used  by  the  judges,  not  merely  with 
&  loose  reference  to  a  sub-contract  of  affreightment  constituted  by 
bills  of  lading  which  the  master  was  bound  to  sign,  but  to  a  document 
apparently  of  the  same  kind  as  in  the  previous  case.  The  question 
in  that  case  arose  on  a  charter-party  containing  a  clause  by  which  th^ 
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charterer,  Power,  became  bound  that  ''what  cash  the  shipmaster 
might  require  for  the  ordinary  disbursements  of  the  vessel,  not 
exceeding  ^250,  should  be  advanced  by  the  charterer's  agents"  at 
Bahia,  the  port  of  lading,  ''at  the  current  rate  of  exchange,  subject  to 
insurance  only."  Power's  agents  at  Bahia»  Benn  &  Co.,  though  will- 
ing to  act  as  the  charterer's  agents  there  and  as  consignees,  reKised  to 
advance  the  cash  required  by  the  master,  except  on  condition  of 
getting  a  bond  or  obligation  for  the  amount  from  the  captain.  The 
charterer  and  the  master  acceded  to  this,  and  the  master  gave  a 
letter  acknowledging  receipt  of  a  sum  necessary  for  port  charges  and 
other  disbursements,  which  he  engaged  "  to  reimburse,  on  arrival  at 
port  of  discharge,  out  of  the  freight  earned"  The  owner,  Porret,  on 
the  ship's  arrival  at  Qreenock,  received  from  the  holders  of  bills  of 
lading  the  freight  due  under  a  "  sub-charter-party  "  which  Benn  &  Co. 
had  entered  into  on  behalf  of  Power,  and  relative  bills  of  lading,  and 
having  refused  to  pay  the  daim  of  Benn  &  Co.  under  the  master's 
letter,  was  sued  by  them  in  the  Sheriff  Court  of  Benfrewshire.  The 
ultimate  decision  was  in  favour  of  the  pursuers,  Benn  &  Co.,  but  the 
six  judges  before  whom  the  cause  in  its  various  stages  depended  were 
equally  divided.  The  two  Sheriffs,  Tennent  and  Eraser,  with  Lord 
Cowan,  were  in  &vour  of  the  defenders,  upon  grounds  which  seem  to 
resolve  into  an  application  of  the  doctrine  of  approbate  and  reprobate. 
The  shipowner,  they  say,  never  departed  from  or  qualified  the  terms 
of  the  original  contract,  which  was  for  an  advance  of  freight  at  the 
port  of  lading.  Was  it  in  the  power  of  the  charterer's  agents  to 
secure  themselves  against  the  insolvency  of  their  own  employer,  by 
creating  a  guarantee  through  the  act  of  the  master  over  the  freight, 
payable  by  the  sub-charterers,  which  was  already  pledged  to  the 
owner?  They  acted  as  agents  for  the  charterer  in  procuring  and 
signing  a  "  sub-charter  "  at  a  loss  upon  the  original  freight,  and  in  all 
the  ordinary  transactions  of  ships'  agents  at  Bahia,  but  in  this  one 
particular,  the  statement  of  their  advances  for  disbursements,  which 
they  claim  to  have  made  on  behalf  of  the  owner  of  the  vessel  No 
doubt  a  shipmaster  can  pledge  the  credit  of  his  owner  for  necessaries 
in  a  foreign  port ;  but  here  the  pursuers  accepted  the  character  of  agents 
under  the  charter-party,  knowing  of  their  constituent's  obligation  to 
provide  for  such  expensea  They  were  not  entitled  to  defeat  the 
owner's  lien  expressly  reserved  by  the  contract  under  which  they  were 
acting,  and  under  which  they  had  drawn  commission,  in  order  to 
create  a  security  in  their  own  fstvour.  If  they  did  not  choose  to 
make  the  advance  on  the  terms  stipulated  in  the  original  charter- 
party,  they  should  have  declined  the  agency.  Intimation  to  the 
captain  of  the  terms  on  which  alone  they  would  make  the  advances, 
was  not  in  this  case  sufficient,  because  the  owner's  contract  with  their 
constituent  was  expressly  intended  to  prevent  the  master  from  bor- 
rowing money  abroad.  This  view  is  enforced  in  the  very  able  judg- 
ment of  the  Sheriff-Principal,  by  reference  to  the  judgment  of  Lonl 
Stowell  in  the  "Fero." 
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On  the  other  hand,  the  majority  of  the  Second  Division  thought 
that  as  Benn  &  Co.  had  been  guilty  of  no  deceit,  and  as  the  master, 
if  he  refused  to  deal  with  Benn  &  Co.  on  their  own  terms,  would  have 
been  obliged  to  borrow  on  the  same  conditions  from  some  one  else, 
they  were  entitled  to  make  the  stipulation  in  question,  and  it  should 
receive  effect  By  accepting  the  agency  for  Power  they  did  not 
necessarily  adopt  his  obligations  under  another  contractw  It  was  not 
disputed  that  the  advances  were  made  in  circumstances  which  would 
have  rendered  the  owners  liable  to  any  other  parties,  and  the  specialty 
as  to  agency  should  not  make  a  difference  when  there  was  no  fraud, 
and  the  master  could  not  have  got  funds  on  less  onerous  terms. 

The  case  of  Leitch  v.  Wilson,  Nov.  20,  1868,  supra  page  38,  is 
remarkable,  because  for  the  first  time  in  Scotland  the  Court  has 
afllrmed  the  doctrine  of  some  English  cases,  that  '*  where  freight  is 
expressly  stipulated  to  be  paid  by  anticipation,  a  stipulation  of  repay- 
ment has  been  required  to  sustain  a  claim  for  having  it  back  on  the 
Culure  of  the  voyage"  (Bell,  Com.,  I,  573).     The  case  was  apparently 
decided  on  this  view  of  the  law;  but  its  circumstances  were  peculiar, 
and  the  law  laid  down  rather  extends  the  principle  of  the  English 
decisions.     The  "  Barbata  "  was  chartered  for  a  voyage  to  Demerara, 
which  occupies  six  weeks,  at  a  slump  sum  of  freight  (<f  550),  to  be 
paid  one  month  after  sailing.    The  master  was  bound  to  sign  bills  of 
lading,  at  any  rate  of  freight,  in  the  usual  terms,  and  all  excess  of 
freight  above  £ooO  was  to  be  equally  divided  between  owner  and 
charterer.   The  vessel  went  down  two  or  three  days  after  leaving  port, 
and,  with  the  cargo,  was  totally  lost.     Part  of  the  cargo  was  the  char- 
terer's, part  the  property  of  third  parties,  from  whom  he  recovered  the 
sub-freight,  which  was  payable  under  the  bills  of  lading  one  m^onth  after 
sailing,  ship  lost  or  not  lost.     He  refused  to  pay  the  freight  in  the 
charter-party,  on  the  ground  that  it  was  not  eame4,  and  that  the  con- 
tract was  not  merely  one  for  taking  the  goods  on  board,  and  an  action 
was  brought     The  case  appears  to  have  been  taken  chiefly  on  the 
footing  that,  if  the  vessel  had  perished  after  the  expiry  of  thirty  days, 
and  after  payment  of  the  freight,  or  if  the  contract  had  been  for  pay- 
ment on  shipment,  and  the  freight  had  then  been  paid,  no  right  of  repeti-^ 
tion  would  have  existed.    Undoubtedly  some  judges  in  England  have 
laid  down  the  rule  that  no  such  action  lies  without  an  express  stipulation, 
but  Chancellor  Kent  and  other  high  American  authorities,  as  well  as 
the  French  Code,  are  against  this  view;  and  we  cannot  admit  that  it 
has  been  finally  declared,  by  this  judgment,  to  be  the  law  of  Scotland. 
The  Court  seem  altogether  to  have  overlooked  the  important  consider- 
ation that  the  condictio  ind^biti  being  unknown  to  English  lawyers, 
they  would  be  slow  to  admit  an  analogous  action  in  such  a  case  as 
this.    Their  natural  remedy  in  many  cases  where  we  admit  repetition 
is  the  action  of  damages,  which  is  plainly  inadmissible  where  there  is 
no  fault  on  the  part  of  the  shipowner.    If  we  were  not  too  apt  to  be 
overawed  by  the  weight  of  English  authorities,  even  when  they  depend 
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on  principles  and  habits  of  thought  altogether  foreign  to  our  law,  we 
should  anticipate  a  different  decision  on  this  point  when  it  comes  to 
be  decided  in  a  case  less  special  than  that  before  us.  We  have  some 
doubt  as  to  the  correctness  of  the  decision  on  the  facts  before  the 
Courts  but  space  fails  us  to  discuss  it  more  fully. 


Lord  Advocates  and  their  Critics, — ^The  apology  for  Lord  Advocate 
Moncreiff's  conduct  in  the  dispensation  of  legal  patronage,  which  has 
been  printed  by  some  of  his  officious  and  not  very  prudent  friends,  and 
the  way  in  which  our  own  remarks  have  been  construed,  make  it 
necessary  to  return  to  certain  matters  which  we  touched  on  last  month 
incidentally  and  lightly.  We  have  been  obliged  on  one  or  two  occa- 
sions, in  the  performance  of  our  duty  as  journalists,  to  make,  or  to 
admit  into  our  pages,  strictures  on  the  public  conduct  of  leadiog  law- 
yers of  all  political  parties,  not  excepting  Mr  Moncreiff;  and  probably 
we  shall  have  to  do  so  again.  In  Scotland  this  requires  some  degree 
of  courage.  By  an  influential  portion  of  the  legal  community  in  Edin- 
burgh it  is  considered  to  be  treasonable,  or,  at  least,  grossly  indecent, 
for  a  lawyer  even  to  mention  the  faults  of  any  one  above  the  rank  of 
a  Macer  or  a  Sheriff-Substitute;  and  one  who  dares  to  do  so,  oris 
suspected  of  having  even  hinted  at  the  possibility  of  such  faults  in 
print,  is  re/^arded  with  a  well-assumed  coldness,  or  at  best  with  a 
beautiful  and  exalted  compassion,  by  his  wiser  and  more  fortunate 
brethren.  We  conceive,  however,  that  in  discharging  this  part  of  our 
duty,  we  are  entitled  to  the  support  and  favourable  consideration  of 
the  profession  at  large,  so  long  as  we  do  not  transgress  the  bounds  of 
fair  criticism.  Nor  can  we  think  that  the  state  of  feeling  which  we 
have  described  as  prevailing  in  a  certain  narrow  circle  is  a  wholesome 
symptom.  No  doubt  it  does  not  altogether  arise  from  mere  self- 
seeking  and  flunkeyism.  The  difficulty  and  unpleasantness  of  criticism 
on  public  officials  is  very  great  where  they  and  many  of  their  friends 
and  followers  are  members  of  the  profession  of  which  a  journal  such 
as  this  endeavours  to  be  the  organ.  But  in  a  small  country,  and  a 
small  profession  such  as  ours,  those  who  have  most  accurately  observed 
the  course  of  events  will  most  readily  admit  that  the  duty  and  advan- 
tage of  free  and  honest  criticism  are  increased  in  proportion  to  its 
difficulty ;  indeed,  we  are  very  much  mistaken  if  any  eminent  political 
lawyers  of  the  present  generation  have  themselves  felt  seriously 
aggrieved  by  &ir  observation,  in  the  pressor  otherwise,  on  their  public 
conduct  The  condemnation  and  the  punishment  which  fall  upon  the 
rash  critic  have  not  in  general  been  theirs,  but  are  pronounced  and 
inflicted  by  persons  whose  wisdom  consists  in  keeping  well  with  the 
great  men  of  their  own,  or  sometimes  of  both  parties. 
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We  lutve  no  wish  to  keq)  alive  any  longer  the  recollection  of  the 
hitter  attack  on  Lord  Advocate  Moncreiff  to  which  we  referred  last 
month.    We  then  mentioned  it  as  an  indication  of  the  spirit  of  dis- 
content with  the  eziflting  system  which  is  widely  spread  among 
lawyers  of  all  grades.    We  do  hot  intend  now  to  discnss  in  detail  the 
sabject  with  which  it  deals,  or  the  answer  which  has  been  made  to 
it;  but  as  some  of  onr  own  observations  have  been  misapprehended, 
it  is  necessary  to  say,  in  as  few  words  as  possible,  what  we  think,  and 
what  we  believe  the  majority  of  lawyers  think,  of  the  whole  matter. 
Pierce  as  the  attack  was,  we  cannot  regard  it  as  oat  of  place  or  un- 
exampled in  the  columns  of  an  avowed  political  enemy;  but,  as  we 
said  before,  we  object  to  it  for  two  reasons.    In  the  first  place,  its 
virulence  in  a  great  degree  deprived  it  of  its  force  as  a  piece  of 
criticism,  even  assuming  the  truth  and  relevancy  of  all  the  facts 
which  it  alleged.    In  the  next  place,  again  assuming  the  truth  of  the 
fiu!t8  (and  most  of  them  are  true),  their  relevancy,  in  the  present  state 
of  public  opinion,  is  not  very  clear — that  is  to  say,  the  most  vulner- 
able points  of  the  present  system  are  not  touched.    People  have  a 
certain  sympathy  with  a  man  who  provides  for  those  of  his  own 
household,  and  in  the  catalogue  of  what  Lord  Advocate  Moncreiff 
has  done  for  his,  there  is  nothing  inconsistent  with  the  traditions  of 
the  office,  and  but  one  or  two  things,  we  believe,  by  which  the  public 
service  has  suffered.     We  ourselves,  while  we  think  the  present 
system  of  selecting  persons  for  judicial  appointments  to  be  vicious, 
gladly  admit  that  in  most  of  the  cases  enumerated  by  the  Courant 
the  Lord  Advocate's  conduct  is  justifiable,  according  to  the  ordinary 
morality  of  practical  politics.    If  the  rules  of  this  morality  are  to  be 
changed,  the  writer  of  the  article  in  question  has  not  gone  about  it  in 
the  proper  manner.    In  the  appointment  of  Mr  H.  J.  Moncreiff  as  an 
Advocate-Depute,  there  was  no  doubt  a  somewhat  bold  contempt  or 
disregard  of  public  opinion  at  the  time,  and  able  and  older  men  who 
had  not  the  advantage  of  being  the  sons  of  Lord  Advocates  were 
naturally  annoyed    We  can  well  believe  that  the  Lord  Advocate 
himself  regretted  that  he  should  be  obliged  to  shock  such  natural 
ptqudices,  and  even  his  friends  could  have  wished  the  appointment  to  be 
delayed  for  two  or  three  years.    But  it  may  now  be  admitted  that 
Mr  H.  J.  Moncreiff  has  proved  a  much  better  Advocate-Depute  than 
many  others,  or  than  was  expected  at  the  time;  and  the    Lord 
Advocate  is  entitled  to  the  benefit  of  the  presumption  that,  hav- 
ing the  best  means  of  knowing  his  son's  capacity,  he  would  not 
have  given  him  office  so  early  if  he  had  not  been  assured  of  his  com- 
petency.   The  public  are  now,  fortunately,  able  to  affirm  the  correct- 
ness of  his  decision.    We  forbear  to  refer  to  the  other  names  men- 
tioned by  the  Courant,  further  than  to  say  that  while  we  regard  most 
of  the  appointments  as  at  least  excusable  according  to  the  principles 
traditionally  acted  upon  in  these  matters,  we  are  very  far  from  accept- 
ing as  satisfactory  the  defence  of  them  which  has  been  printed.    It  is 
<iertiinly  not  the  kind  of  d^ence  which  the  Lord  Advocate  himself 
would  have  mad^  and  it  is  really  not  worth  noticing  in  detail 


76  THE  MONTH. 

One  good  point  only  the  writers  of  it  have  been  inade — and  as  we 
are  frank  in  our  criticism,  we  are  equally  ready  to  credit  the  Lord 
Advocate  with  a  very  important  particular,  in  which  he  has  deserved 
well  of  his  country.  It  is  a  point  which  critics  are  apt  to  ignore, 
because  it  relates  to  a  part  of  a  Lord  Advocate's  duties  which  is  per- 
formed in  private.  Unquestionably  the  present  Lord  Advocate  is 
entitled  to  great  credit  for  the  firmness  with  which  in  some  cases 
he  has  resisted  the  solicitations  of  political  magnates  and  personal 
friends  on  behalf  of  persons  whose  promotion  to  oflSces  of  dignity  and 
responsible  duty  would  have  been  a  public  scandal.  We  have  reason 
to  believe  that,  in  some  instances  in  which  such  resistance  has  been  made, 
the  very  persons  who  sought  preferment  in  ignorance  alike  of  their  own 
personal  claims  and  qualifications  and  of  the  requirements  of  the 
public  service,  have  come  to  recognise  the  fairness  and  propriety  of 
the  Lord  Advocate's  conduct^  and  to  acknowledge  that  he  had 
only  declined  to  give  what  they  ought  not  to  have  asked.  It  is 
only  to  be  regretted  that  the  Lord  Advocate  has  not  more  fre- 
quently been  able  to  use .  the  same  firmnesa  If  he  had  not  occa- 
sionally, against  his  own  judgment,  yielded  to  pressure,  certain  more 
than  questionable  appointments,  not  mentioned  by  the  Gourant, 
would  not  now  be  fomenting  the  prevailing  discontent  with  our  judi- 
cial institutions,  and  forming  a  real  justification  of  the  ever-recurring 
charges  against  the  method  in  which  patronage  is  administered. 
These,  and  not  the  family  and  household  arrangements  to  which 
attention  has  been  so  rudely  called,  are  the  matters  which  chiefly  demand 
discussion.  But,  naturally,  every  one  shrinks  from  beginning  a  con- 
troversy, which  inevitably  involves  unpleasant  personality.  It  may 
be,  though  the  expectation  is  perhaps  Utopian,  that  the  present 
agitation  and  investigation  will  produce  a  reform  in  this,  as  in  other 
respects,  without  too  much  disagreeable  retrospection. 

The  Dean  of  Faculty, — At  the  Annual  Meeting  of  the  Faculty  of 
Advocates  on  Jan.  13,  the  Dean  of  Faculty  (now  Lord  Advocate 
Moncreiff)  intimated  that,  as  he  had  formerly  found  the  duties  of  the 
Lord  Advocate  to  be  sometimes  in  conflict  with  those  of  the  Dean, 
he  proposed  to  resign  the  latter  ofiice  about  the  end  of  the  present 
session.  It  is  probably  right  that  the  two  offices  should  not  be  held 
for  any  length  of  time  by  the  same  person.  Perhaps  this  may  be  a 
reason  against  the  election  to  the  office  of  Mr  Gordon,  which  would 
otherwise  be  most  natural  and  proper,  for  he  may  be  under  the  necessity 
of  again  accepting  the  office  of  Lord  Advocate,  and  on  the  principle 
now  laid  down  by  Mr  Moncreifi*,  would  then  have  to  resign  the 
Deanship.  There  is  one  member  of  the  Faculty  who  has  not  only 
adorned  it  by  his  learning  and  genius,  and  saved  its  members  an  infinity 
of  labour  by  his  invaluable  books,  but  who  has  bestowed  on  its  corporate 
concerns,  such  as  the  library,  the  education  of  intrants,  and  a  multitude 
of  reports  of  committees,  a  larger  amount  of  disinterested  work  than 
any  other  man.  If  there  is  a  presumption  against  those  who  already 
have  a  distinction  from  the  Crown^  and  if  the  Faculty  ought  to  bestow 
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its  only  dignity  where  it  will  not  be  hidden  and  lost  in  other  honours, 
no  man  has  a  stronger  claim  to  the  office  of  Dean  than  Mr  FRASEa 

Business  of  the  Court  of  Session. — It  is  not  yet  possible  fairly  to 
estimate  the  results  of  the  improvements  introduced  by  Lord  Advocate 
Gordon's  Act;  but  some  notes  of  the  work  accomplished  by  the  Courts 
and  of  the  business  coming  into  it  between  the  beginning  of  the 
Session  on  October  15  and  the  Christmas  recess,  may  not  be  unprofit- 
able. Some  of  the  figures  we  cannot  assert  to  be  exact,  but  they  are 
such  approximations  to  the  truth  as  our  materials  enable  us  to  make. 
At  October  15  the  First  Division  had  112  causes  on  its  roll,  including 
those  not  then  beiug  moved  in.  The  Second  Division  had  109. 
These  figures  represented  a  very  considerable  amount  of  work,  and 
comprise  more  than  all  the  cases  which  had  come  into  the  Inner  House 
by  reclaiming-note  during  the  preceding  Summer  Session.  These 
arrears  haye  now  been  worked  ofiP,  and  the  business  of  the  Inner  House 
brought  almost  to  the  point  at  which  it  ought  always  to  be.  That  is 
to  say  (without  taking  account  of  summary  cases),  the  Court  is  in  fact 
hearing  reclaiming-notes  lodged  in  Nov.  last  In  ordinary  cases  the 
interval  between  the  judgment  of  the  Lord  Ordipary  and  the  hearing 
in  the  Division  will  probably  never,  and  need  not  be,  much  less  than  a 
month.  This  improvement  has  been  effected  partly  by  the  extra  time 
devoted  by  the  Inner  House  Judges  to  their  work,  by  sitting  nearly  a 
month  earlier  than  in  former  years,  and  each  day  working  an  hour — 
in  the  Second  Division  about  half  an  hour — ^longer  than  before;  partly 
by  the  aid  of  the  new  Court  for  hearing  appeals  from  inferior  Courts, 
which,  although  not  yet  so  effective  as  it  may  be  expected  to  become, 
disposed  of  nearly  thirty  cases  during  the  first  four  weeks  of  the  session. 
The  working  of  the  new  Act  in  the  Outer  House  has  been  less 
satisfactory.  No  Lord  Ordinary,  except  Lord  Ormidale,  appears  to 
have  disposed  of  much  more  than  the  eight  cases  put  out  in  the  first 
week  of  session.  This  is  owing  to  two  causes.  In  the  first  place,  for 
the  greater  part  of  the  first  four  weeks  hardly  any  Outer  House  debates 
could  be  heard  by  those  Judges  sitting  in  the  Court  for  appeals.  Again, 
the  new  system  of  summary  debates,  after  closing  the  record  and  before 
proo^  has  proved  a  serious  obstruction  to  the  progress  of  causes  in 
the  Outer  House,  at  least  at  the  bars  of  the  more  popular  Lords 
Ordinary.  Thus,  Lord  Barcaple  had,  on  Tuesday,  10th  November,  14 
gommary  debates,  of  which  8  were  continued  to  the  following  week, 
when  they  were  put  out  again  (Tuesday,  17th  November)  with  14 
new  case&  Of  these  12  were  continued  till  Friday,  when  they  were 
pat  oat  with  10  additional  cases.  But  little  progress  was  then  made, 
and  in  the  roll  of  Tuesday,  24th  November,  we  find  at  this  bar  22 
continued  summary  debates  and  7  fresh  cases.  In  the  roll  of  Friday, 
27th  November,  there  were  25  continued  and  5  new  summary  debates ; 
in  that  of  Tuesday,  1st  December,  29  continued  cases,  of  which  but  3 
were  disposed  of.  The  26  remaining,  with  6  others,  are  put  out  for 
Friday,  December  4;  but  29  of  these  32  again  appear  as  continued 
sommaiy  debates  on  Tuesday,  8th  December,    Only  3  were  then 
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disposed  of,  but  3  new  cases  were  added  on  Friday  the  11th ;  and  the 
roll  of  Tuesday,  December  15,  the  last  week  brfore  the  recess,  still 
shows  a  list  of  31  summary  debates,  of  which  not  all  have  been 
disposed  of  even  yet.  Very  many  of  these  cases  are  short,  and  might 
at  once  be  sent  to  proof  when  the  record  is  closed.  In  many  the  only 
result  of  standing  for  six  weeks  as  a  summary  debate  is  to  delay  for 
so  long  the  necessary  order  for  proof  The  delay  is  really  caused  by 
a  few  cases,  which  are  quite  properly  discussed  without  proof,  but 
which,  under  the  present  arrangement,  get  an  undue  preference  over 
cases  which  have  stood  since  midsummer,  or  even  longer,  in  the  ordi- 
nary debate-roll.  Although  it  is  impossible  to  speak  in  too  strong 
terms  of  the  delay  thus  caused  in  many  cases,  it  is  perhaps  hardly  yet 
time  to  say  that  the  system  of  summary  debates  has  proved  a  mistake; 
but  it  becomes  a  serious  question  whether  the  right  of  parties  to 
choose  their  Lord  Ordinary  ought  not  to  be  taken  away.  All  the 
bars  of  the  Outer  House  are  not  blocked  up  in  this  way,  and  it  is 
hardly  fair  that  one  Judge  should  be  overwhelmed  with  work,  while 
another  waits  in  vain  for  counsel  to  aigue  the  three  or  four  paltry 
cases  which  stand  in  his  roE  It  seems  also  more  than  questionable 
whether  it  was'  proper  to  appoint  the  Lords  Ordinary  to  sit  as  an 
Appeal  Court  through  all  January,  while  the  business  of  the  Outer 
House  was  in  such  a  state.     This  has  caused  much  complaint 

It  is  not  possible  to  compare  the  period  which  has  elapsed  of  this 
session  with  past  years  in  regard  to  the  influx  of  new  business^ 
because  the  Court  did  not  formerly  sit  at  all  for  a  month  of  this 
period.  But  the  prospect  of  business  may  be  said  to  be  rather  en- 
couraging. The  calling  lists  from  Oct  15  to  Jan.  1  contain  280 
new  cases — 97  before  Lord  Jerviswoode,  68  before  Lord  Ormidale, 
69  before  Lord  Barcaple,  20  before  Lord  Manor,  and  26  before  Lord 
Mure;  and  there  are  besides  28  appeals,  about  18  petitions  in  the 
Inner  House,  and  1  special  case,  none  of  which  appear  in  the  calling- 
lists.  One  of  the  most  noticeable  things  in  these  figures  is  the 
reviving  popularity  of  Lord  Ormidale.  The  undefended  causes 
appearing  in  the  rolls  are  131,  all  of  which  are  not^  however,  mere 
decrees  in  absence — as  divorces,  provings  of  the  tenor,  reductions  on 
the  head  of  deathbed,  and  other  undefended  cases  in  which  proof  is 
generally  led,  are  entered  in  this  roll.  During  the  same  period  the 
Court  of  Justiciary  heard  five  suspensions  in  addition  to  its  ordinary 
criminal  business;  and  the  Registration  Appeal  Court  sat  for  nearly 
three  weeks  disposing  of  226  appeals  from  the  judgments  of  Sheriffs. 

Jvdicial  Statistics. — Every  law  reformer,  and  therefore  most  of 
our  readers  (for  lawyers  are  the  wisest,  safest,  and  often  the  most 
advanced  law  reformers)  will  rejoice  to  know  that  a  department  of 
judicial  statistics  for  Scotland  has  at  last  been  constituted  at  11 
Melbourne  Place,  Edinburgh,  under  the  direction  of  Mr  John  Hill 
Burton,  historian,  political  economist,  lawyer,  secretary  of  the  General 
Board  of  Prisons,  etc.  We  are  indebted  to  the  cordisd  co-operation  of 
Lord  Advocate  Gordon  and  Mr  Burton  for  putting  an  end  to  the 
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greatest  difficulty  in  the  way  of  law  reform — ^the  want  of  authentic 
information  as  a  firm  foundation.  In  England,  statistics  of  this  kind 
have  regularly  been  collected  and  arrang^  since  1856,  when  Parlia- 
ment and  Government  yielded  to  the  urgent  demand  of  Lord 
Brougham,  and  founded  a  special  department  for  the  purpose  under 
Mr  Bedgrava  "  Since  that  time/'  as  the  Scotsman  observes  in  an 
article  on  this  subject,  ''  no  controversy  on  important  points  of  law 
reform  has  arisen  in  this  end  of  the  island  without  some  earnest 
reformer  bewailing  the  want  of  authentic  information,  and  some  easy 
official  asserting  the  impossibility  of  gratifying  the  curiosity  of  the 
public"  Mr  Burton  has  undertaken  to  throw  light  on  the  dark 
places  of  our  judicial  proceedings,  and  he  has  prepared  a  memorandum 
explaining  the  principles  on  which  he  proposes  to  act,  so  fistr  as  he 
has  yet  formed  opinions,  and  pointing  out  difficulties  in  respect  to 
which  those  interested  in  the  subject  may  be  able  to  help  him  by 
suggestion  or  information.  His  labours  wiU  be  confined  to  procuring 
and  arranging  statistics  properly  so-called.  His  tables  will  not,  like 
those  of  England  and  Ireland,  be  preceded  by  dissertations  professing 
to  explain  the  nature  and  tendency  of  the  facts  disclosed  by  an 
analysis  of  the  tables.  He  passes  a  mild  censure  on  the  originators  of 
the  English  department  for  introducing  this  practice,  and  adopts  the 
opinion  to  which  the  late  General  Boai^  of  Prisons  for  Scotland  were 
\id — ''  that  it  is  for  the  rest  of  the  world,  and  not  for  the  collector  of 
pnUic  statistics,  to  speculate  upon  their  moral  or  social  tendency.'' 
He  is  of  opinion  that  in  the  statistics  of  civil  litigation  estimates  of 
the  amount  of  money  value  brought  into  Courts  of  law  are  entirely 
fidlacious.    He  says: — 

**  In  the  statistics  of  civil  litisation,  attempts  have  been  made  to  arriye  at  the 
amoniit  of  money  valae  brought  into  the  Coarts  of  Lav.  Such  results  are 
eotirely  fallacious.  The  nature  of  the  process  may  be  of  a  kind  completely  to 
oonoeal  the  amount  at  issue,  and,  in  fact,  it  is  generally  iu  the  most  important 
eases  that  the  amount  is  concealed.  Simple  actions  of  debt  are  generally  for 
BDall  amount,  but  a  case  may  occur  where  the  question  at  issue  is  whether  a 
eertain  mineral  be  coal  or  bituminous  shale,  and  the  result  may  inyolve  htmdreds 
of  tboosands.  Even  actions  with  direct  pecuniary  conclusions  often  do  not 
reveal  the  extent  to  which  they  affect  money.  An  Action  for  £5  of  joint-stock 
company  ctJl  may  affect  the  transfer  of  many  thousands  of  pounds.  In  the 
same  manner,  a  question  about  a  small  dividend  may  settle  the  question  whether 
certain  dasaes  ot  persons  are  entitled  to  the  position  of  beneficiary  shareholders. 
The  extractor  of  the  Court  of  Session  told  me  that  he  had  lately  come  across  a 
case  in  which  there  had  been  a  long  and  costly  litigation  to  enforce  payment  of 
the  som  of  twopence.  It  was  a  question  of  rating,  and  the  money  really 
involved  in  it  amounted  to  several  thousands  a-year. 

«*  Attempts  have  been  made  to  classify  petitory  actions,  so  as  to  set  actions 
of  debt  in  contradistinction  to  actions  ad  /actum  prcestandum.  But  the  thing 
to  be  d(me  often  involves  the  virtual  change  ot  property  in  money.  A 
eommon  enough  conduaion  in  such  actions,  for  instance,  is  the  execution  of 
tnnafer  either  of  stock  or  of  deposited  funds." 

Mr  Burton  thinks  that  the  social  reformer  and  philosopher  will 
leam  more  firom  a  classification  of  actions  in  the  returns  according  to 
the  land  of  procedure,  thw  from  these  technical  names  as  actions  of 
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damages  (which  may  be  totally  dissimQar  in  their  ''  social  conditions  ")» 
reduction,  declarator,  etc.    Thus — 

"The  cases  in  the  Sherififs  and  Justices  Small-Debt  Courts  will  give  the 
amount  of  litigation  within  the  pecuniary  bounds  to  which  they  are  respectively 
restricted.  The  proportion  of  cases  abandoned  and  pursued,  of  decrees  for 
pursuers  and  decrees  for  defenders,  will  have  a  significance.  In  Glasgow  and 
some  other  places,  where  tally-shops  do  business,  there  is  much  purchasing  on 
credit  by  poor  people,  accompanied  by  much  litigation  in  the  Small-Debt  Court. 
Some  of  the  firms  doing  this  kind  of  business  would  have  as  many  as  twenty 
actions  called  in  one  day.  Among  the  returns  as  to  SmaU-Debt  Courts,  it  might 
be  proper  to  have  the  greatest  number  of  summonses  taken  out  within  the  year 
by  any  pursuer.  This  would  not  supply  full  information  about  the  social 
influence  of  the  system  whence  the  cases  have  arisen;  but  it  would  lead  the 
social  inquirer  to  the  spot  where  he  is  likely  to  find  information  of  this  kind. 

"  The  actions  brought  under  the  'Debts  Recovery  Act'  of  1867  will  now  also 
furnish  a  class  of  cases  which,  by  their  nomenclature,  will  show  their  pecuniary 
range. 

*^It  might  be  for  consideration,  in  connection  with  the  practicability  of 
obtaining  the  information,  whether  a  return  should  be  demanded  of  the  total 
moneys  disposed  of  in  each  Small-Debt  Court,  and  under  the  Debts  Recovery 
Act. 

*'  In  ordinary  actions  before  the  Courts  of  Law,  jt  will  be  desirable  to  take 
totals,  each  divisible  into  parts,  which,  added  up,  repeat  the  total.  One  of  the 
most  complete  of  these  totals  will  be  the  final  judgments  given  within  the  year. 
Such  a  total  will  admit  of  many  divisions.  In  the  Court  of  Session  one  wiU  be 
on  verdict  of  jury  and  not  on  verdict  of  jury.  Another,  in  absence  or  in  fcro 
contentioso.  Another  will  be  taken  or  not  taken  by  appeal,  or  otherwise  into  a 
higher  Court.  This  is  a  division  which  must  be  taken  into  the  next  year  by  a 
second  anlysis  of  the  negative  side.  The  extent  to  which  actions  are  unreason- 
ably raised  or  unreasonably  defended  will  in  some  measure  be  shown  in  the 
following  group  of  returns.  The  total  judgments  will  be  divided  into— for 
pursuer,  for  defender,  and  mixed.  Each  of  these  three  will  be  divided  into 
expenses  for  the  party  gaining,  no  expenses  on  either  side,  or  expenses  paid  out 
of  the  fund  in  medio,  or  otherwise," 

The  returns  are  to  be  framed  so  as  to  show  the  duration  of  causes; 
but  the  director  of  the  new  department  thinks  that  it  is  impossible  to 
give— 

'^  The  means  of  comparing,  as  between  one  part  of  the  empire  and  another, 
and  as  between  one  court  and  another,  the  cost  of  litigation  and  the  proportion 
that  it  bears  to  the  value  of  the  results  of  litigation.  Owing  to  the  difiiculties 
alreadv  referred  to  in  the  way  of  estimating  the  results  by  themselves,  it  is  im- 
possible to  make  columns  of  figures  regarding  law  proceedings  reveal  the  relation 
of  the  cost  to  the  results,  so  as  to  compare  the  cost  of  litigation  in  one  court  or 
district  with  its  cost  in  another.  Such  knowledge  may  be  very  useful  and 
desirable,  but  it  is  of  a  kind  which  statistical  tables  cannot  supply,  and  any 
attempt  to  supply  it  from  such  a  source  can  but  lead  to  fallacies." 

More  important  than  the  returns  of  the  amount  recovered  or  sued  for 
in  ordinary  litigation  is  the  pecuniary  amount  for  which  diligence  is 
used  on  protested  bills  and  notes.  The  Director  thinks  the  most 
useful  point  at  which  to  take  the  returns  is  the  registered  protestw 
In  regard  to  bankruptcy,  while  little  more  can  be  desired  than  is 
already  contained  in  Mr  Esson's  annual  re{$ort^  it  is  suggested  that 
the  capital  declared  by  the  bankrupt  should  be  given,  and  also  the 
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natare  and  the  amount  of  the  litigation  in  each  case.  Bat  this  is  the 
first  time  we  have  heard  that  an  opinion  prevails  "that  in  this 
country  too  much  of  the  distribution  of  bankrupt  estates  is  accom- 
plisbed  in  Courts  of  law,  and  too  little  by  administrative  action." 
This  complaint  is  well  founded  in  regard  to  English  bankruptcies; 
btit  in  this  country  we  are  accustomed  to  think  that  as  much  as 
possible  is  left  to  the  free  action  of  the  creditors. 

The  new  criminal  statistics  will  embrace  the  numerous  class  of 
summary  convictions,  now  excluded  from  the  returns  of  criminal 
oiienders  reported  by  the  Lord  Advocate.     Mr  Burton  says: — 

'*  Much  additional  information  connected  with  crime  will  be  obtained  from  the 
annual  returns  under  the  Police  Act.  They  will  provide,  among  other  things, 
the  instances  already  alluded  to,  where  there  is  apprehension  and  detention  of  an 
accused  person,  but  no  committal  to  prison.  The  number  of  persons  detained 
without  trial,  and  the  length  of  detention,  may  be  matter  of  important  consti- 
tutional information.  The  prisons  in  Scotland  which  have  been  closed  since  the 
late  general  board  came  into  existence  in  1839,  exceed  a  hundred.  It  has  some- 
times  been  8uq>ected  that  persons  who,  were  there  a  prison  at  hand,  would  be 
committed  to  it  for  a  period  by  a  magistrate,  are  detained  in  police  cells,  as  if 
for  trial,  and  are  then  dismissed  without  trial,  the  detention  which  they  have  so 
incurred  being  considered  sufficient  punishment  for  their  offences.  On. a  recent 
occasion,  where  there  had  been  a  comparison  of  the  numbers  of  certain  classes  of 
prisoners  in  the  two  largest  county  prisons  in  Scotland,  it  was  maintained  that 
the  reason  of  a  great  discrepancy  between  the  two  was  that  in  the  district 
served  by  one  of  the  prisons,  the  class  of  offenders  in  question  were  tried  and 
convicted,  while  in  the  other  they  were  detained  in  police  cells  without  trial." 

Before  the  director  can  furnish  us  with  a  perfect  set  of  tables,  he 
will  probably  need  legislative  aid,  but  for  1868  he  is  to  do  as  well  as 
he  can  with  the  materials  now  at  his  command.  These  are  the  returns 
required  by  the  Court  of  Session  Act  1868,  to  be  made  by  the  Clerks 
of  Court,  the  annual  reports  of  the  Accountant  of  Court  and  the 
Accountant  in  Bankruptcy,  the  Lord  Advocate's  tables  of  criminal 
offenders  under  the  Act  of  1830,  the  returns  as  to  prisoners  and 
sentences  under  the  Prisons'  Act  of  1860,  and  the  returns  of  crimes 
and  offences  under  the  Police  Act  of  1857.  We  hope  that  those  who 
have  studied  questions  in  which  legal  statistics  are  useful,  and  who 
have  felt  the  want  of  them,  will  furnish  the  department  or  the  public 
with  any  suggestions  which  they  may  have  to  make,  before  the  new 
system  is  fully  organized.  In  conclusion,  we  congratulate  the  country 
on  having  obtain^  the  services  of  one  so  able  as  Mr  Burton.  It  is 
right  that  it  should  be  known  that  he  undertakes  the  direction  of 
the  department  without  addition  to  his  present  salary  as  Secretary 
of  Prison  Board,  and  that  the  only  new  expense  to  the  public  will 
be  i?200  or  ^300  a-year  for  additional  strength  to  the  staff  of 
clerks  in  his  office,  who  are  already  accustomed  to  the  kind  of  work 
required. 

Acts  of  Sederunt'—We  print  this  month  two  important  Acts  of 
Sederunt  anent  the  Cognition  of  the  Insane,  and  anent  Edictal 
Citations. 
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Law  Amendment  Society. — ^We  regret  that  we  go  to  press  too  eacly 
to  allow  of  our  noticing  the  General  Meeting  of  the  Law  Amendment 
Society  on  25th  Janoaiy,  at  which  the  Solicitor-General,  as  President 
of  the  Society,  gives  an  address,  and  a  paper  and  debate  are  announced 
on  the  Law  Agency  System  of  Scotland.  We  understand  that  the  im- 
portant question  of  the  amalgamation  of  the  legal  profession  in  Scot- 
land with  that  of  England  has  been  brought  under  the  notice  of  the 
Executive  Council  of  the  Society,,  and  remitted  to  the  Standing  Com- 
mittee on  the  Assimilation  of  the  Laws  of  the  United  Kingdom.  No 
more  effective  means  of  promoting  the  assimilation  of  these  laws  could 
well  be  suggested. 

Appointments. — Mr  David  M'Watt,  writer,  Alloa,  has  been  ap- 
pointed Procurator-Fiscal  for  the  county  of  Clackmannan. 

Mr  John  M'Laren,  advocate  (1856),  author  of  a  "Treatise  on  the 
Law  of  Wills  and  Succession,''  and  other  legal  works,  has  been 
appointed  to  the  office  of  Sheriff  of  Chancery,  vacant  by  the  resigna- 
tion of  Mr  Patrick  Shaw,  advocate  (1819),  the  well  known  founder 
and  editor  of  the  Court  of  Session  Reports.  This  graceful  act,  at  the 
commencement  of  Mr  Moncreiff's  new  term  of  office,  receives  the 
universal  approbation  of  the  profession. 

In  addition  to  the  appointments  under  the  new  Government  which 
were  noted  last  month,  Mr  J.  Burn  Murdoch  resumes  his  former 
place  as  Advocate-Depute  in  the  Sheriff  Courts,  with  this  difference, 
that  he  is  not  to  attend  as  one  of  the  Crown  Counsel  at  Glasgow 
Circuit,  and  that  he  is  to  take  entire  charge  (under  the  direction  of 
the  senior  Counsel  for  the  Crown)  of  all  inquiries  into  sudden  and 
accidental  deaths,  which  were  formerly  investigated  by  the  Advocate- 
Depute  of  the  district. 

Mr  Alexander  Moncbieff,  Advocate  (1853),  who  for  some  years, 
under  the  former  Liberal  Government,  and  again  under  the  present 
Government,  has  held  the  office  of  Advocate-Depute,  has  been 
appointed  Sheriff  of  Boss  and  Cromarty,  in  place  of  the  late  Mr 
A.  S.  Cook.  The  appointment  is  one  of  the  most  valuable  of  its 
kind,  as  it  gives  a  seat  at  the  Board  of  Supervision,  with  an  additional 
salary.  Mr  H.  H.  Lancasteb  succeeds  Mr  Moncrieff  as  Advocate- 
Depute.  It  is  right  to  say  that  no  exception  can  be  taken  to  either 
of  these  appointments;  and  both  gentlemen  have  the  hearty  congra- 
tulations of  all  their  professional  brethren  on  their  promotion. 

Obituary. — ^Egbert  Campbell,  Esq.,  of  Skerrington,  Advocate 
(1837).  died  at  Edinburgh,  December  29,  1868.  Mr  Campbell,  bom 
in  1814,  was  eldest  surviving  son  of  Dugald  John  CampbeU,  Esq.  of 
Skerrington,  by  Janet,  daughter  of  William  Baillie,  Lord  Polkemmet 
He  was  admitted  to  the  bar  in  November,  1837;  and  though  never 
in  large  practice,  was  well  read  in  the  history  and  antiquities  of  law. 
He  was  a  man  of  high  general  cultivation  and  attainments,  patristic 
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flieology  bdng  one  of  the  studies  with  which  he  was  particularly 
oouTersant  In  1852,  when  temporarily  resident  abroad,  he  was 
admitted  into  the  Roman  Catholic  Church;  and  from  the  time  of  his 
return  home,  a  few  years  later,  he  took  a  prominent  part  in  every- 
thing relating  to  that  communion  in  Scotland.  Actively  interested 
in  the  welfare  of  the  poor  in  Edinburgh,  he  was  for  upwards  of  ten 
years  a  director  of  the  United  Industrial  School,  and  a  liberal  con- 
tributor to  its  fund&  For  some  years  he  was  a  member  of  the 
Edinburgh  Parochial  Board;  and  both  then  and  afterwards  occupied 
himself  much  with  the  condition  of  the  Irish  paupers,  making  a 
strong  stand  for  the  rights  of  the  children  of  Roman  Catholic  parents 
to  be  educated  in  their  own  faith.  Dissatisfied  with  the  arrangements 
of  the  Board  of  Supervision,  which  he  conceived  gave  at  least  sanction 
to  proselytising,  he  brought  the  subject  by  petition  before  Parliament; 
and  the  discussion  which  followed  in  both  Houses  is  considered  by  the 
Roman  Catholics  to  have  helped  greatly  to  secure  their  interests  in  this 
matter.  The  family  of  Campbell  of  Skerrington,  settled  in  Ayrshire  for 
four  centuries,  is  of  the  same  stock  as  the  Earls  of  Loudoun;  but  Mr 
Campbell  would  never  admit  the  common  belief  to  be  well  founded, 
that  they  were  cadets  of  the  house  of  Lochow,  an  assumption  which 
does  not  seem  to  rest  on  any  firm  foundation  of  evidence.  Heir  of 
line  of  the  family  through  his  grandmother,  Mr  Campbell  was  by 
paternal  descent  a  Maxwell  of  the  family  of  Cowhill,  the  first  of 
whom  was  a  younger  son  of  the  third  Lord  Maxwell.  He  married, 
in  1843,  Anne,  daughter  of  John  Carr,  Esq.,  of  Dunstanhill,  co. 
Durham,  who  survives  him ;  and  has  left  a  family. 

Thomas  Steven  Paton,  Esq.,  Advocate  (1845),  died  at  SeycheUes, 
6th  October,  1868.  Was  a  native  of  Ayr;  passed  S.S.C.  1841;  and 
was  afterwards  called  to  the  bar;  appointed  a  few  months  ago  a 
magistrate  of  Seychelles.  He  edited  five  volumes  of  ''House  of  I^rds 
Reports  from  1726  to  1821;"  and  was  the  author  of  a  work  on 
"  Stoppage  in  transitu"  of  "  Illustrations  of  the  Law  of  Scotland,"  and 
other  1^1  works. 

James  David  Fobbes,  Esq.,  D.C.L.,  M.A,  Advocate  (1830),  late 
Principal  of  the  United  College  of  St  Salvador  and  St  Leonard's,  St 
Andrews,  died  at  Clifton  on  December  31.  The  youngest  son  of  Sir 
William  Forbes,  of  Pitsligo,  Bart,  he  was  born  in  1808.  Principal 
Forbes  was  one  of  many  examples  of  a  member  of  the  Scottish  bar 
acquiring  high  distinction  in  a  field  widely  difierent  from  that  of  law. 
Devoted  from  an  early  age  to  physical  science,  he  obtained,  three  years 
after  his  admission  to  the  bar,  the  Chair  of  Natural  Philosophy  in  the 
University  of  Edinburgh ;  and  after  usefully  and  assiduously  discharg- 
ing the  duties  of  that  office  for  twenty-seven  years,  exchanged  it  in 
1860  for  that  of  Principal  of  the  United  Colleges  of  St  Andrews.  In 
respect  of  his  varied  researches  and  discoveries  he  ranked  among  the 
foremost  scientific  men  in  Europe,  and  is  considered  to  be  the  first 
who  propounded  and  demonstrated  the  true  theory  of  the  motion  and 
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action  of  the  glaciera  He  married,  in  1M2,  Alicia,  daughter  of 
George  Wauchope,  Esq.,  and  has  left  a  family. 

James  F.  Wilkie,  Esq.,  S.S.C.  (1850),  died  at  Edinbuigh,  Dec  28. 

Alexander  Eobertson,  Esq.,  W.S.,  died  at  Edinburgh,  Dea  22. 

EoBERT  William  Jameson,  Esq.,  W.S.  (1829),  died  at  London, 
December  10.  Mr  Jameson  was  a  well  known  politician  in  Edin- 
burgh about  1832.  He  was  a  man  of  much  eloquence  and  ability. 
In  his  later  years  he  devoted  himself  to  literature. 

Alexander  Shank  Cook,  Esq.,  Advocate  (1834),  died  at  Edin- 
burgh, 16th  January,  1869.  Bom  at  Laurencekirk,  1810,  of  which 
parish  his  father,  Sev.  Qeorge  Cook,  D.D.,  afterwards  Professor  of  Moral 
Philosophy  in  the  United  College  of  St  Andrews,  was  then  minister. 
jffi[ember  of  the  Juridical  Society  1832 ;  appointed  Sheriff  of  Ross  and 
•Cromarty  1856;  Joint-Procurator  1857;  and  Procurator  of  the  Church 
of  Scotland  1861 .  Mr  Cook  was  strictly  and  consistently  conservative 
in  his  principles ;  and  he  was  highly  esteemed  by  the  Court,  the  Bar, 
and  the  Church,  for  his  uprightness,  integrity,  and  sincerity.  His 
judgments  as  Sheriff  were  well  consider^  and  reasoned;  and  his 
ability  and  learning  as  a  lawyer  made  it  probable  that  if  he  had  lived 
he  would  have  reached  the  bench  of  the  Supreme  Court. 


Alterations  in  the  Table  of  Fees. — ^The  Societies  of  Writers  to  the 
Signet,  and  of  Solicitors  before  the  Supreme  Courts,  have  adopted 
certain  alterations  in  the  Table  of  Fees  (of  1859)  for  general  business, 
which  came  into  force  at  1st  January.  These  alterations  have  also 
been  adopted  by  the  Faculty  of  Procurators  of  Dundee.  The  Table  of 
1859  is  printed  in  this  Journal  for  June,  1859.  We  now  give  the 
alterations.  The  numbers  of  the  Sections  are  the  same  as  those  in 
the  existing  Table,  and  will  be  substituted  for  them. 


Description  of  Deed 
or  other  Business 
Charged  /or. 


Rate  of  Charge. 


Pro/essioital  RuUs. 


ZZ.— FEB8  1 

Ko. 

4a  Memorialt,  Cdses, 
Minutes  of  Meet- 
ings,  if  not  covered 
by  chaives  under 
No.  47*  Inventories 
of  Writs  not  to  be 
signed  as  relative  to 
Deeds,  Certificates 
and  Affidavits  of 
Execution  of  Deeds, 
Schedule  of  Protest 
or  Instrument  where 
no  Schedule  is  re- 

fuired,  and  other 
^apers  not  chaige- 
able  as  Deeds. 


c  DBAWnra  deeds  and  PAFBRS,  aooordia^  to  langth. 

Every  sheet  or  part  of  a  sheet  of  950  words,  jCo    6    o 


THE  MONTH. 


86 


Dexri/Hen  •[  Deed 
0r  atAer  Btaituu 
Charged  Jer, 


Rate  of  Charge. 


Professumal  Rules, 


X-rEB8  for  ENOROSSINa  DEEDS  and  COFYINa  PAFEBS. 

43.  Ensrossuig  Peeds 
of  all  kinds  and  No- 
tarial Instnunents. 

44.  Capyinff  Ruled 
and  Figuried  States 
and  Amounts. 


Every  sheet  or  part  of  a  sJieet  of  aso  words,  ;Co    ^    o 
If  in  Latin, 030 

Every  sheet  or  part  of  a  sheet  of  350  words,  0x6 

If  in  Latin, o    3    6 

Every  sheet  or  part  di  a  sheet  of  ordinary 

size,  o    3    o 

If  folio  six6, o    4    o'j 


zn.~€HABCEB8  acoordlag  to  Time  occupied,  and  ?EB8  of  ordlnaiy  A0ENC7  and 
00BBE8P0NDENG& 


47.  Asent^s   Charges 
for  his  own  time. 


;  48-  Agent's   Charges 
for  his  Clerk's  time. 

49.  Agency. 


S(k  Correspondence. 


If  out  of  Edinburgh,  per  day, 

'^    "  elling  expenses. 


Besides  actual  travelling  expenses,  and 
^3  as  per  day  as  personal  expenses  if 
in  London,  and  jQx  x  xs  6d  if  elsewhere. 

If  in  Edinburgh,  for  every  hour  or  part 
of  an  hour, 0x0 

Attending  Meetinn  of  Trustees,  and 
taking  Notes  for  Minutes, x    o 

For  every  hour  or  part  of  an  hour  after 
the  first, o  io 

Attendance  at  sealing  the  Repositories  of 
deceased  parties,  and  writing  Minutes,     x     i 

Attendance  at  opening  the  Repositories, 
and  writing  Mmutes,  x    x 

Or  if  lon^  engaged,  to  be  charged  accord- 
ing to  time. 

If  out  of  Edinburgh,  per  day,    a    a 

Besides  actual  travelling  expenses,  and 
£1  xs  per  day  as  personal  expenses. 

Attendance  presenting  Deeds  and  Instru- 
ments to  be  recorded  in  Public  Registers,  o  xo 

Sending  a  General  Retainer  to  Counsel, 
and  entering  same,   x    o 

Sending  any  other  fee  to  Counsel,  with  or 
without  a  Memorial 0x0 

Perusing  a  case,  and  relative  papers  for 
the  Opinion  of  Counsel,  when  not  pre- 
pared by  the  Agent  in  Edinburgh,  for 
every  hour  or  part  of  an  hour, 0x0 

Obtaimng  the  Opinion  of  Counsel  where 
the  case  is  not  prepared  by  the  Agent 
in  Edinburgh, o  xo 

Attendance  at  Consultation  with  Counsel 
in  all  cases,  if  desired :•■•:*    °  '!'' 

Perusing  and  Considering  the  Opinion  in 
all  cases, o  10 

Perusing  and  conridering  Documents 
where  not  necessarily  involved  in  an- 
other charge,  for  every  hour  or  part  of 
an  hour, o  xo 

Writing  each  letter,  every  sheet,  or  part 
of  a  sheet,  of  350  words, o    5 


When  the  Minutes 
are  written  out  at 
the  Meeting,  the 
Drawing  Fees  are 
not  to  be  changed : 
but  if  afterwards 
drawn  from  the 
notes,  they  are  to 
be  charged  as  in 
No.  40. 


The  Agent  to  be  en- 
titled in  all  cases  to 
book  the  opinion  for 
after  reference,  for 
which  cop3ring  fees 
are  to  be  charged 
as  in  No.  43. 

All  written  communi- 
cations to  Counsel 
in  the  conduct  of 
business  unaccom- 
panied by  a  fee, 
and  not  being 
Memorials,  to  be 
charged  sm  letters. 

Letters  or  attendances 
relating  to  Deeds 
for  which  an  ad 
valorem  charge,  or 
to  transactions  for 
which  a  Factor-fee 
or  Commission  is 
allowed,  not  to  be 
charged. 


*  The  Chaiges  mariced  with  an  asterisk  are  the  same  as  those  in  the  existing  Table,  and  are  merely 
repeated  wlken  any  change  has  been  made  in  the  Section  m  which  they  are  included,  to  ptmsX 
coafvian. 
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ACT  OF  SEDERUNT  ANENT  THE  COGNITION  OF  INSANE 

PERSONS. 

Eddtbuboh,  Dtc,  3(2, 1868. 
Whebeas  by  the  One  hundred  and  first  Section  of  the  "  Ooort  of 
Session  Act  1868/'  it  is  enacted  that  "  It  shall  no  longer  be  com- 
'' potent  to  direct  a  Brieve  for  the  Cognition  of  a  Person  alleged  to  be 
"incompos  mentis  prodigus  etfuriosus,  or  of  a  Person  alleged  to  be 
"  incompos  mentis  fatutis  et  naturaliter  idiota,  to  the  Judge  Ordinary ; 
''and  the  Brieves  of  Furiosity  and  Idiotry  hitherto  in  use  are  hereby 
"abolished;  and  in  lieu  thereof,  it  is  Enacted  that  a  Brieve  from 
"  Chancery,  written  in  the  English  language,  shall  be  directed  to  the 
"Lord  President  of  the  Court  of  Session,  directing  him  to  enquire 
"  whether  the  Person  sought  to  be  Cognosced  is  Insane,  who  is  his 
"nearest  Agnate,  and  whether  such  Agnate  is  of  lawful  age;  and 
"  such  Person  shall  be  deemed  Insane  if  he  be  Furious  or  Fatuous,  or 
"labouring  under  such  Unsoundness  of  Mind  as  to  render  him 
"incapable  of  managing  his  Affairs;  and  such  Brieves  shall  be  Served 
"  upon  the  Persons  sought  to  be  Cognosced  on  Induciae  of  Fourteen 
"Days;  and  the  Brieve  shall  be  tried  before  the  said  Lord  President 
"and  a  Special  Jury,  or  before  any  other  Judge  of  the  Court  of 
"  Session  to  whom  the  said  Lord  President  may  remit  the  same,  and 
"a  Special  Jury;  and  the  Trial  shall  be  conducted  in  the  same 
"manner  as  Jury  Trials  in  Civil  Causes  in  Scotland  are  conducted, 
"  with  all  the  like  Remedies  as  to  Motions  for  new  Trials  and  Bills  of 
"Exceptions,  which  are  competent  with  reference  to  such  Jury  Trials; 
"  and  the  Court  shall  have  power  to  award  Expenses  against  either 
"Party;  but  they  shall  not  award  Expenses  against  the  Party  pro- 
"  secuting  the  Brieve,  unless  they  are  of  opinion  that  the  same  was 
"prosecuted  without  reasonable  or  probable  Cause;  and  the  Verdict 
"  and  Service  of  the  Jury  shall  be  Retoured  to  Chancery,  and  shall, 
"  unless  set  aside  on  any  ground,  have  the  like  Force  and  Effect,  and 
"  be  followed  by  the  like  Procedure,  as  a  Retour  of  the  Verdict  and 
"Service  of  the  Jury  before  the  Judge  Ordinary  according  to  the 
"  present  Law  and  Practice." 

And  whereas,  by  the  One  hundred  and  sixth  Section  of  the  said 
Act,  it  is  further  provided  that  "The  Court  of  Session  may  from  time 
"to  time  make  such  Regulations,  by  Act  of  Sederunt,  as  shall  be 
"necessary  for  carrjring  into  effect  the  purposes  of  this  Act;  and  for 
"regulating  the  Times  and  Forms  of  Summonses,  and  Writs  and 
"Modes  of  Procedure  and  of  Pleadings;  and  generally  the  practice  of 
"the  said  Court  in  respect  of  the  Matters  to  which  this  Act  relates; 
"  and  for  regulating  the  Fees  of  the  Agents  practising  before  the  said 
"  Court;  and  so  far  as  may  be  found  expedient,  for  altering  the  course 
"  of  Proceeding  hereinbefore  prescribed,  in  respect  to  the  Matters  to 
"  which  this  Act  relates,  or  any  of  them;  and  may  also  repeal  or  alter 
"  the  Provisions  of  any  Act  of  Sederunt  relating  to  any  of  the  Matters 
*' hereinbefore    specified   as  may  be  inconsistent   with  such  new 
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''Begolations;  and  for  that  purpose  the  said  Court  may  meet  during 
"Vacation  as  well  as  during  Session/' 
The  Lords  Enact  and  Ordain  as  follows,  viz. : — 
L  Whensoever  a  Brieve  from  Chancery,  under  the  provisions  of 
the  said  recited  Act,  shall  be  presented  to  the  Lord  President,  he  shall 
issue  a  Precept  directed  to  Messenger-at-Arms,  commanding  them  to 
Summon,  Warn,  and  Charge  the  Person  sought  to  be  Cognosced,  to 
Compear  at  a  Time  and  Place  to  be  specified,  being  not  less  than 
Fourteen  Days  from  the  Date  of  Service,  to  hear  and  see  the  Matter  of 
the  said  Brieve  duly  Cognosced  and  Determined.  And  the  Person 
presenting  the  Brieve  shidl  also,  within  the  said  Fourteen  Days,  give 
public  Notice  of  the  said  Brieve  and  Precept,  once  in  the  Edinburgh 
Gazette,  and  by  Advertisement  twice  at  least  in  a  Newspaper  pub- 
lish^ within  the  County — or  if  there  be  none  such,  in  the  County 
next  adjoining  to  that — in  which  the  person  sought  to  be  Cognosced 
resides.  And  no  farther  or  other  Service  or  PubUcation  of  the  Brieve 
shall  be  necessary,  either  at  the  Market  Cross  of  the  Head  Burgh 
of  the  County  within  which  the  Person  sought  to  be  Cognosced  resides, 
or  otherwise. 

IL  At  the  Time  and  Place  specified  in  the  said  Precept,  the  Lord 
President  shall,  after  hearing  Parties,  appoint  the  Person  claiming  the 
Office  of  Curator  to  lodge  his  Claim  to  the  said  Office,  within  a  certain 
specified  Time,  and  the  Person  sought  to  be  Cognosced,  or  those 
acting  on  his  behalf,  to  Answer  the  said  Claim  within  a  specified  Time 
thereafter,  which  Claim  and  Answer  shall  be  prepared  in  the  form  of 
Condescendence  and  Answers,  and  shall  state  all  the  Facts  which  are 
necessary  to  be  disclosed,  in  order  to  prevent  Surprise  at  the  Trial. 
And  the  Lord  President,  if  no  valid  Objection  be  stated  to  the  Brieve 
or  to  the  Begularity  of  the  Procedure,  shall  by  the  same  Order  fix  the 
Time  and  Place  for  the  Trial  of  the  said  Brieve,  and  shall  give  such 
Directions  as  may  be  necessary,  for  securing  that  the  Person  sought 
to  be  Cognosced  shall  be  in  attendance  at  the  Trial,  or  shaU  otherwise 
be  seen  and  examined  by  or  in  presence  of  the  Jury,  or  of  some  of 
them. 

nL  The  Senior  Principal  Clerk  of  Session  in  the  First  Division 
shall  act  as  Clerk  in  the  said  Proceedings  and  Trial,  but  with  power 
to  the  Lord  President  to  appoint  any  other  Principal  Clerk  or  Depute 
Clerk  of  Session  to'  act  in  his  place. 

IV.  The  Order  of  the  Lord  President  fixing  the  Time  and  Place  of 
Trial,  or  a  certified  Copy  thereof,  shall  be  sufficient  Warrant  and 
Authority  to  the  SherifiT  of  the  County  of  Edinburgh,  or  to  the  Sheriff 
of  the  County  within  which  the  Trial  is  appointed  to  take  place,  to 
Summon  a  Special  Jury  in  common  form.  And  the  reducing  of  the 
Jary  to  Twenty,  and  the  Calling  and  Balloting  of  the  Special  Jury  at 
the  Trial,  shall  be  conducted  according  to  the  ordinary  Bules  in  the 
trial  of  the  Civil  Causes  in  the  Court  of  Session.  The  number  of 
Jurors  empanelled  to  try  the  Brieve  shall  be  Twelve,  and  they  shall 
letam  tiieir  Verdict  either  unanimously,  or  by  such  majority,  and 
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under  sach  conditions,  as  are  provided  in  the  case  of  Verdicts  retomed 
by  Juries  in  the  Trial  of  Civil  Causes  in  the  Court  of  Session. 

V.  The  Lord  President,  or  the  Judge  to  whom  the  Brieve  may  be 
remitted,  shall  proceed  to  the  Trial  of  the  Brieve  at  the  Time  and 
Place  appointed  in  the  Order  of  the  Lord  President,  unless  the  Lord 
President,  or  said  other  Judge,  shall  postpone  the  same  on  Cause 
shown,  which  he  is  hereby  empowered  to  do,  on  such  Conditions  re- 
regarding  Expenses  as  may  seem  to  him  just 

VL  When  the  Jury  return  their  Verdict,  affirming  the  whole  heads 
of  the  Brieve,  it  shall  be  noted  generally  "  Cognosce;"  but  when  the 
Jury  do  not  affirm  the  whole  heads  of  the  Brieve,  the  Verdict  shall  be 
noted  generally  "  Not  cognosce,"  unless  there  be  any  Special  Finding 
regarding  the  Person  claiming  in  the  Character  of  nearest  Agnate  (in 
which  case  the  Clerk  shall  make  such  note  as  the  presiding  Judge 
shall  direct),  and  the  Jury  shall  then  be  discharged.  And  it  shall  be 
the  duty  of  the  Clerk  thereafter  to  make  out  and  subscribe  a  formal 
Writing,  embodying  the  Verdict,  and  answering  the  different  Heads  of 
the  Brieve,  which  shall  be  Betoured  to  Chancery,  if  the  several  heads 
of  the  Brieve  are  affirmed,  but  not  otherwise.  And  if  the  whole  heads 
of  the  Brieve  are  not  affirmed  by  the  Jury  in  favour  of  the  person 
claiming  as  nearest  agnate,  then  the  formed  Writing  made  out  and 
subscribed  by  the  Clerk  shall  bear,  that  the  Brieve  and  claim  are  not 
proven,  and  that  the  Claim  is  therefore  dismissed  by  the  Jury, 
which  formal  Writing  shall  be  recorded  in  the  Books  of  Sederunt. 

VIL  It  shall  be  competent  to  either  Party,  subject  to  the  Provisions  of 
the  said  recited  Act,  to  move  the  Division  of  the  Court  to  which  the 
Judge  who  tried  the  Cause  belongs,  or  in  the  event  of  the  presiding 
Jud^  being  a  Lord  Ordinary,  to  move  either  Division  of  the  Court,  to 
find  him  entitled  to  the  Expenses  of  the  Proceedings  and  Trial,  or  any 
part  thereof:  Provided  always  that,  when  the  presiding  Judge  is  a 
Lord  Ordinary,  the  Division  to  whom  the  Motion  for  Expenses  is 
made  shall  call  in  the  presiding  Judge,  to  sit  and  vote  as  a  member  of 
the  Court  in  disposing  of  the  said  Motion. 

VIIL  Any  Bill  of  Exceptions  or  motion  for  a  new  Trial  shall  be 
presented  or  made  in  the  Division  of  the  Court  to  which  the  Judge  who 
tried  the  Cause  belongs;  but  in  the  event  of  the  Judge  who  tried  the 
Cause  being  a  Lord  Ordinary,  the  Bill  of  Exceptions  or  Motion  for  a 
new  Trial  may  be  presented  or  made  in  either  Division;  but  in  this 
last  case,  the  Judge  who  tried  the  Cause  shall  sit  and  vote  as  a 
Member  of  Court  in  the  hearing  and  judgment  on  the  said  Bill  of 
Exceptions  or  Motion  for  a  new  Trial. 

I3C  If  no  Bill  of  Exceptions  is  presented,  and  no  Notice  of  Motion 
for  a  new  Trial  given  within  the  Time  prescribed  by  the  Regulations 
in  force  with  regard  to  ordinary  Civil  Causes,  the  Party  suing  the 
Brieve,  if  the  Verdict  has  been  returned  in  his  favour,  shall  apply 
to  the  Judge  who  tried  the  Cause  by  Motion,  to  be  intimated  to  the 
Agent  of  the  opposite  party,  that  the  Clerk  to  the  Proceedings  be 
authorised  to  prepare  and  transmit  the  Betour  to  Chancery,  in  terms 
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of  Secti(»i  6  of  this  Act  of  Sederunt;  and  the  said  Judge  shall 
authorise  the  Clerk  accordingly,  and  shall  himself  authenticate  the 
Retour  by  his  subscription,  as  being  the  Betour  applicable  to  the  said 
Brieve.  And  in  like  manner,  after  any  Bill  of  Exceptions  shall  have 
been  disallowed,  or  Motion  for  a  Kule  refused,  or  Rule  for  a  new  Trial 
discharged,  the  same  Procedure  shall  be  adopted  by  the  Party  suing 
the  Brieve,  if  the  Verdict  has  been  returned  in  his  favour. 

And  the  Lords  Appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner,  and  copies  thereof 
to  be  transmitted  to  both  Houses  of  Parliament  in  terms  of  the  fore- 
said Act  (Signed)  JOHN  INGLIS,  LRD. 


ACT  OF  SEDERUNT  ANENT  EDICTAL  CITATIONS. 

EoiNBUBQB,  December  18,  18G8. 

The  Lords  Enact  and  Declare — 

I.  That  for  the  future  they  will  not  sustain  any  Edictal  Citation 
agauDSt  a  Defender,  who  has  a  known  Eesidence  or  Place  of  Business 
in  England  or  Ireland,  as  sufficient  Citation,  unless  (in  addition  to  such 
Edictd  Citation)  reasonable  notice  of  the  Summons  or  other  Writ 
to  be  Served  be  given  either  to  the  Defender's  known  Agent  in 
Scotland,  if  he  any  kive,  or  to  the  Defender  himself,  at  his  Residence 
or  Place  of  Business  within  England  or  Ireland. 

IL  That  a  Begistered  Post  Letter,  posted  at  the  General  Post-Office 
in  Edinburgh  fourteen  days  prior  to  the  first  Enrolment  of  the  Cause, 
addressed  to  such  Defender,  at  his  Besidence  or  Place  of  Business 
within  England  or  Ireland,  enclosing  a  full  copy  of  the  summons  or 
other  Writ,  including  the  Warrant  of  Citation  and  Citation  following 
thereon,  shall  be  held  to  be  reasonable  notice  within  the  meaning  of 
this  Act 

IIL  That  in  libeUing  a  Summons  against  a  party  not  designed  as 
resident  or  carrying  on  Business  within  Scotland,  the  Pursuer  shall 
either  state  the  Defender's  known  Besidence  or  Place  of  Business,  or 
set  forth  expressly  that  the  Defender's  Besidence  and  Place  of  Business 
(if  he  be  engaged  in  business)  are  unknown  to  the  Pursuer. 

IV.  That  in  all  undefended  Causes  enroUed  before  any  Lord  Ordinary, 
where  a  Defender  is  designed  in  the  summons  or  other  Writ  as 
resident  or  carrying  on  Business  in  some  particular  Place  within 
England  or  Ireland,  the  Lord  Ordinary,  before  pronouncing  Decree  in 
Ahsence  against  such  Defender,  shall  require  Proof  that  reasonable 
notice  has  been  given  either  to  the  Defender's  known  Agent  in 
Scotland,  if  he  any  have,  or  to  the  Defender  himself,  at  his  Besidence 
or  Place  of  Business  in  England  or  Ireland;  and  the  Lord  Ordinary 
^hall  not  pronounce  Decree  in  Absence  against  such  Defender,  until  he 
is  satisfied  that  such  reasonable  Notice  has  been  given. 

y.  That  in  pronouncing  Decree  in  Absence  against  any  Defender, 
dc^ed  in  the  Summons  or  other  Writ  as  Besident  or  carrying  on 
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Business  at  some  particular  Place  in  England  or  Ireland,  tbe  Inter- 
locutor of  the  Lord  Ordinary  shall  expressly  bear,  that  the  Lord 
Ordinary  has  been  satisfied  by  proper  evidence,  that  reasonable 
notice  of  the  Summons  or  other  Writ  has  been  given,  either  to 
the  Defender's  known  Agent  in  Scotland,  or  to  the  Defender  him- 
self, at  his  Eesidence  or  Place  of  Business,  as  the  case  may  ba 
Provided  that  nothing  contained  in  the  said  Interlocutor  shaU  operate 
to  prevent  such  Defender  from  showing,  in  a  Eeduction  of  the  said 
Decree  in  Absence,  or  in  any  other  subsequent  proceeding,  that  such 
reasonable  notice  was  not  in  fact  given. 

VL  That  nothing  in  this  Act  of  Sederunt  shall  apply  to  Actions  in 
which  Personal  Service  on  Defenders  not  resident  within  Scotland  is 
required  by  "The  Conjugal  Rights  (Scotland)  Amendment  Act  1861." 

VII.  That  no  notice  given  under  this  Act  to  any  defender  not 
resident  in  Scotland,  even  though  given  to  such  Defender  personally, 
shall  be  deemed  to  be  Personal  Service  of  a  Summons  under  the 
Twenty-fourth  Section  of  the  Court  of  Session  Act  1868. 

VIIL  That  the  provisions  of  this  Act  shall  not  apply  to  any 
Summons  or  other  Writ  which  has  been  executed  prior  to  the  passing 
of  this  Act 

And  the  Lords  Appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  published  in  the  usual  manner. 

(Signed)  JOHN  INGLIS,  7.P.Z). 


"^oUs  jof  Casts. 


COURT    OP    SESSION. 
{Reported  hy  William  OtUhrie  and  WiUiam  Mackintosh,  Esquires,  Advocates), 


FIRST  DIVISION. 
MoNORiKFP  V.  Ross. — Jan.  5. 
Poor — Insane — Residential  Settlement — ^Adv.  from  Sheriff  of  Zetland. 
The  Inspector  of  Poor  of  Tingwall  sued  the  inspector  of  poor  of  Bressay  for 
repetition  of  advances  for  the  support  of  the  wife  of  Williamson,  now  a  lunatic. 
Williamson  was  bom  in  Bressay,  and  was  a  fishennan.  In  1852  he  married 
a  woman  who  lived  in  TingwaU.  Up  till  1855,  he  did  not  live  in  Tingwall, 
being  for  part  of  the  time  in  a  lunatic  asylum,  for  a  time  at  HoidlaiKl, 
in  Tingwall,  and  for  seven  months  on  a  foreign  voyage.  In  May,  1855,  he 
was  in  Tingwall  with  his  wife;  and  at  Whits.,  1 856,  he  took  a  room  for  himseli^ 
his  wife,  and  family  at  Scalloway  in  Tingwall,  which  was  till  Jan.,  1862,  the 
residence  of  the  wife  and  family.  The  question  was  whether  it  had  been 
the  residence  of  Williamson  in  the  sense  of  &  76  of  the  Poor-law  Act,  so  as 
to  establish  a  settlement  in  Tingwall.  In  the  fishing  seasons,  he  was 
absent  in  Bressay  with  his  father  and  brother  for  a  period  varying  from  two  to 
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four  months  during  each  absence.  He  occasionally  visited  Scalloway  during 
taeh  abaenoea  Bat  he  was  during  the  greater  part  (eight  or  nine  months) 
of  each  year  absent  from  TingwalL  The  S.-S.  (Mure)  held  that  the  settle- 
ment was  in  Tingwall,  and  assoilzied;  and  the  Sheriff  (Qififord)  adhered^  on 
the  principle  of  Greig  A  Miles  v.  Simpson^  July  19,  1867. 

Lord  Deas  said  too  much  had  been  rested  on  the  case  of  Miles,  which 
depended  on  its  own  circumstances,  and  involved  no  principle  beyond  this, 
that,  while  personal  residence  is  required,  it  need  not  be  continuous. 
Beyond  that,  the  whole  was  a  question  of  circumstances,  vi^.,  whether  the 
iacts  are  inconsistent  with  the  supposition  of  personal  residence.  To  make 
one  such  case  conclusive  of  another,  the  facts  would  need  to  be  the  same. 
The  case  of  Miles  was  a  strong  case  in  favour  of  the  view  that  the  absence 
may  be  very  considerable;  but  he  would  have  agreed  with  the  Sherifis,  even 
if  the  case  of  Miles  had  never  been  heard  of 

Lords  Ardmillan  and  Kinloch  concurred  with  Lord  Deas,  observing  that 
great  part  of  the  pauperis  absence  had  been  spent,  not  in  Bressay,  but  on 
the  sea^  which  was  not  in  that  parish. 

Lord  President — If  the  case  were  ruled  by  MUa  v.  Simpionf  he  would 
have  applied  the  rule  of  that  case,  although  he  had  not  concurred  in  the 
judgment  But  all  the  judges  agreed  that  the  case  was  different  The 
proposed  decision  would  carry  the  principle  further  than  the  case  of  Miles; 
and  he  was  not  bound  against  his  judgment  to  carry  it  further.  The 
panper,  there,  when  absent,  was  not  in  any  other  parish,  but  at  sea^  being  a 
sailor.  Here,  when  absent^  he  was  resident  elsewhere  in  the  sense  of  sec.  76. 
He  had  a  dwelling-place  in  Bressay  where  he  slept  when  not  employed  in  his 
calling,  which  required  him  to  come  to  land  constantly.  His  fsither  had  a 
cn>ft  in  Bressay,  which  he  helped  to  cultivate.  If  he  had  lived  in  that 
way  at  Scalloway  during  the  whole  period,  he  would  have  acquired  a 
settlement  thera  This  involved  the  possibility  of  his  having  two  settle* 
ments  under  se&  76. 

Ad.—Clark,  Chevne.      AgenUShiart  Jt  Cheyne,   W.8. AlU-^Millar, 

Manerieff.    AgenU-^.  S  R  D.  BosSy  W.S. 

Elder  v.  Fothebinoham. — Jem.  8. 
Temdi^^DeeimcB  IndusoB — Bes  Jtulieata. — ^Reduction  by  the  mimster 
of  a  decree  in  the  locality  of  Tealing,  in  1819,  by  which  no  portion  of 
stipend  was  localled  on  the  teinds  of  defr.  although  there  were  not  other 
teinds  in  the  parish  to  pay  the  full  amount  of  modified  stipend.  This 
arose  firom  certain  teinds  of  defr.  being  held  as  valued,  and  from  the  lands  of 
Priestoun,  belonging  to  her,  being  held  as  exempt  from  teind — as  held  on  a 
deama  incltucB  title.  The  L  O.  (Barcaple)  held  that  the  decree  of  locality 
did  not  form  ra  Judicata  to  the  effect  of  barring  the  minister  firom  main- 
taining that  the  defender  has  not  a  valid  decinuB  incltuce  right,  but  that  it 
was  protected  by  the  negative  prescription,  and  must  regulate  bygone 
rights  and  obligations  as  to  stipend.  The  Court  agreed  with  the  L  O.  in 
holding  that  the  decree  of  locality  in  1 81 9,  being  silent  as  to  the  decimcB  inclusas 
right,  and  showing  that  there  had  been  no  discussion  on  that  point,  was  not 
ra  judicata  against  the  minister.  They  held,  however,  that  it  was  not  pro- 
tected against  him,  (although  it  might  be,  even  though  in  absence,  as 
against  other  heritors)  by  the  negative  prescription.  The  minister,  therefore, 
was  entitled  to  challenge  the  dinmoB  incluaas  right  to  the  effect  of  getting 
{atare  stipend    Bat  he  most  be  held  to  have  abandoned  his  claim  to  the 
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teinds  of  Priestoun  between  the  date  of  induction  and  the  present  action. 
The  Court  held  that  an  objection  (that  the  titular  was  not  called)  to  a 
decree  of  valuation,  was  not  good — ^the  summons  bearing  to  be  raised  by 
the  parson  and  minister,  and  not  having  resulted  in  a  modification,  but 
having,  in  fact,  awarded  the  whole  teinds  of  the  parish  to  the  minister. 

Act, — MiUar,    Nevay.    Agent — Andrew   Beveridge,    8,S.C, Alt, — Clarh^ 

Mcickay.    Agent — A,  HowCf  W.S. 

Qlovbr*s  Tkustbes  v.  City  of  Oulsqow  Union  Railway  Co. — Jcti.  8. 

Railway — CompuUory  Powers — Compensation — "Superfluous**  Lands. — 
Adjudication  of  heritable  subjects  in  Glasgow,  which  defrs.  took  under 
compulsory  powers  in  their  Act  of  Parliament  1864.  The  compensation 
fixed  by  arbitration  was  unpaid,  and  the  former  proprietors  brought  this 
action  to  adjudge  the  subjects.  The  L.  O.  (Jerviswoode)  sustained  pleas 
that  the  subjects  being  held  under  a  statutory  title  and  for  statutory 
purposes,  could  not  be  adjudged;  and  held  that  the  pursuers  had  not 
sufficiently  averred  that  the  lands  were  superfluous  lands,  so  as  to  support 
their  contention  that  they  were  on  that  ground  adjudgeable.  He  therefore 
dismissed  the  summons.  Pursuers  reclaimed.  Heldy  that  the  question 
whether  **  superfluous"  lands  of  a  statutory  company  might  be  adjudged, 
did  not  arise,  as  it  was  not  relevantly  averred  that  the  lands  mentioned  in 
the  summons  were  superfluous.  It  appeared  from  pursuers'  averments  that 
the  railway  was  only  in  course  of  construction  and  not  very  far  advanced. 
The  renewed  period  for  taking  land  had  not  even  expired.  It  was  a  very 
bold  averment,  and  one  requiring  more  prophetic  spirit  than  could  be 
expected  from  the  sagacity  of  any  directors  to  say  at  this  stage  that  any 
lands  were  superfluous.  Indeed,  at  the  beginning  of  an  undertaking,  no 
land  could  well  be  regarded  as  superfluous^  or  it  would  not  have  been 
included  in  the  Act  of  Parliament  It  was  said  some  of  the  subjects  must 
be  superfluous,  as  they  were  not  contiguous  to  the  line,  and  could  not  now 
be  connected  with  it  But  the  Court  could  not  accept  so  large  a  proposition 
as  that  all  not  contiguous  land  is  superfluous.     Adhered. 

Act.—Gifford,  Shand.    Agents— J.  A  K  D,  Boss,  W,8. Alt.—Clarhy  Lu. 

Agents — Murray,  Beithy  ^  Murray,  W,8, 

MuNOLB,  &c.,  V.  YoTTNO,  <fec. — Jan.  8. 
Lease — Minerals — Arbitration  Clause, — ^Mungle  let  to  defr..  Young,  the 
coal,  etc.,  in  Muirhall,  with  power  to  perform  all  the  operations  necessary 
for  working  the  minerals.  Defr.  was  also  to  have  power  to  remove,  by  pits 
in  Muirhall,  the  minerals  of  the  adjoining  lands  of  Briechmill,  also  let  to 
him,  and  the  minerals  in  Muirhall  might  be  similarly  removed  by  pits  in 
Briechmill  Disputes  "as  to  the  true  import  of  the  lease"  were  to  be 
referred  to  arbiters.  Young  assigned  his  lease  to  Young*s  Paraffine  Light 
and  Mineral  Oil  Company  (Limited),  who  have  works  at  Addiewell,  adjoin- 
ing Muirhall.  Pursuers  objected  to  the  use  by  defrs.  of  roads,  railways, 
etc.,  on  Muirhall,  for  purposes  connected  with  the  works  at  Addiewell 
Defrs.  maintained  that  the  action  was  excluded  by  the  arbitration  clause. 
It  was  answered  that  the  lease  hfid  no  reference  to  the  matters  in  dispute. 
The  L  0.  (Barcaple)  repelled  the  defrs.'  pleas;  and  the  Court  substantially 
adhered.  They  held  that  the  arbitration  clause  did  not  exclude  the 
present  action,  and  that  the  rights  claimed  by  the  defrs.  were  not  given  by 
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the  lease,  and  could  not  be  conveyed  by  implication.     The  Court  decerned 
in  terms  of  the  declaratory  conclusions. 

Ad.—  Giff&rd,  J.  C.  Smith.     Agent— W.  Milne,  8.8,0. Alt—Youngy 

Watson,    Agent — James  Webster y  S.8.C. 

Tayloe  v.  Duff's  Trustees. — Jan.  13. 

Jfiseropping — Lease — Alteration  of  Conditions  as  to  Cropping — Payment 
for  GroMS  Left. — Action  by  Taylor,  some  time  tenant  of  Floors,  against  the 
trustees  of  Uie  late  G.  W.  Duff  of  Hatton,  for  sums  due  to  him  under  his 
lease,  which  expired  in  1866;  for  waygoing  crop,  and  for  second  year's  grass, 
left  on  the  fiirm  by  pursuer.  Defrs.  pleaded  compensation  in  respect  of 
pactional  rent  due  for  miscropping.  The  L.  O.  (Eanloch)  found  it  admitted 
that  the  waygoing  crop  was  of  the  value  libelled;  and  with  regard  to  the 
ooanter  claim,  that  the  tenant  was  bound  to  observe  a  six-shift  rotation, 
but  that  pursuer  had  changed  to  a  five-shift  with  consent  of  the  landlord; 
that  no  claim  on  this  ground  lay  at  the  instance  of  pursuer  against  defrs.; 
that,  in  the  last  year  of  his  lease,  pursuer  took  a  third  white  crop  from  a 
portion  of  a  field,  contrary  to  the  term  of  his  lease,  with  the  knowledge  and 
acquiescence  of  the  landlord;  that  pursuer  was  entitled  to  £32  for  the  second 
year's  grass.  De&s.  reclaimed.  The  Court  adhered  on  the  first  point;  but, 
with  regard  to  the  second  year's  grass,  altered  and  assoilzied.  They  held 
that  the  departure  from  a  six-shift  rotation,  in  which  three  years'  grass 
would  have  been  left  on  the  farm,  to  a  five-shift,  in  which  but  two  years' 
grass  was  left,  abrogated  the  stipulation  for  payment  of  the  second  year's 
grass,  and  left  the  tenant  to  his  common  law  right  to  be  paid  for  the  first 
year's  grass  which  he  had  left. 

Act.—Gifford,  Mair.     Agent— Janm  FinlaUy  8.8,0. Ali.—Olarky  Mac- 

dondd.    Agents — Tods^  Murray,  &  Jamieson,  n.S, 

Akbuthnott  V.  Arbuthnott. — Jan.  19. 
Eniail — Destination. — Special  case  for  the  opinion  and' judgment  of  the 
Court  under  s.  63,  Court  of  Session  Act  1868.  John,  sixth  Viscount 
Arbuthnott,  on  November  2,  1786,  executed  an  entail  of  Halltown  or 
Hatton.  He  died  April  20,  1791,  and  was  succeeded  by  his  only  son  John, 
seventh  Viscount,  who  had  nine  sons.  The  eldest,  John,  became  eighth 
Viscount,  and  had  issue  the  present  Viscount  and  other  sons.  The  present 
Viscount  has  several  sons.  On  the  death  of  the  entailer,  his  grandson 
Hugh,  sncceeded  as  institute  under  the  entail,  and  possessed  till  his  death, 
July  1 1,  1868.  The  entailer,  '^  for  the  more  effectually  preserving  the  same 
(the  estate  of  Halltown)  distinct  from  my  lordship  and  estate  of  Arbuthnott, 
as  a  permanent  property  to  the  second  son  of  my  only  son  and  future 
representative,  John  Arbuthnott,  whom  failing,  by  death  or  otherwise,  as 
altermentioned,  to  his  other  sons  and  their  heirs  male  in  their  order,  subject 
to  the  provisions  aftermentioned,"  eta,  disponed  to  the  said  Hugh 
Arbuthnott,  "  second  lawful  son  of  the  said  John  Arbuthnott,  now  my  only 
kwfol  son,  and  the  heirs  male  of  his  body,  who  shall  not  have  succeeded, 
or  become  next  in  succession  to  the  lordship  of  Arbuthnott,  whom  failing, 
by  death  or  by  succeeding  or  standing  next  of  succession  to  the  lordship  of 
Arbuthnott,  to  Robert  Arbuthnott,  third  lawful  son  of  the  said  John 
Arbuthnott,  and  the  heirs  male  of  his  body,  who  shall  not  have  succeeded 
or  become/*  etc;  whom  fuling,  in  the  same  terms,  to  the  fourth  and  fifth 
aoos  of  the  said  John  ^buthnott,  and  "  to  the  other  heirs  male  of  the  body 
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the  prayer.  The  Sheriff  (Qlassford  Bell)  recalled,  and  found  petn.  had  a 
pressing  necessity  for  the  books,  that  they  were  the  property  of  petTS.,  and, 
there  being  no  stipulation  that  respt.  was  to  have  a  right  of  retention  when 
his  agency  had  ceased,  petrs.  were  entitled  to  possession  of  them,  especially 
as  they  could  not  cany  on  their  business  satis&ctorily  without  them;  and 
they  had  offered  to  give  respt  access  to  the  books  at  all  reasonable  times  till 
the  accounts  contracted  through  him  were  collected.    The  Court  adhered. 

Act—Asher.    AgenU-^Moriwiy  Whiteheady  A  Oreig,  lV.a. AlL^Balfour. 

AgentS'-O.  &  H.  Cairns,  W.S, 

Advn. — Dkctmmond  V,  T.  &  R.  Hunter. — Jan,  7. 
Lease — Abandonment — Advocation. — ^Advn.  from  Sheriff  of  Lanark  of  an 
action  concluding  for  two  sums  of  £6  each  as  rent,  from  Whits.,  1866,  to 
Whits.,  1867,  of  premises  in  Glasgow,  let  to  defrs.  for  five  years  firom 
Whits.,  1866.  The  premises  were  destroyed  by  fire  on  5th.  May,  1866, 
before  defrs.  obtained  possession;  and  before  the  premises  were  restored,  on 
16th  May,  defrs.  intimated  their  abandonment  of  the  lease.  The  S.S. 
(Galbraith)  found  that  defrs.  were  entitled  to  abandon,  and  that  no  rent 
was  due;  and  the  Sheriff  (Qlassford  Bell)  affirmed.  Pursuer  advocated, 
and  was  met  by  the  plea  that  advocation  was  incompetent,  the  cause  not 
exceeding  £25,  The  Court  held  that  the  conclusion  of  the  action  must  be 
dealt  with  as  exceeding  that  sum.  It  was  practically  for  all  the  rent  to  be 
paid  under  the  lease;  for,  although  it  only  concluded  for  two  sums  of  X6, 
yet  all  the  future  rents  would  be  ruled  by  it,  and  a  party  was  not  to  be 
allowed  to  exclude  advocation  by  bringing  his  action  in  a  particular  form. 
They  therefore  held  advocation  competent.  On  the  question  of  the  right 
of  the  tenant  to  abandon,  the  Court  held  that  the  Sherifis  had  decided 
rightly.  The  fire  caused  the  total  cessation  of  the  use  of  the  premises  for 
at  least  six  weeks.  It  must  always  be  a  question  of  circumstances  whether 
a  tenant  is  entitled  to  abandon  his  lease  when  a  fire  occurs  through  no  fiiult 
of  either  landlord  or  tenant  Here  the  premises  were  let  for  business  par- 
poses,  and  the  tenant's  trade  might  be  very  much  injured  by  being  kept  oat 
of  them  so  long.     Affirmed. 

Advn. — Royal  Bank  v.  Paul  &  Thain. — Jan.  14. 
Bank — Retention — BUI — Account  Current, — ^M.P.  raised  by  the  Royal 
Bank,  in  the  Sheriff  Court  of  Forfar,  to  determine  who  had  right  to  a  sum 
of  £41  10s  9d.  Balance  of  an  account-current  in  the  bank  in  name  of 
Peter  Luke,  and  retained  by  the  bank  to  meet  a  bill  drawn  by  Luke  which 
they  had  discounted.  Defr.  presented  a  check  by  Luke  to  them  for  that 
balance  which  the  bank  decHned  to  honour,  and  alleged  that  this  sum, 
which  consisted,  in  fact,  of  the  proceeds  of  the  bill  which  Luke  had  placed 
to  his  credit  on  the  account,  was  agreed  to  be  specially  appropriated  to  meet 
the  bill  The  S.S.  after  proof,  found  that  there  had  been  no  such  agree- 
ment, but  that  Luke,  being  liable  to  the  bank  in  the  amount  of  the  bill  on 
the  f&ilure  of  the  acceptors,  and  there  being  good  reason  to  doubt  their 
sufficiency,  the  bank  were  entitled  to  retain  a  sufficient  sum  to  cover  the 
bill;  and  the  bill  not  having  been  paid,  that  they  were  entitled  to  payment 
preferably  to  any  other  person.  The  Sheriff  adhered.  The  Court  recalled,  and 
found  that  the  claim  of  defrs.  was  good,  and  that  the  bank  were  not  entitled 
to  retain  money  in  their  hands  on  current-account  to  meet  a  biU  which  was 
not  payable.    In  order  to  entitle  the  bank  to  such  a  claim  of  retention,  it  must 
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be  made  out  that  the  granter  was  either  bankrupt,  or  that  the  bank  had  good 
gronnd  to  doubt  his  solvency.  If  the  bank  had  made  out  the  agreement 
which  they  alleged,  the  question  would  have  been  easily  disposed  of,  but 
the  Sheriff  had  held  that  the  bank  had  failed  to  make  that  out.  The 
question  thus  came  to  be  whether  the  bank  were  entitled  to  retain  the 
amount  in  the  deposit  account  against  defrs.,  the  onerous  holders  of  the 
cheque.  The  nature  of  the  bank's  obligation  excludes  compensation.  A 
bank  is  not  entitled  to  withhold  money  from  a  customer  who  demands  it, 
nor  to  refuse  to  honour  his  cheques.  [Note  for  Heference:  Bell*s  Com.,  L 
270-275;  II.  122.] 

Act, — Oifford,  Gebbie.    Agents^ Ferguson  db  JuniuVy  W,S. Alt—Young^ 

Skajtd.    AgerUS'-DuMlaa  ^  WiUon,  WM. 


OUTER  HOUSE. 

(Before  Lord  Jerviswoode.) 

Renton  v.  North  British  Railway  Company. 

SolaUum — lUegUimate  Child. — Action  of  damages  and  solatium  by  a 

mother  for  the  death  of  her  illegitimate  son,  killed  at  Portobello  station. 

Defrs.  pleaded  that  the  pursuer  had  no  title  to  sue  for  reparation  for  the 

death  <^  an  illegitimate  child,  and  that  the  action  was  excluded  by  deirs. 

having  settled  with  the  widow  and  child  of  the  deceased.     The  L.  O.  held 

that,  whether  or  not  the  fiEither  of  an  illegitimate  child  could  maintain  an 

action  for  his  death,  the  mother  had  a  clear  title  to  sue.     The  case  has  since 

been  compromised. 

AcL^JohnOone,  Beid,    Agent-- Jardine  Henry,  8.S.C. AU.-Shand. 

Agents^DcUmahoyj  S  Coioan,  W.S. 


SHERIFP  COURT  OP  MID-LOTHIAN.— Sheriffs  Davidson  and 

Hamilton. 

A.  B.  tf.  C.  D.—lfov.  27,  1868. 
PuiUc  HtaUk  (Scotland)  Ad  1867 — Smoke  Consumption — Nuisance, — 
Application  by  the  Sanitary  Inspector  of  a  burgh,  setting  forth  that  in 
connecdon  with  the  premises  occupied  by  respt.,  there  exist  the  following 
iiiusances,  viz.: — (1),  a  fireplace  or  furnace  which  does  not,  as  far  as 
practicable,  consume  the  smoke,  whereby  a  nuisance  in  the  meaning  of 
head  (h)  of  s.  16  of  the  Public  Health  (Scotland)  Act  1867  was  caused; 
and  (2),  or  otherwise  a  chimney  not  of  a  private  dwelling-house  (which 
sends  forth  smoke  so  as  to  be  injurious  to  health,  whereby  a  nuisance^ 
according  to  head  (i),  s.  16,  was  caused.  The  S.S.  remitted  to  Dr  Steven- 
son Ma^dam  who  reported  that  much  smoke  is  evolved  form  the  chimney 
stalk;  but  '*  that,  looking  to  the  nature  of  the  operations,  I  am  of  opinion 
that  it  is  not  practicable  to  consume  the  smoke;  and  consequently  I  cannot 
suggest  or  recommend  any  appliance  or  structural  works  for  that  purpose; 
that,  whilst  it  is  not  practicable  to  consume  the  smoke,  the  immediate  and 
&ect  eflbela  of  the  smoke  issuing  from  tiie  furnace  in  question  may  be 


98  NOTES  OF  CASBS 

lessened  by  heightening  the  chimney-stalk,  and  respt  considers  it  possible 
to  .add  from  15  to  20  feet  to  the  present  chimney-stalk." 

After  a  proof  the  S.&  (31st  Oct.,  1868.)  Finds,  that  the  chimney  of 
respt. *s  works  sends  forth  smoke  so  as  to  bo  iojurions  to  the  health  of  the 
neighbouring  inhabitants:  that  said  chimney  constitutes  a  nuisance  withia 
the  meaning  of  head  (i)  of  s.  16  of  the  Public  Health  Act,  and  ordains 
respt.,  as  the  author  of  said  nuisance,  within  three  months  to  discontinue 
the  business  carried  on  by  him  in  said  premises;  and  the  S.S.  certifies,  la 
terms  of  s.  107,  that  the  value  of  the  trade  or  business  interfered  with  by 
present  proceedings  exceeds  fifty  pounds  sterling;  Finds  petr.  entitled  to 
expenses,  subject  to  modification. 

Nate. — The  S.S.  proceeds  entirely  upon  the  strong  opinion  expressed  by 
the  medical  witnesses.  Looking  to  the  terms  of  that  opinion,  he  has  no  alter- 
native but  to  find  that  respt. 's  chimney  constitutes  a  nuisance  within  the 
meaning  of  head  (i)  of  s.  16.  The  S.S.  regrets  that  he  cannot  allow  respt 
to  try  the  effect  of  adding  to  the  present  height  of  his  chimney.  According 
to  the  view  which  he  takes  of  the  statute,  he  could  only  do  so  if  satisfied 
that  the  proposed  addition  would  altogether  remove  the  nuisance,  or  at 
least  prevent  its  injurious  effects.  There  is  nothing  to  show  that  each 
would  be  the  case. 

Respt  appealed,  and  the  Sheriff  (27th  Nov.,  1868),  recalled  the  inter- 
locutor so  far  as  it  ordained  respt  to  discontinue  the  business;  and  ordained 
respt,  within  three  months  after  31st  Oct,  1868,  to  desist  from  sending 
forth  smoke,  so  as  to  be  injurious  to  health,  from  his  chimney.  Qw>ad  uUra^ 
adhered. 

In  his  note,  the  Sheriff  remarks — No  appeal  has  been  taken  by  petr.,  and 
he  does  not  object  as  to  the  time  given  to  the  respondent  to  discontinue 
the  nuisance.  On  the  merits,  a  nuisance  has  been  undoubtedly  proved. 
The  Sheriff  does  not  see  how  he  can  suggest,  still  more  how  he  can  appoint, 
any  structural  works  to  be  made  to  remedy  the  nuisance,  for  raising  the 
chimney  would  not,  it  is  said,  be  effectual.  At  the  same  time,  as  respt  has 
got  three  months,  he  may  try  the  effect  of  raising,  if  so  advised. 

A  cU — Irons. A  It, — Beveridge, 

SHERIFF  COURT  OF  LANARKSHIRE.— SheriflGa  Glisspobd  Bkll 

and  Yeitch. 

DtKES  v.  MeBBT  &  CUNIKGHAMS,  &C. 

Minei  Inspection  Act — Principal  Agent — Complaint  by  P.F.  against 
owners  of  a  coal  pit  at  Haughhead,  and  Jack,  as  their  agent,  within  the 
meaning  of  the  Mines'  Inspection  Act  concluding  for  penalties  of  £20  each 
against  them  respectively,  for  an  alleged  violation  of  the  first  general  rule  in 
&  10,  which  provides  that  an  adequate  amount  of  ventilation  shall  be  con- 
stantly produced  in  all  coal  mines,  to  dilute  and  render  harmless  nosdous 
gases  accumulating  in  them.  Respts.  pled  "  not  guilty."  After  proof  the 
P.F.  muntained  that  the  offence  had  been  established  against  both  parties, 
in  respect  that  M.  &  C.  had  been  proved  to  be  the  owners  of  the  mine,  and 
Jack  their  "  principal"  agent;  that  in  May  last,  fire  damp  had  accumulated 
in  the  particular  working  place  referred  to,  resulting  in  an  explosion  and  the 
injury  of  two  men  working  therein,  and  that  this  arose  from  the  want  of  ade- 
quate ventilation*  Respts.  contended  that  there  was  no  case  against  Jack,  in 
respect,  although  he  was  admittedly  the  principal  business  manager,  he 
was  not  the  ^'  agent*'  having  the  "  care  and  direction"  of  the  pit  in  question* 
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SL  10  enacted  tliat  the  general  rale  in  qnestion  should  be  "  observed  in 
every  coal  mine  bj  the  owner  and  agent  thereof;"  and  s.  7  defined  the  term 
"  agenV  as  meaning  "  any  person  having,  on  behalf  of  the  owner,  the  care 
and  direction**  of  a  mine — a  definition  that  did  not  apply  to  Jack,  but  to 
the  local  manager,  Nish,  or  to  the  person  over  him,  viz., — M'Creath,  a 
mining  engineer.  No  doubt,  s.  22  declaring  the  offence  and  penalty,  spoke 
of  the  '^  principal  agent  or  viewer,"  but  that  could  not  alter  the  statutory 
definition  of  an  agent,  and,  in  fact,  no  duty  was  imposed  by  the  statute  upon 
any  principal  agent  or  viewer.  It  was  also  contended,  that  there  was  no 
c^feoce  established  against  the  owners,  who  had  done  everything  that  was 
incumbent  npon  them.  S.  22  made  the  penalty  alternative  upon  the  owner 
or  the  agent,  whichsoever  of  them  should  be  to  blame  in  the  circumstances, 
and  if  there  was  any  neglect  established,  it  rested  not  with  the  owners,  but 
with  the  agent  The  "  special  rules*'  established  at  the  pit,  in  terms  of  the 
Acty  showed  that  there  were  defined  duties  laid  upon  the  various  officials, 
the  violation  of  which  subjected  them  to  statutory  penalties;  and  if  one  of 
these  officials  (competently  selected)  violated  his  duty  towards  his  employer, 
the  employer  should  not  be  punished  for  thia 

The  S.  S.  said  he  had  ahready  found  in  this  case,  and  his  judgment  had 
been  affirmed,  that  the  complaint  competently  concludes  for  one  penalty 
against  the  owners,  and  a  second  penalty  against  the  principal  agent  The 
first  general  rule  in  the  statute  had  been  neglected,  and  it  only  remained  to 
determine  whether  the  neglect  occurred  "through  the  default*'  of  both  or 
either  of  defrs.,  and  in  the  latter  case  which  of  them.  Neither  M.  &  C. 
nor  Jack  knew  anything  of  this  neglect.  This  mine  is  only  one  of  an 
extensive  system  of  mining  works,  of  which  M.  &  C.  are  the  owners  and 
Jack  the  principal  agent;  and  they  had  many  subordinates  for  carrying  out 
practical  details.  These  subordinates,  and  even  the  workmen  themselves, 
might  be  amenable  for  having  directly  transgressed  the  special  rules.  There 
were  cases  in  which  the  special  rules  might  be  infringed  by  these  parties 
notwithstanding  the  most  efficient  oversight,  but  here  it  had  been  proved 
that  the  dangerous  state  of  the  workings  had  continued  for  several  days, 
and  the  statute  charges  the  owners  and  principal  agent  with  the  duty  of 
preventing  such  a  state  of  things.  It  is  entirely  a  constructive  offence  so 
far  as  the  owners  and  agent,  who  were  not  on  the  spot,  are  concerned,  but 
the  tme  meaning  and  intention  of  the  Act  seems  to  be  to  protect  the 
nuner  in  his  unusual  hazardous  occupation  by  rendering  both  owner  and 
igeot  equally  responsible  for  the  carrying  out  of  an  efficient  system  of 
ventilation,  and  that  they  cannot  relieve  themselves  from  this  responsibility 
dther  by  delegating  to  others  the  duties,  the  observance  of  which  is  imposed 
on  themselves  by  s.  10,  or  on  the  plea  that  there  were  persons  more 
immediately  in  charge  of  the  mine  and  engaged  in  working  it,  whose  duty 
it  also  was  to  see  that  the  air  current  was  sufficient  and  properly  conducted 
into  the  various  rooms  and  levels.  He  found  the  owners  and  principal 
agent  each  liable  in  a  modified  penalty  of  £10. 

The  Sheriff  on  appeal  (26th  Dec.,  1868),  recalled,  and  found  the  complaint 
not  proven  against  any  of  defrs.,  and  separaUm,  in  as  for  as  regards  Jack, 
thatsaid  complaint  was  inept,  and  could  not  in  any  circumstances  be  sustained, 
m  respect  that  the  evidence  instructs  that  said  defr.  was  not,  within  the 
meaning  of  the  Act  libelled  on,  the  *'  principal  agent  or  viewer**  of  the  coal- 
mine referred  to  in  the  petition;  Therefore  sustained  defences,  dismissed,  etc. 
iToCtL-— The  first  matter  is,  whether  Jack  is  in  a  position  which  renders 
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him  amenable  to  the  provisions  of  23  and  24  Vict,  cap.  151.  By  &  10  it 
is  provided  that  certain  general  rules  therein  embodied  "  shall  be  observed 
in  every  colliery,  etc.,  by  the  owner  and  agent  thereof."  No  penalty  is 
imposed  by  this  section,  but  by  s.  22  it  is  enacted  that  if  "  any  of  sack 
general  rules,  which  ought  to  be  observed  by  the  owner  and  principal  agent 
or  viewer  of  such  coal  mine,  be  neglected  or  wilfully  violated  by  any  such 
owner,  agent,  or  viewer,  such  person  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds."  There  is  thus  an  awkward  discrepancy  in  the  provisions 
of  the  Act :  for  s.  2  lays  the  onus  of  observing  the  rules  on  the  "  owner  and 
agent,'*  whilst  s.  22  imposes  the  penalty  for  non-observance  on  the  *'  owner 
and  principal  agent  or  viewer.**  Whatever  other  consequence  this  discrepancy 
may  give  rise  to,  one  thing  is  clear,  that  unless  Jack  has  been  shown  to  be 
the  ''principal  agent  or  viewer'*  of  the  Haughhead  Colliery,  no  penalty  is 
exigible  from  him.  In  the  interpretation  of  terms  contained  in  a.  7,  no 
interpretation  is  given  of  the  words  "  principal  agent  or  viewer,"  but  it  is 
declared  that  the  term  "agent  of  a  coal-mine  or  colliery,  or  ironstone-mine, 
shali  mean  any  person  having,  on  behalf  of  the  owner,  the  care  or  direction 
thereof."  Now,  under  the  proof,  Jack  himself  has  deponed,  that  he  is 
the  "  principal  manager*'  for  M.  k  C,  and  that  as  such  he  has  eight  or  nine 
different  collieries  under  him,  and  has  a  general  superintendence  of  the  business. 
[The  Sheriff  reviews  the  evidence  as  to  the  immediate  management  of  the 
pits}  In  the  face  of  the  evidence,  it  is  impossible  to  hold  that  Jack, 
though  he  may  be  the  principal  business  manager  for  defrs.,  is  in  the  sense 
of  the  Act  the  "  principal  agent  or  viewer  "  of  their  Haughhead  pit.  He 
has  not  "  the  care  or  direction  thereof."  That  duty  devolves  primarily 
on  M'Creath,  secondarily  upon  Nish.  The  complaint,  therefore,  miscarries 
as  regards  Jack.  The  next  and  still  more  important  inquiry  is,  was  there  a 
contravention  of  the  Act  by  the  other  defr&,  the  owners?  The  statutory 
rule  is: — ''An  adequate  amount  of  ventilation  shall  be  constantly  pro- 
duced in  all  coal-mines  or  collieries  and  ironstone  mines,  to  dilute  and 
render  harmless  noxious  gases  to  such  an  extent  that  the  working  places  of 
the  pit  levels,  and  workings  of  any  such  colliery  and  mine,  and  the  travel- 
ling roads  to  and  from  such  working  places,  shall,  under  ordinary  circum- 
stances, be  in  a  fit  state  for  working  and  passing  therein."  By  a  22,  the 
penalty  now  concluded  for  is  imposed  on  every  owner  by  whom  the  said 
rule  shall  be  '*  neglected  or  wilfully  violated.  The  obligation  which  the 
rule  actually  imposes,  seems  to  be  simply — that  every  owner  is  bound  to 
see  that  sudi  a  system  of  ventilation  is  established  in  his  pit  as  will,  "  under 
ordinary  circumstances,"  make  it  fit  or  safe  to  workmen.  Was  the  Haugh- 
head pit  in  such  a  state  or  not?  The  evidence  goes  to  show  that  it  was. 
The  plan  produced  has  been  proved  to  exhibit  a  correct  view  of  the 
workings,  and  these  were  by  pillar  or  stoop-and-room.  M'Creath,  the 
head  mining  engineer,  depones — "I  continued  this  mode  of  working  as 
I  found  it  suitable.  I  have  often  been  in  the  pit.  I  found  ventilation 
sufficient.  .  .  .  Nothing  has  gone  wrong  in  the  ordinary  working." 
John  Nish,  the  manager,  who  has  been  engaged  in  collieries  for  thirty 
years,  explains  that  in  stoop-and-room  working  "  the  air-course  goes  along 
the  lower  end  of  the  stoop,  until  the  upper  end  is  cut  through,  when  the 
air-course  is  changed:'*  and,  after  stating  the  average  length  of  a  room 
before  the  end  is  cut  through,  he  adds — "This  is  a  common  mode  of 
working  in  pits  of  which  I  have  charge.  I  find  it  the  most  efficient  course 
of  ventilation."     Under  ordinary  circumstances^  no  accident  has  ever 
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ocenned  from  want  of  ventUation."    There  is  no  evidence  to  contradict 
iliese  statements — viz.,  that  the  mode  of  ventilation  was  snch  as  is  asoally 
adopted  in  pits,  and  has  been  found,  under  ordinary  circumstances,  to  be 
saffident     An  explosion  of  6re  damp  did  nevertheless  take  place  on  the 
last  of  the  three  days  libelled,  by  which  two  men  were  injured,  but  the 
proof  at  the  same  time  instructs  that  it  did  not  take  place  "  in  ordinary 
circumstances.**    In  working  in  one  of  the  rooms,  which  they  had  done 
qaite  safely  with  the  established  ventilation,  the  men  came  upon  a  blot  at 
the  place  marked  A  on  the  plan,  consisting  of  a  quantity  of  stones  or  other 
foreign  material  known  by  the  name  of  a  **  hitch."      To  remove  this 
obstmction,  it  is  usual  to  resort  to  some  blasting  operation,  and  the  place  in 
eoDsequence  stood  idle  for  a  little.     But  on  Monday  the  2oth  May  last,  the 
working  was  resumed,  and  the  usual  steps  taken  for  the  removal  of  the 
''  hitcL*'    No  fire-damp  was  observed  on  Monday,  but  there  was  a  little  on 
Tuesday.   This  was  not  unexpected,  for  it  is  amply  proved  that  on  opening  up 
a  "  hitch  '*  there  is  always  much  greater  risk  of  fire-damp  than  in  ordinary 
catting.     On  this  point,  it  is  only  necessary  to  quote  the  words  of  Mr 
Balph  Moore,  the  Government  Inspector  of  Mines,  who  depones — ''The 
place  has  been  standing  on  account  of  a  'hitch.'**      The  cutting  of  a 
**  hitch  "  is  more  likely  to  cause  fire-damp  than  if  there  had  been  no  **  hitch.*' 
On  the  Wednesday  morning  the  men  began  to  get  alarmed;  but  on  asking 
William  Dougall,  the    underground  manager   below    Nish,  if  all    was 
right,  they  were  told  it  was;  but  on  their  going  in  to  work,  the  explosion 
took  place.     Nish  states  that  being  aware  of  the  probability  of  fire-damp 
coming  out  from  the  ''  hitch,**  he  had  instructed  Dougall  on  the  Friday 
before  to  put  in  '*  bratticing,*'   which   would  have  created  an  additional 
amount  of  ventilation,  and  in  all  probability  prevented   the   explosion; 
but  Dougall  neglected  the  order,  and  was  thus  greatly  in  fault,  as  Nish 
was  also  to  a  lesser  degree,  in  not   seeing  personally  that  necessary 
precaution   was  taken.       But    all    this    was    a    casus    improvisus.       A 
"  hitch"  is  only  occasionally  met  with:  and  if  there  had  been  no  "  hitch," 
there  would  have  been  no  more  need  for  bratticing  in  that  particular  room 
than  there  had  been  in  any  of  the  others.     In  compliance  with  the  general 
role,  the  ventilation  had  been  found  ''  adequate**  "  under  the  ordinary  cir- 
cumstancea"     Owners  are  also  responsible,  in  terms  of  s.  II  of  the  Act^  for 
the  establishment  of  special  rules;  and  the  defenders  accordingly  establidied 
special  rules.     By  the  21st  rule  it  is  declared: — ''In  case  fire-damp,  or 
other  impure  air,  shall  be  discovered  in  any  working  place,  road,  or  level, 
the  fireman  shall,  in  the  first  instance,  thoroughly  clear  the  seam  of  such 
imparity,  if  that  can  be  done  easily,  and  shall  thereupon  report  to  the 
colliers  that  the  working  places  are  apparently  safe;  but  if  the  impurity 
csonot  be  readily  or  at  once  cleared  out,  the  colliers  shall  not  be  permitted 
to  enter  any  such  working  places,  roads,  or  levels,  until  the  impure  air  shall 
have  been,  by  further  appliances,  entirely  dispelled.*'    Again,  by  the  32d 
ipedal  rule: — "  The  whole  operative  details  of  the  colliery  shall  be  under 
the  care  and  charge  of  the  underground  manager,  and  he  shall  see  that  the 
workmen  in  their  several  departments  discharge  their  duties.     He  shall 
receive  aad  attend  to  all  reports  as  to  the  state  of  repair  of  the  mid-wall, 
tnpdooTS,  roads,  shaft-cube,  coal-places,  and  other  workings,  and  also  as  to 
the  state  of  ventilation  and  the  machinery.     He  shall  cause  remedies  to  be 
provided  where  needed,  and  every  workman  in  the  colliery  shall  be  at  his 
command  io  aflTecting  such  repairs  or  applying  such  remedies  as  shall  be 
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ufgent  and  important  for  the  safety  of  the  men  and  worka."  The  Act 
imposes  no  penalty  on  owners  should  these  special  roles  be  n^ected  or 
violated  by  the  parties  selected  and  employed  to  enforce  them,  and  it  would 
evidently  have  been  unjast  to  make  owners  penally  liable,  whatever  the 
civil  consequences  might  be,  for  the  fault  of  others  who  are  specially 
appointed  and  paid  to  perform  duties  which  it  was  impossible  the  owners 
themselves  could  perform.  In  the  case  of  McDonald,  January  20,  1862, 
where  the  owner  of  a  coal-pit  was  convicted  in  this  Court  of  contravention 
of  the  same  general  rule  as  is  here  libelled,  the  species  facU  was  altogether 
different.  The  complaint  bore  that  the  owner  had  incurred  the  penalt/ 
provided  by  the  22d  section  of  the  Act,  "in  so  far  as,  on  the  22d  June, 
1861,  or  about  that  time,  the  Bargeddie  coal-pit  or  mine  being  then  worked, 
the  said  John  Young,  sen.,  as  one  of  the  owners  thereof,  did  neglect  or 
wilfully  fail  and  omit  to  constantly  produce  an  adequate  amount  of 
ventilation  in  the  main  coal  workings  thereof;  and  in  particular  in  or  near 
the  working  place  there  of  David  Kelly,  a  collier,  to  deliver  and  render 
harmless  noxious  gases  therein  to  such  an  extent  that  the  working  places  of 
said  coal-pit  or  mine,  and  the  travelling  roads  to  and  from  said  working 
places,  would  under  ordinary  cireumsUxnees  be  in  a  fit  state  for  working  and 
passing  therein."  All  this  was  found  proved,  so  that  there  was  a  direct 
contravention  of  the  rule.  But  the  very  reverse  is  the  case  here.  Thei« 
was  no  neglect  of  a  general  adequate  system  of  ventilation  "  under  ordinary 
circumstances."  The  noxious  gases  were  sufficiently  diluted,  and  rendered 
harmless,  and  the  travelling  roads  to  and  from  the  working  places  wero  in 
a  fit  state  for  passing  therein.  It  is  not  pretended  that  b^use  "  hitches" 
aro  sometimes  met  with  in  the  workings,  the  roads  should,  therefore,  be 
always  bratticed.  The  extraordinary  ciroumstances  which  a  '<  hitch** 
oocasions  aro  to  be  dealt  with  by  the  fireman  and  the  underground  manager 
when  they  arise.  The  proper  officer  for  doing  so,  and  the  necessary 
meaiis  and  appliances,  were  provided  by  the  owners;  and  whero,  therefore, 
was  there  "  neglect"  or  "  wilful  violation"  of  the  general  rule?  It  appears  to 
the  Sheriff  that  none  such  in  the  meaning  of  the  Act  has  been  brought 
home  to  defirs. 
Act, — Dykes, AlU^-^Broionf  Bums  A  Alison, 

STEWARD  COURT,  KIRKCUDBRIGHT.— Sheriffe  Dunbar  and 

Hectob. 

MuiBHEAD  V.  CuTHBEBT. — Jan.  17,  1868. 

MaxUr  and  Servant — Slander — Desertion — Privileged  Slander. — The 
droumstances  of  this  case  aro  fully  explained  by  the  foUowing  interlocntoxa 
of  the  S.  S.  and  Sheriff:— 

Finds  that  the  pursuer  entered  the  employment  of  defir.  as  a  servant  on 
his  farm  at  Whits.,  1867,  at  the  wages  of  £4  per  half-year,  from  that  term 
till  Mart.,  1867 :  Finds  that  on  the  evening  of  Sunday,  30th  June,  18G7, 
pursuer  was  in  the  byre,  and  employed  in  milking  a  cow,  while  her  fellow- 
servants,  Helen  Logan  and  Jane  Miller,  were  there  similarly  occupied: 
Finds  that  on  that  occasion  the  defr.  entered  the  byre,  and  in  the  course  of 
some  angry  expressions  relative  to  what  he  considered  the  imperfect  or 
improper  manner  in  which  the  pursuer  was  performing  her  work,  called  her 
"  a  whore :  *'  Finds  that  said  offensive  expression  was  applied  by  defr.  to 
the  pursuer  unjustifiably,  and  in  the  presence  and  hearing  of  her  fellow- 
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■ervianty   Helen  Logan:    Finds  that  in  consequence  of  that  and  other 

opprobrious  and  unjustifiable  expressions  applied  to  her  by  defr.  on  said 

occanoD,  pursuer  left  his  service  on  the  following  morning,  and  her  fellow- 

servantSy  Helen  Logan  and  Janet  Miller,  left  their  master's  service  at  the 

same  time:  Finds  that  the  abusive  language  used  towards  her  by  defr.  on 

ttid  occasion,  without  provocation  or  reasonable  cause,  justified  the  pursuer 

in  leaving  her  service,  and  entitles  her  to  pecuniary  reparation  both  on 

acooont  of  the  verbal  injury  sustained  by  her,  and  the  breach  of  the  contract 

of  service  thereby  occasioned :  Finds  accordingly,  in  the  circumstances  of 

<he  case,  six  pounds  sterling  due  by  defr.  to  pursuer  as  a  solatium,  and  in 

reparation,  and  to  that  extent  repels  the  defences,  and  decerns:  Finds  that 

ddfr.  on  pursuer  leaving  his  service  in  the  manner  above  stated,  brought  an 

action  against  her  in  the  S.  D.  Court  of  the  Stewartry  for  damages  for 

desertion  of  service,  in  which  action  after  evidence  the  defr.  (present  pursuer) 

was  assoilzied  and  found  entitled  to  expenses:  Finds  that  in  the  course  of 

"these  proceedings,  and  immediately  after  defr.  in  said  action  (present  pursuer) 

bad  made  her  statement  in  defence,  the  present  defr.,  openly,  and  in  the 

hearing  of  several  persons,  characterised  it  as  *'  a  manifest  lie,"  or  *'  a  parcel 

of  lies:"  Finds  that  these  expressions  having  been  uttered  by  defr.,  a  party 

in  said  action,  in  a  moment  of  natural  excitement,  for  the  purpose  of 

BOitaining  his  case,  and  not  with  an  intention  to  slander  the  present  pursuer, 

and  being  pertinent  to  the  cause,  are  not  actionable;  sustains  the  defences 

so  £ur  aa  founded  on  the  use  of  said  expressions  on  said  occasion,  and 

assoikied  defr. :  Finds  the  pursuer  entitled  to  expences,  etc. 

Note. — There  can,  it  is  believed,  be  no  doubt  that  if  the  defender  used 
towards  the  pursuer  the  expressions  attributed  to  him  in  the  libel,  he  com- 
mitted a  Terbal  injury  to  the  pursuer,  which  entitled  her  to  leave  his  service 
and  daim  reparation.  A  master  is  entitled  to  censure  a  negligent  or  incompe- 
tent servant  without  incnrring  the  risk  of  his  language  in  doing  so  being 
captiously  or  unfidrly  criticised.  Though  *'  gentleness  and  moderation  in 
his  bearing  towards  his  servant"  are  more  accordant  with  the  master's  duty 
sod  interest  than  harsh  or  tyrannical  conduct  on  his  part,  he  may  be  under 
the  disagreeable  necessity  and  be  fully  justified  in  employing  very  strong 
terms  of  reproof  and  warning,  where  the  servant  is  habitually  negligent  or 
obstinately  self-willed;  and  where  the  servant's  conduct  is  either  immoral 
or  criminal,  the  master  cannot  reasonably  be  called  to  account  for  describing 
and  condemning  it,  in  suitable  though  personally  humiliating  terms. 

But  the  case  is  totally  different  where  the  servant  is  not  dbargeable  with 
iounoralityy  crime,  or  any  serious  fault;  even  then  there  may  be  no  redress 
for  petulance  of  manner,  infirmity  of  temper,  and  occasional  outbreaks  of 
hank  and  uncharitable  fault-finding  on  the  master*s  part.  AH  these  the 
servant  must  bear,  unless  they  are  practised  in  such  a  manner  as  to  destroy 
happiness  or  comfort.  But  a  master,  it  is  thought,  is  not  entitled  for  a 
slight  act  of  neglect  or  incompetence  on  the  part  of  his  female  servant  to 
apply  to  her  an  epithet  which  unjustly  conveys  a  charge  of  immorality 
against  her  in  a  form  personally  offensive,  and  calculated  to  degrade  her 
m  the  opinion  of  others.  To  a  female  of  moral  character  and  conduct  such 
epithets  are,  unless  at  once  retracted  and  condoned,  sufficient  to  release  the 
servant  from  the  contract  of  service,  and  to  found  a  claim  of  reparation 
against  the  master. 

Holding  it,  therefore,  to  be  proved  that  defr.  applied  to  pursuer  the 
odisosive  words  spoken  to,  on  the  occasion  set  forth  in  the  reco^,  the  S.  S. 
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deems  it  nxmeeessary  to  inquire  whether  the  paraner  was^  at  the  same  time, 
dismiued  by  the  defender,  or  left  his  service  of  her  own  aooord.  If  she  had 
a  sufficient  legal  cause  for  leaving  his  service,  in  his  conduct  towards  her, 
she  must  be  entitled  to  reparation. 

The  Sheriff,  on  the  appeal  of  both  parties^  pronounced  an  interlocutor 
dismissing  the  appeal,  and  affirming : — In  so  fi&r  as  the  interlocutor  sustaina 
the  defences  against  the  conclusion  for  damages  founded  on  the  expressions 
used  by  defr.,  in  the  Court  at  Kirkcudbright,  on  6th  September  last,  and 
assoilzies  defr.  from  the  said  conclusion;  quoad  tdira,  Finds  that  on  the 
evening  of  Sunday,  the  30th  June  last,  1867,  while  the  parsuer  was  in  the 
service  of  defender  under  an  engagement  for  the  half-year,  then  current 
from  Whitsunday  to  Martinmas,  1 867,  at  £4  of  money  wage  for  the  half-year, 
the  defender  falsely  and  injuriously  said  to  the  pursuer,  in  the  presence  and 
hearing  of  a  fellow-servant»  Helen  Logan,  that  she  the  pursuer  was  ''a  whore:*' 
Finds  that  in  consequence  of  defr.*s  slanderous  language,  the  pursuer 
justifiably  left  his  house  and  service  next  morning:  Finds  that  defr.  having 
thereafter  raised  a  small  debt  action  against  the  pursuer,  concluding  for 
damages  in  respect  of  alleged  desertion  of  her  service,  on  the  said  occasion, 
in  breach  of  her  engagement,  the  pursuer,  on  6th  September  last,  obtained 
decree  therein,  assoilzing  her  with  expenses:  Finds  that  thereafter,  viz.,  on 
7th  October  last,  the  pursuer  raised  the  present  action  against  defr.,  and  that 
the  defender  has  not  in  defence  instructed  nor  even  alleged  that  at  any  time 
during  the  said  half-year  subsequent  to  the  termination  of  her  service  in 
manner  foresaid,  the  pursuer  obtained  an  engagement  or  employment  as  a 
servant  to  any  other  party:  Finds,  as  matter  of  law,  that  the  defender  having 
violated  his  contract  of  service  with  the  pursuer,  as  above  set  forth,  is  liable 
in  the  sum  of  £4  of  money  wages  libelled;  and  also  in  £5  of  board  wages; 
and  having  slandered  the  pursuer's  character,  as  above  set  forth,  is  liable  in 
damages  or  solatium  to  the  amount  of  £5;  Therefore,  and  to  the  said  effect, 
dismisses  defr/s  appeal,  and  affirms,  except  in  so  far  as  concerns  the  sum 
awarded  to  the  pursuer;  sustains  the  pursuer's  appeal  relative  thereto,  and 
decerns. 

Act,-^Broatch, Alt, — Jenkins, 

STEWARD  COURT,  KIRKCUDBRIGHT.— Sheriflb  Dunbab  and 

Hegtob. 

Tatlob  v.  M'Kebbow  &  Aitken,— March  9,  1868. 
Separation — Dogs — Sheep-worrying — Process — ConjuntUon. — Taylor,  a 
gamekeeper,  was  early  on  the  morning  of  20th  May,  1867,  engaged  looking 
for  foxes,  and  attended  by  two  valuable  Scotch  terrier  dogs,  one  of  which 
had  previously  been  kept  on  a  chain.  About  8  o'clock  both  dogs  went  off 
in  pursuit  of  a  fox  and  were  lost  sight  o£  Between  10  and  1 1  they  appeared 
successively  on  the  farms  of  M^Kerrow  and  Aitken,  which  adjoin  each  other, 
and  were  seen  to  chase  and  worry  the  sheep  pasturing  on  these  farma 
They  remained  sometimes  on  the  one  farm  and  sometimes  on  the  other  til] 
7  in  the  evening,  when  M'Kerrow  shot  one  of  them,  and  an  hour  after 
Aitken  saw  the  other  dog  pursuing  a  flock  of  sheep  and  shot  it.  Before 
the  dogs  were  shot  they  had  worried  and  killed  ten  sheep  belonging  to 
M*Kerrow,  and  five  belonging  to  Aitken.  M^Kerrow  claimed  and  received 
£11  lis  as  compensation  from  Taylor's  master,  for  his  sheep  that  were 
killed  by  the  dogs.    Taylor  raised  an  action  against  both  M'Kerrow  and 
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AitkoD  for  the  vahie  of  the  dogs,  and  a  coonter-acfcioii  was  raised  by 
Aitken  against  Taylor  for  the.  value  of  his  sheep.  The  S.S.  conjoined  these 
actions  on  aoconnt  of  contingency,  but  after  some  hesitation,  on  the  follow- 
ing grounds  as  stated  in  his  Note: — 

The  parties  in  both  actions  are  not,  in  one  sense,  identical  M'Eerrow 
and  Aitken  are  joint  defrs.  in  the  one  action,  while  Aitken  is  the  sole 
pnrsaer  in  the  other.  Now,  if  Taylor  shall  succeed  in  his  action  to  the 
extent  oonduded  for,  which  would  impose  a  joint  and  several  liability  on 
M'Kerrow  and  Aitken,  and  Aitken  shall  also  establish  in  the  action  at  his 
inalBiice  his  daim  of  damages  against  Taylor,  to  what  e£fect  can  the  mutual 
daims  and  pleas  of  compensation  by  Taylor  and  Aitken  be  sustained,  and 
can  these  daims  and  pleas  in  the  two  actions  be  properly  regarded  as  con- 
tiogentf  The  grounds  of  action  and  of  defence  are  in  both  actions,  mutatk 
miandit,  identical  In  the  one  a  daim  of  damages  for  the  value  of  dogs 
ahot  by  Uie  defira,  Aitken  and  M*Eerrow,  is  met  by  a  claim  of  compensa- 
tion for  sheep  bdonging  to  each  of  the  defir&  worried  by  said  dogs.  And 
in  the  action  at  Aidcen's  instance  against  Taylor,  apparently  brought  to, 
and  hia  defence  in  the  action  at  Taylor^s  instance  against  him  and  M'Eerrow, 
Aitken's  daim  of  damages  for  the  value  of  sheep  worried  by  the  defr. 
(Taylor^s)  said  dogs  is  met^  inter  aHa,  by  a  plea  of  compenaaUo  infwiarum 
fimmded  on  the  destruction  of  said  dogs  by  Aitken.  Now  if  M'Kerrow  had 
been  a  joint-pursuer  in  the  action  at  Aitken's  instance,  there  could  have 
been  no  reasonable  doubt  as  to  the  contingency  of  the  actiona  Or,  if 
M'  Eerrow  had  raised  a  separate  action  of  damages  against  Taylor,  founded 
on  the  same  species  fousH  as  Aitken's  action,  there  would  have  been  obvious 
grounds  for  oonjoining  the  three  actions  on  the  plto  of  contingency.  But 
tike  absence  of  M'Eerrow  from  the  counter-action  at  Aitken's  instance  con- 
atitotes  a  specialty,  which,  if  not  subversive  of  the  plea  of  contingency, 
may  create  some  difficulty  in  the  application  of  the  daims  of  compensation, 
aa  pleaded  in  the  conjoined  actions. 
The  Sheriff  on  appeal  adhered,  adding  the  following — 
Note. — ^The  Shenff  cannot  say  that  he  is  impressed  by  the  difficulties 
pointed  out  in  the  S.S.'s  Note.  These  seem  to  involve  an  assumption  that 
while  Taylor^s  action  against  the  two  defrs.  in  it  may  be  well  founded,  Aitken 
may  also  succeed  in  ei^ablishing  his  daim  of  damages  against  Taylor;  but 
it  IS  difficult  to  concur  in  this  view  consistently  witii  the  records  presented 
for  consideration,  and  on  which,  proof  is  to  proceed.  According  to  the 
reooid  in  Taylor^s  action,  it  proceeds  on  the  medium  that  his  dogs  did 
nothing  to  injure  defr.'s  bestial,  and  that  the  destruction  of  the  dogs  was  not 
jaatified  but  unlawful.  If  this  be  well  founded,  it  seems  to  follow  that  the 
defences  against  TayWs  action  must  be  repelled,  and  Aitken's  action  be 
hdd  untenabla  If,  on  the  other  hand,  Aitken's  and  M*Eerrow's  allegations 
legarding  the  injury  done  and  threatened  by  Taylor^s  dogs  was  well  founded, 
it  aeems  to  follow  that  in  place  of  doing  anything  unlan^l  these  two  parties 
were  justified  in  killing  tiie  dogs,  and  that  their  defences  against  Taylor's 
action  are  well  founded,  and  that  Aitken  will  be  entitled  to  decree  for 
reparatum  in  hia  action  to  such  extent  as  the  proof  may  warrant.  And 
thus,  according  to  the  SherifiTs  understanding  of  the  records,  there  will 
not  be  pUoe  for  eompensaUo  injuriarium  in  the  sense  or  to  the  efifect 
apparently  pointed  at  by  the  S.S. 

After  evidence  the  &.B.  (27th  Feb.,  1868)  hdd  that  defrs.  were  in  the 
qrnimstamces  stated  justified  in  killing  the  said  two  dogs,  more  especially 
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«8  it  did  nol  appear  that  they  knew  at  the  time  to  whom  they  behMiged,dr 
that  the  safety  of  their  flocka  could  be  otherwise  effected  He  therefore 
Boatained  the  defences  stated  for  both  defra.,  assoilzied  them  from  the  whole 
conclusions  of  Taylor's  summons.  And  in  the  conjoined  action  at  Aitkin'a 
instance  against  Taylor  for  payment  of  the  Talne  of  the  five  sheep  belonging 
to  him  wMch  were  wonied  to  death  by  Taylor's  dogs,  he  held  that  there 
was  negligence  or  culpa  to  some  extent  on  Taylor's  part  in  allowing  these 
dogs,  and  especially  ike  laiger  of  the  two^  which  had  been  previonaly  kept 
on  the  chain,  to  remain  so  long  out  of  his  custody,  and  trespassmg  on  other 
lands,  without  making  due  seitfch  for  them.  He  therefore  found  damages 
due  to  Aitken,  for  the  loss  of  said  fiye  sheep;  and  in  respect  neither  the 
akins  nor  carcases  were  offered  to  Taylor,  he  assessed  the  said  damages  at 
the  sum  of  £6  5s. 

Nate. — ^The  important  question  in  this  cause  is,  whether  the  owner  of 
sheep  stock  was  entitled,  for  its  protection,  to  kill  a  couple  of  strange 
terrier  dogs  which  had  been  on  his  farm  a  whole  day  chasing  and  worrying 
sheep,  had  eluded  all  attempts  to  remoTe  them,  and  were  shot  in  the  eyening 
immediately  after,  if  not  in  the  resj  act  of  ^eep  worrying.  It  was  con- 
tended for  Taylor  that  defrs.  were  not  entitled  to  shoot  the  dogs  under  the 
dreumstances  above  refetred  to,  that  the  l^^al  doctrine  to  that  e£feet  was 
laid  down  by  Lord  Chief  Com.  Adam  in  Grant  v.  Barday  AUardiGe^  8th 
Jan.,  1830,  5  Mur.  130,  and  that  the  same  doctrine  is  implied  in  the 
obligation  laid  on  the  owners  of  dogs  to  give  ciiril  or  pecuniary  reparation 
for  ii^uiy  done  by  them,  and  that,  at  all  events,  the  right  to  destroy  the 
dogs  can  only  emeige  when  it  is  impossible  to  secure  them. 

The  S.S.  has  been  unable  to  adopt  the  pursuer's  views  on  this  matter. 
1.  The  case  of  Grant  v.  Barclay  Allardiee  raised  a  totally  different  issue 
from  that  whidi  arises  here.  The  dogs  shot  by  AUardice's  keeper  had 
neither  worried  nor  attacked  sheep.  They  were  killed  when  merely 
trespassing  on  land  where  Allardice  had  a  valuable  flock  of  sheep,  by  virtue 
of  Mb  order  to  his  keeper  to  kiU  all  dogs  straying  there  without  masters. 
In  that  case  damages  were  awarded  to  the  owner  of  the  destroyed  dogs, 
because,  in  the  words  of  the  presiding  Judge  ''  there  was  no  evidence 
to  show  that  the  dogs  were  sheep  killers^  or  that  they  were  approaching  to, 
or  in  the  habit  of  approaching  the  sheep,  or  that  they  were  causing  or 
risking  any  injury."  That  case  is  in  its  circumstances  the  converse  of  the 
present  case,  where  it  is  abundantly  proved  that  the  pursuer's  doga  were 
sheep  killersy  that  they  approached  the  defender's  sheep  and  worried  them, 
and  that  they  caused  considerable  injury  to  the  defenders,  and  risked  more. 
But  even  in  that  case,  where  the  dogs  were  wrongfully  destroyed,  it  was 
stated  judicially  by  the  presiding  Judge  "  that  he  did  not  say  that  a  case 
might  not  be  made  out  on  proof  of  the  disposition  of  the  dog,  and  the 
circumstances  in  which  he  was  found  justifying  his  being  shot"  Were  the 
pursuer's  dogs  found  by  defrs.,  on  the  occasion  referred  to,  in  sudi  dreum- 
stances, and  evincing  such  a  dispodtion  as  justified  their  destruction?  As 
to  the  circumstances  in  whidi  they  were  found,  the  proof  is  oondudve. 
They  had  strayed  in  the  morning  five  miles  from  thdr  master's  reddence, 
and  were  seen  on  defrs.'  farms  chasing  and  attacking  the  sheep  pasturing 
there,  and  without  a  master  to  control  or  remove  them.  During  the  same 
hours  that  they  were  left  by  pursuer  to  wander  on  defr.'s  lands  they 
worried  fifteen  and  injured  more  of  defr.'s  sheep.  The  shepherds  and 
others  dding  were  unable  to  drive  them  off  the  lands.    And  one  of  them 
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ma  diot  while  being  driven  off  a  sheep  he  was  worrying^  and  the  other  was 
killed  aboot  an  hoar  thereafter  in  the  act  of  closely  following,  and,  as  defir. 
believedy  diaaing  a  smaU  flock  of  his  sheep.  It  does  not  appear  that  the 
defenders  knew  to  whom  the  dogs  belonged  at  the  time  they  were  shot,  or 
that  they  were  ▼alnable  animala  As  to  the  disposition  these  dogs  evinced 
while  on  defr.'s  ftrms,  the  proof  is  no  less  strong.  They  were  ferocious 
sod  persevering  sheep  kUlers.  And  as  to  their  disposition  previous  to  that 
day,  defrsL  seem  to  have  known  nothing,  nor  were  they  bound,  in  the  midst 
d  sock  a  foimy,  to  stop  and  inquire.  The  lesser  of  tihe  two  dogs  does  not 
aeera,  fiom  the  evidence,  to  have  been  so  fierce  and  determined  in  his 
ittacin  on  the  sheep  as  the  larger  one.  Bat  they  chased  and  made  their 
attacks  together.  They  were  both  seen  on  two  occasions  worrying  a  sheep 
together,  after  having  by  their  joint  exertions  chased  it  from  the  flock  into 
a  ditch  or  banL  And  the  defendere  could  not  reasonably  be  expected  at 
sack  a  moment  to  be  comparing  and  drawing  nice  distinctions  between 
these  dogs^  as  regarded  their  respective  efficiency,  in  the  mischief  and 
bjnry  they  were  inflicting.  Both  of  them  were  then  noxioas  and  destrao- 
tive  animals,  and  dangerous  to  be  at  large. 

2.  Bat  the  pursuer  maintained  «that  it  was  defirs.*  duty  not  to  kill,  bat 
to  lecore  and  keep  them  till  their  owner  appeared.  That  implies,  in  the 
firrtjdaee,  that  defrs.  knew  who  their  owner  was,  which  has  not  been  shown, 
lliey  were  Scotch  terriers,  that  were  as  likely  to  have  belonged  to  a  rat- 
ciftdter,  whose  sole  property  consisted  of  these  two  dogs,  and  a  few  traps^ 
as  to  a  more  substantial  owner,  who  could  have  paid  for  the  damage  they 
did,  and  the  expense  of  keeping  them  and  advertising  for  their  owner. 
Were  defra,  in  addition  to  the  heavy  loss  sustained  by  them  in  the  destruc- 
tioQ  of  their  sheep,  called  upon  to  provide  accommodation  and  food  for  as 
bdefinite  period  for  two  mischievous  curs,  whose  owner,  when  he  heard  of 
the  iojory  done  by  them,  might  find  it  convenient  to  desert  or  disown  themt 
or  were  tiiey  blameable,  in  the  circumstances  of  this  case,  for  not  themselves 
eacoantering,  or  causing  others  to  encounter  the  personal  risk  to  be  run  in 
attempting  to  secure  two  ferocious  and,  it  might  be,  rabid  vagrant  dog8» 
that  after  each  a  day's  work  could  be  of  comparatively  small  vsdue  to  any 
perwmt  Defirs.  were  not  bound,  in  the  circumstances,  to  resort  to  so 
dilatory  and  onerous  a  mode  of  protecting  their  flocks  from  such  imminent 
danger,  bat  were  justified  in  shooting  the  dogs,  as  destructive  and  dangerous 
aoinuds  wandering  and  trespassing  on  their  lands  without  a  master. 

In  the  action  at  Aitken's  instance  against  Taylor,  the  owner  of  these  dogs, 
for  the  value,  inier  o/to,  of  five  sheep  of  his  destroyed  by  them,  the  late  Act  of 
Paiiiament,  26  and  27  Vict,  cap.  100,  and  the  proof  adduced,  seem 
niBcieDtly  to  sustain  the  interlocutor.  It  still  admits  of  argument  whether  in 
■oeh  actions  it  is  still  necessary  to  allege  and  prove  culpa  or  neglect  on  the 
pait  of  the  owners  of  the  dogs  occasioning  the  loss  for  which  reparation  is 
sought  In  the  present  case  that  argument  is  inapplicable,  as  culpa  on  Taylor's 
pait  is  proved.  The  proof  also  goes  to  show  that  his  search  for  the  dogs 
^Mn  they  strayed  from  him  was  neither  so  zealous  nor  persevering  as  it 
ahould  have  been.  The  larger  of  these  dogs  had  been  up  to  that  period 
kept  on  the  chain,  and  pursuer  could  not  reasonably  presume  that  such  an 
ttimal  would  roam  about  peaceably  and  harmlessly  a  whole  day  without 
&)od  and  without  control.  It  is  not  shown,  except  in  pursuer's  own  state- 
meet,  that  he  made  any  search  whatever  for  these  dogs.  And  as  their 
waaderingB  were  confined  to  defr.'s  farms,  only  a  few  miles  distant  from 
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pnnnei^B  reAdmce,  it  is  diffioult  to  believe  that  the  miicfaief  thef  did 
might  not  have  been  aTerted  by  a  more  anxions  and  peneveiing  aeaidi  by 
the  ponner.  In  Brown  df  Co.  t.  Stewart,  26th  Jane,  1824,  (3  S.  187), 
**  the  mi^jority  of  the  Conrt  were  of  opinion  that,  as  a  watch-dog  is  neeeaaariiy 
rendered  fierce  and  vicioas  by  his  confinement,  it  was  the  duty  of  his  owner 
either  to  keep  him  diained,  or  when  looee,  to  take  sufficient  precautiona  to 
prevent  his  having  access  to  any  public  place." 

The  pursuer's  dog,  which  had  been  chained,  was  not  a  watbh-dog.  Bat 
there  can  be  no  reasonable  ground  for  doubt  that  the  efiect  of  the  chain  and 
confinement  on  his  temper  and  disposition  must  have  been  much  the  same 
as  it  was  held  in  the  case  above-mentioned  to  be  on  the  temper  and  dispositioQ 
of  the  watch-dog. 

The  Sheriff,  on  appeal  (9th  March,  1868^  adhered,  adding  the  following: — 

Note. — ^The  appellant  has  argued  that  Ins  dogs  were  previously  very  quiet 
animals,  and  that  their  characters  have  not  in  evidence  been  suooesafnlly 
impugned.  But  this  kind  of  argument  is  effectually  silenced  by  the 
emphatic  provision  in  26  and  27  Vict,  cap.  100,  whereby,  as  it  waa 
**  expedient  to  amend  the  law  as  to  the  liability  of  the  owners  of  dogi  for 
injuries  done  to  sheep  and  cattle  by  such  dogs,*'  it  was  enacted  ''  £at  in 
any  action  brought  against  the  owner  of  a  dog  in  damages  for  conseqaenoe 
of  injury  done  by  sudi  dog  to  any  sheep  or  cattle,  it  shall  not  be  necnanary 
for  the  pursuer  to  prove  a  propensity  in  such  dog  to  injure  sheep  or  cattle.*' 
This  statute  followed  the  case  of  Orr  v.  Fleming  in  the  Court  of  Sesnoa 
and  House  of  Lords  (15  D.  486,  2  Maoq.  14). 

The  appellant  insists  much  on  the  consideration,  that  his  terriers  were  of 
great  value  to  him.  The  Sheriff  is  certainly  not  disposed  to  dispute  that 
gamekeeper^s  dogs  like  most  other  dogs  are  more  or  less  valuable,  and  ought 
to  be  kindly  treated.  But  if  terrier  dogs  are  valuable,  so  also  are  famier*s 
sheep,  and  no  rule  of  law  is  known  which  allows  dogs  to  devour  aheep 
without  reparation.  It  does  not  appear  to  the  Sheriff  that  the  sheep-owners 
were  bound  to  stand  by  and  see  their  stock  destroyed  before  their  eyesL 
The  appellant  says  in  his  reclaiming  petition  that  '*  an  opinion  prevails  in 
the  Stewartry  tlat  any  one  finding  dogs  wonying  his  sheep  and  killing  these 
dogs,  not  only  subjects  himself  in  damages  for  the  value  of  the  dqgs,  but 
forfeits  all  right  to  recover  the  value  of  the  sheep  worried.*'  The  Sheriff 
thinks  there  must  in  this  statement  be  some  mistdce  in  point  of  £Mt,  but  if 
such  an  opinion  be  really  prevalent  in  the  Stewartry,  it  occurs  to  hki  that 
the  sooner  it  is  changed  the  better. 

Act,—Broatek, Alt — HewaL 

STEWARD  COURT,  KIRKCUDBRIGHT.— Sheriflfe  Dtobab  and 

Hbotob. 

M'Knioht  V,  Callandkb. — March  30,  1868. 
SpuiMe — Property  in  Hone, — Defr.  and  his  brother  had  been  for  6  or  7 
years  in  possession  of  an  old  horse  which  they  resolved  to  destroy,  as  it  had 
become  from  age  and  disease  unfit,  in  their  c^inion,  for  further  work,  and 
they  accordin^y  sent  it  to  M'Callum,  a  fox-killer,  to  be  shot  by  him  and 
given  to  his  dogs.  M'Callum  had  been  in  the  practice  of  receiving  horses 
on  the  understanding  that  he  was  to  make  no  other  use  of  them,  and  he 
was  specially  informed,  when  defr.'s  horse  was  given  to  him,  that  he  was 
not  to  be  used  for  work,  but  to  be  slaughtered  and  given  to  las  doga.    In 


IH  SHEEIFF  OOXntTS.  109 

ieoDidsDoe  irith  that  nndentaiiduig  M'Callam  when  aaked  by  pursuer's 
brother,  John  M'Enight^  to  exchange  the  said  horse  for  an  old  horse 
belonging  to  pusBoer,  he  declined  to  do  so  unless  defr.'s  consent  was 
obtained.  Defr.,  when  applied  to  by  M'Knight^  refused  this  consent,  but 
M'Callnm,  on  M'Knight's  representation  that  ddfr.  had  given  him  liberty  to 
do  what  he  thought  proper  with  defr.'s  horse,  was  induced  to  exchange  it 
for  pursuer's  horse,  which  he  immediately  kiUed  and  gave  to  his  dogs. 
Defr.  some  time  after  seeing  his  own  horse  in  pursuer^s  possession  brevi 
manu  took  possession  of  it  and  destroyed  it  Pursuer  thereupon  raised 
this  action  for  recovery  of  the  horse  or  for  damages,  and  after  a  proof  the 
&.&  (12th  March,  1868)  decided  as  follows :— Finds  that  the  said  exchange 
of  defr.'B  horse  for  pursuer^s  having  been  effected  by  means  of  false  and 
firiaduknt  representations  on  the  part  of  the  pursuer's  brother,  and  man* 
daUnry  in  that  matter,  for  whom  he  is  legally  responsible,  the  property  of 
defir.'s  horse  was  not  thereby  transferred  to  the  pursuer,  nor  was  that 
uumal  lawfully  or  bona  fide  in  pursuer^s  possession,  when  the  defr. 
resumed  the  possession  of  it,  which  he  has  since  retained:  Finds  in  these 
drcomstaooes  that  the  present  action,  which  concludes  for  restitution  of 
the  defr.'s  horse  to  the  pursuer,  and  for  damages^  is  not  well  founded. 
Therefore  sustains  the  ddenoes,  assoilzies  defr.,  and  refuses  the  prayer. 
Finds  defrr  entitled  to  expenses,  but  subject  to  some  modification,  in 
respect  the  6rm  manu  proceeding  by  which  defr.  recovered  the  pos- 
MHion  of  hia  horse,  though  not  "  attended  with  violence  or  intimidation,'* 
was  not  strictly  regular. 

EaU. — ^The  petr.'s  case  rests  on  two  allegations,  1st,  that  in  August  last, 
he  exchanged  a  horse,  belonging  to  himself,  for  one  belonging  to  John' 
M'CSallum;  and  2d,  that  some  weeks  after  M'Callum's  horse  had  thus  come 
lawfully  into  pursuer^s  possession,  was  illegally,  and  unwarrantably  taken 
poMession  of^  and  carried  off  by  defr. 

These  allegations^  if  established,  were  quite  sufficient  to  sustain  the 
prayer  of  ti^e  present  petition  for  restitution  and  damages.  The 
omci  prv&ofM^i  was  undertaken  by  pursuer.  Does  the  proof  which  has 
been  adduced  satiafactorily  support  both,  or  either  of  these  allegationsi 
Itt,  As  regards  the  ownership  of  the  horse  got  in  exchange  by  pursuer,  it 
is  proved  that,  at  the  period  of  the  exchange,  that  horse  was  not  the 
property  of  M'Callum.  •  It  was  then  the  property  of  defr.  and  his  brother, 
who  had  put  it  into  the  possession  of  M'Callum,  on  the  distinct  understanding 
that  it  was  to  be  immediately  destroyed,  and  not  to  be  sold. 

When  t£e  exchange  was  proposed  to  M'Gallum  by  John  M'Enight,  they 
both  clearly  evinced  by  their  proceedings  that  they  knew  the  horse  in 
question  to  be  defr.'s  property,  and  that  he  could  not  be  bartered  without 
the  defr.'a  consent  M'Callum  refused  to  give  him  in  exchange  unless  the 
defr.'s  oonsent  was  obtuned.  John  M*Knight  plainly  recognised  the  invali- 
dity of  any  exchange  without  that  consent,  and  went  to  the  defender  for  the 
egress  purpose  of  obtaining  it  It  aliso  appears  from  John  M'Enight's 
^ence  that  his  brother,  the  pursuer,  was  quite  well  aware,  at  the  period 
of  the  exchange,  that  the  horse  in  question  was  not  M'Gallum's,  but  the 
defender's  property,  and  put  into  M'Callum's  possession  to  be  shot 

The  leadmg  averment  in  the  petition,  that  the  petitioner  exchanged  his 
hone  for  one  belonging  to  John  M'Callum,  is  thus  clearly  shown  to  be  un- 
fooaded. 
Bat  assuming  it  to  be  implied,  though  not  alleged  in  the  record,  that  the 
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hone  in  qoestlon  bdonged  to  the  defender  at  tlie  date  of  the  exchange,  aod 
tiiat  M'Cailam  had  power  to  ezohaoge  him  for  the  pnnneFs  horse,  with 
defr.'s  consent,  the  proof  fidls  to  establish  that  sach  consent  was  ever 
obtained.  The  proof  foUy  negatiTes  the  notion,  that  defir.  pat  the  hone 
into  MK)allam*8  possession  as  a  subject  of  merchandise  or  barter.  Nothing 
had  oocnrred  to  make  him  change  the  intention  to  have  it  destroyed,  before 
John  M'Enight  came  to  him  to  ask  his  consent  to  the  proposed  exchange. 

The  porsaer^B  brother,  John  M'Knigh^  in  hia  anziefy  to  obtain  for 
pnrsaer's  nse  an  animal  slightly  more  senrioeable  than  his  own,  which  was 
of  no  valne  whatever,  put  too  readily,  if  not  intentionally,  a  constractioii 
on  the  defr.'8  words,  very  opposite  to  their  tme  meaning. 

If  defr.*8  consent  was  not  obtained  to  the  exchange,  it  follows  that  the 
exchange  was  induced  by  misrepresentation,  and  what  amoohts  in  a  legal 
sense  to  fraud  on  the  part  of  John  M'Enight  It  was  thus  radically  null 
and  ineffectual  to  transfer  to  the  punuer  either  the  property  or  bona  fdt 
legal  right  to  possess  the  horse  in  question.  The  pursuer  forther  con- 
tends^ ^t  defr.  was  not  entitled  to  repossess  himself  of  his  horse  after  it 
had  been  for  weeks  in  his  possession,  without  a  l^^al  warrant,  or  due  order 
of  law,  and  on  the  authority  of  SUkit  and  Er$kine^  he  maintains  that  the 
respt  in  thus  acting  committed  a  apuilzie^  and  must  be  liable  in  the  legal 
consequences  of  a  ^puUzie.  Stair,  (1  9,  16,)  says,  "Spwlzie  is  the  taking 
away  of  the  moveables  without  consent  of  the  owner,  or  order  of  law.'*  It 
has  been  shown,  that  defr.  was  the  owner  of  this  horse,  it  was  taken  away 
by  the  petr.,  or  his  servant  and  mandatory,  without  defr.'s  consent 
Accordii^  to  that  definition  of  the  delict,  if  there  was  a  ipuiUie  in  the  case 
it  was  committed  by  punuer  in  taking  away  defr.'s  horse,  and  not  by  defr. 
in  reclaiming  him. 

Enkine*s  definition  of  the  offence  is  more  comprehensive  than  Stair^s. 
He  lays  it  down  that  (lY.  L  15),  "  SpuUsae  may  be  committed,  not  only 
by  strangen,  even  by  the  owner  of  the  moveable  goods  carried  off,  because 
a  right  of  property  itself  cannot  justify  the  proprietor  in  assuming  a  power 
of  judging  in  his  own  cause,  or  of  turning  one  out  of  possession  who  had 
acquired  it  lawfrdly.*'  If  the  pursuer  had  succeeded  in  proving,  in  this  case, 
that  he  acquired  the  possession  of  defr.'s  horse  lawfully,  the  prayer  of  hia 
petition  could  not  reasonably  have  been  rejected.  But  he  has  completely 
failed  to  prove  that  he  ever  was  a  lawful  bona  Jide  possessor  of  the  horse 
in  question.  The  animal  was  given  to  hia  mandatory  on  a  fraudulent 
misropresentation,  and  the  petr.  is  obviously  responsible  for  the  conduct  of 
his  mandatory  on  that  occasion.  It  came  into  his  possession  by  a  trana- 
action  which  was  not  miorely  voidable  but  radically  illusory  and  nulL 
The  mandatory's  misrepresentation  was  not  a  mere  incident  of  the  contract 
It  formed  the  inductive  cause  of  it  M'Callum  would  not  have  given  up 
defr.'s  horse  if  John  M'Enight  had  not  told  him  that  he  had  defr.'a 
consent  to  the  exchange. 

Even  in  the  case  of  the  Earl  of  Fife's  Trustees  v.  Snare,  9th  June,  1849, 
21  Jurist  434,  there  is  a  distinction  drawn  between  the  cases  of  a  bonaJUU 
and  a  nudajide  holder.  And  it  can  scarcely  be  maintained  on  the  authority 
of  institutionai  authors,  or  of  recent  decisions,  that  if  a  horse  dishonestly 
taken  from  the  owner's  custody,  is  found  de  rtoenU  by  the  owner  in  the 
possession  of  the  party  who  unlawfully  carried  him  aS,  that  the  owner 
subjects  himself  to  the  penal  consequences  of  a  tpwhie  by  then  and  there, 
without  personal  violence,  repossessing  himself  of  his  undoubted  property. 
At  the  same  time,  as  the  horse  in  this  case  had  been  for  weeks  in  the 
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paxwaeafs  poMoadon,  who  was  reddent  in  the  dutrict,  it  is  thoo^t  that 
defr.'s  jMOoeeding  in  reoovering  his  hone  was  not  strictly  regokr.  If  he 
had  applied  for  redress  to  the  ordinary  tribunals^  he  would  have  obtained  it. 

The  Sheriff  on  appeal,  affirmed,  bnt  found  thu^  the  manner  in  which  defr. 
took  possession  of  the  horse  was  justifiable  in  the  circnmstances,  and  there- 
fore found  delGL  entitled  to  expenses^  without  modification. 

AcL — Jmhins, Alk^-Broateh^ 


Stoppaos  in  Tbansit(J. — Q.  shipped  linseed  from  Smyrna  to  W.  in 
London  by  general  ship  W.  having  obtained  the  bill  of  lading,  mortgaged 
the  cargo,  and  subsequently,  before  the  ship's  arrival,  became  banbrapt. 
W.'s  mortgagees,  after  the  diip  had  arrived,  obtained  a  delivery  order  for 
the  linseed,  and  handed  it  to  an  officer  on  board  the  ship,  who  promised  to 
deliver  the  linseed  to  them  when  he  got  it  dear: — HM^  that  this  did  not 
amount  to  a  constructive  delivery  of  the  goods,  and  that  the  consignor's 
right  of  stoppage  in  traruUu  remaine^. 

The  test  of  tiie  consignor's  right  of  stoppage  is  not  whether  the  voyage 
is  at  an  end,  but  whetjbier  there  has  been  a  delivery  of  the  goods  to  the 
consignee.  In  order  to  create  a  constructive  delivery,  there  must  be  a 
fresh  agreement  between  the  parties  as  to  holding  or  delivering  the  goods. 
— Oowwfiy  ▼.  Gladstone,  (No.  2.)  37  L.  J.  Ch.  492. 

EASEMKifT. — Implied  granL---Qenenl  words  in  a  conveyance  passing  all 
ways  with  the  land  conveyed,  occupied  or  enjoyed,  will  not  convey  to  the 
▼endee  a  way  which  originated  in  the  user  by  the  vendor  of  his  own  land 
for  his  own  convenience,  and  which  had  no  existence  prior  to  the  unity  of 
possesdon  of  the  vendor.  The  case  would  be  different  had  the  way  existed 
prior  to  the  unity  of  possession  of  the  vendor,  and  been  thereby  extinguished 
or  suspended. — Thonuon  v.  Waterlow,  37  L.  J.  CL  495. 

MoKTOAOE — Merchant  Shipping  Ad. — ^A.  mortaged  a  ship  to  B.  who 
tnosferred  the  mortgage  to  C,  R  then  paid  C.  off  G.  signed  a  receipt  in 
the  statutory  form  instead  of  a  re-transfer.  An  entry  was  made  by 
mirtake  on  the  ship's  register  to  the  effect  that  the  mortgage  was  paid  off 
C.  subsequently  executed  a  re-transfer  of  the  mortgage  to  B.,  which  was 
registered,  and  a  note  of  the  mistake  was  made  by  the  re^trar  against 
the  former  entry.  The  mortgage  was  then  agdn  transferred  to  C.  to  secure 
a  balance  on  account-current^  which  was  discharged,  but  the  deed  was  left 
in  C's  hands.  B.  then  took  another  mortgage  from  A,  which  he  assigned 
to  the  plaintiff  C.  claimed  priority  over  tiie  plaintiff  in  respect  of  subse- 
quent advances  to  R  under  a  contract  with  him  on  the  deposit: — Held,  per 
Loid  Bomilly,  M.R,  that  the  phdnldff  had  priority  over  C—Bdl  v.  Blyih, 
37LJ.Ch.526. 

OopTBiOBT  IK  WoBXS  OF  Abt. — G.  was  proprietor  of  the  copyright  in 
^luee  works  of  art,  two  pictures  and  a  photograph,  described  in  the  register 
M  follows;  ''  Painting  in  oil,  '  Ordered  on  Foreign  Service';  painting  in  oil, 
'My  first  Sermon';  photograph, '  My  Second  Sermon.' "  ^e  engravings 
from  these  works  were  wdl  known,  the  first  representing  an  officer  taking 
IttTs  of  a  lady  at  the  window  of  a  railway  carriage^  &e  se<5ond  a  child 
fitting  in  the  pew  of  a  church  with  her  eyes  open,  and  the  third  the  same  child 
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in  a  pew  asleep.  B.  having  been  charged,  under  infonnationB  framed  npon 
8.  6,  for  selling  copies  of  these  works,  was  proved  to  haye  sold  two  paroeLa,  each 
containing  thirteen  photographed  copies  of  the  engravings,  and  convicted  in 
a  penalty  of  5L  for  each  copy  sold: — HMj  first,  that  the  description  of  the 
pictures  in  the  r^;ister  was  sufficient;  secondly,  that  to  sell  photographed 
copies  of  engravings  from  pictures  was  equivident  to  selling  copies  of  the 
picture  according  to  section  6  6f  25  &  26  Vict,  c  68;  thirdly,  that  though 
a  number  of  copies  were  sold  together,  the  sale  of  each  copy  was  a  separate 
offence  and  the  subject  of  a  separate  penalty. — Ex  parte  Seal,  37  L.  J. 
Q.  B.  161. 

Nbouoence — Duty  of  Dock  Ccmpany  to  provide  access  from  Ships  in 
Docks, — Ht.,  on  invitation  of  an  officer  of  a  vessel  lying  in  the  docks,  of 
which  defts.  were  proprietors,  went  on  board  on  business  connected  therewidi, 
and  on  his  return  stepped  on  a  gangway  which  formed  the  communication 
between  the  vessel  and  the  shore,  when  it  tilted  over  and  threw  him  into 
the  water.  The  gangway  was  the  means  of  access  to  the  vessel  which  defta. 
had  provided  for  that  purpose;  it  was  their  property,  and  at  the  time  of  the 
accident,  was  about  to  be  re-arranged  by  their  servants  to  make  it  secure, 
it  having  been  rendered  unsafe  by  reason  of  their  having  just  previously 
shifted  Uie  berth  of  a  vessel  on  which  it  rested.  Defts'.  servants  were  aware 
of  the  gangway  being  dangerous^  but  pit  was  not: — ffeld,  that  there  was 
a  duty  on  the  part  of  deffcs.  to  pit  to  have  made  the  gangway  safe,  or  to  give 
notice  of  the  danger;  and  that»  for  the  breach  of  such  duty,  pit  had  a  right 
of  action  against  defts. — Smi^  v.  London  and  St  Katharine  Docks  Co.,  37 
L.J.  C.P.  217. 

Cabbdbbs  by  Railway — Delivery.— <iaitle  delivered  by  pit  to  defts, 
arrived  in  London  at  noon  on  Sunday.  If  defts*.  train  had  kept  time,  it 
would  have  arrived  at  seven  A.H.  As  the  poUce  regulations  prevented  the 
.  cattle  being  driven  through  the  streets  till  midnight^  they  were  placed  in 
pens  at  the  station  by  defts'.  servants,  assisted  by  a  man  employed  by  pit 
After  midnight,  when  pit's  drover  went  to  fetch  them  away,  he  found  that 
two  were  d^;  and  defts*.  servants  would  not  let  him  take  the  rest  away 
unless  he  signed  a  receipt  for  the  whole  number.  Afterwards  pit  came 
himself  and  took  them  away;  but  Monday's  market  was  lost: — Seld,  by 
Bramwell,  B.  and  Channell,  B.,  that  defts'.  liability  as  carriers  was  over 
before  the  damage  occurred.  Contra,  per  Martin,  R,  that^  at  the  time  of 
the  damage,  there  had  been  no  delivery  of  the  cattle  to  pit,  and  that  defta. 
were  responsible  for  the  consequences  of  their  servant's  refusal  to  deliver. 

The  majority  held  there  had  been  delivery,  and  no  proof  of  negligence, 
and  no  refusal  to  deliver  on  Sunday;  and  while  not  saying  there  was  no 
liability  against  the  Oreat  Western  Ca,  proprietors  of  the  terminus,  under 
a  contract  of  warehousing  with  them,  held  that  there  was  none  on  the  part 
of  defts.  as  carriera  Martin,  B.,  hdd  that  when  two  railway  companies 
are  connected  in  business,  and  one  receives  cattle  to  be  conveyed  over  the  line 
of  the  other,  there  is  but  one  contract,  and  the  receiving  company  is  liable  just 
as  if  they  were  proprietors  of  the  whole  line  {Ifusdiamp  v.  Lancaster  By, 
Co,,  8  M.  and  W.  421).  Here  there  was  no  delivery,  actual  or  constructive. 
"  The  responsibility  of  the  carrier,  as  such,  does  not  terminate  untiL  the  owner 
or  consignee  by  watchfulness  had  or  might  have  had  an  opportunity  to 
remove  his  property,  and  more  especially  when  the  goods  arrived  out  of 
time,  in  consequence  of  which  it  became  impossible  for  the  owner  lawfully 
to  TemoYetiiem/*— Shepherd  V,  Bristoland  Exeter  By.  Co,,  37  L.J.  Ex.  113. 
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There  is  no  field  in  which  the  philanthropist  and  the  patriot  may 
reasonably  hope  to  be  more  useful  to  his  country  and  his  fellow- 
citizens  than  that  of  which  we,  as  a  Society,  have  taken  possession. 
It  would  be  easy,  but  unprofitable,  to  speak  at  large  of  the  import- 
ance to  the  community  of  the  laws  by  which  it  is  governed,  and  of 
the  wisdom,  nay,  the  necessity,  of  changing,  extending,  and  modifying 
them  from  time  to  time  according  to  the  ever-varying  habits,  pursuits, 
and  interests  of  the  people,  if  we  would  secure  to  ourselves  the 
greatest  attainable  amount  of  freedom,  security,  and  happiness.  All 
this  i9  universally  acknowledged.  Z  shall  therefore  altogether  abstain 
from  such  barren  generalities,  and  confine  my  attention,  and  endea- 
vour to  direct  yours,  to  practical  and  concrete  subjects.  The  objects 
and  aims  of  this  Society,  if  I  rightly  apprehend  them,  are  eminently 
practical,  and  chiefly  regard  those  laws  which  are  denominated 
'"positive,"  whether  having  their  foundation  in  ancient  custom  or  in 
the  enactments  of  the  Legislature.  Our  laws  of  real  property,  of 
succession,  of  the  formalities  of  deeds,  and  many  others  which  I  need 
not  enumerate,  are  of  this  class.  All  fiscal  laws  are  so,  as  are  also 
those  by  which  our  judicial  tribunals  have  been  established,  and  by 
which  their  forms  and  modes  of  procedure  are  regulated.  With  the 
general  principles  of  jurisprudence  we  have  little  further  concern  than 

*  Hm  pftpan  Mlectad  lor  publication  by  the  Conndl  of  tbii  Society  will,  by  arraoge- 
<*«nt,  be  pabliibed  in  the  Jcmmal  of  Jwritprudenee;  but  the  Society  ia  not  to  be 
vadentood  m  becoming  in  any  seDie  reiponuble  for  the  other  contente  of  the  Journal; 
te<i  the  oendttcton  of  the  Jvurfud  do  not  aasame  any  responsibility  for  the  style  or 
opiums  of  the  Papers  of  the  Scottish  Law  Amendment  Society. 
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to  endeavour  to  vindicate  and  restore  them  where  they  have  been 
violently  displaced  by  an  erroneous  practice,  and  to  take  care  that  we 
shall  ourselves  do  them  no  violence  in  the  amendments  which  we 
may  suggest  or  support  Tou  will  observe  that  I  speak  of  the  prin- 
ciples of  jurisprudence  as  being  fixed  and  immutable,  and  therefore 
not  within  our  jurisdiction  as  the  possible  subject  of  amendment 
But  you  will  observe,  at  the  same  time,  that  I  speak  of  them  as 
having  been  subjected  to  violence  by  erroneous  practice,  not  wilfully 
but  ignorantly,  and  therefore  to  that  extent  requiring  attention,  with 
a  view  to  their  restoration.  Lawyers  will  understand  me  when  I  say 
that  an  erroneous  practice,  when  it  has  become  settled  by  frequent 
repetition  and  long  continuance,  requires  the  authority  of  the  Legisla- 
ture to  set  it  right,  and  that  in  this  way  it  has  come  to  pass  that  we 
have  some  positive  laws  standing  upon  statutes  which  merely  enact  a 
sound  legal  principle  which  ought  not  to  have  required  enactment 
I  have  said  that  our  concern  as  a  Society  is  with  positive  laws, 
whether  they  derive  authority  from  custom  or  from  statute.  Cus- 
tomary laws  which,  taken  in  the  mass,  we  denominate  the  "  common 
law,"  are  necessarily  the  oldest  They  are  also  the  most  numerous, 
and  I  think  I  may  say  the  most  important  The  evidence  of  them  is 
to  be  found  in  text  writers  of  repute,  and  in  the  reports  of  the  deci- 
sions of  the  Supreme  Courts.  But  their  authority  stands  upon  the 
custom  of  the  country,  for  neither  law-writers  nor  Judges  have  power 
to  make  laws.  It  is  true  that  Courts  of  law  have  constantly  to  deal 
with  questions  in  the  solution  of  which  they  can  find  no  evidence  of 
direct  custom  to  guide  them.  They  must  then  be  governed  by  the 
rules  and  principles  which  custom  has  sanctioned  in  the  most  nearly 
analogous  cases,  modified  and  tempered  in  their  application  to  novel 
circumstances  by  considerations  of  right  reason  and  general  conveni- 
enca  It  is  here  that  Judges  have  practically,  although  certainly  not 
theoretically  or  according  to  constitutional  principle,  a  sort  of  legisla- 
tive or  law-making  power.  It  is  a  necessity  of  our  system,  and, 
indeed,  of  any  system;  for  it  is  obviously  impossible  that  every 
modem  case  should  be  governed  by  an  ancient  custom,  and  equally 
impossible  to  provide  for  every  novel  question  by  legislative  enact- 
ment Even  a  code  must  leave  a  large  power  of  the  kind  I  speak  of 
to  the  Judges  who  administer  it  Within  reasonable,  and  these  not 
narrow,  limits,  the  existence  of  this  judicial  power  is  not  only  neces- 
sary to  the  due  administration  of  justice  in  individual  cases  as  they 
arise,  but  is  beneficial  in  a  high  degree  to  the  law  itself;  by  develop- 
ing and  expounding  its  ancient  rules  and  maxims  so  as  to  render 
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them  applicable  to  an  advanced  and  advancing  state  of  society.  In 
this  process  of  development  and  expansion  there  is  no  safeguard 
against  rashness  and  inadvertency  equal  to  the  present  existence  of 
an  actual  controversy  between  interested  parties  upon  real  facts. 
Actual  cases  are  the  best  stepping-stones  for  the  advancement  of  the 
law  from  one  age  to  another,  without  unnecessary  violence  or  changa 
I  shall  not»  I  trust,  be  chargeable  with  any  unpardonable  or  unbecom* 
ing  national  or  professional  partiality  if  I  observe  with,  I  confess, 
some  pride,  that  the  Judges  and  the  Bar  of  Scotland  have,  both  in 
ancient  and  modem  times,  so  performed  their  respective  judicial  and 
forensic  functions  as,  without  any  excessive  assistance  from  the 
Legislature,  to  mature  the  rules  and  maxims  of  the  common  law  into 
a  broad,  comprehensive,  and  uniform  system  of  jurisprudence  which 
will  stand  no  unfavourable  comparison  with  that  of  any  country  in 
Eoropa 

I  may,  before  I  conclude,  induce  you  to  think  that  my  estimate  of 
the  law  of  England  and  its  administration  in  the  present  day  is  even 
unduly  favourable,  and  that  I  over-estimate  the  importance  of  assimi- 
lating the  laws  of  the  two  countries.  But  at  present,  and  with 
reference  to  the  advancement  of  the  law  by  judicial  interpretation 
and  application,  I  must  do  our  own  Judges  and  lawyers  of  former 
times  the  justice  to  say  that,  according  to  their  opportunities,  they 
exhibited  in  the  discharge  of  their  functions  more  vigour  and  self- 
reliance  than  their  English  brethren  in  moulding  and  adapting  the 
roles  of  ancient  usage  to  the  exigencies  of  justice  as  those  varied 
with  the  changing  manners  and  pursuits  of  the  people.  The  stiffness 
of  the  English  Judges,  in  adhering  to  the  letter  of  ancient  rules  and 
Courts,  with  the  consequences,  are  thus  noticed  by  Lord  Westbury  in 
an  inaugural  address  which  he  delivered  to  the  Juridical  Society  of 
London  in  1855 : — **  The  rules  and  maxims  of  the  Common  Law 
were  so  broad  and  comprehensive  that  they  admitted  of  being  made 
the  basis  of  an  enlarged  system  of  jurisprudence.  A  portion  of  the 
statute  of  Westminster  the  Second  (13  Edw.  L)  was  passed  with  a 
view  of  effecting  this  object,  and  of  expanding  the  maxims  of  the 
Common  Law  so  as  to  render  it  applicable  to  the  exigencies  of  an 
advancing  state  of  society.  For  this  purpose,  new  write  were  directed 
to  be  framed  as  new  occasions  for  remedial  justice  presented  them- 
0elve&  And  if  this  had  been  fully  acted  on,  the  law  of  England 
might  have  been  matured  into  an  uniform  and  comprehensive  system. 
For  it  was  justly  observed  by  one  of  the  Judges  in  the  reign  of  Henry 
the  Sixth»  that  if  actions  on  the  case  had  been  allowed  by  Courte  of 
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Law  as  often  as  occasion  required,  the  writ  of  snbpcena  would  have 
been  unnecessary;  or^  in  other  words,  there  would  have  been  no  dis- 
tinctions between  Courts  of  Law  and  Courts  of  Equity,  and  the  whole 
of  the  present  jurisdiction  of  the  Court  of  Chancery  would  have  been 
part  of  the  ordinary  jurisdiction  of  Courts  of  Law.  But,  unfortu- 
nately, the  spirit  of  the  statute  of  Westminster  the  Second  was  not 
carried  out  by  the  Judges  of  the  Courts  of  Common  Law;  and  in  the 
time  of  Edward  the  Third  they  declined  to  act  upon  writs  to  which 
the  existing  formulae  of  pleading,  or  counting,  as  it  was  then  called, 
were  inapplicable.  The  effect  of  this  determination  on  the  Common 
Law  was  disastrous.  It  was  checked  in  its  development  and  growth. 
It  was  chained  within  the  bounds  and  limits  of  the  existing  formulae 
of  actions,  and  wide  regions  of  the  domain  of  natural  justice  were 
exclude  from  its  jurisdiction  and  control.  The  King's  Chancellor, 
William  of  Wareham,  shortly  afterwards,  acting  in  the  spirit  of  the 
statute  of  Westminster,  invented  the  writ  of  subpoena,  and  large 
portions  of  natural  equity,  ignored  by  Courts  of  Law,  fell  under  an 
arbitrary  control,  which  finally  resulted  in  the  establishment  of  the 
Court  of  Chancery.  By  this  division  the  mind  of  the  student  of  law, 
as  administered  in  the  Courts  of  Common  Law,  became  a  stranger  to 
some  of  the  most  important  doctrinea  He  was  excluded  from  all 
acquaintance  with  the  administration  of  justice  founded  upon  acci- 
dent, mistake,  fraud  (except  in  its  grosser  forms),  trust,  fiduciary 
relations,  the  prevention  of  injustice  by  restraining  the  commission  of 
meditated  wrong,  the  direct  performance  of  contracts^  and  the 
enlarged  power  consequent  on  the  rule  that  he  who  seeks  equity 
toust  do  equity,  of  enforcing  the  obligations  of  moral  duty,  conscience, 
and  good  faith.  Was  it  possible  that  lawyers  who  had  severed  them- 
selves from  the  study  of  these  large  departments  of  moral  science 
could  be  proficient  in  the  study  of  jurisprudence?  The  mind  of  the 
English  common  lawyer,  thus  estranged  from  the  most  important 
branches  of  legal  science,  applied  itself  to  the  study  and  practice  of 
special  pleading;  and  this  was  developed  with  all  the  subtlety  of  the 
scholastic  philosophy.  It  is  easy  to  trace  in  our  reports  the  operation 
upon  the  mind  of  the  English  lawyer  of  these  two  combined  obstacles 
to  enlargement  The  large  portions  of  law  which  were  thus  banished 
from  the  established  tribunals  were  for  a  long  time  administered  in 
an  uncertain  and  inadequate  manner;  and  it  cannot  be  said  that  the 
system  of  Courts  of  Equity  was  fdlly  developed  until  the  time  of 
Lord  Hardwicke.  For  above  a  century  this  country  has  exhibited 
the  anomalous  spectacle  of  distinct  tribunals  acting  upon  antagonistic 
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principles,  and  dispensing  different  qualities  of  justice.  It  is  the 
rule  and  duty  of  the  one  set  of  Courts  frequently  to  refuse  to 
reccq^nise  the  real  right  of  ownership — to  ignore  defences  and  claims 
founded  on  the  best  established  rules  of  justice;  and  the  prevention 
of  gross  injury  committed  in  the  name  of  law  is  made  to  depend 
upon  the  other  Court  being  quick  enough  to  overtake  and  arrest  the 
first  in  its  career  of  acknowledged  injustice,  and  prevent  it  from 
deliberately  committing  wrong.  Two  orders  of  legal  mind  have  been 
created  by  this  unnatural  tearing  asunder  of  an  entire-  and  indivisible 
science,  each  conversant  with  a  part  only,  and  neither  familiar  with 
the  entire  system  of  English  law.  Meanwhile,  another  large  portion 
of  civil  justice  has  been  severed,  and  assigned  to  a  third  set  of  tribu- 
nals, and  a  third  distinct  order  of  lawyers  has  been  thereby  called 
into  being.  The  law  relating  to  wills,  and  to  marriage,  and  divorce, 
has  been  established  upon  distinct  principles,  and  regulated  by  a 
different  procedure,  and  this  law,  together  with  that  portion  of  the 
Jus  Gentium  which  is  administered  in  Prize  Courts  and  Courts  of 
the  Admiralty,  have  been  made  the  subject  of  an  independent  system, 
and  the  inheritance  of  a  separate  body  of  practitionera  Each  party 
has  set  itself  with  diligence  to  the  practical  duty  of  cultivating  its 
own  particular  field,  but  few  concern  themselves  with  the  contempla- 
tion of  the  entire  domain;  and  we  are  accustomed,  without  surprise, 
to  hear  Judges  on  one  side  of  Westminster  Hall  contentedly  express- 
ing themselves  as  ignorant  of  the  jurisdiction  on  the  other,  and  both 
sides  evincing  that  they  know  little  or  nothing  of  what  prevails  in 
the  Courts  that  sit  in  the  seclusion  of  Doctors  Commons." 

But  while  I  point  with  pleasure  to  a  contrast  favourable  to  our- 
selves between  our  own  system  and  that  of  England,  it  is  not  my 
purpose  to  deal  in  self-praise  overmuch.  We  have  escaped  the 
anomaly  and  inconvenience  of  having  two  systems  administered  by 
different  tribunals,  which,  so  far  as  I  know,  is  peculiar  to  England, 
and  the  origin  of  which  is  explained  by  Lord  Westbury  in  the 
passage  which  L  have  quoted.  At  the  same  time,  I  must  observe  that 
this,  like  many  other  anomalies,  has  not  been  without  some  practical 
advantages.  Allow  me  to  advert  to  two  of  them.  In  the  first  place, 
the  division  of  labour  which  it  involves  has  produced  this  result^  that 
the  equity  and  common  law  Judges  and  lawyers  are  respectively  more 
learned  and  expert  in  their  several  departmenta  And,  in  the  second 
place,  although  it  is  occasionally  a  matter  of  controversy  and  doubt 
whether,  in  particular  circumstances,  the  remedy  is  in  law  or  in 
^nity,  yet,  in  a  vast  majority  of  cases,  the  respective  jurisdictions 
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are  well  defined  and  known,  and  the  process  of  each  Court  is  adapted 
to  the  cases  which  properly  belong  to  it.  With  lis,  on  the  other 
hand,  while  we  are  frequently  perplexed  with  doubts  and  difficolties 
as  to  the  extent  to  which  equity  may  be  admitted  to  temper  the  mlea 
of  law,  we  suffer  perpetual  inconvenience  from  the  &ct  that  we  know 
only  one  form  of  process,  whether  the  case  be  an  action  of  damages 
for  an  assault,  or  an  action  to  ascertain  the  validity  of  the  title  to  aa 
estate,  the  meaning  of  a  writ,  or  the  responsibility  of  tmsteesL 

There  is  a  Boyal  Commission  now  sitting  to  inquire  concerning  the 
constitution,  jurisdiction,  and  procedure  of  our  judicature  The 
subject  is  important  and  interesting,  as  it  is  vast  and  various.  It  is 
important  to  the  law,  because,  as  I  have  endeavoured  to  show,  our 
system  of  jurisprudence  itself  is  greatly  dependent  upon  the  illus- 
trative expansion  and  development  which  its  rules  and  principles 
receive  from  the  decisions  of  the  Courts  in  individual  cases,  and  the 
ordinary  reports  of  which  are  the  abiding  evidence  of  the  state  of  the 
law  to  which  Judges  and  practitioners  resort  for  information  and 
guidanca  I  shall  not  dwell  longer  on  this  topic;  but  it  is  important 
in,  if  possible,  a  still  higher  degree  to  the  community  in  this  nearer 
and  more  interesting  aspect  of  the  subject,  that  certainty,  despatch, 
and  economy  in  the  administration  of  justice  are  our  chief  security 
against  injustice  and  oppression.  Justice  delayed  or  dearly  bought 
is,  more  frequently  than  Judges  and  lawyers  seem  to  realise,  justice 
denied.  So  much,  indeed,  am  I  individually  impressed  with  the 
importance  of  despatch  and  economy,  that  I  do  not  hesitate  to  state 
it  as  my  deliberate  opinion,  that  a  Court  of  justice  accomplishes  the 
end  for  which  it  was  instituted  in  proportion  to  the  attention  which 
it  gives  to  the  interests  of  litigants  in  these  respects.  I  am,  of  course, 
speaking  with  reference  to  our  own  country  and  our  own  time,  and  I 
shall  not,  I  am  sure,  be  suspected  of  showing  any  favour  to  raw 
haste,  which  is  half-sister  to  delay.  It  is  the  "  law's  delay,"  and  not 
any  dangerous  rapidity  in  its  administration,  that  men,  in  fact^  com- 
plain of;  and  we  may  accept  this  as  reasonable  evidence  of  what  they 
chiefly  suffer  from.  There  is  as  much  truth  as  pleasantry  in  the 
sarcastic  commendation  of  the  deliberation  of  the  old  Court  of 
Session,  which  Sir  Walter  Scott  puts  into  the  mouth  of  mine  host  of 
the  "  Hawes  " — "  I  have  a  law  affair  mysel' — ^a  ganging  plea  that  my 
father  left  me,  and  his  father  afore  left  to  him.  It's  about  our  back- 
yard. Ye'll  maybe  hae  heard  of  it  in  the  Parliament  'House — 
Hutchinson  v.  Mackitchinsont  It's  a  weel-kenned  plea — ^it's  been 
^i)ur  times  in  afore  the  fifteen,  and  deil  onything  the  wisest  o'  them 
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could '  make  o%  but  just  to  hand  it  out  again  to  the  Outer  House. 
0,  it's  a  beautiful  thing  to  see  how  long  and  carefully  justice  is  con- 
sidered in  this  country!'' 

Our  Supreme  Court  has  still  the  evil  reputation  of  being  a  dilatory 
tribunal;   and  the  first  subject  which  I  have  to  commend  to  the 
attention  of  this  Society  is  the  reform  necessary  to  promote  the 
despatch  of  business  in  that  Court.     It  is  not  my  purpose,  and  would 
indeed  be  an  impertinence,  to  lay  before  you  a  measure  of  reform 
such  as  I  would  be  prepared  to  recommend  and  support    But  I  may 
he  permitted  to  submit  to  you  some  general  considerations  on  the 
subject     In  the  first  place,  I  may  remark  that  I  think  we  have 
hitherto  erred  in  requiring  from  each  party  to  a  cause  an  excessive 
amoQzit'  of  statement  for  the  information  of  the  other.     An  altogether 
false  case  is  indeed  conceivable,  but  I  can  truly  say  that,  in  the  course 
of  a  pretty  long  professional  life,  I  have  never  met  with  one.    I 
cannot,  therefore,  commend  the  wisdom  of  a  system  which  requires 
every  simple  case  to  be  clogged  with  a  detailed  statement  of  facts  and 
circumstances  in  deference  to  the  theory  that  this  is  necessary  in  the 
way  of  notice  to  the  party  against  whom  the  statement  is  made.    To 
iUnstrate  what  I  mean  by  simple  cases — let  me  suppose  an  action  for 
an  assault    In  such  a  case,  is  there  a  reasonable  necessity  for  more 
statement  by  the  pursuer  than  a  memorandum  on  the  formal  writ  of 
summons  to  the  effect  that  the  actijon  is  brought  for  an  assault  com- 
mitted by  the  defender  on  the  pursuer  on  a  specified  day?    Or  need 
any  further  statement  in  defence  be  required  than  may  be  expressed 
by  the  words,  ''the  defender  pleads  not  guilty"  appended  to  the 
same  memorandum?    With  such  a  form  of  pleading,  an  action  for 
assault  might  be  ready  for  trial  within  a  few  days  of  instituting  the 
action,  and  the  expense  altogether  trifling.     It  is  contrary  to  all 
experience  to  suppose  that  the  whole  thing  may  be  a  mere  invention, 
and  that  injustice  might  be  done  if  longer  notice  were  not  required. 
The  same  remarks  ai^  applicable  to  an  action  for  libel  or  slander. 
The  defiunatoiy  matter  might  always  be  set  out,  or  sufficiently 
referred  to,  in  a  mere  memorandum,  and  a  plea  of  not  guilty  received 
as  sufficient  defence,  unless  when  the  Veritas  is  pleaded;  and  even 
when  it  is  pleaded,  this  might  be  done  in  a  memorandum  for  the 
defender  as  brief  as  that  for  the  pursuer.   The  circumstances  attending 
the  slander  might  with  perfect  safety,  in  my  mind,  be  left  for  the 
trial,  without  the  necessity  of  preliminaiy  averment  on  either  sida 
Again,  when  a  party  who  has  rendered  an  account  for  goods  or  monies 
soei  his  debtor  for  payment^  why  should  more  be  required  of  the  pur* 
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Boer  than  to  state  in  a  menK»andani  on  the  summons  that  the  action 
is  brought  for  the  amount  of  an  account  rendered,  learing  the  defender 
to  state  his  defence  in  presence  of  the  Judge  when  he  comes  into 
Court  ?  In  a  vast  number  of  cases»  the  question  or  questions  for  trial, 
whether  in  kw  or  fiict^  would  be  speedily  ascertained  and  recorded  in 
a  few  words  or  sentences.  I  do  not  pursue  this  further.  My  object 
is  to  submit  this  idea  for  your  oondderation — ^that  it  is  inexpedient  to 
make  one  rule  for  all  sorts  of  cases,  and  that  by  doing  so,  and  by 
always  requiring  a  specification  of  details,  on  the  assumption  that 
otherwise  there  might  be  a  want  of  reasonable  notice,  we  render  it  im- 
possible to  do  justice  summarily  and  inexpensively  in  a  multitude  of 
instances  where  it  might  be  so  done  with  perfect  safety.  Permit  me 
to  add  that  in  my  opinion  the  cooperation  of  the  Judges  is  absolutely 
essential  to  any  considerable  reform  in  our  system  of  pleading.  I 
mean  that  the  Judges  must  to  a  considerable  extent  give  inteUigent 
and  active  assistance  in  moderating  between  the  parties  in  stating 
their  pleas.  When  a  system  is  once  established — that  is,  thoroughly 
understood  and  well  observed  by  practitioners — such  aid  on  the  part 
of  the  Judges  may  be  dispensed  with  as  superfluous.  But  at  present 
our  system,  if  indeed  it  can  be  so  called,  is  so  thoroughly  vicious  and 
depraved  that  I  despair  of  a  satisfactory  reform  without  recurring  for 
a  season  to  the  ancient  practice  of  both  England  and  Scotland,  which 
required  the  pleas  of  the  parties  to  be  stated  and  recorded  in  presence 
of  the  Court  Pleading  as  a  science  has  not  hitherto,  at  least  in  modern 
times,  been  studied  in  Scotland,  and  I  despair  of  any  satisfiictory 
amendment  witiiout  such  co-operation  on  the  part  of  the  Judges  as  I 
now  point  out  The  provisions  of  the  Sheriff  Court  Act  of  1853, 
which  require  the  parties  at  the  first  calling  to  explain  to  the  Judge 
the  grounds  of  action  and  defence,  have  been  found  in  practice  to  work 
well;  and  in  the  Supreme  Court,  I  should  anticipate  that  a  Judge  at 
chambers  could  give  much  real  assistance  in  the  way  not  only  of 
bringing  the  parties  to  the  issues  to  be  tried,  and  of  so  recording  them 
that  they  may  be  tried,  but  also  in  originatiDg  and  maturing  a  Gystem 
of  pleading  which  the  ordinary  practitioners  might  at  no  distant  time 
be  left  to  work  without  such  assistance. 

With  respect  to  the  constitution  of  the  Court,  I  have  not  much  to 
say.  I  am  not  myself  prepared  to  recommend  the  adoption  of  any 
change  which  involves  the  abolition  of  a  system  of  review  within  the 
Court  itself.  In  my  opinion,  therefore,  not  only  ought  the  Inner 
Chambers,  or,  in  other  words,  the  two  Divisions  of  the  Court,  to  be 
maintained,  but  the  present  staff  of  Lords  Ordinary,  or  of  Judges 
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sitting  singly,  ought  to  be  maintained  ako.  But  I  state  this  only  as 
my  present  opinion — ^meaning  no  more  than  this,  that  I  have  not 
hitherto  heard  of,  or  for  myself  conceived,  any  system  which  I  am  pre- 
pared to  recommend  as  being  superior  to  our  present  system  of  Outer 
and  Inner  House.  But  this  I  will  submit  for  your  consideration — 
whether  the  whole  ordinary  Judges  ought  not  to  take  the  duty  of  the 
Inner  and  Outer  House  in  rotation.  My  impression  is  that  we  should 
thereby  have  the  duties  of  both  better  performed.  I  conclude  my 
remarks  on  tiie  Court  of  Session  with  this  observation,  that  the  judicial 
establishment  of  a  country  is  of  the  most  serious  importance  to  the 
community ;  and  although  you  may  and  ought  to  reform  it  so  that  it 
may  better  answer  the  purpose  of  its  institution,  having  regard  to  the 
requirements  of  modem  society,  you  must  be  cautious  not  to  diminish 
its  effective  strength.  It  is  of  paramount  importance  that  there  shall 
be  no  delay  of  justice  from  want  of  judicial  power.  Such  delay  aris* 
ing  from  this  cause  is  matter  of  frequent  and  just  complaint  in  Eng- 
land ;  and  the  proposal  to  commence  a  reform  in  Scotland  by  dimin- 
ishing the  number  of  Judges  seems  to  be  at  least  very  questionabla 
I  shall  say  no  more  of  the  Court  of  Session. 

With  respect  to  the  Sheriff  Courts,  I  need  hardly  tell  you  that  the 
great  question  for  consideration  is  whether  or  not  the  present  system 
of  "  Double  Sheriffship,"  as  it  has  been  called,  ought  to  be  maintained. 
Upon  this  question  I  shall  express  no  opinion.  Much  may  be,  and, 
indeed,  has  been  said  on  both  sides.  The  considerations  on  the  one 
side  and  the  other  are  familiar  to  all  who  have  interested  themselves 
in  the  question,  and  I  have  no  suggestion  to  offer  which  occurs  to  me 
as  likely  to  be  useful  The  Royal  Commissioners  have,  I  am  informed, 
received  a  variety  of  suggestions,  which  the  public  will  soon  have  an 
opportunity  of  considering.  I  must,  however,  be  permitted  to  make 
these  two  remarks,  namely,  1st,  That  it  is  worthy  of  serious  consider- 
ation whether  the  Sheriff  Court  ought  not  to  be  regarded  as  an  inferior 
Court,  not  only  in  the  sense  that  its  judgments  are  subject  to  the 
review  of  a  superior  tribunal,  but  also,  and  still  more  in  this  other 
sense,  that  it  should  exist  only  for  causes  of  inferior  importance,  or 
which  are  not  of  magnitude  sufficient  to  stand  the  expense  of  the  more 
formal  procedure  of  the  Supreme  Court  To  give  Sheriffs  a  jurisdic- 
tbn  co-ordinate  with  that  of  the  Court  of  Session  is  liable  to  three 
objections,  whatever  considerations  there  may  be  on  the  other  side — 
Ist,  That  you  thereby  diminish  their  power  to  deal  with  the  class  of 
cases  more  properly  belonging  them  ;  2d,  that  if  accompanied,  as  it 
neoesBarily  must  be,  with  a  right  of  appeal  to  the  Court  of  Session,  you 
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increase  instead  of  diminishing  expenses ;  and  3d,  that  yon  enable  one 
of  the  parties  to  force  the  other  to  snbmit  his  case,  in  the  fitst  instance 
at  least,  to  a  tribunal  which  presumably  is  not  the  best  qualified  to 
decide  it  With  a  Supreme  Court  well  oiganised,  and  working  with  a 
form  of  process  fitted  to  ensure  reasonable  economy  and  despatch,  it 
is  at  least  matter  of  question  and  consideration  whether  it  is,  on  the 
whole,  for  the  general  advantage  and  convenience  that  there  should  be 
inferior  Courts  with  co-ordinate  and  competing  jurisdiction,  which 
may  be  resorted  to  or  not  according  to  the  choice  of  one  of  the  parties; 
or  whether  the  public  will  not  be  better  served  by  confining  the  inferior 
tribunals  to  cases  of  inferior  importance.  The  second  remark  I  have 
to  make  is — ^that,  in  any  contemplated  changes  in  the  constitution  of 
Sheriff  Courts,  it  must  not  be  lost  sight  of  that  they  have  a  criminal 
as  well  as  a  civil  jurisdiction,  and  also  that  every  Sheriff  is  a  Magistrate 
as  well  as  a  Judge,  and  not  only  a  Magistrate,  but  in  an  important 
practical  sense,  the  Magistrate  of  his  county  or  district  With  these 
few  observations,  I  commend  the  subject  of  Sheriff  Courts  to  your 
consideration. 

Passing  from  the  administration  of  the  law  to  the  law  itself  the 
first  observation  which  I  have  to  make,  is  that  in  these  days  of 
constant  and  rapid  intercourse  between  England  and  Scotland,  it  is 
neither  convenient  nor  altogether  seemly  that  the  laws  of  the 
two  countries  should  materially  differ,  and  that  assimilation  ought 
ever  to  be  in  the  view  of  legal  reformers.  Permit  me  to  mention 
some  important  subjects  on  which  they  differ,  but  where  they 
might,  in  my  humble  judgment^  be  assimilated  with  advantaga 
These  are,  first,  the  laws  of  marriage  and  legitimacy;  second,  the 
laws  of  succession  and  wills;  and  third,  the  laws  which  govern 
the  solemnities  of  deeda  I  cannot  at  present  enter  upon  so  laige 
a  subject  as  that  of  marriage  and  legitimacy,  and  therefore  pass 
it  by.  With  regard  to  the  rules  of  succession,  I  should  think  it  a 
manifest  advantage  that  these  should  be  the  same  for  both  ends  of  the 
island.  They  are  at  present  the  same  for  England,  Ireland,  and  the 
colonies,  and  if  Scotland  were  included  in  the  statement,  we  should  at 
once  be  relieved  of  many  difficult  and  perplexing  questions  of  domicila 
With  respect  to  wills,  I  would  have  those  of  you  who  may  select  this 
subject  for  your  attention  to  consider  whether  a  well-considered  Wills 
Act,  applicable  to  the  whole  kingdom,  would  not  be  a  great  boon.  I 
mean  an  Act  which  would  not  only  regulate  the  forms  and  solemnities 
of  wills,  but  abo  determine  their  power  and  efficiency  with  respect  to 
all  sorts  of  estate.    Our  rules  which  govern  the  solemnities  of  deeds 
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are  yeiy  technical,  and  I  think  the  time  has  come  for  amending  them. 
The  rules  in  England  are  different,  but  are  equally  inconvenient  and  out 
of  data  Here,  also,  I  should  respectfully  recommend  assimilation,  by 
the  enactment  of  a  more  rational  and  convenient  system  for  both 
countries  than  either  now  possess. 

Gentlemen,  time  does  not  permit  me  to  enter  upon  a  variety 
of  large  and  important  subjects  which  it  will  be  your  province 
as  a  Society  to  consider.  The  feudal  system,  as  it  still  prevails 
with  us,  merits  careful  attention.  It  is,  in  many  respects,  not 
only  ponderous  and  inconvenient,  but  positively  absurd.  I  would 
have  you  consider,  at  a  convenient  time,  whether  the  relation 
of  superior  and  vassal  may  not,  with  perfect  safety  to  titles,  be 
altogether  abolished.  My  own  opinion  is  that  it  may;  but  I  cannot 
dwell  on  the  subject  now.  Entails  will  also  require  attention.  Law 
reformers  are  pretty  generally  agreed  that  they  are  impolitic,  and 
ought  to  be  altogether  abolished,  leaving  only  a  reasonable  power  of 
settlement  during  t]ie  existence  of  a  specified  number  of  lives  existing 
at  the  date  of  the  settlement  The  law  of  deathbed  I  only  just 
mention,  for  it  may,  I  think,  be  considered  as  doomed.  Our  law  of 
teinds  deserves  consideration.  It  is  artificial  and  impolitic  in  a  high 
degree,  and  has  led,  and  still  leads,  to  much  irritating  litigation.  The 
remedy  is  simple,  but  I  must  leave  it  to  the  attention  of  those  of  you 
who  may  be  good  enough  to  undertake  the  consideration  of  this 
subject 

Gentlemen,  I  have  done.  My  purpose  has  been  to  direct  attention 
to  a  variety  of  subjects  which*  may  profitably  engage  your  attention 
with  a  view  to  the  reforms  and  amendments  which  each  seems  to  call 
for.  Some  of  you  will  feel  an  interest  in,  and  be  disposed  to  give 
your  attention  to,  one  subject,  and  some  to  another.  The  result 
which  I  look  for  is  that  every  important  subject  will  be  intelligently 
considered  by  men  of  wisdom  and  experience,  and  that  we  shall  all 
lend  our  aid  to  remove  proved  evils,  and  to  introduce  with  due 
cantion  and  circumspection  the  improvements  which  commend  them- 
selves to  our  reception.    Such  are  the  objects  of  this  Society. 
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THE  EDUCATION  OF  SCOTCH  LAWYERS. 

Thb  following  smrej  of  the  rales  prescribed  bj  the  Tvioiis  bodies 
into  which  Scotch  lawyers  are  groaped,  has  been  prepared  for  the 
information  of  a  Commission  appointed  by  the  French  Government 
for  the  purpose  of  inquiring  on  the  subject  of  L^al  Education.  As 
we  have  frequent  inquiries  ^m  correspondents  as  to  the  curriculum 
prescribed  by  this  or  the  other  soeie^,  we  have  thought  that  some 
of  our  readers  may  find  our  abstract  practiciUy  useful,  and  we  hope 
it  may  suggest  to  others  the  means  of  correcting  some  of  the  defects 
which  still  impede  or  distort  the  grovrth  of  thel^al  mind. 

We  b^in  with  a  general  view  of  the  apparatus  for  l^al  learning 
provided  by — 

THE  UNlVKKSmBS. 

Until  the  ordinance  of  the  University  Commissioners,  issued  on 
12th  July,  1862,  Scotch  Universities  granted  degrees  in  law  as 
honorary  <Ustinctions  only.  The  d^ree  of  LL.D.  is  still  conferred  as 
formerly,  honoris  causd  tantum.  Bat  by  that  ordinance  a  new 
degree  was  instituted,  that  of  Bachelor  of  Laws,  requiring  a  course 
of  study  which  can  only  be  fully  prosecuted,  in  Scotbmd,  at  the 
University  of  Edinburgh. 

The  ordinance  prescribes  that — 

No  one  can  be  admitted  as  a  Caodidate  for  the  degree  of  LL.B.,  nnleas  he  be 
a  giadoate  in  arts  of  a  Umveraity  of  Scotland^  England,  or  Ireland^  or  of  a 
colonial  or  foreign  Uniyenity,  whose  degrees  have,  for  this  purpose,  been 
specially  recognised  bj  the  UniTersity  Conrt  The  coune  of  study  for  this 
d^;ree  ezten<u  over  three  academicad  years,  and  includes  attendance  on  a 
distinct  conrae  in  ciril  law,  the  law  of  Scotland,  and  oonveyancing,  daring 
oonises  of  not  less  thao  eighty  lectures  each ;  in  public  law,  constitutional  law 
and  history,  and  medical  jurisprudence,  during  courses  of  not  less  than  forty 
lectures  each.  Two  of  the  three  academical  years  of  the  course  of  study  in  law  must 
bare  been  in  the  UniverBity  which  grants  the  degree.  Candidates  are  examined 
both  iu  writing  and  rtrd  voce. 

The  examioera,  in  judging  of  the  qualifications  of  candidates,  are  required  to 
have  special  regead  to  their  acquirements  in  public  law  and  constitutional  law 
and  history. 

The  examiners  for  degrees  in  law  in  each  UniYersity  are  to  be  six  in  number, 
one  bdog  specially  qualified  for  each  of  the  six  departments  above  specified. 
Each  candidate  pays  a  fee  of  five  guineas  in  respect  of  his  examinatinn  for  the 
degree. 

The  subjects  appointed  for  the  examination  for  this  d^ree  in 
Nov.,  1868,  were  the  following: — 

Ciril  Law:— On  the  External  History  of  the  Law;  its  PrindpIeBy  as 
expounded  in  the  Institutious  of  Gains  and  Justinian;  and  the  doctrines 
specially  dealt  with  in  the  titles  of  the  Pandects  De  rei  vindicatione  and  De 
acavirendo  remm  dominio. 

Law  of  Scotland:— Mercantile  Contracts  and  Mercantile  Remedies. 

CouTcyancing : — Entails. 

Public  Law: — Isl,  Natural  Law  in  relation  to  Ethics  on  the  one  band,  and 
to  Positive  Law  on  the  other.  2<i,  Public  International  Law:  (a.)  the  History  of 
the  principal  Maritime  Codes  of  the  Middle  Ages,  and  of  Scientific  Jurisprudence 
from  the  time  of  the  Roman  Jurists  to  that  of  Grotius;  (6.)  the  Doctrine  relatiTe 
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to  the  Bigbts  and  Duties  of  Ambaaaadors,  Consuls,  and  other  Diplomatic  Agents, 
and  to  BeoognitioD,  Neutrality,  and  Intervention.  Text-book — Kent*8  *•''  Inter- 
national  Law"  by  Abdy.  3</,  Private  International  Law  as  explained  in  the 
8th  VoL  of  Savigoy's  ^^  System  des  heutigen  romischen  Rechts." 

Constitutional  Law  and  History: — ^The  13th  and  14tli  Books  of  Montesquieu's 
"  Spirit  of  Laws."  and  the  7th  and  8th  Chapters  of  Hallam's  ^^  Constitutional 
History." 

Medical  Jurisprudence: — ^Infanticide ^and  Concealment  of  Pregnancy,  Poison- 
ing by  Strychnia,  and  Testamentary  Capacity.  Text  Book— Taylor's  "  Principles 
and  Practice  of  Medical  Jurisprudence." 

The  questions  were: — 

I.— Civil  Law. 

1.  Mention  what  you  know  about  the  Twelve  Tables. 

2.  Define  approximately  the  periods  of  constitutional  legidation,  praetorian 
eqoity,  sdentinc  jurisprudence,  and  imperial  enactment. 

3.  State  what  you  know  of  Gaius. 

4.  Upon  wbat  general  plan  is  the  Digest  constructed? 

5.  yfhBt  is  the  history  of  the  glosses  we  find  in  the  15th,  16th,  and  17th 
century  editions  of  the  Corpus  Juris? 

6.  What  were  the  great  mvisions  and  sub-divisions  of  the  conditions  of  persons 
as  we  find  them  in  Gains  and  Justinian? 

7.  State  what  were  the  duties  of  a  tutor  in  regard  to  his  ward's  estate. 

8.  What  do  you  understand  by  the  in  bonis  habere  of  the  ante-Justinianian 
law? 

9.  Under  wbat  circumstances  was  fructuum  percfptio  constitutive  of  a  right 
of  property? 

10.  To  wbom,  and  against  whom,  was  the  Publician  action  granted? 

11.  What  was  the  nature  of  an  emphyteutic  right? 

12.  In  what  ways  might  a  usufruct  be  constituted? 

13.  In  the  case  of  a  usufruct  by  bequest,  at  what  period  did  it  vest  (1.)  when 
granted  unconditionally;  (2.)  when  granted  ex  die;  and  (3.)  when  granted  sab 
emditionef 

14.  What  was  the  import  of  the  caution  a  usufructuary  had  to  find  (1.)  u^  the 
caaeof  true  usufruct;  and  (2.)  in  that  of  quasi  usufruct?  What  was  the  con- 
sequence  of  its  omission? 

15.  How  could  a  right  of  servitude  be  constituted  over  a  praedium  commune  t 

16.  In  what  ways  might  a  right  of  servitude  be  extinguished  ? 

17.  In  sale,  what  were  the  obligations,  primary  and  secondary,  of  the  vendor? 

18.  Under  what  circumstances,  and  by  what  actions,  might  a  man  be  called  to 
■coount  for  obligations  contracted  by  one  subject  to  his  potestast 

19.  What  was  the  famous  enactment  regarding  intercessions  by  women?  and 
how  did  it  operate? 

20.  What  was  requidte  to  vest  a  succession  in  the  heir? 

n. — Medical  Jurisprudence. 

1.  In  a  case  of  cut- throat,  what  circumstances  require  to  be  attended  to  in 
Older  to  decide  whether  it  was  homicidal  or  suicidal? 

2.  A  man  is  struck  by  another  on  the  head — he  is  stunned,  but  recovers,  and 
goes  about  tor  some  days — then  sickens  and  dies:  inflammation  of  the  membranes 
of  the  brain  being  proved  by  symptoms  and  post  mortem  appearances — What 
points  of  evidence  may  be  brought  out  to  justify  an  acquittal  from  the  charge 
of  homicide? 

3.  Describe  shortly  the  methods  of  investigation  followed  in  determining  the 
ezistenoe  of  blood  stains  on  clothes. 

4-  Describe  sbortly  the  methods  of  Reinsch  and  Marsb  for  the  detection  of 
^naac  and  antimony. 

5.  Does  carnal  connection  with  a  woman  in  natural  sleep  constitute  rape? 
S^  the  aigoments  for  the  opinion  adopted. 
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6.  What  is  the  beariDg  on  the  question  of  criminal  responsibility  of  intoxica- 
tion, ddirium  tremeTu^  and  the  condition  called  dipsomania,  respectively? 

ni. — Scots  Law. 

1.  Where  heritable  succession,  as  distinguished  from  conquest,  opens  ab 
intaUUo,  state  the  order  in  which,  by  right  of  blood,  relatives  succeed. 

2.  Is  there  any  class  of  persons  incapable  of  succession  to  heritage?  and  who 
are  they? 

3.  What  is  the  ordinary  mode  of  succession  ab  intestato  to  property  which  was 
conquest  in  the  person  of  the  deceased? 

4.  Who  succeeds  where  the  deceased  has  conveyed  conquest  by  settlement^ 
(1.)  To  his  "  heirs  whatsoever?  " 

(2.)  To  the  "  heirs  whatsoever  of  B  ?  " 

(8.)  To  ^^  B,  C,  and  D,  whom  failing,  to  my  own  heirs  whomsoever?" 

5.  Where,  after  the  nearest  heir  existing  at  the  death  of  the  deceased  has 
served,  a  person  is  born  who,  if  in  existence  at  the  date  of  the  death,  would 
have  been  heir,  can  he  call  on  the  person  served  heir  to  denude? 

6.  What  is  the  essential  feature  of  an  entail  as  regards  the  line  of  succession? 

7.  Where  an  entail  is  in  all  respects  complete  and  valid,  when  and  how  may 
the  succession  be  defeated? 

8.  Where  not  secured  by  settlement  of  any  kind,  has  the  heir  any  protection 
against  dispositions  by  his  ancestor? 

9.  Suppose  a  decea]sed  to  have  had  right  to  an  estate  as  heirat-law,  as  heir 
under  a  simple  destination,  and  as  heir  under  an  entail  duly  recorded,  and  to 
have  possessed  on  apparency  for  forty  years,  and  that  on  his  death  the  three 
lines  of  succession  diverged,  which  of  the  heirs  would  be  entitled  to  the  estate? 

10.  Where  an  estate  iff  settled  by  marriage-contract  on  the  heirs  of  the 
marriage,  to  what  extent  can  the  husband  limit  the  succession? 

11.  A  party,  after  entailing  a  portion  of  his  lands,  conveyed  to  trustees  by  a 
general  oisposition  all  his  heritable  and  moveable  estate  except  the  entailed 
lands,  for  certain  purposes.  The  deed  contained  no  express  power  of  sale,  but 
directed  the  trustees  to  make  up  an  account  of  the  residue  and  *^  apply  such 
produce  or  proceeds  of  my  real  and  prsonal  estate  to  the  purchasing  of  lands 
and  entailing  them"  on  the  same  heurs  called  in  the  existing  entail — Was  the 
heir-at-law  effectually  excluded  from  the  succession  to  the  unentailed  lands? 

12.  Where,  in  the  course  of  the  administration  of  a  trust,  it  turns  out  that 
part  of  the  purposes  cannot  be  fulfilled,  and  the  estate  goes  to  the  heir-at-law — 
Is  the  heir  to  be  sought  at  the  date  of  the  ancestor's  death,  or  at  the  date  when 
first  it  was  fixed  that  the  disposition  must  fail  in  its  object? 

IV.— Conveyancing. 

Subject — The  Constitution^  Transmission^  and  Extension  of  Rights  arising  under 
Personal  Bonds,  including  Cautionary  Obligations. 

1.  In  what  respect  did  the  Usury  Laws,  prior  to  the  Act  1587,  c.  52,  affect  in 
Scotland  the  form  of  the  personal  bond? 

2.  What  is  the  origin  and  object  of  the  clause  of  registration  for  execution  in 
the  personal  bond? 

3.  When  three  parties  are  principal  co-obligants  in  a  personal  money  bond, 
state  the  extent  of  their  liability  to  the  creditor,  and  their  rights  of  relief  inter 
«e,  according  as  their  obligation  is  ^^simple,"  ^*  conjunct,"  ^^ several,"  or  *^conjunct 
and  several.'' 

4.  The  grantee  in  a  personal  bond  in  ordinary  form  dies  after  the  date  of  pay- 
ment, and  is  succeeded  by  his  daughter,  a  married  woman — does  the  bond  fall 
under  the  jus  mariti  6(  her  husband,  supposing  that  not  to  be  excluded?  State 
the  reason. 

5.  What  is  the  effect  of  the  exclusion  of  *^  executors"  and  the  exdnsion  of 
«* assignees *'  in  a  personal  bond;  and  how  does  the  heir  of  the  granter  complete 
a  title  to  such  bonds  respectively? 

6.  A  personal  bond  is  granted  in  favour  of  B,  and  the  "  hein  of  his  body;  ** 
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and  another  in  favour  of  B,  and  the  heira-male  of  his  body, — on  B's  death,  to 
whom  do  the  principal  and  arrears  of  interest  due  on  each  bond  respectiTelj  belong? 

7.  What  constitutes  *^  complete  discussion,*'  and  what  changes  were  made  in 
the  law  as  regards  the  discussion  of  cautioners  by  the  Mercantile  Law  Amendment* 
Act. 

8.  A  as  principal,  and  B  as  cautioner,  grant  bond  of  cash-credit  for  4)ehoof  of 
A.  B  dies,  and,  without  intimation  to  his  representatives,  the  bank  continues  to 
make  advances  on  the  credit  to  A:  to  what  extent  are  B*s  representatives  liabl« 
for  such  advances,  and  how  far  are  they  protected  by  the  statutory  limitation? 

9.  What  is  the  implied  warrandice  in  an  onerous  assignation  of  a  personal  bond, 
when  none  is  expressed;  and  what,  as  against  the  assignor,  is  the  effect  of  a  clausi 
of  absolute  warrandice  in  such  assignation,  supposiog  the  debtor  to  be  unable  to 
pay? 

10.  State  the  object  of  intimation,  and  how  far  the  debtor's  personal  knowledge 
of  the  assignation  can  be  relied  on. 

11.  What,  as  regards  the  cautioner,  is  the  effect  of  an  unconditional  discharge 
of  the  principal  debtor  without  his  consent?  and  does  the  bankruptcy  of  the 
debtor  make  any  difference? 

12.  What  ia  required  to  give  cautioners  the  benefit  of  the  septennial  limitation? 

v.— PUBLIC    LAW. 
(1.)  Natural  Law. 

1.  Define  natural  law,  and  state  the  relation  in  which  it  stands  to  ethics  on 
the  one  hand,  and  positive  law  on  the  other. 

2.  Enumerate  and  explain  the  leading  methods  by  which  the  law  of  nature 
baa  been  sought  to  be  discovered  or  investigated. 

3.  Supposing  the  law  of  nature  to  be  necessary  and  unchangeable,  will  it, 
when  realized  in  the  concrete,  always  assume  the  same  form  when  dealing  with 
the  same  relations,  whatever  may  be  the  change  of  circumstances  ? 

4.  Under  what  one  natural  right  does  Ej^nt  comprehend  all  our  so-called 
natural  rights?  and  what,  adopting  his  system  in  this  respect,  becomes  the  object 
of  natural  law? 

(2.)  PosiTivB  Law. 

1.  What  are  the  two  conditions  involved  in  the  conception  of  a  perfectly  just 
positive  law? 

2.  Supposing  positive  law  to  be  necessarilv  variable,  is  it  therefore  in  any 
deme  optional?  In  other  words,  is  there  a  debateable  ground  between  justice 
and  injustice,  and  is  it  possible  that  there  should  be  two  positive  laws  equally 
applicable  to  the  same  circumstances,  or  two  decisions  equally  sound  in  the  same 
case? 

8.  Mention  the  leading  doctrine  of  the  negative  school  of  Jurisprudence  as 
represented  by  Thomasius  and  Kant,  and  of  the  positive  school  as  represented  by 
Kraose  and  his  followers. 

4.  To  which  of  these  schools  do  we  theoretically  adhere,  when  we  divide 
obligations  into  perfect  and  imperfect?  and  to  which  of  them  do  we  practically 
adhere  when  we  enact  a  poor  law,  or  take  private  property  to  construct  a  rail- 
way? 

5.  Mention  the  directions  in  which  they  respectively  tend  to  defeat  the  true 
objects  of  legislation,  and  give  a  few  illustrations  of  the  errors  which  they  have 
Kspectively  engendered. 

6.  What  are  the  true  theoretical  limits  of  state  interference,  and  of  inter- 
national intervention? 

(3.)  Public  Intern atioxal  Law. 

1.  State  the  doctrines  of  Recognition,  Intervention,  and  Neutrality. 

3.  What  were  the  reasons  which  induced  this  country  and  France  to  recognise 
^  Southern  States  of  America  as  Belligerents  during  the  late  war? 

3.  What  was  the  rule  of  the  Consolato  del  Mare  as  to  the  goods  of  an  enemy 
'"^T  the  flag  of  a  friend,  and  the  goods  of  a  friend  under  the  flag  c^  an  enemy? 
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4.  Wbat  were  the  proyisioDS  of  the  Congreas  of  Paris  held  at  the  close  of  the 
Crimean  war? 

5.  Did  America  adhere  to  these  proviaioiis? 

6.  Enumerate  the  maritime  codes  of  the  middle  ages,  and  mention  from  which 
of  them  the  admiralty  law  of  England  is  derived. 

7.  State  the  fonctions  of  a  diplomatic  agent  and  of  a  consol,  and  point  oat 
wherein  they  differ. 

(4.)  Privatb  International  Law. 

1.  Is  private  international  law  a  separate  system  common  to  different  nations, 
or  a  series  of  rules  in  accordance  with  which  different  nations  give  effect  to  their 
respectiTe  municipal  laws? 

2.  Does  the  law-merchant  possess  the  character  of  a  separate  international 
system  in  a  stricter  sense  than  the  rules  of  private  international  law. 

3.  On  what  grounds  are  the  rules  of  a  foreign  municipal  system  absolutely 
excluded  from  recognition?    Give  an  illustration  from  the  law  of  marriage. 

4.  Is  the  law  of  status  in  general  held  in  this  country  to  be  governed  by  the 
lex  domicilii  or  the  Ux  locif 

5.  By  what  law  is  the  validity  of  a  contract  regulated?  and  what  law  supplies 
the  remedy  for  non-performance? 

6.  What  is  the  pnmary  test  of  domicile? 

7.  What  would  be  the  domicile  of  a  natural  child  in  this  country  bom  of  a 
domiciled  Frenchwoman  ? 

8.  Is  foreign  guardianship  recognised  in  this  country?  State  the  effect  of  the 
decision  of  the  House  of  Lords  in  the  Marquis  of  Bute's  case  (Stuart  v.  Stuart) 
in  1861. 

VI.— Constitutional  Law  and  History. 
Hdllam,  Chap.  YI.— 1.  What  is  the  book  called  CowdVs  InUrpreUr,  and 
what  principles  does  it  inculcate? 

2.  What  were  the  **  Benevolences"  of  James  YL's  reign,  and  how  was  Oliver 
St  John  connected  with  them? 

3.  What  does  Mr  Hallam  give  as  the  first  instance  or  first  evidence  of  the 
existence  of  an  *^  aristocratic  opTOsition?*'  (Parliament  1621). 

Montesquieti^  Books  XI.  and  All. — 1.  From  what  people  does  Montesquieu 
say  the  English  derived  their  political  institutions,  (ce  heau  sysUnu  a  iU  irwivi 
dans  Us  bois)f 

2.  Does  Tacitus  attribute  to  his  Grermans  anything  like  the  balanced  and 
regulated  constitution  of  England  as  it  is? 

8.  Explain  how  the  constitutional  prerogative  of  the  Veto  by  the  king  has 
become  unneceesary  since  the  king^s  responsible  ministers  are  now  made  and 
unmade  by  Parliament. 


In  the  University  of  St  Andrews  there  is  no  Chair  of  Law. 

The  University  of  Glasgow  has  a  Chair  of  Roman  Law  and  the  Law 
of  Scotland,  founded  in  1713,  and  occupied  since  1867  by  Mr  Robert 
Berry,  M.A.,  Cantab.,  Barrister  of  the  Inner  Temple,  and  Advocate; 
and  a  Chair  of  Conveyancing,  founded  in  1861,  and  occupied  since 
1867  by  Mr  James  Roberton,  LLD.,  a  member  of  the  Faculty  of  Pro- 
curators of  Glasgow.  The  Professor  of  Forensic  Medicine  (Dr  Rainy) 
is  also  a  member  of  the  Faculty  of  Law,  in  terms  of  the  Ortiinance  of 
12th  July,  1862. 

The  University  of  Aberdeen  has  a  Chair  of  Law,  founded  in  1505, 
and  occupied  since  1833  by  Mr  Patrick  Davidson,  LL.D.,  a  member 
of  the  Faculty  of  Advocates  of  Aberdeen.  By  the  Ordinance  referred 
to,  Dr  Francis  Ogston,  Professor  of  Medical  Logic  and  Medical  Juris- 
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prndence,  is  a  member  of  the  Faculty  of  Law,  which,  however,  even 
with  this  addition,  fails  to  satisfy  the  brocard,  TresfoQiunt  collegium. 

The  Faculty  of  Law  in  the  University  of  Edinburgh  consists  of: — 

The  Chair  of  Public  Law,  founded  in  1707.  Professor  James 
Lorimer,  M.A.,  Advocate,  appointed  1862. 

The  Chair  of  Civil  Law,  founded  in  1710.  Professor  James  Muir- 
head,  Advocate  and  Barrister-at-Law,  appointed  1862. 

The  Chair  of  Constitutional  History,  founded  in  1719.  Professor 
Cosmo  Innes,  M.A,  Advocate,  appointed  1846. 

The  Chair  of  Scots  Law,  founded  in  1722.  Professor  Norman 
Macpherson,  LL.D.,  appointed  1865. 

The  Chair  of  Medical  Jurisprudence  and  Police,  founded  1807. 
Professor  Douglas  M*Lagan,  M.D.,  1862. 

The  Chair  of  Conveyancing,  founded  1825.  Professor  James  Stuart 
Tytler,  W.S.,  appointed  1866. 

We  now  come  to  consider  the  regulations  of  the  various  bodies  of 
practising  lawyers  relative  to  the  admission  of  "intrants." 

FACULTY  OF  ADVOCATES. 

The  examination  of  intrants  is  conducted  by  examinators,  members 
of  Faculty,  with  the  aid  of  three  person's  of  learning  as  assessors.  The 
qualifications  of  intrants,  and  subjects  of  examination,  as  fixed  on  17th 
November,  1866,  are  as  follows: — 

(1.)  General  ScnoLARsniP. 

1.  Erery  Intrant  shall  be  deemed  daly  qualified  in  general  Bcholarship,  if  he 
prodaoe  eyidence  that  he  has  obtained— (1)  The  degree  of  Master  of  Arts  of 
aaj  of  the  Scottish  Universities;  or  (2)  The  degree  of  Bachelor  of  Arts  or 
Bachelor  of  Civil  Law  of  the  Universities  of  Oxford  or  Cambridge,  or  Bachelor 
of  Arts  of  Trinity  College,  Dublin;  or  (3)  The  degree  of  Bachelor  of  Arts  of 
the  University  of  Durham;  or  (4)  The  degree  of  Master  of  Arts  or  Bachelor  of 
Lavs  of  the  University  of  London ;  or  (5)  The  degree  of  Master  of  Arts  of  the 
Qaeen's  University  of  Ireland;  or  (6)  Such  degree  of  a  Foreign  University  as 
shall,  in  the  opinion  of  the  Dean  and  his  Council,  be  evidence  of  the  same 
amount  of  scholarship  as  that  afforded  by  the  degree  of  Master  of  Arts  of  a 
Scottish  University. 

2.  In  the  event  of  the  Intrant  not  haviog  graduated  as  above,  he  shall 
undergo  an  examination  on  the  following  subjects,  viz. — (1)  Latin;  (2)  Greek, 
or  (in  the  Intrant^s  option)  any  two  of  the  following  languages,  viz.,  French, 
German,  Italian,  Spanish;  (3)  Ethical  and  Metaphysi(^  Philosophy;  (4) 
Logic,  or  (in  the  Intrant's  option)  Mathematics. 

3.  The  list  of  books  at  present  in  use,  which  may  be  changed,  are — 

(1.)  Latin — Cicero,  De  Oratore  and  the  Odes  of  Horace,  or  (in  the  Candi- 
date's option,  in  place  of  Horace)  the  First  Six  Books  of  the  ^neid  of  Virgil. 

(2.)  Greek — ^The  First  Six  Books  of  Homer's  Iliad,  or  (in  the  Candidate's 
option)  Herodotus. 

(3.)  German — Schiller,  Geschichte  dcs  Abfalls  der  vereinigten  Niederlande 
von  der  Spanischen  Regierung,  and  Schiller^s  Historical  Dramas. 

(4.)  Frekch — Guizot,  Histoire  de  la  Civilization  en  Europe,  depuis  la  chute 
de  rJSmpire  Bomain  jusqu*^  la  B^volution  Fran^aise,  and  the  JSpistles  and 
SatiraofBolleau. 

(5.)  Italian-- Beccaria,  Dei  delitti  e  delle  pene,  and  the  Tragedies  of  Alfieri. 
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(6.)  Spakish— Cervantes,  Don  Qaijote  de  la  Mancba,  and  Yriarte,  Fabalas 
Literarias.  (The  examination  on  languages  to  include,  historical  and  literary 
questions  in  reference  to  the  works  prescribed). 

(7.)  Logic — Whately's  Lojric. 

(8.)  Mathematics— The  First  Six  Books  of  Euclid. 

(9.)  Ethical  and  Metaphysical  Philosophy— Reid*s  Worka,  as  edited 
by  Sir  William  Hamilton;  and  Sir  James  Mackintosh's  Dissertation  oo  tho 
Progress  of  Ethical  Philosophy. 

(11.)  Law. 

1.  On  the  expiry  of  a  year  after  the  Intrant  has  been  found  qualified  in 
general  scholarship,  it  shall  be  competent  (if  he  has  complied  with  the  condLitioiia 
in  the  two  following  regulations)  to  proceed  with  his  examination  in  law. 

2.  With  the  yiew  of  securing  to  the  Intrant  a  period  for  undisturbed  applica- 
tion to  the  study  of  the  law  l^fore  being  admitted  to  practice,  it  shall  not  be 
competent  to  the  Examinators  to  take  him  upon  trial  for  his  examination  in 
law,  unles?,  during  the  year  before  such  examination,  he  shall  not  hare  engaged 
(except  with  the  sanction  of  the  Dean  and  his  Council,  upon  special  application 
before  the  year  commences)  in  any  trade,  businera,  or  profession,  either  on  his 
own  account,  or  as  assistant  to,  or  in  the  employment  of,  another. 

3.  The  Intrant  shall  not  be  examined  in  law  until  he  produce  evidence  of — 
(1.)  Attendance  during  at  least  one  session,  as  a  pupil,  in  a  class  of  Scots  Law, 
and  a  class  of  Conveyancing,  in  a  Scottish  University.  (2.)  Attendance  daring 
at  least  one  session,  as  a  pupil,  in  a  class  of— -1.  Civil  Law;  2.  Public  or 
International  Law;  3.  Constitutional  Law,  in  a  Scottish  University,  or  in  snch 
other  University  as  may  be  approved  of  by  the  Dean  and  his  Council;  4. 
Medical  Jurisprudence,  in  a  University,  or  in  a  School  recognised  as  qualifjing 
for  University  degrees. 

•i.  On  the  production  by  the  Intrant  to  the  Examinators  of  evidence  that  he 
attended  the  classes  above  specified  (which  he  may  attend  in  any  order  he 
thinks  fit,  he  shall  be  examined  on— 1st.  The  Civil  Law.  2dly,  Private  Inter- 
national Law.  3dly,  Scots  Law.  The  books  now  appointed  for  examination 
(which  may  be  changed  on  due  notice)  are — In  Civil  Law,  the  Institntes  of 
Gaius  and  of  Justinian;  in  Private  International  Law,  the  Fifth,  Eighth, 
Twelfth,  and  Seventeenth  Chapters  of  Story's  Conflict  of  Laws;  in  Scots  I^aw, 
Beirs  Principles  of  the  Law  of  Scotland. 

The  regulations  as  to  Public  Esaminations  are  of  very  ancient 
date,  and  are  as  follows: — 

1.  On  receiving  the  certificates  of  the  private  Examinators,  the  Dean  shall 
pronounce  an  order  assigning  a  title  of  the  Pandects  to  the  Intrant  for  the 
subject  of  his  Thesis,  which  he  shall  appoint  him  to  lodge  with  the  Clerk  of 
Intrants  on  a  particular  day,  naming  the  following  Saturday  fur  the  diet  of  his 
public  Examination. 

2.  The  Thesis  shall  be  submitted  by  the  Clerk  to  two  of  the  members  of 
Faculty  who  have  examined  the  Intrant  on  Civil  Law,  and  who,  if  satisfied, 
shall  affix  their  Impugnetur. 

If  the  Thesis,  on  being  impugned,  shall  have  been  satisfactorily  defended  by 
the  Intrant,  the  question  as  to  his  admission  shall  be  decided  by  the  Faculty 
voting  by  ballot. 

This  public  Examination  or  disputation  is  purely  formal. 

WRITERS  TO  THE  SIGNET. 

The  members  of  this  honourable  body  of  practitioners  were  originally 
the  clerks  in  the  Secretary  of  State's  office  who  prepared  the  dififerent 
writs  passing  under  the  Signet  for  summoning  a  party  to  appear  in 
Court,  to  charge  him  to  obey  the  decrees  of  Court,  to  arrest  his  move- 
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able,  or  inliibit  him  from  disposing  of  his  heritable  property.  It  was 
not  till  the  beginning  of  last  century  that  they  were  authorised  to  act 
as  agents  in  the  Supreme  Courts — the  duties  of  agent  and  counsel 
having  until  then  been  united  in  the  members  of  the  Faculty  of  Advo- 
cates, who  delegated  part  of  them  to  their  clerks.  The  greater  part 
of  these  privileges  are  now  shared  with  the  Society  of  Solicitors  in  the 
Supreme  Courts. 

The  Society's  Regulations  for  Entrants  were  drawn  up  in  1851 « 
The  term  of  apprenticeship  is  five  years,  and. the  fees  payable  are  con- 
siderably more  than  ^^500.  The  age  for  entering  into  indenture  must 
not  be  under  seventeen. 

Applicants  for  indenture  moat  have  attended  two  full  winter  courses  in 
literature  at  a  Scotch  University,  or  have  given  such  attendance  at  a  University 
or  CoU^pes  of  England  or  Ireland,  as  shall  appear  to  the  Keeper  and  Commis- 
noners  of  the  Signet  to  be  equivalent  to  the  attendance  required  at  the  Scotch 
UDiTersities.  In  the  case  of  attendance  at  a  Scotch  University,  the  Humanity 
(Latin)  must  be  one  of  the  classes  of  the  above  courses. 

Applicants  may,  in  lieu  of  the  preceding  requirements,  produce  evidence  of 
having  attended  a  fall  course  of  instruction  at  the  High  School  of  Edinburgh 
or  the  Edinburgh  Academy  ;  and,  in  addition,  a  satisfactory  certificate  of 
having  attended  one  full  winter  course  at  one  or  more  literary  classes  at  a  Scotch 
University. 

In  the  case  of  applicants  for  indenture  not  falling  within  the  preceding  regu- 
lations, the  Keeper  and  Commissioners  of  the  Signet,  on  being  satisfied  that  the 
applicant  has  received  a  liberal  education,  equivalent  to  what  is  required  from 
other  applicants  under  the  preceding  regulations,  have  power  to  direct  an 
examination  in  writing  as  to  his  qualifications  and  acquirements;  and,  on 
receiving  a  satisfactory  report  from  the  examiners,  to  allow  such  applicant  to 
enter  into  indenture. 

The  Keeper  and  Commissioners,  at  their  annnal  general  meeting,  appoint 
five  of  their  number,  the  Deputy-Keeper  atid  Professor  of  Conveyancing 
being  always  two,  and  any  three  being  a  quorum,  to  conduct  the  examination, 
in  general  scholarship,  of  the  applicants  last  mentioned. 

The  examination  in  general  scholarship  embraces — 1.  English  Literature, 
ioclnding  Grammar  and  Composition.  2.  Geography  and  History.  3.  Latin. 
4.  Greek,    5.  Arithmetic.    G.  Mathematics. 

(To  he  Concluded  in  next  Number,) 


THE  LATE  MR  SHANK  COOK. 

In  the  last  number  of  this  Journal  we  announced  the  death  of  Mr 
Shank  Cook,  advocate.  We  were  unable  at  the  time,  for  want  of 
space,  to  do  more  than  make  the  announcement;  but  we  cannot  allow 
80  able  a  man  to  pass  away  without  something  more  than  the  state- 
ment of  the  dates  of  his  appointments,  and  without  some  recognition 
of  his  learning  and  his  public  services. 

Looking  at  the  age  to  which  men  who  take  ordinary  care  of  them- 
selves now  live,  Mr  Cook  may  be  said  to  have  been  cut  off  in  his 
prime;  and  why  he  should  have  died  it  is  difficult  to  explain.  He 
was  qaiet  and  regular  in  his  living,  and  took  steady  daily  walking 
exercise;  and,  although  he  was  fifty-eight  years  of  age,  he  had  not  a 
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grey  hair  in  his  head.  If  it  could  have  been  predicated  of  any  one 
that  he  was  likely  to  have  a  long  life,  it  was  of  him.  Yet  this 
strongly-built  and  sedately-living  man  dies  after  a  short  struggle  of 
three  days,  and  many  of  his  most  intimate  friends  heard  of  his  illness 
and  death  at  the  same  time. 

He  began  his  professional  career  with  many  advantages  denied  to 
his  less  fortunate  brethren.  He  came  of  a  family  whose  members 
had  been  honourably  known  for  a  long  period  in  Scotland.  The 
Hills  and  the  Co6ks  had  a  name  before  he  was  born ;  and  his  father 
was  leader  of  a  great  ecclesiastical  party  when  Mr  Cook  came  to  the 
Bar.  He  soon  got  into  extensive  practice,  and  did  it  well  He 
spared  no  labour,  as  a  junior  Counsel,  in  the  preparation  of  his 
records;  and  from  first  to  last  he  exhibited  the  noble  characteristic 
of  doing  his  work  fairly  and  generously.  To  take  advantage  of  a 
slip  made  by  a  brother  advocate  was  repugnant  to  his  nature,  and  it 
was  utterly  impossible  to  get  him  to  move  for  a  penalty  because  his 
brother  was  behind-hand  with  his  paper.  All  the  low  arts  by  which 
it  is  said  professional  promotion  is  sometimes  attained  he  utterly 
scorned;  and  hence,  while  he  had  the  esteem  of  all  his  brethren,  he 
sometimes  failed  to  secure  the  enthusiasm  of  agents  who  cared  not 
whether  a  case  were  gained  on  a  **  preliminary"  plea  or  on  the  merits. 

He  occupied  four  dififerent  posts,  and  in  that  in  which  he  shone 
roost,  he  is  least  known.  He  was  an  Advocate,  a  Sheriff,  Procurator 
for  the  Church,  and  Member  of  the  Board  of  Supervision  for  the 
Poor.  It  was  in  this  last  character  that  this  man  worked  most 
admirably  for  the  public  good.  During  the  last  ten  years  of  his  life 
he  spent  at  least  two  days  a-week  in  the  service  of  the  public,  in 
carrying  out  the  duties  of  his  office  as  senior  law  member  of  that 
Board.  All  his  labour,  and  patient  toil,  and  sagacious  thought,  are 
buried  in  the  repositories  of  the  office,  and  are  only  known  to  his 
co-adjutors,  who,  if  they  sometimes  differed  from  him,  never  did  so 
because  he  had  not  thoroughly  examined  every  paper  in  the  case. 
However  bulky  was  the  bundle  that  required  to  be  examined  as  to 
an  inspector's  misdeeds,  as  to  wrongous  assessment,  as  to  defective 
burial  ^arrangements,  or  schemes  of  sanitary  improvement,  he  had 
read  them  all  The  papers  came  all  thoroughly  digested  to  his 
brethren;  and  what  took  him  many  hours  to  master,  they  were 
enabled  to  dispose  of,  with  his  digest,  with  comparative  ease.  This 
labour  he  went  through  for  ten  years.  As  senior  Sheriff  at  the 
Board  he  was  required  to  write  the  first  opinion,  and  as  all  the  Paro- 
chial Boards  in  the  country,  and  local  authorities  under  the  Public 
Health  Act,  now  apply  to  the  Board  of  Supervision  for  opinions  on 
points  of  law,  it  may  be  conceived  that  the  labour  (which  he  never 
grudged,  and  for  which  he  sought  no  praise)  was  very  great.  In  the 
way  he  did  it,  this  only  can  be  said  here,  that  it  obtained  for  him  the 
most  unbounded  respect  of  those  who  were  associated  with  him,  and 
has  secured  to  a  Board  which  has  very  hard  and  unpopular  duties  to 
enforce,  as  grqat  respect  as  is  accorded  to  any  other  in  Scotland, 
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The  prominent  feature  in  Mr  Cook's  character  was  conscientiousness 
and  determination  to  do  bis  duty.  Self-interest  never  turned  him 
aside ;  rank  had  no  power  or  influence  over  him.  He  cared  nothing 
for  any  persons — titled  or  corporate — ^if  he  thought  justice  was  on  the 
other  side.  The  last  piece  of  work  he  did  was  to  write  in  his  own 
hand  a  long  opinion  as  to  the  alleged  misdeeds  of  an  inspector  of  the 
poor.  It  must  have  cost  him  two  days'  labour  to  digest  the  mass  of 
evidence.  The  writer  of  this  notice  found  he  had  omitted  nothing ; 
but  he  found,  in  the  opinion,  an  exhibition  of  one  failing  which  Mr 
Cook  bad.  He  never  fawned  on  rank,  but  he  had  an  undue  respect 
for  persons  in  authority.  "  Servants  obey  your  masters,"  was  a  rule 
of  his.  The  presumption  with  him  was  against  the  servant,  even 
though  the  masters  were  a  lot  of  hucksters  constituting  a  country 
Parochial  Board. 

He  was  one  of  the  clearest  and  most  forcible  and  logical  speakers. 
He  never  repeated  himself,  and  if  he  erred  in  judgment,  be  always 
presented  the  case  in  the  clearest  light  from  his  own  point  of  view. 
Bat  unfortunately  for  himself,  he  became  absolutely  disabled  as  a 
debater.  He  became  very  deaf,  and  an  advocate  may  have  any  other 
infirmity  and  be  fit  for  duty,  but  this.  Advocacy  requires  attention 
to  the  bye-play  that  is  going  on,  to  the  murmurings  of  judicial  opinion, 
to  the  interruptions  of  opposite  counsel,  and  to  all  the  little  matters 
that  influence  the  verdict  of  a  jury  or  the  decision  of  a  Court.  A  man 
may  be  blind,  and  have  lost  the  power  of  smelling,  but  if  he  becomes 
deaf  he  is  lit  for  nothing"but  chamber  practice  or  a  retiring  pension. 

In  the  General  Assembly,  where  he  could  make  speeches  without 
interruption,  Mr  Cook  came  out  to  advantage,  in  advising  the  House 
when  disposing  of  cases  as  a  Court  He  contrived  always  to  get  the 
majority  with  him,  and  this  more  from  his  clear  and  lucid  statement 
than  from  any  ingenious  tactics  or  management.  As  to  his  course  on 
Church  politics,  that  was  unmistakeable.  A  moderate  of  the  old 
school,  he  could  not  recognise  the  fact  that  we  have  come  to  an  age  of 
fresh  ideas,  when  it  is  no  longer  considered  sinful  to  stand  at  singing, 
and  kneel  in  prayer,  and  when  it  is  thought  the  devil  should  not  have 
to  himself  all  the  best  tunes.  There  were  no  mixed  motives,  aSectcd 
sentiment,  or  unsettled  convictions,  about  the  Procurator's  course. 
The  duty  of  this  generation  was  measured  by  the  performances  of  the 
past  If  the  Church  in  its  high  and  palmy  days,  in  the  reign  (accord- 
ing to  him)  of  George  II.  and  George  III.,  had  a  practice  of  kneeling 
or  standing,  that  practice  must  be  continued,  however  painful,  dis- 
agreeable, and  unsightly  it  might  be.  His  motto  was,  "  Cave  de  resig- 
'wrtiont&tt^;"  but  even  when  he  was  wrong  to  the  very  uttermost,  no 
one  lost  their  respect  for  a  man  whose  every  word  and  action  indicated 
the  honesty  of  his  motives  and  the  sincerity  of  his  convictions. 

Honour  to  the  memory  of  a  man  who  at  all  times  acted  under  a 
sense  of  duty ;  a  fair  and  honourable  opponent ;  a  true-hearted  genuine 
friend.  It  is  very  hard  that  a  man  so  willing  to  labour,  and  so  capable 
o!  doing  it  well^  should  have  passed  away  in  the  maturity  of  his  powers. 
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Private  International  Law:  A  Treatise  on  the  Conflict  of  Laws^ 
and  the  Limits  of  their  Operation  in  respect  of  Place  and  Time, 
By  Friedbich  Carl  vox  SAViGjrr.  Transkted,  with  Notes,  by 
William  Guthrie,  Advocate.  Edinbuigh:  T.  &  T.  Clark,  38 
Geoige  Street.    London:  Stevens  &  Sons.     1869. 

The  Gennans  have  a  proverb,  jurists  know  no  Greek;  we  fear  it 
might  be  said,  as  a  rule,  English  and  Scotch  lawyers  know  no  Gennan. 
It  is  therefore  with  satisfaction  that  we  welcome  the  translation  of  a 
part,  complete  in  itself,  of  the  chief  legal  work  of  the  greatest  Gennan 
jurist,  which  proves  this  rule  not  without  exception,  and  places  within 
the  reach  of  the  whole  legal  profession  this  luminous  treatise  upon 
one  of  the  most  obscure  and  intricate  departments  of  law.  The 
genius  of  Savigoy,  chiefly  owing  to  its  practical  bent,  has  already 
triumphed  over  the  dislike  of  our  countrymen  to  learn  from  a  foreign 
source,  a  dislike  not  least  strong  in  the  field  of  law  in  the  practice  of 
which  we  regard  ourselves  as  masters.  His  name  is  respected,  and 
parts  at  least  of  his  writings  known,  by  all  well-educated  lawyers;  he 
is  quoted  by  others  who,  regarding  law  as  a  skilled  trade,  know  the 
importance  of  having  the  best  tools,  and  his  opinions  have  been 
adopted  in  decisions*  on  questions  of  international  law  in  the 
Supreme  Courts  of  both  ends  of  the  island.  He  has  also  a  small  but 
increasing  number  of  students,  many  of  whom  will  acknowledge  that 
they  owe  to  him  their  first  conception  of  law  as  a  science,  and 
some  of  whom,  as  Mr  Westlake,  have  confirmed  the  admiration  of 
youth  by  the  experience  of  more  mature  years.  The  attempts,  how- 
ever, to  make  his  writings  accessible  to  English  readers,  have  not 
hitherto  been  successful  We  are  disposed  to  attribute  this  in  con- 
siderable measure  to  the  works  selected  for  the  purpose.  There  is 
some  truth  in  the  criticism  of  Guizot^  that  the  main  thesis  of  the 
History  of  the  Boman  Law  in  the  Middle  Ages  (the  first  volume  of 
which  was  translated  by  Mr  Cathcart^  a  Scotch  advocate),  that  the 
Boman  Law  was  never  lost  to  mediaeval  Europe,  was  not  doubted  by 
competent  judges,  while  many  of  the  results  of  the  learned  investiga- 
tions of  that  work  are  now  to  be  found  in  the  books  of  authors — as 
Hallam  and  Guizot  himself — extensively  read  in  Eogland-f*    The 

*  For  recent  insUiioes  of  thii  in  Sootland  see  Udny  t.  Udny,  14th  Dee.,  1866,  5  M. 
p.  171,  L.  Jerriswoode*!  note;  mod  C<mwd  SCo.y.  Damt  S  Cfo.'i  /Mpeefort,  18th  JqIj, 
1868,  6  M.,  L.  J.-O.  Patton'a  opinion.  It  is  ngnificant  that  both  jadges  quote  the 
French  tnuiBUtion  of  M.  Gu^oax;  the  former  in  a  manner  which  might  lead  to  the 
■apposition  that  Savignj  wss  a  Frenchman,  for  he  refets  to  Uie  anthori^  *'<tf  Savigny 
in  his  Droit  Romain.**   The  Jorist  report  of  this  case  cites  (p.  188) ''8aTiga7(JDfliZ>roitt 

f  This  does  not  apply  to  seTeral  parts  of  this  wori^,  which  will  be  relerred  to  bj  sll 
who  wish  to  know  the  constitotion  of  the  medisTal  town  in  its  judicial  side;  of  the 
nediasyal  onivenitics,  espeoiaUj  in  their  law  fituniltiflSj  and  the  Utss  and  labonn  of 
the  QlosiatoffSi. 
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monograph  on  Possession,  on  the  other  hand,  translated  by  Sir 
Erskine  Perry,  formerly  Chief-Justice  of  Bombay,  presumes  a  famili- 
arity with  details  of  the  Soman  law  which  few  in  this  country  possess 
or  care  to  acquira  It  is  quite  different  with  the  subject  of  the 
present  treatise.  Private  international  law — ^which  treats  of  the  cases 
where  it  appears  doubtful  before  the  tribunals  of  what  county  an 
action  should  be  brought,  and  those  in  which  a  judge  has  to  deter- 
mine the  law  of  what  country  has  to  be  applied — is  a  department  of 
increasing  importance  everywhere  in  modern  times,  when  foreign 
travel  is  so  frequent,  and  commercial  relations  extend  over  the  whole 
world;  bat  it  is  of  special  importance  to  Scotch  and  English  lawyers, 
who  practise,  at  the  distance  of  a  day's  journey  from  each  other,  two 
systems  of  law  in  many  departments  unfoitunately  still  radically  dif- 
ferent, and  who  are  subjects  of  an  empire  whose  colonies  afford  speci- 
mens of  almost  every  variety  of  European  law.*  The  want  of  clear 
and  precise  rules  founded  upon  intelligible  reasons  by  which  to  decide 
iutemational  questions,  has  been  as  conspicuous  as  the  necessity  for 
them  is  manifest.  The  voluminous  compilations  of  Story,-|-  Surge, 
and  Phillimore,  are  books  in  which  a  lawyer  well  knows  it  is  easy  to 
find  authorities  for  opposite  rules,  but  difficult  to  extract  the  one  true 
rale.  The  able  and  concise  treatise  of  Mr  Westkke  owes  much  to 
Savigny,  from  whom  he  would  probably  have  borrowed  more  had  he 
not  been  fettered  by  the  unphilosophical  arrangement  of  English  law. 
The  conflict  of  kws,  moreover,  is  a  subject  on  which  our  own  judges 
have  always  heard  with  respect  the  opinions  of  continental  jurists, 
who  have  in  turn  acknowledged  the  services  rendered  to  some  parts 
of  it  by  the  grasp  of  principle  and  absence  of  prejudice  displayed  in 
the  Scotch  decisions,  qualities  not  always  so  conspicuous  when  a 
collision  has  arisen  between  the  English  municipal  law  and  that  of 
any  other  country.  { 

Savigny's  Treatise  on  Private  International  Law  is  contained  in  the 
eighth  volume  of  his  System  of  Modem  Soman  Law,  a  subject  the 
nature  of  which  it  is  necessary  to  explain.  The  Soman  law,  as  con- 
tained in  the  canonical  books  of  Justinian,  was  transmitted  by  the 
Holy  Soman  Empire,  with  some  modifications  derived  from  the 
feudal  and  canon  laws  and  the  legislation  of  the  German  Emperors, 
to  the  numerous  divisions  of  Germany  which  were  recognised  as  inde- 

*  The  Iaw  of  British  Goiaoa,  the  Cape  of  Good  Hope,  and  Ceylon,  is  the  Koman 
Dotdi  Law;  tiie  law  of  Tdnidad  ia  the  Law  of  Spain;  in  St  Lucia  and  Lower  Canada 
the  Coatom  of  Paris  is  in  force;  and  in  Goemsey  and  Jersey  the  Costom  of  Normandy, 
lo  Manritins  the  Code  CivU  is  law. — See  Burge't  Preliminary  Drecttiee  on  the  Latoe  in 
tiie  Liferent  Ooiomee. 

t  We  have  heard  one  of  the  most  eminent  members  of  the  Scotch  Bench  describe 
Story's  Conflict  of  Laws  as  the  worst  work  of  that  meritorious  writer.  Its  fame  is  due 
chiefly  to  the  absence  of  any  book  on  the  subject  in  English  at  the  date  of  its 
publication. 

t  The  foUowiog  cases  may  be  referred  to  in  proof  of  this  assertion: — Birtwhiitle  y. 
Vardill,  9  Bligh.  4S;  LcUy't  eaee,  Russ.  &  Ry.  237;  Johnstone  v.  Beattie,  7  CI.  and  Fin. 
42;  Shimt  t.  Moore,  see  especially  Y.C.  Stuart's  judgment  of  0th  Feb..  1861,  33  Jur. 
^5,  and  H.  of  L.  17th  May,  1861,  4  Macq.  1;  iShaw  ▼.  Gould,  85  L.  J.  Ch.  243,  aff. 
n  H.  of  L.,  87  L.  J.  488.  Lord  Campbell,  in  his  life  of  Lord  Lyndhurst,  refers  to 
MmCmmt  Jtattif  u  eitabliihiDg  «<  the  narrowmindednen  of  English  Uwyers,"  p.  139. 
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pendent  states  on  the  dissolution  of  the  empire  in  1806,  bat  had  been 
practically  independent  since  tha  Peace  of  Westphalia.  In  each  of 
these  it  was  recognised  in  the  courts  and  taught  in  the  universities  as 
the  common  law  in  matters  of  civil,  as  distinguished  from  criminal, 
and  of  private  or  municipal,  as  distinguished  from  public  or  constitu- 
tional law.  The  advance  of  the  civilisation  of  modem  Europe  neces- 
sitated the  tacit  or  express  rejection  of  those  parts  of  the  Roman  law 
which  were  alien  to  it,  and  there  were  added  such  new  doctrines  as 
the  new  wants  and  relations  of  society  required.  For  example,  the 
institution  of  slavery,  and  almost  the  whole  consequences  of  the 
Patria  Potcstas,  were  rejected;  the  law  of  bills  of  exchange,  and  of 
agency  in  the  modem  sense,  are  instances,  the  one  of  addition,  the 
other  of  development  The  new  codes*  of  the  eighteenth  and  nine- 
teenth centuries  superseded  it  as  common  law,  but  it  still  continues  to 
be  taught  as  the  best  discipline  for  the  legal  student,  and  necessary  to 
the  lawyer  for  the  understanding  of  the  codes,  which  have  borrowed 
its  principles,  and  are  often  expressed  in  its  language  As  other 
Professors,  Savigny  lectured  upon  it  at  Marburg,  Landshut,  Berlin,  and 
the  System  contains  the  materials  re-arranged  which  he  had  delivered 
orally  to  his  students. 

We  have  been  more  particular  in  explaining  the  scope  and  position 
of  modem  Soman  law  in  Germany  on  account  of  two  results  to  which 
it  has  conduced.  In  the  first  place,  all  its  most  distinguished  teachers, 
as  Hugo,  Thibaut,  Puchta,  Vangerow,  and  pre-eminently  Savigny,  while 
they  have  supported  their  doctrines  wherever  possible  by  citations  of 
Roman  texts,  have  made  the  elucidation  of  the  Roman  law  really 
subordinate  to  the  main  object  of  presenting  to  their  students  the 
fundamental  conceptions  upon  which  every  system  of  municipal  law 
is  based,  and  the  leading  mles  to  which  these  conceptions  lead.  Their 
knowledge  of  Roman  law  has,  however,  been  of  great  service  in  keep- 
ing them  from  generalities,  and  affording  them  a  supply  of  actual 
cases  which  the  scanty  reports  of  their  courts  do  not  afford.  Hence 
their  system,  though  of  immediate  use  to  the  German  lawyer,  may  be 
studied  with  advantage  by  the  practitioners  of  other  municipal  laws. 
In  the  second  place,']'  the  variety  of  municipal  laws  practised  in  Ger- 

*  The  principal  German  civil  codes  are  the  fdllowing: — Bavarian — Codex  Mazimili- 
aneui  Bavaricus  Judiciariam,  1753;  Codex  Civilis,  1756.  Prussian — Das  AUgemeine 
Landrecbt  fur  die  Preunichen  IStaaten,  1794;  bat  in  the  lUiine  Provinces  the  Code 
Civil  iotro<luced  by  Napoleon  was  retained  after  the  War  of  Liberation  had  reattached 
them  to  Prussia.  The  Code  Civil  is  also  law  in  Badeo,  bat  with  certain  additions 
made  in  1809.  ,  Austrian — Das  Bun^erlk^he  Gesetzbuch.  There  is  a  treatise  on  this 
Code:  System  des  Ostereicbrischen  Allgemeinen  Privatrschts,  by  Dr  Joseph  Unge,  2d 
edition,  Leipsic,  1863,  in  which  the  subject  of  private  international  law  is  very  ably 
handled.    Erster  Band,  pp.  1 49-1 63. 

+  Mr  Bryoe,  in  his  essay  on  the  Holy  Iloma9  Empire,  2d  Ed.,  p.  378,  puts  in  a  strik- 
ing way  the  number  of  small  Sutes  in  Germany.  "  The  traveller  in  Central  Germany 
now  is  amused  to  find  every  hour  or  two,  by  the  change  in  the  soldiers*  uniforms  and 
the  colours  of  the  stripes  on  the  railway  fence,  that  he  has  passed  out  of  one  and  into 
another  of  its  miniature  kingdoms.  Much  more  surprised  and  embarrassed  would  he 
have  been  a  century  ago,  when,  iustead  of  the  present  tbirty-seven,  there  were  thiee 
hundred  petty  principalities  between  the  Alps  and  the  Baltic,  each  wUk  itt  own  ^av^ 
its  own  courta^  its  little  anmes,  its  tolls  and  castom-hoosea  on  the  frontier.** 
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many,  led  to  special  attention  being  paid  to  the  cases  in  which  these 
various  laws  came  into  collision,*  and  an  endeavour  to  establish  rules 
by  which  this  collision  might  be  avoided.  This  branch  of  law  has,  in 
fact,  a  very  remote  connection  with  Roman  law.  It  derives,  indeed, 
from  that  law  or  its  commentators,  some  of  its  terms,  as  "  domicile," 
"jurisdiction,"  "locus  rei  sitae,"  "locus  solutionis;"  but  it  is  really 
the  ^prowth  of  a  later  age.  Its  leading  questions  could  not  become 
prominent  in  a  universal  empire. 

International  private  law,  though  always  dealing  substantially  with 
the  same  subject-matter,  has  been  regarded  in  modern  times  from 
three  points  of  view.     First,  the  question  may  be  asked.  To  what 
extent  shall  one  state  recognise  or  permit  the  recognition  of  the  muni- 
cipal laws  of  other  states?    So  considered,  it  becomes  a  branch  of 
international  public  law.      An  example  of  its  treatment  from  this 
point  of  view  will  be  found  in  Mr  Wheaton's  Elements.+      Or, 
secondly,    the   inquiry  may  be,  ^When   and  what   eflTect  shall   be 
given  to  foreign  law  in  the  courts  of  a  particular  country?     It 
then  becomes  a  part  of  the  municipal  law  of  that  country  as  ad- 
ministered in  its  courts  by  the  precedents  of  which  it  is  bound.     Inter- 
national private  law  has  been  discussed  in  this  aspect  by  Mr  West- 
lake,  and  it  must  always  be  primarily  so  regarded  by  the  judge.    But 
neither  of  these  points  of  view  go  to  the  root  of  the  matter.     The 
leg;isUtion  of  no  state  has  absolutely  determined  how  far  foreign  law 
shall  be  recognised ;  the  precedents  of  the  courts  are  silent  on  many 
of  the  niost  difficult  points,  and  are  of  comparatively  small  use  when 
new  cases  arise;  neither,  too  often,  do  their  reasons  rest  upon  prin- 
dple — they  are  rather  the  product  of  general  and  temporary  views  of 
expediency.     Accordingly,  really  to  exhaust  the  subject,  recourse  must 
be  had  to  the  third  point  of  view,  which  is  that  of  Savigny — what  is 
the  extent  and  what  are  the  limits  of  the  application  of  municipal  laws 
both  to  persons  and  things  ?    By  the  mere  statement  of  the  question, 
and  by  pointing  out  the  advantage  of  treating  together  the  limits  in 
space  and  the  limits  in  time  of  the  authority  of  the  rules  of  law, 
Savigny  has  done  much  to  clear  away  the  confused  notions  which  met 
the  student  at  the  threshold  of  the  subject     Every  municipal  law  has 
certain  limits  in  the  persons  and  things  over  which  it  operates    To 
ascertain  these  limits,  and  their  true  foundations,  is  the  province  of 
private  international  law ;  and  once  ascertained,  there  can  be  no  con- 
flict, properly  speaking,  between  two  laws,  for  each  is  supreme,  and 
exclusive  of  the  other  within  its  own  limits.     So,  also,  every  municipal 

*  It  hM  invariably  been  in  countries  where  such  varieties  of  law  have  prevailed  that 
the  best  aothorities  on  international  law  have  lived.  Thus  Bartolus  considered  the  sub- 
)ect  (m  tooooDt  of  the  differenced  between  the  laws  of  the  Italian  Republics;  Agentraeua 
snd  BouUenois,  of  those  between  the  customs  of  different  Provinces  of  France  and  the 
Pays  du  Droit  Ecrit  or  Roman  law;  Ruber  and  the  two  Voets,  of  those  between  the 
kwi  of  the  United  Provinces;  Hertios,  of  those  between  the  German  States  prior  to 
the  oodes;  SchaeSher,  Waechter,  Savigny,  and  Bar,  between  the  same  States  sabsequent 
to  the  Codes. 

t  Part  II.,  Absolute  International  Rights  of  States.  Chap.  II.,  Rights  of  CSvU  and 
Criffliiial  LegidatioiL    Ed.  1863,  p.  160. 
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law  has  oeitain  limits  in  time,  either  faj  being  itsdf  temporaiy,  or  by 
being  superseded  when  a  new  kw  is  enacted  To  ascertain  what 
persons  and  things  are  subject  to  the  temporuy,  old,  or  new  law,*  is 
the  subject  to  which  Savigny  has  devoted  the  latter  part  of  this  eighth 
Tolnme ;  and  though  we  regard  it  as  of  inferior  importance  to  the 
earlier  part,  we  are  gkd  Mr  Guthrie  has  included  it  in  his  translation, 
both  because  it  brings  out  more  clearly  Savigny's  general  views,  and 
because  there  is  no  English  work  upon  this  topic,  which,  from  the 
multitude  of  repealing  imd  amending  statutes,  is  not  of  unfreqtient 
occurrence  in  our  courts.  The  reason  we  regard  it  as  of  minor  im- 
portance is  that  as  all  these  statutes  proceed  from  the  same  authority, 
the  question  resolves  itself  in  most  cases  into  interpretation  or 
construction. 

We  cannot  follow  Savigny  into  the  detaOs  of  his  treatment  of  inter- 
national private  law,  but  it  may  be  useful  to  note  his  general  results, 
and  to  compare  them,  in  some  instances,  with  those  at  which  English 
and  Scotch  judges  have  arrived. 

L  As  regards  the  status  of  persons,  iheir  capacity  to  acquire  rights, 
and  their  capacity  to  act  All  questions  relatmg  to  these  points  are; 
according  to  Savigny,  r^;ulat^  by  the  law  of  the  domicile  The 
reason  for  this  rule  is  that  a  man's  domicile  is  "  the  place  which  he 
has  permanendy  chosen  for  his  permanent  abode,  and  thus  for  the 
centre  at  once  of  his  legal  rektions  and  his  business.''  To  this  rule 
there  is  an  exception,  "  where  a  law  relating  to  personal  status  is  one 
of  those  absolute  statutes  which,  by  their  anomalous  nature,  life  beyond 
the  limits  of  the  community  of  law  subsisting  between  independent 
statea  In  such  cases  the  judge  has  not  to  administer  the  law  of  the 
domicile  of  the  person,  but  rather  the  law  of  his  own  country."*!-  Of 
laws  of  this  nature,  Savigny  mentions  several,  of  which  it  is  sufBcient 
to  refer  to  laws  sanctioning  polygamy  and  slavery,  neither  of  which 
will  be  recognised  by  the  courts  of  a  Christian  country,  though  they 
are  the  law  of  the  domicile  of  the  person  whose  status  is  to  be  adjudi- 
cated upon.  This  limitation  of  the  recognition  of  the  law  of  the  foreign 
domicile  as  regulating  status  is  fEuniliar  to  our  courts,  though  it  is  ex- 
pressed by  them  in  somewhat  different  phraseology,  it  being  said  that 
they  will  not  recognise  a  law  **  contrary  to  morality  or  public  policy." 
A  notable  instance  of  its  application  was  the  case  of  Knight  v.  Wed- 
derbum  (loth  Jan.,  1778,  Hailes'  Dec.  776),  where  the  Court  of  Session 
refused  to  recognise  the  status  of  slave.  It  has  been  doubted  whether 
we  admit  in  its  entirety  Savigny's  rule — that  status  is  regulated  by  domi- 
cile; andMr  Fraserhas  expressed  an  opinion  that  a  major  by  the  law  of  his 
domicile,  but  a  minor  by  the  law  of  Scotland,  will  be  treated  as  a  minor 
in  all  transactions  entered  into  in  Scotland.     We  venture  to  doubt 

*  French  lawyers  call  these  "  Questions  Trannioires." 
t  Savigny  also  states  a  second  exception  in  the  case  of  legal  institutions  of  a  foreign 
state,  of  which  the  existence  is  not  recogoiied  at  all  in  ours,  and  gives  as  an  example 
the  civil  death  of  the  French  and  Russian  law.  Mr  Guthrie  justly  remarks:  *'Tb» 
conenrrenoe  of  the  two  grounds  of  exception  in  many  cases  may  be  one  reason  why  tbe 
■eoond  dan  is  rarely  or  neTor  noticed  by  British  Jndgea  or  mitera." 
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thiSy  and  to  think  that  in  the  absence  of  direct  authority  to  the  con* 
traiy  (as  is  admitted),  the  view  of  Savigny  would  prevail*  The  law 
of  Scotland  with  reference  to  the  age  of  majority  and  minority  was 
intended  to  apply  only  to  Scotchmen,  and  the  foreign  major  or  minor 
coming  to  Scotland  would  be  justly  held  entitled  to  the  rights,  and 
subject  to  the  liabilities  of  the  status  he  possessed  by  the  law  of  his 
domicile. 

IL  In  regard  to  things  both  moveable  and  immoveable,  the  opinion 
of  our  author  is  that  all  questions  with  regard  to  their  nature 
(whether  moveable  or  immoveable),  the  mode  of  acquiring  property 
in  them,  and  the  existence  and  recognition  of  possession,  must  be 
decided  by  the  lex  rei  sitae.  He  assigns  as  a  reason  for  this  "  volun- 
tary submission/'  meaning  apparently  the  submission  of  the  person 
who  has  placed  moveables  in  a  particular  place,  and,  in  the  case  of 
immoveables,  the  fact  of  these  being  there.  Though  this  explanation 
may  defend  Savigny's  theory  from  the  criticism  of  Bar,  that  it  implies 
a  pditio  principii,  the  reason  of  that  author,  which  is  to  the  effect  that 
the  laws  of  a  particular  state  are  intended  by  the  legislator  to  regulate 
all  things  situated  within  its  territory,  is  simple  and  more  consistent.^ 
With  us  it  is  quite  fixed  that  the  "  character  of  a  subject,  whether 
heritable  or  moveable,  depends  on  the  law  of  the  country  where  it  is 
placed."  Macneill,  Li  P.,  in  Dawnie  v.  Downie's  Trustees,  14th  July, 
1866,  4  M.  1070;  and  in  a  recent  case,  Connal  &  Co,  v.  Daunt's 
Inspectors,  28th  July.  1868,  6  M.  1111,  Patton,  Li  J.-C,  expressed  a 
decided  opinion  to  the  effect  that  the  mode  of  acquiring  property 
would  be  regulated  by  the  same  law.  j  As  to  possession,  we  are  not 
aware  of  any  express  authority,  but  the  nature  of  that  right  precludes 
the  possibility  of  applying  any  other  law  than  that  of  the  country  in 
which  the  possession  is  had  or  demanded. 

IIL  Law  of  obligations.  Here  again  Savigny  recurs  to  the  ques- 
tion, where  is  the  true  seat  of  each  obligation — ^at  what  place  is  its 
home.  His  answer  may  be  best  given  in  his  own  words  somewhat 
abbreviated.  The  seat  of  the  obligation,  by  the  law  of  which  it  is 
to  be  governed,  is — 

1.  When  it  has  a  settled  place  of  fulfilment — the  place  of  fulfilment 

2.  When  it  arises  out  of  a  continuous  course  of  business  carried  on 
by  the  debtor — the  place  where  this  course  of  business  has  its 
permanent  seat 

*  See  Mr  Onthrie*t  Note  1,  p.  105;  and  Fraaer,  "FenoDaland  Domestio  BeUtions,'' 
frit  edition,  p.  353.  In  the  second  edition,  p.  582,  there  is  a  ooosiderable  modification 
of  view,  and  the  question  is  solved  by  a  varietj  of  distinctions,  bat  it  is  admitted  that 
the  lex  domicilii  is  to  be  applied  where  the  minor  alone  is  prindpallj  conoemad.  Bj 
what  role,  in  cases  of  contract,  is  this  to  be  determined  f 

t  More  consistent,  because  the  theory  of  sobmission  cannot,  without  fordng,  be 
apiilied  toimmoTeables. 

X  Ct  SckuUz  ▼.  Rohinum,  5th  Deo..  1861,  24  D.  120,  where,  on  opinion  of  Pmssiaa 
l&vyer  that  by  ezccation  of  bill  of  sale  without  registration  property  in  Prussian  ship 
VM  transferred,  arrestment  of  a  Prussian  ship  on  5Ui  October,  ad  fundandam  juru» 
^icthnem  against  former  owner,  who  had  executed  biU  of  sdb  while  ship  was  at  sea 
Ittdnbrjeoti  tboraCocep  to  FtoMiaa  law),  was  reoaUad* 
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3.  When  it  bis  arisen  from  a  ringle  act  of  the  debtor,  whether  at 
or  away  from  his  domicile — the  place  of  this  act 

4.  When  none  of  these  conditions  exist — ^the  domicile  of  the  debtor. 
More  shortly  expressed,  Savigny  is  of  opinion  that  the  law  to  be 

regarded  in  questions  of  contract  as  well  as  of  nnlateral  obligation, 
whether  relating  to  their  constitution  or  extinction,  is  the  law  of  the 
place  in  which  the  parties  expressly  oV  presumptively  intended  tbem 
to  be  fulfilled  {J^x  loci  scliUionis).  This  preference  of  the  lex  loci 
solutionis  to  the  lex  loci  conti^actus  is  in  conformity  with  the  civil 
law  maxim,  "contraxisse  unus  quis  que  in  so  loco  intelligitum  in  quo 
ut  solveret  se  obligaret,"  Dig.  ^-i,  7,  21,  and  has  been  recognised  both  in 
America,  Andrews  v.  Bond,  13  Pet  65,  and  in  Scotland,  Watson  v. 
Eenton,  1792,  Bell's  8vo  CJases,  103  (cited  by  Mr  Guthrie.  Note  A, 
p.  181).  In  England,  L.  Alansfield  said,  in  Robinson  v.  Bland,  2 
Burr.  1078: — "  'Phe  law  of  the  place  can  never  be  the  rule  where  the 
transaction  is  entered  into  with  an  express  view  to  the  law  of  another 
country  as  the  rule  by  which  it  is  to  be  governed;"  but  it  is  more 
doubtfiil  whether  the  English  authorities  recognise  the  lex  loci  solu- 
tionis  as  the  implied  rule.  As  regards  the  interpretation  of  contracts, 
Savigny  gives  the  necessary  caution:  "The  language  in  use  at  the 
place  of  fulfilment  cannot  be  unconditionally  taken  as  a  basis.  In 
this  question  everything  depends  on  whether  the  parties  knew  the 
language  used  at  the  place,  and  meant  to  adopt  it"  It  was  on  this 
principle  that  the  Scotch  Courts  allowed  interest  above  5  per  cent 
(then  illegal  in  Scotland)  where  exigible  by  the  law  of  the  place  of 
the  contract  on  ground  of  default  of  payment,  see  Wilkinson  v. 
Monies,  28th  June,  1821,  More's  Stair  11;  and  so  an  opinion  was 
expressed  that  the  extent  of  the  penalty  in  an  English  penal  bond,  in 
the  case  of  a  Scotch  debtor,  would  be  regulated  by  the  law  of  EngUuid, 
ScoU  V.  FlioU,  9th  June,  1865,  3  M.  918. 

Into  the  important  and  difficult  question  of  whether  the  lex  fori  or 
the  lex  loci  contractus  or  solutionis  rules  prescription,  we  cannot  now 
enter,  only  observing  that  the  conclusions  of  Lord  Brougham  in  favour 
of  the  lex  fori  in  Lipmann  v.  Don,  5  CI.  and  F.  16,  impugned  by  Mr 
Westlake,  must,  we  agree  with  Mr  Guthrie,  be  accepted  as  the  existing 
law  both  in  England  and  Scotland. 

IV.  Succession.  Savigny  here  declares  the  general  rule  to  be,  both 
as  regards  moveable  and  immoveable,  testate  and  intestate  succession, 
that  the  law  of  the  domicile  at  the  date  of  the  death  govema  The 
ground  for  this  he  finds  in  this,  that  "  succession  implies  an  extension 
of  a  man's  power,  and  therefore  of  his  will,  beyond  the  limits  of  his 
life,  which  continuing  will  may  either  be  an  expressed  intention  (in 
the  testament)  or  a  tacit  one  (in  intestate  succession),"  and  ''this 
relation  is  entirely  and  immediately  connected  with  the  person  of  the 
deceased,''  which,  as  we  have  before  seen,  is  regulated  by  the  law  of 
domicile.  Without  touching  upon  the  particular  questions  which  arise 
in  applying  this  rule,  we  shall  remark  only  this  fundamental  distinc- 
tion between  Savigny's  view  and  that  adopted  by  our  Courts — that 
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they  do  not  admit  the  law  of  the  testator  or  intestate's  domicile  as  the 
rale  of  questions  of  succession  to  land  and  other  immoveable  (heritable) 
subjects*  These  are,  on  the  contrary,  according  to  our  decisions,  to 
be  decided  by  the  lex  rei  sitae.  "  Descent  and  heirship,''  says  Story,* 
"of  real  estate  is  exclusively  governed  by  the  law  of  the  country 
within  which  it  is  actually  situate.  No  person  can  take  except  those 
who  are  recognised  as  legitimate  heirs  by  the  laws  of  that  country, 
and  they  take  in  the  proportion  and  the  order  which  those  laws  pre- 
scribe. This  is  the  indisputable  doctrine  of  the  common  law.''  We 
may  add  that  it  will  continue  to  be  so,  at  least  until  the  distinction^ 
between  moveable  (personal)  and  immoveable  (heritable)  property  is 
done  away. 

As  regards  moveable  succession,  it  has  been  fixed  law  since  the 
decision  by  Lord  Thurlow  in  Bruce  v.  Bruce  (3  Pat  App.,  163;  aflf. 
on  difTerelit  grounds,  M.  4617)  that  the  law  of  the  domicile  governs.} 
V.  Law  of  the  family.  In  this  branch  of  the  law  Savigny,  as  might 
be  anticipated,  adopts  the  law  of  the  domicile  as  regulative,  for  the 
law  of  the  fismiily  flows  from  the  law  of  the  persons  who  compose  it. 
His  view  may  be  stated  generally  to  be  that,  in  questions  as  to.  the 
relation  of  husband  and  wife  {e.g,,  the  capacity  for  marriage  and  the 
rights  arising  out  of  it)  the  domicile  of  the  husband;  in  questions  as 
to  the  relation  of  parent  and  child  (e,g.,  the  reciprocal  obligation  to 
aliment,  legitimation  |}er  subsequene  matrimonium)  the  domicile  of  the 
father;  and  in  questions  in  relation  to  guardian  and  ward  {e.g.,  tho 
capacity  to  elect  guardians)  the  domicile  of  the  ward  rules. 

On  the  question  of  divorce,  Savigny  observes  that  as  laws  in  regard 
to  it  depend  on  the  moral  nature  of  marriage,  and  have  therefore  a 
strictly  positive  character,  a  judge  must  follow  only  the  law  of  his 
own  country;  but  he  adds,  this  principle  "will  generally  lead  us  back 
to  the  law  of  the  domicile  of  the  husband,  because  it  is  only  there  that 
a  true  jurisdiction  for  divorce  is  established." 

Savigny  does  not  recognise  our  so-called  domicile  for  jurisdiction, 
or  a  matrimonial  domicile,  as  apart  from  the  real  domicile  of  the  hus- 
band, so  that  his  opinion  on  this  point  is  in  conformity  with  the  law 
as  now  fixed  by  Pitt  v.  Pitt,  1  M.,  106;  rev.,  4  Macq.,  627.  On  the 
vexed  question  of  legitimation  per  subsequens  mcUrimonium,  Savigny 
pronounces  unhesitatingly  that  it  is  "regulated  according  to  the 
Other's  domicile  at  the  time  of  the  marriage,  and  in  this  respect  the 
time  of  the  birth  of  the  child  is  immaterial"  Such,  we  think,  is  the 
result  to  which  our  Scotch  decisions  also  lead.  It  is  quite  decided 
that  the  place  of  birth  is  immaterial,  for  in  Monro  v.  Monro,  loth 
Nov..  1837, 16  S.,  18;  rev.,  1  Rob.;  MacdouaU  v.  E.  of  DaUiausie, 

*  Conflict  of  Laws,  •.  483. 

t  We  oommencl  to  tbe  attention  of  any  lawyers  who  devote  attention  to  the  political 
dtvacter  of  laws,  and  of  any  politicians  who  study  law,  the  remarks  of  Savigny  (p.  93) 
on  tlie  historical  ground  of  this  distinction,  and  the  reasons  in  favour  of  its  abandon- 
meat  in  modem  times. 

t  ''The  true  ground  upon  which  the  case  turned  was  the  deceased  bebg  domiciled 
biIadia»"8Pat.App.,108. 
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15tfa  November,  1837, 16  &,  6;  afil  10th  August.  1840, 1  Bob,  470; 
M'DwaU  ▼.  M'DauaU,  18th  Febmaiy,  1852,  14  D..  525;  Aikmanr. 
Aikman,  17th  March,  1859,  21  D.,  758,  3  Ifacq.,  852,  the  child  was 
bom  in  England.  It  is  also  settled  that  the  place  of  marriage  is 
immaterial,  for  in  the  first  of  these  cases  the  marriage  also  was  in 
England,  yet  in  all  of  them  the  child  was  held  legitimate,  the  fathers' 
domicile,  both  at  the  date  of  the  birth  and  of  the  marriage,  beiDg 
Scotch. 

On  the  other  hand,  where  the  Cither's  domicile  was  not  Scotch,  it 
was  held  that  marriage  in  Scotland  wonld  not  legitimate,  Siraihtnore 
Peerage  (March,  1821,4  W.  &  S.  App.  89);  Munro  v.  Boss  (15th 
May,  1817;  rev.  4  W.  &  S.  289);  Shedden  v.  Patrick,  (1st  Jnly.  1803; 
F.C.,  aff.  2d  March,  1S08.)  The  question  has  recently  been  raised  in 
Udny  V.  Udny  (14th  Dea,  1866, 5  M.  104),  whether  where  the  father's 
domicile  was  English  at  the  date  of  the  birth,  bat  Scotch  at  the  date 
of  the  marriage,  the  child  would  be'  Intimated.  Jerviswoode  (Li  0.) 
held  that  it  would,  but  the  Second  Division  avoided  the  question,  it 
being  their  opinion  that  the  father  s  domicile  was  Scotch  at  both  dates.* 
In  England,  it  was  decided  by  the  present  Lord  Chancellor,  when  Vice- 
ChanceUor,  in  Wright's  Trusts  (2  K  &  J.  595),  that  the  status  of 
bastardy  is  indelible,  and  that  the  father  being  a  domicOed  Englishman 
at  the  date  of  the  birth  of  a  child  in  France,  his  subsequent  marriage 
to  the  mother  when  he  had  become  a  domiciled  Frenchman,  did  not 
legitimate  the  child  so  as  to  enable  it  to  share  in  a  bequest  to  his  chil- 
dren made  in  an  English  wiU.  The  ground  given  for  this  judgment, 
that  the  law  of  the  domicile  of  the  putative  father  attached  to  the  child 
at  birth,  is  contrary  to  the  general  doctrine  recognised  by  international 
jurists,  viz.,  that  an  illegitimate  child  follows  the  domicile  of  the 
mother;  and  the  sound  view  (apart  from  any  special  objection  to  legi- 
timation founded  on  the  English  law)  appears  to  be,  that  from  the 
date  of  the  subsequent  marriage  both  mother  and  child  follow  the 
domicile  of  the  father,  by  the  law  of  which  the  former  acquires  the 
status  of  lawful  wife,  and  the  latter  that  of  Intimate  child. 

YL  Savigny  concludes  his  subject  by  examining  the  application  of 
the  maxim  locus  regit  actum.  The  requisite  form  for  acts  and  con- 
tracts having  legal  consequences  would  naturally  be  that  demanded  by 
the  local  law  which  governs  the  substance.  Thus  contracts  would 
follow  "the  statutory  forms  of  the  stipulated  place  of  fulfilment; 
testaments  the  forms  which  prevail  at  the  domicile  of  the  testator; 
marriages  the  forms  required  at  the  domicile  of  the  husband."  But 
this  rule  would  lead  to  great  inconvenience,  for  the  local  law  is  often 
not  known  at  the  place  where  the  act  or  the  contract  is  comideted 
Accordingly,  since  the  sixteenth  century,  the  above  maxim  has  been 
admitted,  which  means  "  that  the  form  of  a  judicial  act  shall  be  con- 
sidered satisfactory  if  it  be  in  accordance  with  the  law  of  the  place 
where  the  act  is  done,  even  if  another  form  is  prescribed  by  the  law 
of  the  place  where  the  legal  relation  itself  has  its  seat"    This  rule, 

*  ThiB  OMO  of  Udny  it  appeftled.  and  will  probably  be  beatd  tbis  iMnoD. 
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Savigny  adds,  is  unanimously  acknowledged  by  the  writers  of  various 
perils  and  nations.     He  observes,  however,  that,  though  generally 
expressed,  it  does  not  apply  to  questions  of  status  or  real  rights  (the 
former  of  which  require  the  observance  in  general  of  the  forms  of  the 
law  of  the  domicile,  the  latter  those  of  the  lex  rei  sitae),  but  is  con- 
fined to  obligations  and  wills.     As  to  the  last  point,  he  notices  the 
limitation  in  countries  subject  to  English  law  which  does  not  admit  a 
testament  made  in  a  foreign  form  to  regulate  the  succession  of  im- 
moveables.*    It  deserves  special  remark  that  Savigny  doubts  the 
application  of  the  rule  to  the  constitution  of  marriage,  and  would 
apparently  hold  a  marriage  invalid,  though  celebrated  according  to 
the  form  requisite  in  the  country  where  it  took  place,  if  not  celebrated 
also  according  to  that  required  by  the  law  of  the  domicile  of  the 
husband;  but  he  would  allow  a  subsequent  ceremony,  according  to 
the  latter  form,  to  draw  back  to  the  date  of  the  first.    He  founds  this, 
as  it  appears  to  us,  erroneous  view  on  the  fact  that  laws  relating  to 
marriage  have  a  basis  in  religion  and  morality,  and  are  therefore  of  a 
positive  character,  in  which  case  one  state  is  not  bound  to  admit  the 
laws  of  another  state.    We  admit  the  premise,  and  have  already 
expressed  assent  to  what  appears  the  legitimate  conclusion,  that  no 
state  will  recognise  the  marriage  law  of  another  state  when  contrary  to 
its  view  of  religion  and  morality;  but  it  appears  an  undue  extension 
of  this  conclusion  to  deny  validity  to  the  constitution  of  a  marriage 
not  contrary  to  religion  or  n?orality,  merely  on  the  ground  that  the 
ceremony,  or  form  of  the  place  of  celebration,  was  different  from  that 
required  by  our  own  law.    Accordingly,  the  validity  of  Scotch  mar- 
riages, where  no  ceremonial  is  requisite,  provided  consent  be  inter- 
changed, is  acknowledged  in  England  even  in  the  case  of  a  domiciled 
Englishman  {D(dryT)x^  v.  Dalrymple,  2  Hogg.  Cons.  Rep.  61);  while, 
on  the  other  hand,  the  validity  of  a  Turkish  (see  L.  Brougham  in 
Warrender  v.  Warrendery  2  CL  and  F.  632)  or  Mormon  marriage 
{Hyde  v.  Hyde,  1  L.  R  Prob.  &  Div.,  p.  30)  is  denied. 

We  fear  we  have  taxed  the  patience  of  our  readers;  but  before  con- 
cluding, it  is  a  duty  to  say  something  of  the  manner  in  which  the 
editor  has  discharged  his  office.  The  style  of  Savigny  is  a  model  of 
precision  and  clearness.  Each  sentence  has  its  purpose,  each  word  its 
dbtinct  meaning  and  proper  plaoe.  The  translation  faithfully  reflects 
these  good  qualities,  and  will  enable  the  attentive  reader  to  judge 
whether  our  estimate  of  the  merits  of  the  author  is  exaggerated.  The 
chief  difficulty  lay  in  representing  the  abstract  ideas  and  technical 
tenns,  which,  thoagh  familiar  to  German  lawyers,  have  sometimes  no 

*  The  lame  holds  in  ScotUod,  where,  until  the  Conveyancing  Act  of  last  year,  31 
ttd  32  Vict,  c.  101,  a  de  pratenti  conveyance/  with  the  word  dispone,  was  necessary 
for  the  effectual  transmission  of  heritable  property,  whether  inter  vwob  or  morti$  cauM. 
By  s.  20  of  that  Act,  words  of  beqaest,  if  vaUd  for  moveables,  will  carry  heritable 
property  also,  and  "  diipone  "  is  no  longer  necessary.  Bat  the  general  rule  referred  to 
by  the  Court  in  Purvis'  Tr$.  v.  Purri$*  £xrs.,  23d  March,  1861,  23  D.  822,  "that 
^tings  as  to  heritage  most  be  executed  and  authentioatad  according  to  the  ^  reintae^" 
ttiU  Rinaan%  and  it  would  not  be  safe  to  rely  upon  an  aathentication  according  to  the 
<a  M  aetui,  1  MacUren  on  Wills,  28. 


144  nv  BOQK& 

piedfle  representatives  in  English.  This  difficolty  Mr  Gndirie  has  in 
almost  eveiy  instance  snccessfully  overcoma  As  an  example  of  his 
care  in  this  matter,  we  may  refer  to  the  three  pages  of  his  Introdac- 
taon,  devoted  to  the  explanation  of  the  word  BechtsverhdUniss,  used  by 
Savigny  in  stating  his  object  to  be  "to  determine  the  connection 
between  roles  of  law  and  legal  rekUion"  and  which  recurs  perpetually 
thronghont  the  volume.  Mr  Guthrie  has  arrived  at  the  condosion 
that  the  best  equivalent  for  the  word  in  many  places  is  "case,"  mean- 
ing thereby  "  a  combination  of  facts  as  they  have  occurred  in  actoal 
life  which  raises  a  question  of  conflicting  right;"  and  although  we  at 
first  doubted,  we  think  on  reconsideration  that  he  has  done  rightly  in 
sometimes  bracketing  the  word  "case"  alongside  of  "1^^  relation/' 
the  more  literal  rendering  of  HechtsverhaUniss.  This  diSerence  has, 
however,  a  significance  beyond  the  mere  translation  of  a  word,  for  it 
indicates  a  fundamental  distinction  between  the  way  in  which  a  Gieiman 
and  an  EngUsh  lawyer  looks  at  the  same  thing.  The  former  deals 
with  the  abstract  idea,  the  latter  with  the  concrete  instance — the 
former  considers  the  cases  that  may  occur,  the  latter,  if  possible,  a 
particular  case  that  has  occurred.  That  Bechtsoerhdltniss,  as  it  is 
used  by  Savigny,  may  be  sometimes  translated  by  "  case,"  indicates 
that  he  combined  the  German  and  the  English  points  of  view.  In  the 
translation  of  another  word,  Rechtsquellen^  which  frequently  occurs, 
and,  so  fiir  as  we  have  observed,  is  invariably  translated  by  Mr  Guthrie 
"  law-sources/'  a  distinction  should,  we  think,  have  been  made.  It  is 
used  in  two  senses — ^first,  for  the  sources  of  law,*  which  are  defined  by 
Savigny  to  be  custom,  legislation,  and  jurisprudence;  and  second,  for 
the  kw  texts,i-  or  books,  t.a,  those  of  Justinian ;  and  as  it  may  lead 
to  some  confusion  if  these  two  senses  are  not  distinguished,  it  would 
have  been  well  to  have  translated  it  by  different  words  in  the  two 
cases.|  The  editor  has  not  confined  himself  to  translation ;  he  has 
prefixed  an  Introduction,  in  which  he  has  allowed  Savigny  to  explain 
his  own  work  in  the  words  of  his  general  Frefiice.  He  has  also  added 
numerous  and  valuable  notes,  which,  by  some  oversight,  or  through 
modesty,  are  not  referred  to  in  the  table  of  contenta  It  is,  therefore, 
the  more  necessary  to  direct  attention  to  them.§  Though  not  exhaus- 
tive, and  stating  too  often  the  names  without  the  contents  of  the  cases, 

*  See  Introduction,  p.  xzxriL  f  See  Introdoction,  p.  zxviii. 

X  We  may  notice  two  minor  initanoee  of  defects  in  trmnaUtiQn.  **  CoercitiTe  *  is  not 
an  Engiish  word;  and  as  we  have  '*  ooerdYe,**  there  is  nothing  gained  bj  importing  it 
£com  the  dog-Latin  of  the  oommentatoia.  "  Monograpby  "  is  eqaalij  oseiess  when  we 
have  "monograph." 

§  The  foUoinng  list  will  show  their  extent  and  importaaoe:— Note  A,  p.  18 — Modem 
Exceptions  to  Territoriality;  B,  p.  19 — Jewish  and  non-Cbristian  Marriages;  G,  p.  20— 
Transition  from  Personal  to  Local  Laws;  A,  p.  38 — Exceptions  to  Application  of 
Foreign  Laws ;  B,  p.  41 — Slavery;  A,  p.  54 — Definition  of  Domicile;  B,  p.  55 — Con- 
stitution of  Domicile;  C,  p.  59— Proof  of  Domicile;  D,  p.  59 — Donddle  of  Public 
BenranU;  £»  p.  60— Domicile  of  Wife;  F,  p.  61— Change  of  DomicUe;  A,  p.  120— 
Capacity  as  to  Bills;  A,  p.  180— Lex  loci  Contractus,  and  loci  Solutionis;  A,  p.  ISO- 
Agency;  B»  p.  191— Klls  of  Exchange;  0,  p.  193 — Foreign  Judgments;  A,  p.  215— 
Insoraaoe;  B,  p.  21S— Freecriptum;  A,  p.  248— DiTOCcej  A,  p.  255— LegitimatioD, 
pertab.iiMl. 
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there  will  be  found  in  them  the  most  recent  anthoritie9--Scotcb, 
English,  and  American — on  their  respective  sabject&  It  is  matter  for 
congratnlation  that  this  translation  has  proceeded  from  a  member  of 
the  Scotch  bar,  for  it  is  calculated  to  maintain  its  honourable  character 
in  other  countries,  as  possessing  scientific  culture  as  well  as  forensic 
skill,  and  to  increase  the  number  of  those  by  whom  that  character  may . 
be  preserved.  M  M. 


The  Decay  of  Trial  by  Jury  in  England  must  be  considerably 
advanced  when  the  leading  organ  of  the  profession  in  England,  the 
Law  Times  (Jan.  16)  concurs  with  the  Times  in  regarding  the  new 
system  by  which  judges  try  election  petitions,  as  evidence  that  the 
jury  system  is  in  its  decline.  In  Scotland  a  considerable  blow  was 
struck,  by  the  Evidence  Act  of  1866,  at  the  system  which  has  been  so 
much  abased  for  the  last  fifty- three  years;  and  ever  and  anon  such 
cases  as  Macbride  v.  WiUiams,  tried  at  last  Christmas  sittings,  make 
the  public  as  displeased  with  the  judgment  of  Scotch  jurymen  as  they 
always  are  with  the  conduct  of  agents  and  counsel  in  these  trials. 
The  survivance  of  this  exotic  in  Scotland  must  be  considered  very 
doubtful,  when  the  following  opinion  is  expressed  in  England: — 

"  We  are  very  strongly  disposed  to  think  that  criminal  cases  are  the  only  cases 
in  vhich  it  b  necessary  or  desirable  to  continue  the  system  of  trial  by  jury. 
Instead,  therefore,  of  attempting  to  amend  it,  why  not,  except  in  such  cases, 
abolish  it  altogether?  We  question  very  much  whether  both  suitors  and  the 
piofeanon  would  not  be  largely  benefited.  We  should  probably  lose  motions  for 
new  trialSy  and  new  trials  themselves,  but  then  cases  would  be  dispatched,, and 
otheiB  wonld  take  their  place.  It  is  impoesible  here  fuUy  to  discnss  the  question, 
but  there  does  appear  to  be  a  strong  tendency  to  the  abolition  of  the  system. 
Taking  the  whole  legal  procedure  in  its  entirety,  we  think  we  may  say  that  more 
causes  are  tried  without  than  with  juries.  Look  at  the  large  number  of  cases 
tried  by  County  Court  Judges  sitting  alone,  and  by  arbitrators  selected  by  the 
parties  or  named  by  the  Court  under  the  Common  Law  Procedure  Act.  If  so 
much  is  weU  done,  why  not  the  whole?  *' 

The  Elgin  Procurators  and  the  Double  Sheriffship, — The  action 
of  this  society  with  regard  to  this  question  is  significant  in  many 
respects.  At  present  we  simply  state  the  facts.  At  a  meeting  on 
the  9th  Jan.,  it  had  before  it  a  communication  from  the  Secretaiy  of 
the  General  Council  of  Procurators,  with  a  statement  read  by  Mr 
Oaird,  the  witness  for  that  body,  before  the  Royal  Commission.  It  is 
necessary  to  explain  that  this  statement,  it  has  somehow  or  other  been 
discovered,  advocates,  among  other  things,  the  institution  of  an 
Appeal  Court  consisting  of  a  plurality  of  Sheriffs,  instead  of  the 
present  single  Sheriff-Principal  The  Elginshire  solicitors,  while 
''approving  generally"  of  the  statement^  make  some  important 
exceptions,  viz.: — 

^*i.  That  the  proposed  Appeal  Court  of  Sheriffs  is  entirely  objectionable. 

you  XXXL,  KO.  CXLVH.— KUCH|  1869.  Ii 
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That  Uie  office  of  Sberiff-DepateahooM  be  abolished,  and  that  the  ap^ 
be  made  by  RecUdming  Petition,  and  answen  to  the  lesideDt  Sheriff,  in  the  fixat 
instance,  from  whom,  after  re-oonsidering  his  own  judgment,  there  ^onld  be  an 
appeal  to  the  Lord  Ordinary  in  the  same  way  as  tnere  is  to  the  Sheriff-Depute 
at  present. 

^*  2  That  there  should  be  no  restriction  in  the  jurisdiction  of  the  Sheriff  Conrts, 
the  litif^ntB  being  the  best  judges  of  the  Courts  they  wish  to  resort  to. 

^^  3  That  the  small  juries  proposed  for  the  Sheriff  Courts  would  be  objectionable 
and  mischievous." 

Liabiiities  of  Stockjobbers  dealing  in  Shares  of  Companies  in 
Liquidation,    On  this  subject  the  Law  Times  says: — 

^^  Notwithstanding  the  clear  and  sat^actory  judgments  in  the  cases  of  Grissell 
▼.  Brittowe,  19  L.  T.  Rep.  N.  S.  890,  88  L.  J.  C.  P.  10;  and  CoUsy.  Bristowt^ 
19  L.  T.  Rep.  N.  S.  403,  87  L.  J.  Ch.  737,  a  lingering  doubt  seems  to  rest  in 
the  minds  of  some  of  our  readers  as  to  whether  there  may  not  be  cases  in  which 
the  registration  of  the  transferee  having  become  impossible  in  consequenoe  of  the 
company  winding-up,  the  buying  jobber  may  be  held  responsible  to  the  vendor. 
The  utmost  extent  of  a  jobber's  liability  appears  to  be  that  he  might,  perhaps,  on 
a  rescission  of  the  contract  as  between  transferor  and  transferee,  be  compelled, 
as  a  seller  to  refund  to  the  transferee  so  much  of  the  purchase-money  as  was  not 
received  by  the  transferor,  and  as  a  buyer  to  refund  to  the  transferor  so  much 
money  as  the  transferor  may  have  paid  in  order  to  induce  the  jobber  to  buy  the 
shares.  It  is  obvious  that,  except  in  the  instances  where  the  buying  jobber  has 
received  money  for  accepting  a  liability,  the  transferor  could  have  no  claim 
against  him.  To  charge  the  jobber  with  the  responsibility  of  a  shareholder  or 
contributory,  or  of  indemnifying  a  shareholder  or  contributory,  he  must  be  in 
some  default,  but  he  is  in  no  default  if,  on  the  *•  name '  day,  he  furnishes  the 
names  of  unobjectionable  transferees  and  pays  for  the  shares  on  the  settling  day. 
Even  where,  as  is  not  uncommon,  the  guying  jobber,  under  a  special  contract, 
guarantees  the  registration  of  the  transferee,  we  do  not  think  that  in  cases  where 
registration  becomes  impossible  without  default  on  the  part  of  the  jobber  or  of  the 
tran^eree,  and,  in  consequence,  not  of  any  objection  to  the  transferee  on  the  part 
of  the  directors  (where  their  consent  is  requisite),  but  simply  in  consequence  of  a 
winding-up  rendering  any  alteration  of  the  register  impossible  or  impracticable, 
that  the  buying  jobber  could  be  considered  in  equity  as  the  true  owner  of  the 
shares,  and  as  such  held  subject  to  all  their  attendant  liabilities.*' 

After  reviewing  the  cases  of  Taylor  v.  Strang  (28  L  J.,  Q.  B.  279), 
Stray  v.  Russell  (1  L.  T.,  N.  S.  44f3),  Chapman  v.  Sheppard,  and 
Whitehead  v.  Izod  (15  L.  T.,  N,  S.  477).  and  Biederman  v.  Stone 
(16  L.  T.,  N.  S.  415),  in  regard  to  the  eflTect  of  winding-up  on  a  trans- 
feree who,  without  default  on  his  part,  is  not  permitted  to  register  bis 
transfer,  our  contemporary  thinks  that  they  cannot  be  regarded  as 
supporting  the  doctrine  (see  Malin's,  V.  C,  in  Chles  v.  BrisUme,  and 
Christian,  C.  J.  of  Ireland,  in  Sheppard  v.  Murphy,  16  W.  R  948) 
that  a  purchaser  must  be  considered  bound  though  he  cannot  register. 
In  these  cases,  says  this  writer — 

'^It  is  evident  that  the  vendor  or  purchaser  endeavouring  to  recede  from  his 
contract  failed  to  show  that  at  the  settling  day  or  other  time  fixed  for  the  pay- 
ment of  the  purchase-money,  and  the  execution  of  the  transfer,  there  was  an 
absolute  impcesibility  of  the  transaction  being  finally  completed  by  the  registra- 
tion of  the  transfer.  Even  if  it  ulionld  appear  by  the  uniform  course  of  further 
decisions  that  in  a  winding-up  by  or  under  the  supervision  of  the  Court  of 
Chancery  the  court  is  unable  or  invariably  declines  to  substitute  or  sanction  the 
substitution  of  the  name  of  the  transferee  for  that  of  the  transferor  on  the  register, 
or  as  a  contributory,  it  appears  to  us  that  the  cases  of  Chapman  r.  SkeppardLt 
'VhiUkMd  V.  Izod^  and  Biederman  v.  Stone^  were  rightly  decided,  because  m 
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ilieie  eafles  no  winding-np  order  had  been  made  before  the  time  when  it  beoame 
the  duty  of  the  ren&r  to  transfer,  and  of  the  purchaser  to  pay  for,  the  aharea, 
and  aoccept  a  transfer ;  and  it  could  never  be  allowed  that  the  mere  presentation 
of  a  petition  for  winding-up,  which  might  have  been  withdrawn  or  dismissed, 
should  excuse  the  purchai^. 

'*If  an  actual  order  for  winding-up  had  been  made  before  the  time  fixed  for 
completion,  the  case  might  have  been  different,  since  it  could  scarcely  be  held  that 
a  purchaser  was  bound  to  pay  for  shares  and  go  through  an  idle  ceremony  of 
accepting  a  transfer,  if  he  could  show  that  it  was  clearly  impossible  for  the  vendor 
to  confer  the  legal  ownership ;  we  say,  advisedly,  if  he  could  show,  because  he 
would  have  to  make  out  not  only  that  the  view  of  Lord  Justice  Ix>rd  Cairns,  in 
Ward  V.  Henry,  16  L.  T.  Rep.,  N.  S.  254,  viz.,  that  the  power  of  the  court  of 
rectifying  the  register  imder  the  35th  section  of  the  Companies  Act,  1862,  is 
confined  to  cases  in  which  the  register  requires  rectification  through  some  default 
OQ  the  part  of  the  company,  must  be  considered  as  law  in  opposition  to  the  con- 
trsryview  expressed  by  the  late  Lord  Jusdce  Sir  George  lurner,  in  the  same 
esse,  but  also  that  the  court  had  not  authority,  either  inherently  or  under  any 
other  section  of  the  Act,  to  rectify  the  register.  In  point  of  fact,  we  think  the 
purchaser  would  succeed  in  showing  that  Lord  Cairns^s  view  is  the  correct  one 
(see  Law  Times,  vol.  xliii.,  p.  89),  and  that  the  court,  apart  from  the  35th  section, 
had  no  inherent  or  other  authority  to  alter  the  register  in  order  to  give  effect  to 
ttaosfers  which  were  not  sent  in  for  registration  before  the  winding-up  order 
was  made. 

"  Where,  under  the  combined  operation  of  the  153d,  or  the  ISIst  and  84th  sec* 
tions,  the  court,  in  relation  to  the  sanction  of  the  registration  of  transfers  in  the 
interval  between  the  petition  and  the  winding-up  order,  has  an  undoubted 
discretion  (see  EmmersoiCa  case,  uhi  sup,)^  it  appears  to  us  that  however  rare 
may  be  the  instances  in  which  the  court  will  think  fit  to  exercise  that  discretion, 
it  would  still  be  the  duty  of  the  contractiog  parties  to  take  all  necessary  steps 
towards  obtaining  the  sanction  of  the  court;  and  on  this  ground,  as  well  as  on 
the  ground  before  mentioned,  viz.,  that  at  the  time  fixed  for  the  completion  of 
the  contract  it  could  not  be  presumed  that  the  petition  would  not  be  withdrawn 
or  dismissed,  we  think  that  the  vendor  cannot  claim  to  be  excused  from  making 
and  the  purchaser  from  accepting  a  transfer." 

Scottish  Law  Amendment  Society. — ^At  the  General  Meetings  of 
this  Society  on  Jan.  25  and  Feb.  14,  the  following  new  members 
were  admitted  by  ballot: — 

The  Earl  of  Stair,  K.T.;  Sir  Robert  Anstruther,  Bart.,  M.P.;  Wm.  Knnie, 
Esq.,  M.P. ;  George  Armistead,  Esq.,  M.P. ;  John  Miller,  Esq.,  M.P. ;  Archi- 
bald Orr  Swing,  Esq.,  M.P.;  the  Chamber  of  Commerce,  Edinburgh;  the 
Faculty  of  Procurators  of  Dumfriesshire;  James  Stevenson,  Esq.,  Merchant, 
Glasgow;  Hercules  Scott,  Esq.  of  Brotherton,  Kincardineshire;  Alex.  Robert- 
£0D,  Esq.,  Sheriff-Substitute,  Forfar;  Grordon  Smith,  Esq.,  Glasgow;  George 
Hope,  Esq.  of  Fentonbams;  Wm.  Traquair,  Esq.,  W.S.;  David  Barrie,  Esq., 
solicitor,  Dundee;  T.  Morton,  Esq.,  solicitor,  Dundee;  Dugald  Campbell,  Esq., 
Greenock;  James  Barker  Duncan,  Esq.,  W.S.;  Robert  Stuart,  Esq.,  Q.C.. 
Ijncohi's  Inn,  London;  R.  A.  Macfie,  Esq.,  M.P.;  and  the  Juridical  Society  ot 
Sdinburgh. 

The  Solicitor-General  on  Law  Reform. — It  is  satisfactory  to  find 
fio  eminent  a  lawyer  as  the  Solicitor-Qeneral  taking  more  than  a 
nominal  interest  in  the  amendment  of  the  law.  The  Address  which 
he  has  delivered  to  the  Scottish  Law  Amendment  Society^  though  it 
is  fiir  from  being  ambitious  in  its  aims  and  style,  is  pervaded  by  a 
sound  sense  and  firm  grasp  of  the  true  principles  of  the  development 
of  law,  which  are  the  best  guarantees  for  the  wisdom  of  a  legislator. 
We  are  forbidden^  by  the  Umits  of  our  space,  from  enlarging  on  the 


148  THE  HDBCO* 

many  important  views  opened  by  tbe  Address;  but  we  cannot  avoid 
noticing  one  point  on  which  the  Solicitor-General  has  laid  himself 
open  to  misconstniction.  He  has  spoken  of  the  Sheriff  Courts  as 
being,  properly  speaking,  inferior  Ck)nrts,  and  as  if  they  ought  to  be 
kept  in  that  position.  No  donbt  there  is  tmth  both  in  the  statement 
of  &ct  and  in  the  opinion ;  and  umbrage  would  probably  not  have 
been  so  readily  taken  but  for  the  jealousies  oiiginating  in  tbe 
'*  sectarianism "  into  which  the  legal  profession  in  ScotidEind  has 
unfortunately  &Uen.  Perhaps  the  susceptibilities  which  have  thus 
been  wounded  may  wait  to  find  a  healing  balm  in  the  legislation 
which  is  to  follow  the  labours  of  the  Royal  Ck)mmission  (if  that 
Commission  be  not  a  myth  engendered  in  the  brain  of  some  poetic 
reporter  haunting  Waterloo  Place);  but  in  the  meantime  it  is  right 
to  say,  that  although  in  this,  as  in  other  matters,  the  President  of 
the  Law  Amendment  Society  wisely  suggested  matters  for  the  con- 
sideration of  the  Society,  we  know  that  its  members  hold  very 
various  opinions  on  many  of  tbe  subjects  to  which  he  adverted,  and 
with  r^ard  to  this  one  in  particular,  many  of  them  are  of  a  diametri- 
cally opposite  way  of  thinking.  We  have  also  the  best  reason  to 
believe  that  the  Solicitor-General  himself  did  not  mean  to  indicate 
any  aversion  to  an  extension  of  the  jurisdiction  of  the  Sheriff  to 
questions  of  heritage,  and  probably  to  consistorial  actions.  On  the 
contrary,  we  expect  that  when  legislation  on  the  subject  is  proposed, 
he  will  be  found  among  the  advocates  of  such  reforms. 

Upon  the  question  of  the  Double  Sheriffship,  the  Solicitor-Greneral's 
careful  refusal  to  give  any  opinion  seems  significant  Some  of  his 
official  colleagues  are  well  known  to  be  stron^y  in  fiivour  of  retain- 
ing the  office  as  it  now  stands;  and  if  the  Solicitor-General  had 
agreed  with  them,  he  could  have  had  no  reason  for  reserve.  But  if  he 
differs  from  his  colleagues,  or,  as  is  more  probable,  if  he  has  not 
yet  arrived  at  a  decided  opinion,  reticence  is  natural,  if  not  necessary. 

Proof  of  Loan, — ^In  Dea,  1867  {ante^  voL  xL,  p.  551),  we  dis- 
cussed the  question  whether  advances  under  <£^100  Scots  may  com- 
petently be  proved  pro  ut  dejure,  a  question  as  to  which  considerable 
diversity  of  practice  exists  in  Small  Debt  Courts.  In  regard  to 
the  general  question,  the  judgment  of  the  First  Division  in  Annand 
V.  Annand' 8  Executors,  Peb.  8, 1869,  must  be  regarded  as  an  autho- 
rity in  the  affirmative;  but  some  exceptions  are  there  noted,  and 
others  were  said  by  Lord  Deas  to  exist,  but  were  not  specified.  This 
matter  is  of  great  moment,  as  an  illustration  of  the  evils  of  the 
existing  system  of  irresponsible  judges,  as  we  formerly  pointed  out, 
because  it  shows  the  immensity  of  the  evil  arising  from  the  want  of 
a  cheap  appeal,  on  points  of  law,  to  a  Supreme  Court,  without  which 
uniformity  of  practice  is  impossible.  It  would  be  interesting  to  know 
in  how  many  cases  in  Small  Debt  Courts,  within  the  last  thirty  years, 
proof  by  parole  of  such  advances  has  been  excluded,  and  how  many 
poor  people  have  been  refused,  in  consequence  of  a  legal  uncertainty 
which  need  not  have  existed,  not  merely  law,  but  of  justice. 
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OKfaary.— Abchibald  Olivbe  Tuenbtjll,  Esq.,  Solicitor,  died  at 
Jedbni^h,  Jan.  29. 

George  Cotton,  Esq.,  S.S.C.  (1839),  died  at  Edinburgh,  Jan.  26. 
Mr  Cotton  was  a  man  of  great  and  varied  accomplishments.  In  the 
earlier  part  of  his  life  he  enriched  the  pages  of  some  of  our  periodicals 
with  hi»  poetical  contributions,  many  of  which  were  translations  from 
Greek  and  Latin  authors.  He  was  a  member  of  the  Hellenic  Club  in 
this  city;  but  his  modest  disposition  prevented  all  but  a  few  from 
knowing  that  he  was  a  man  not  only  of  fine  tastes  but  of  rare  scholar- 
ship.  His  character  presented  a  wonderful  harmony  of  ability  and 
amiability.  He  had  taken  a  very  high  position  in  his  profession  as 
an  able,  upright,  and  honourable  man  of  business.  We  have  recorded 
no  name  in  ou»  obituary  more  worthy  of  respectful  and  kindly 
remembrance. 

Heney  Gordon  Gibson,  Esq.,  W.S.  (1851),  died  at  Edinburgh, 
Peb.  8. 

John  Elder,  Esq.,  W.S.  (1816),  died  at  Edinburgh,  Feb.  9. 

Thomas  Leburn,  Esq.,  S.S.C.  (1826),  died  at  Edinburgh,  Feb.  11. 
Mr  Leburn  was  seventy-two  years  of  age,  and  had  for  five  years  been 
laid  almost  completely  aside  from  business.  Mr  Leburn  was  a  native 
of  Auchtermuchty.  He  held  for  a  time  the  oflSce  of  Preses  of  the 
Society  of  Solicitors  in  the  Supreme  Courts.  As  a  public  man,  he 
was  best  known  as  being  for  a  series  of  years  the  active  and  energetic 
chairman  of  the  City  of  Edinburgh  Paving  Board,  or  Road  Trust. 
In  1862,  while  he  held  that  office,  he  was  successful  in  carrying  an 
Act  of  Parliament  promoted  by  the  Board,  one  of  the  main  objects  of 
which  was  to  abolish  the  exemption  which  persons  occupying  shops 
and  other  business  premises  had  from  liability  for  the  paving  tax. 
In  politics  he  was  a  Tory.  In  business  he  was  much  esteemed  for 
integrity,  shrewdness,  and  sagacity.  An  elder  and  session-clerk  of 
St  John's  parish  for  upwards  of  30  years,  he  took  a  warm  interest  in  the 
affairs  of  the  Church  of  Scotland;  andwasfor  about  20  years  a  memberof 
the  General  Assembly,  where,  though  not  engaging  in  debate,  he  was 
known  as  an  indefatigable  worker  in  committees.  Mr  Leburn  was  a 
widower,  and  lost  his  only  son,  a  very  promising  young  man,  about 
ten  years  since;  three  daughters  survive. 

William  Ewabt,  Esq.,  late  M.P.  for  the  Dumfries  burghs.  Barrister 
of  the  Middle  Temple  (1827),  died  on  Jan.  23,  at  his  seat,  Broadleas, 
near  Devizes.  He  was  the  descendant  of  an  old  Galloway  family,  the 
Ewarts  of  Mulloch,  and  his  grandfather  was  minister  of  the  parish  of 
Troqueer.  His  father,  William  Ewart,  Esq.,  was  an  extensive  mer- 
chant in  Liverpool.  Mr  Ewart  was  bom  there  in  1793.  He  was 
educated  at  Eton  and  Christ  Church,  Oxford,  graduated  B.A.  in  1821; 
two  years  previously  he  gained  the  University  prize  for  English  verse. 
He  was  called  to  the  £ur  at  the  Middle  Temple  in  January,  1827. 
In  1829  he  married  his  cousin,  Mary  Ann,  daughter  of  G.  A.  Lee, 
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Esq.,  of  Mancbester,  who  predeceased  hun.  He  leaves  a  son  a&d  two 
daughters.  Mr  Ewart  entered  Parliament  in  1828,  for  Bletchingley. 
He  was  elected  for  liverpool  in  1830  after  a  contest  memorable  for 
its  keenness  and  costliness,  and  continued  to  represent  his  native  town 
nntil  1837.  He  became  member  for  Wigan  in  1839,  and  in  1841 
contested  the  Dumfries  bilrghs  with  the  late  Sir  Alexander  Johnston 
of  Camsalloch,  whom  he  defeated  after  a  severe  contest.  He  retained 
his  seat  unmolested  until  1857,  when  he  was  opposed  by  Mr  James 
Hannay,  now  British  Consul  at  Barcelona;  in  1859  he  was  unsuccess- 
fully opposed  by  Major  Walker,  late  M.P.  for  Dumfriesshire,  and  in 
1865  by  the  late  Ck>lonel  Clark  Kennedy,  C.B.,  Commandant  of  the 
Military  Train.  "  Mr  Ewart,"  says  the  Law  Times,  "  was  an  advanced 
Liberal,  and  his  name  appeared  frequently  as  a  speaker,  both  on  sub- 
jects of  general  politics  and  on  commercial  matters,  with  which  his 
early  education  and  associations  rendered  him  particularly  conversant. 
While  Lord  Melbourne's  Ministry  was  in  power,  Mr  Ewart  used  to 
bring  forward  annually  a  motion  for  the  equalisation  of  the  duties  on 
East  and  West  Indian  sugar;  he  was  also  strenuous  and  unremitting 
in  his  advocacy  for  the  abolition  of  capital  punishment,  eta  He  also 
advocated  strongly  the  opening  of  public  museums  and  galleries,  and 
other  repositories  of  works  of  art,  as  free  from  every  restriction  as 
possible;  and  contributed  most  largely,  in  a  variety  of  ways,  towards 
the  spread  of  national  secular  education  and  the  establishment  of 
schools  of  design.  Mr  Ewart  introduced  into  Parliament  the  measure 
known  as  the  Prisoner's  Counsel's  Act,  and  also  the  Free  Public 
Libraries  Act  of  1850." 


ADVERTISEMENTS  IN  SALES  Ot  HEBTTAGE  UNDER  BONDS. 

Sir, — Some  Glasgow  agents  take  the  view  that,  where  property  in  Lanarkahire 
requires  to  be  sold  under  a  bond,  it  is  now  only  neoessary  to  adyertiae  the  sale 
in  one  Glasgow  newajpaper,  and  thia  yiew  ia,  to  some  extent,  I  belieYe,  helng 
acted  on.  The  idea  la,  of  ooorse,  that  thia  is  strictly  in  compliance  with  the 
119th  section  of  the  'llUes  to  Land  Consolidation  Act,  b^  which  a  bond  holder 
is  authorised  to  sell  the  subjects  in  his  security,  on  giving  the  debtor  three 
months*  notice,  and  *^on  previous  advertiaement — publ^ed  once  weekly  for  at 
least  six  weeks— in  any  newspaper  published  in  Edinburgh  or  in  GUugow^  and 
also,  in  every  case,  in  a  newspaper  published  in  the  county  in  wmch*'  the 
proper^  is  sitaated.    Is  this  a  correct  reading  of  the  Act?    I  am,  etc., 

A  CONYETANCEB. 

[We  cannot  doubt  that  it  is.  It  is  that  which,  under  the  former  statute, 
10  and  11  Vict.,  c.  50,  was  received  and  acted  on  in  sales  by  creditors  of  pro- 
perties situated  in  Midlothian,  and  it  recommends  itself  as  the  most  natural 
construction  of  the  words.  The  certificate  of  advertisement,  however,  goes  into 
the  title,  and  therefore  conveyancers  who  have  any  doubt  in  their  own  minds 
will  probably  prefer  to  make  the  double  advertisement.  We  should  have  so 
such  doubt.— £d.  J.  of  J.] 
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COURT   OF    SESSION. 
[RepoHed  by  Willicm  Guihrie  and  William  Mackintoeh,  Es^ires,  Advocates). 

FIRST  DIVISION. 

Cakebon  v.  Mobbison. — Jan.  20. 

Bill — Mere.  Law  AnU,  Act. — Susp.  of  a  charge  upon  a  bilL  Bespt  had 
sapplied  a  quantity  of  hay  to  a  person  named  Ironside,  and  on  demanding 
payment,  Ironside  promised  him  a  bill,  which  was  to  be  jointly  accepted 
by  himself  (Ironside)  and  sospr.  Some  days  afterwards,  the  respt.  received 
firom  Ironside,  by  post,  a  bill  which  had  on  it  the  sum  in  figures,  the 
aignatares  and  addresses  of  the  suspender  and  Ironside  as  acceptors,  and 
the  words  ''four  months  after  date;"  otherwise,  the  bill  was  blank.  Upon 
receipt  of  the  bill,  respt.  filled  up  the  blanks^  and  discounted  it;  and  on  its 
becoming  due,  chiu^ed  suspr. 

Suspr.  pleaded  (1)  that  the  acceptance  was  not  his;  (2)  that  the  bill 
haying  been  issued  blank  in  essentials,  it  was  not  a  good  warrant  for 
aommary  diligence;  and  (3)  that  the  bill  having  been  issued  without  a  date, 
summary  diligence  was  incompetent,  under  sec.  10  of  the  Merc.  Law  Am.  Act. 

The  L.  O.  (Kinloch)  repelled  the. last  two  grounds  of  susp.,  and  allowed 
a  proof  as  to  the  genuineness  of  the  suspr.'s  signature.  The  suspr.  reclaimed; 
and  the  Court  adhered.  Lord  Deas  disk  Held  that,  apart  from  the  statute, 
a  bill  originally  blank  was,  when  filled  up,  a  good  warrant  for  summary 
diligence.  The  only  serious  question  was  whether  sec.  10  of  the  said  Act 
apjjied,  and  whether  this  bill  was  issued  without  a  date  in  the  sense  of  that 
Act  A  biU  was  not  issued  until  it  was  filled  up  and  used.  Till  it  was 
filled  np^  it  was  merely  a  mandate  to  make  a  bill.  It  was  not  a  bill  at  all. 
The  biU  here,  therefore,  was  not  issued  when  it  reached  the  hands  of  the 
drawer;  and  the  date  having  been  filled  in  by  the  drawer  immediately  on 
teceipt^  it  was  not  filled  in  after  issue. 

Lord  Deas  held  that  the  date  of  issue  was  the  date  when  the  bill  reached 
the  hands  of  the  drawer. 

Macmillan  v.  Caird  &  Co. — Jan.  20. 
Beparation — Master  and  Servant — Partnership, — Action  by  a  widow  for 
reparation  for  the  death  of  her  husband,  alleged  to  have  been  caused  by  the 
&nlt  of  defirs.  Macmillan  was  engaged  in  building  an  iron  steamer  in  defrs.* 
yard  on  the  6th  Dec.,  1867,  when  the  firamework  of  the  steamer  gave  way  or 
was  blown  down,  and  he  and  several  others  were  killed.  It  was  said  that 
the  cause  of  the  falling  of  the  framework  was  its  being  insufficiently 
&stened  in  various  particulars;  and  further  that  defrs.  had  made  no  pro- 
^ioQ  for  its  being  fastened  in  a  proper  manner.  Defrs.  objected  to  the 
releyancy  of  these  averments.  The  L.  0.  (Barcaple)  allowed  an  issue. 
Defrs.  reclaimed,  and  pleaded  that,  under  Wilson  v.  Mern/  &  Cunningham, 
6  MT.  H.  of  L.  84,  pursuer  was  bound  to  allege  personal  fault  against  some 
individoal  member  of  defrs.'  firm,  but  the  Court,  without  deciding  the 
qaestkm,  allowed  the  pursuer  to  amend  her  condescendence  in  this 
particular.  Defrs.  still  maintained  that  the  action  was  irrelevant,  in  respect 
that,  under  the  decision  referred  to,  a  firm  in  a  question  with  one  of  its 
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servants  cotild  not  be  made  liable  for  the  finilt  of  a  managing  partner^  any 
more  than  for  the  &nlt  of  a  manager  who  was  not  a  partner.  The  remedy 
of  the  servant  was  to  proceed  against  the  individnal  by  whom  the  iaolt  was 
committed.  The  Conrt  refused  to  sustain  this  view  of  the  law.  Ultimateiy 
porsner  was  allowed  an  issne  whether  her  husband  was  killed  through  the 
fuilt  of  J.  T.  Caiidy  acting  for  himself  and  the  other  partners  of  the  defis.* 
firm* 

NiCOL  V.  COMUISSIONEBS  OF  WoODS  AKD  FORESTB. — JofL  20. 

Salmon  Fishingt — Praeription — Pouestion. — Pursuers  seek  for  declarator 
of  their  right  to  certain  salmon  fishings,  ev  adwrio  of  the  estate  of  Mnchalls, 
founding  upon  barony  title  and  prescriptive  possession  following  upon  it 
Defenders  denied  that  the  writs  founded  on  were  a  good  title  to  the  salmon 
fishings.  The  case  was  tried  at  Christmas  sittings,  when  a  number  of 
witnesses  were  examined  with  the  view  of  showing  that  the  proprietors  of 
Muchalls  had,  from  1819  to  1862,  been  in  possession  of  the  salmon  fishings. 
In  consequence  of  what  appeared  in  evidence,  it  was  agreed  to  that  the  jmy 
should  return  a  special  verdict,  subject  to  the  opinion  of  the  Court.  The 
jury  accordingly  found  for  pursuers,  subject  to  the  opinion  of  the  Court  on 
the  question  whether  the  possession  proved  to  have  been  had  by  the 
pursuers  and  their  predecessors  was  in  law  sufficient  possession  for  for^ 
years  within  the  meaning  of  the  issue?  and  reserving  to  the  Court  to  ent^ 
up  the  verdict  for  the  defenders  if  the  Conrt  should  be  of  opinion  on  con- 
sidering the  notes  of  evidence  and  the  documents  put  in  evidence  that  the 
possession  proved  was  not  in  law  sufficient  possession  forforty  years,  preceding 
1 6th  April,  1862,  vrithin  the  meaning  of  the  issue.  The  Court  unanimously 
held  that  tiie  verdict  must  be  entered  up  for  the  Crown.  The  title  was  of 
such  a  kind  that  the  possession  must  be  taken  as  part  of  it;  and  it  was 
impossible  to  refer  the  possession  in  this  case  to  the  barony  title,  seeing  that 
on  two  occasions  within  the  forty  years  the  proprietors  themselves  had 
ignored  that  title.  In  1822  and  1824  they  had  applied  for  an  express  crown 
grant  of  the  fishings  tx  adverio  of  Mnchalls;  and  about  1859  the  defrsL 
entered  into  a  negotiation  with  the  Crown  for  a  lease  of  them. 

Act. — Clark,  Hall     Agents — Tods,  Murray  S  Jameson,    W^, AU, — 

AdvoeattUf  T>  Ivory.    Agmt— Andrew  Murray,  jun.^  IV,S, 

Tbs.  of  St  Mabk*s  Fbee  Ch.,  Glasgow,  v.  Tatlo&'s  Tna  and 
QosSMAK.— /an.  26. 

Property — Implied  Reservation — Ground  Annual — Obllffaiwn  not  to 
Build. — Advocation  of  an  interdict  in  the  Sheriff  Court  of  Glasgow.  Petrs. 
prayed  to  have  the  respts.  interdicted  from  building  on  part  of  an  intended 
street,  in  violation  of  the  conditions  of  a  contract  of  ground-annual  in  Sept, 
1851,  between  the  trs.  of  the  late  H.  Eidston  and  the  petra,  and  a  contract 
of  sale  between  Kidston's  trs.  and  J,  and  J.  Taylor.  The  S.  S.  (Galbraith) 
and  the  Sheriff  (Bell)  held  that  there  was  no  obligation  on  Taylor's  trs.  or 
any  one  holding  from  them  restraining  them  from  the  use  of  Uie  soil  con- 
▼eyed  to  them,  and  assoilzied  the  respts.  Petrs.  advocated.  In  1851 
Eidston's  trs.  conveyed  to  the  trs.  of  Free  St  Mark's  Ch.  a  plot  of  ground  on 
the  south  side  of  Main  St,  described  as  containing  1063  square  yards,  as 
delineated  on  a  plan  endorsed  as  relative  to  the  contract  of  ground-annual 
The  boundary  was  stated  to  be  on  the  north  by  the  south  side  of  Main  St, 
and  on  the  east  "  the  central  line  of  a  proposed  street  to  measure  40  feet  in 
^veadth,  along  which  it  extends  fit)m  B  to  C|  97  feet  or  thereby.**    Yfhm 
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Kid8ton*a  tn.  gave  out  the  other  part  of  the  ground  in  question  to  Taylor's 
trs.y  the  bonndary  was  said  to  be  "  on  the  north-north-east,  partly  by  the 
south-west  side  of  Main  St.,  along  which  it  extends  205  feet  6  inches  or 
thereby,  and  partly  by  the  central  line  of  an  intended  street  of  40  feet 
wide  to  be  called  St.,  along  which  it  extends  45  feet  six  inches  or 

thereby;  on  the  north-west  by  the  central  line  of  another  intended  street  of 
40  feet  wide,  to  be  called  St,  along  which  it  extends  184  feet  6 

inches  or  thereby." 

The  Court  adhered.  The  question  was  whether  there  was  a  mutual 
contract  between  the  two  feuars  to  leave  a  street  40  feet  wide  between  their 
properties.  To  constitute  such  an  obligation  where  the  property  goes  on 
each  side  to  the  centre  of  a  proposed  street,  there  must  be  an  express 
stipulation  in  the  title.  The  case  of  Toun^  ds  Cc^  y.  Dewar^  Nov,  17, 
1814,  F.C.  was  decided  before  the  law  on  this  subject  was  well  settled;  but 
the  decision  of  the  H.  of  L.  in  Gordon  v.  New  Club  in  1818,  6  Paton  351, 
laid  down  a  reiy  clear  rule,  which  had  ever  since  been  followed.  Here 
there  was  no  doubt  on  the  plan  a  line  called  the  central  line  of  the  proposed 
street,  answering  to  the  description.  But  there  was  no  more  in  the  con* 
tract  on  the  subject  No  obligation  was  laid  on  the  disponee  not  to  build, 
or  on  the  disponer  to  insert  similar  clauses  in  couYeyances  to  other  feuars. 
That  was  &tal  to  the  petrs.'  case.  It  was  said  the  reference  to  the  intended 
street  implied  a  servitude  on  both  disponees;  but  this  was  an  extravagant 
iofereDce  £rom  titles  so  expressed. 

Pendreioh  V,  Jabdike. — Jan,  28. 

Sale — Guarantee — Refection  of  Goodt. — Action  brought  in  the  Sheriff 
Court  of  Dumfriesshire  by  com  merchants,  Edinburgh,  against  a  grain 
merchant,  Ecclefechan,  for  XI 76  for  goods  sold.  Defence  minuted  was 
that  defir.  did  not  purchase  50  bags  D.N.  flour  (one  of  the  items  in  the 
account  libeUed),  but  50  bags  Baltic  white  flour  at  50s;  that  he  declined 
to  take  delivery  of  said  50  bags  D.N.  flour;  that  he  intimated  said  declin- 
ature to  pursuers;  and  that  the  flour  was  still  lying  at  pursuers'  risk  at  the 
railway  station.  Upon  proof,  the  S.  S.  (Hope)  found  that  pursuers' 
traveller  sold  to  defr.  at  Dumfries  50  bags  D.N.  at  50s;  and  that  pursuers 
sent  this  about  19th  April,  1867,  by  railway,  whereby  pursuers  gave  de- 
livexy  to  def;  that  it  reached  Ecclefechan  railway  station  on  the  20th;  that 
on  the  24th,  def.  by  letter  complained  of  the  flour  not  being  equal  to  what 
it  had  been  guaranteed  to  be,  and  demanded  instead  Baltic  whites;  that  by 
suheequent  letters  he  refused  to  accept  the  flour  sent,  and  that  pursuers 
were  justified  in  refusing  to  take  back  the  flour  sent  The  S.  S.  (to  whose 
judgment  the  Sheriff  adhered)  observed  that  the  defence  set  up  in  the  proof 
was  different  from  that  minuted,  being  that  defir.  did  buy  D.N.  flour  on  a 
guarantee  that  it  was  better  than  Baltic  whites,  and  that  it  turned  out  not 
to  be  so.  But  there  was  no  sufiicient  proof  of  a  guarantee,  for  a  recom- 
mendation is  not  a  guarantee.  There  was  no  allegation  of  sale  by  sample, 
snd  the  contention  that  the  whole  50  bags  were  sent  on  trial  was  prepos- 
terous. Defr.  appealed.  The  Court  affirmed,  on  the  ground  that  delfr.  had 
neither  sent  the  bags  back  to  pursuers  nor  put  them  into  a  phice  of  safe 
custody,  but  had  intimated  that  he  would  not  allow  it  to  be  removed  till 
he  got  Baltic  whites.  There  had  been  no  timeous  rejection.  Judgment 
agnnrt  defr. 

-4ci— J8oJ.-G^e».,  WaUwu  Agent—P.  S.  Bexeridgt^  8.8.C.^^^AU.^-^Oifford^ 
^ohnMlOM.    Agenl^T.  J.  Gordon,  TTjSL 
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1LP.-*-Ikoijb*  Tb&  9.  Inglis^  Ac-^^an.  28. 

"Lawful  Hdr^ — Widow. — James  Inglis  died  in  Not.,  1860,  leaving  a 
trust-deed  and  a  deed  of  directions,  by  the  latter  of  which  he  directed 
£1600  to  be  invested  for  behoof  of  his  grandson  and  heir-at-law,  James 
LigUs,  "  in  liferent,  and  after  his  death  the  fee  to  be  divided  amongst  the 
lawful  heirs  of  the  said  James  Inglis,  the  liferenter.**  James  Inglis  died  in 
1867,  and  his  widow  claimed  to  share  in  the  fee  of  the  sum  thus  provided 
as  one  of  '*  the  lawful  heirs"  of  her  husband.  The  L.  0.  (Barcaple)  thought 
that  that  term  must  be  held  to  apply  to  heirs  in  mobilibus,  and  not  to  heirs 
at  law  in  heritage;  but  that  the  widow  was  not  in  any  sense  one  of  the 
lawful  heirs;  and  preferred  the  sisters  of  the  deceased  liferenter.  The  Coart 
adhered. 

Rain  v.  Glasgow  akd  S.-W.  Ry.  Co. — Jan.  29. 

Railway  Company — By,  d:  Canal  Traffic  Act — Negligenct — Reparation, — 
Action  by  a  cattle-dealer,  for  the  value  of  two  cattle,  sent  by  him,  along 
defr.*s  Railway,  to  Norwich,  and  which  were  trampled  to  death,  as  allied 
through  the  gross  negligence  of  the  defirs.  or  their  servants^  By  special 
contract^  pursuer  undertook  *^  all  risk  of  loss,  injury,  damage,  delays,  and 
other  contiogendes  in  loading,  unloading,  conveyance,  or  otherwise, 
except  such,  as  shall  arise  from  the  gross  negligence  or  de&ult  of  the  rail- 
way company  or  their  servants."  Pursuer  maintained  that  the  loss  had 
happened  by  the  gross  negligence  of  defra,  or  alternatively,  that  the  con- 
ditiops  in  the  special  contract  were  not  "  just  and  reasonable,"  in  the  sense 
of  s.  7  of  the  Railway  Traffic  Act  1867.  It  appeared  in  proo^  that 
pursuer  himself  on  12th  March,  1867,  put  thirteen  cattle  into  a  special 
numbered  truck  which  he  had  previously  engaged,  and  sent  them  off  with- 
out any  one  in  charge.  At  Stafford,  twenty-four  hours  after  departure, 
three  cattle  were  found  to  be  down,  one  of  which  was  dead,  one  dying,  and 
one  injured;  but  the  last  recovered.  The  S.S.  and  Sheriff  dedd^  against 
defra,  holding  that  the  cnvM  was  on  them  to  prove  that  they  had  not  been 
guilty  of  negUgence.     The  defirs.  advocated. 

The  Court  reversed,  and  assoilzied.  Pursuer  had  hired  a  special  truck, 
into  which  he  put  the  cattle.  This  was  his  own  act,  and  he  had  judged 
for  himself  that  the  truck  was  snffident,  or  else  resolved  to  take  ti^e  risk 
both  of  the  waggon  being  large  enough  and  of  sending  the  cattle  without 
any  one  in  charge.  After  the  trucking,  thecontract  which  the  company  under- 
took was  to  make  the  truck  part  of  a  train,  to  carry  it  along  their  line,  and 
procure  it  to  be  carried  along  other  lines  to  Norwich.  There  was  no  other  duty 
of  any  kind  imposed  upon  them.  A  railway  company  was  not  in  such  a 
case  as  this  bound  to  provide  food  and  water.  The  cattle  must  have 
perished  either  from  overcrowding  or  firom  want  of  food  and  water,  and  in 
ndther  of  these  events  was  the  company  to  blame.  Under  the  Railway  and 
Canal  Traffic  Act,  the  special  contract  could  probably  not  be  sustained  if  it 
were  read  so  as  to  exempt  the  company  firom  liability  for  negligence  not 
gross.  But  it  was  not  founded  on  by  the  company  to  protect  them  firom 
tiie  negligence  of  their  servants,  for  their  case  was  that  no  fiiult  was 
imputable  to  their  servants,  but  only  to  pursuer.  The  part  of  the  special 
contract  founded  on  was  that  relative  to  risk,  etc,  in  loading,  unloading, 
conveyance,  etc.  Taking  the  contract  in  this  way,  with  reference  to  the 
dealing  between  the  parties,  it  was  dearly  reasonable.  Pursuer  had  hired 
the  tmdc,  and  was  in  the  same  position  as  if  it  were  his  own  truck. 

AcL—Qwdim^    8cotL       Agent—W.S.     Stuart,    8JS.C. AU^SoL-QciUy 

^4uh^  JohntUme.    Agentf^Qibwn^  Cratg^  Dakid^  4  Brodia^  W^. 
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M^Bbidx  v.  WnuAMS,  &c — Jan.  29. 

Privilege — Malice, — ^This  case  was  tried  before  the  Lord  President  and  a 
jury  at  the  Cbristmas  sittings,  the  pursuer  being  John  Adam  M'Bride, 
lately  Professor  of  Cattle  Pathology  in  Edinburgh  Veterinary  College;  and 
the  defrs.  Williams,  Principal;  and  Dalzell,  Professor  of  Materia  Medica  in 
said  college.  Pursuer  claimed  damages  for  a  letter  alleged  to  have  been 
sent  by  defrs.  to  the  Secretary  of  the  Highland  and  Agricultural  Society,  in 
which  they  represented  that  he  (the  pursuer)  was  incapable  of  discharging  the 
duties  of  the  said  Chur  of  Cattle  Pathology, 

At  the  trial,  it  appeared  in  the  evidence  that  defr&  made  the  statements 
in  the  letter  in  the  performance  of  their  duty  as  members  of  the  College 
CoundL  The  pursuer  then  proceeded  to  lead  evidence  of  malice,  on  the 
part  of  defrs.,  to  which  it  was  objected  that  such  a  line  of  examination  was 
incompetent,  the  pursuer  not  having  inserted  malice  in  his  issue.  The 
Lord  President  allowed  the  questions  put  for  the  pursuer  in  this  line  of 
examination,  to  which  defrs.  excepted.  The  jury  found  for  the  pursuer, 
with  £500  damages.  The  defrs.  presented  a  bill  of  exceptions  to  the  rule 
above  mentioned,  and  asked  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  evidence.  The  Court  refused  the  bill  of  exceptions, 
holding  that  the  pursuer,  without  having  express  malice  in  his  issue,  was 
eotitl^  to  prove  malice  to  rebut  the  case  of  privilege  set  up  by  defrs.  and 
not  appearing  on  the  record.  But  they  set  aside  the  verdict  and  allowed  a 
new  trial,  on  the  ground  that  there  was  no  evidence  of  malice  against  the 
defrs. 

A±—8oL'Otn.^  Thorns.  AgenU--Li7idsay  S  PaJUrsm^  W.S.-^^-^AU,-^ 
AdvoaUut,  BtUie.    AgenU-^Macgregor  A  Bardayy  8.8.C. 

Shaw  v.  Dow  Ain>  Dobie. — Feb.  2. 
Jurisdidicm — Bedudion — SeritabU  Property  in  Scotland — Arrestment 
j.f,c — Action  of  constitution  and  reduction  at  the  instance  of  a  cre- 
ditor, inter  alia,  to  set  aside  as  fraudulent  under  the  Act  1621  and  at 
common  law,  a  conveyance  of  heritage  in  Scotland,  granted  by  Dow  to 
Dobie  after  he  was  insolvent  Dow,  who  now  resides  in  England,  pleaded 
no  jarisdiction.  Pursuer  maintained  that  the  Court  had  jurisdiction  (1)  in 
respect  that  the  sale,  being,  on  the  pursuer^s  contention,  fraudulent  and 
void  in  law,  Dow,  in  a  question  of  jurisdiction,  must  still  be  considered 
the  proprietor  of  heritable  subjects  situated  in  Scotland;  (2)  that  the 
pornier  had  validly  arrested  money  belonging  to  Dow  juriadictionis  fun- 
dondce  causa.  The  L.  0.  (Barcaple),  on  19th  Dec,  1868,  found  that  "it 
is  stated  by  pursuer  that  the  defr.  resides  there;  that  pursuer  alleges,  as  a 
gromid  for  holding  that  defr.  is  subject  to  the  jurisdiction  of  this  Court, 
that  he  is  the  owner  of  heritable  subjects  in  Scotland;  that  pursuer's  aver- 
ment as  to  this  matter  is,  that  Dow  was,  in  and  prior  to  June,  1862,  pro- 
prietor of  the  Crown  Inn,  Langholm,  of  which  he  executed  a  disposition  in 
^▼oar  of  Dobie,  and  that  it  was  arranged  that  Dobie  should  re-convey  to 
Dow,  but  that  no  back  letter  should  pass  between  them,  or  otherwise  that 
the  price  for  which  the  said  disposition  bore  to  be  granted  was  not  a  fair, 
JQst,  or  adequate  price;  that  Dow  admits  that  he  was  proprietor  of  said 
objects,  and  conveyed  them  to  the  other  defender,  but  in  other  respects 
denies  pursuer's  averments,  and  states  that  he  has  no  heritable  property 
ia  Sc<nland;  that  in  these  circumstances  there  are  not  termini  habiles  for 
*<>>tsiiiiog  juxisdiction  against  Dow  in  respect  of  hia  being  owner  of  hen* 
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tage  in  Scotland,  cft  on  any  other  gronndy  except  in  so  &r  as  jnrifldiction 
may  have  been  founded  by  arrestment" 

Afterwards  the  L.  0.  foand  that  the  debt  arrested,  amonnting  to 
XI  8s  6dy  having  been,  according  to  parsaer's  allegation,  incurred  in 
1862,  had  fiillen  under  the  triennial  prescription,  and  pursuer  did  not 
allege  the  existence  of  written  proof  of  the  debt;  that,  in  these  circum- 
stances, pursuer  had  not  set  forth  the  existence  of  fands  or  effects  of  defr. 
which  could  be  held  to  have  been  attached  by  arrestment,  so  as  to  con- 
stitute jurisdiction  against  him.  Sustained  the  plea  of  no  jurisdiction,  and 
dismissed,  etc. 

Pursuer  reclaimed. 

The  Lord  President  held  there  was  sufficient  ground  for  sustaining  juris- 
diction against  Dow  on  the  fiicts  as  they  are  alleged.  It  would  be  absurd 
to  call  upon  pursuer  to  prove  these  allegations  at  the  present  stage.  If  the 
allegation  is  true  that  the  alienation  by  Dow  to  Dobie  was  not  a  bona  fide 
sale,  there  can  be  no  doubt  that  Dow  is  owner  of  the  property,  and  Dobie 
is  nothing  more  than  a  trustee  of  Dow.  This  is  not  a  question  between 
the  truster  and  trustee,  but  with  a  third  party,  and  therefore  can  be  proved 
in  any  competent  way.  If  this  estate  has  been  made  to  pass  by  a  fraudu- 
lent trust,  Dow  is  still  the  owner,  and  subject  to  the  jurisdiction.  Pursuer 
avers  that  ^  the  sale  was  not  a  6ona  fide  sale,  but  a  device  resorted  to  for 
the  purpose  of  putting  the  subjects  beyond  the  reach  of  Dow's  creditors; 
that  it  was  part  of  the  ammgement  that  the  de£  Doby  should  reconvey  the 
property  to  the  def  Dow;  but  that  no  bill,  letter,  or  other  writing  to  that 
effect  should  pass  between  them."  If  Dow  &ils  in  proving  his  preliminary 
defence,  he  fails  on  the  merits.  As  regards  the  other  grounds  of  jurisdic- 
tion, jurisdiction  had  been  sufficiently  founded  by  the  arrestments  to  enable 
the  Court  to  deal  with  the  petitory  conclusions.  The  objections  stated  to 
the  arrestments  resolved  into  three: — (1)  that  the  debt  anested  had  suffered 
the  triennial  prescription.  If  such  a  debt  exists,  a  plea  to  meet  it  would 
not  prevent  it  from  being  a  good  ground  for  arrestment  so  as  to  found 
jurisdiction — ^for  prescription  does  not  extinguish  the  debt,  it  merely  limits 
the  mode  of  proo£  Besides,  an  honest  debtor  will  pay  his  debts,  and  the 
question  of  prescription  will  not  arise  at  all.  The  second  objection,  that  the 
debt  was  small,  was  a  very  delicate  matter.  The  debt  must  not  be  illusory, 
but  it  is  difficult  to  say  what  is  sufficient  In  this  case  the  amount — 
£1  8s  6d — ^was  sufficient  It  was  said  (3)  that  the  creditor  denied  the 
existence  of  the  debt,  but  this  was  irrelevant 

The  other  Judges  concurred,  and  Lords  Deas  and  Kinloch  gave  their 
opinion  that,  as  far  as  this  action  was  reaUy  for  the  purpose  of  recovering 
payment  of  a  simi  of  money,  arrestment  was  in  itself  sufficient  to  found 
jarisdict^n  even  as  regards  the  reductive  conclusions.  Jurisdiction  sus- 
tained. 

Act— Clark,  M'Kit,    AgenU^-Paterum  S  Bomanes,  W.8. A  ItSoL-Gefu^ 

Macltaiu    Agents — Lindsay  A  PaUrson^  W.S. 

Ross,  &C.  V.  Clyde  Navigation  Trs. — Feb,  2. 
Obligation — StatiUory  Trustees. — Declarators  by  Ross,  and  others,  pro- 
prietors of  the  lauds  of  Stobcross,  near  Glasgow,  that  defrs.  under  a  dis- 
position granted  in  1846  by  predecessors  of  pursuers,  are  bound  to  make  a 
wet  dock  and  wharves  on  the  lands  so  disponed;  that  they  are  not  entitled 
to  erect  on  them  any  buildings  except  those  necessary  for  working  a  dock, 
basin,  or  harbour;   that  the  hinda  were  disponed  in  1846  for  the  aole 
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purpoee  of  fotming  a  wet  dock  or  tidal  basin,  and  that  defirs.  are  not 
entitled  to  m^ke  a  public  quay  &cing  the  river  for  landing  timber,  and  to 
make  a  timber  store  on  said  lands,  etc.  The  L.O.  (Ormidale)  found  the 
purauers'  allegations  irrelevant  and  insufficient  to  support  the  action  as  laid, 
80  far  as  they  conclude  for  declarator  that  defrs.  were  bound  to  make  a  wet 
dock  or  tidal  basm,  etc.,  and  for  decree  upon  defrs.  to  make  and  maintain 
such  works;  assoilzed,  and  before  disposing  of  the  other  conclusions,  ordered 
proo£  Pursuers  reclaimed.  The  court  held  that  the  tr&  were  entitled  to 
exercise  a  large  discretion  as  to  the  time  when  the  wet  dock,  which  they 
were  under  an  obligation  to  make,  should  actually  be  constructed,  and  pur- 
suers could  not  as  yet  succeed  in  the  conclusions  which  were  intended  to 
compel  the  construction  of  the  wet  dock  within  a  limited  time  to  be  fixed 
by  the  Court  It  did  not  appear  that  there  was  as  yet  any  failure  to 
implement  the  obligation  in  question.  But  the  question  was  whether  defrs. 
were  entitied,  until  the  arrival  of  the  convenient  period  for  making  the  wet 
dock,  to  apply  the  ground  to  other  harbour  purposes,  and  in  particular  to 
the  landing  and  storing  of  timber.  It  was  clear,  that  if  the  trs.  were  to 
enjoy  an  unlimited  discretion  as  to  time,  and  were  at  the  same  time  entitied 
to  make  any  temporary  use,  as  they  contended  they  were,  of  the  ground  in 
question,  this  temporary  use  might  very  easily  become  permanent,  the  right 
reserved  by  the  pursuers  be  frustrated,  and  the  security  they  had  stipulated 
destroyed;  for  the  prohibition  to  turn  the  ground  to  any  other  purpose  than 
the  formation  of  a  wet  dock  was  such  a  security. 

Court  altered,  declared  in  terms  of  the  declaratory  conclusions,  and 
remitted  to  the  L.  0.  to  proceed  further  in  the  cause,  with  a  view  to 
carrying  the  judgment  into  effect 

AcL'-^L'Oen,,  A,  Moncrieff.  Agents — WiUon^  Bum  d  Gloag,  W.S.—^ 
Alt'-Clark,  Qiffard.    Agent— Janus  Webster,  S.S,C. 

Scott  v,  M'Murdo. — Feb.  4. 
Matter  and  Servant — Ejection. — ^Action  of  damages  by  a  coachman  for . 
wrongous  dismissal.  Defr,  was  assoilried  by  the  Sheriff,  and  the  Court 
adhered,  holding  that  there  was  no  proof  of  a  twelvemonth's  engagement, 
and  that,  if  there  were,  there  was  justification  for  pursuer's  dismissal  at 
the  end  of  six  months.  Pursuer's  furniture  had,  in  the  absence  of  him 
and  his  wife,  been  taken  out  of  the  house  which  he  occupied,  in  order  to 
glife  admission  to  the  new  coachman  and  his  wife.  But  there  was  here 
no  illegal  ejection,  pursuer  having  no  title  of  tenancy,  and  being  simply  in 
the  same  position  as  a  servant  living  in  the  master's  house.  There  had 
been  no  persoiud  violence,  which  might  have  made  a  different  case.  There 
waa  no  presumption  in  the  case  of  a  coachman  that  his  engagement  was 
for  a  year 

id— Scott,  Brani.    Agent—W.  S.  Stuart,  SS.a AU.— Sol-Gen.,  John 

MafshaU.    Agen^—ScoU,  Bruce,  A  Glover,  W.S. 

Burns  v.  Cbaiq. — Feb.  4. 
Amlmpfcy  AcL — Held,  aff  judgments  of  the  S.  S.  (Murray)  and  Sheriff 
of  Lanarkshire,  that  a  summons  of  accounting  at  the  instance  of  a  bank- 
nipt  discbarged  on  a  composition  against  the  person  who  had  been  trustee 
in  the  sequestration,  was  incompetent  under  sec.  142  of  the  Bankruptcy 
Act,  which  provides  that,  after  the  composition  has  been  approved  of,  the 
lequestration  shall  cease^  and  the  trustee  be  ezonered  and  disehaiged, 
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<<  provided,  nevertheldss,  tliafc  the  trustee  and  hie  cautioner  aball  be  liable, 
on  petUion  to  the  L.  O.  or  Sheriff/'  to  account  for  intromissions,  etc 

AcL—Scotty   Brand.      Ageni—A.   K.   Mackie,   8.8.0. AU.—lV€aion. 

Agmta-^Neilion  S  Cowan^  W.S. 

Mitchell  v.  Ca.nal  Basin  Foundry  Co. — Feb.  5. 

PaHnerskip  —  Compensation  —  Bankruptcy. —  Action  for  £461  4s  Gd^ 
balance  of  an  account  to  Davidson  &  Wood,  boiler-makers,  Glasgow,  for 
goods  furnished  and  work  done.  Pursuer  was  the  trustee  on  the  seques- 
trated estate  of  the  Union  Shipbuilding  Company  of  which  David  David- 
son and  William  Wood  (the  only  partners  of  the  firm  of  Davidson  &  Wood), 
along  with  George  Robinson  Andrews,  were  the  individual  partners.  He 
founded  on  an  assignation  by  Davidson  &  Wood  and  the  individual  partners 
of  the  sum  contained  in  the  said  account.  Defrs.  pleaded  compensation,  in 
respect  of  a  debt  of  £510  lis  4d  due  to  them  by  the  Union  Shipping  Co., 
and  contained  in  a  bill  granted  by  said  co.  in  their  favour,  but  dishonoured 
and  taken  up  by  the  defrs.  The  Union  Shipbuilding  Co.  were  sequestrated 
on  9th  March,  18G5. 

The  L.  O.  (Barcaple),  on  July  20,  1866,  repelled  the  plea  of  compensa- 
tion. Assuming  the  Shipbuilding  Co.  to  be  debtors  in  the  debt  pleaded  on 
by  the  defrs.,  there  would  have  been  no  eoncursiu  dehiti  et  credUi  if  David- 
son &  Wood  themselves  had  sued  for  it,  because  the  firm  of  Davidson  & 
Wood  was  not  a  partner  in  the  Shipbuilding  co.  Though  David  Davidson 
and  William  Wood  were  partners  of  the  latter  also,  the  company  estates 
were  quite  distinct,  and  each  subject  to  its  own  liabilities;  and  the  assigna- 
tion had  not  the  effect  of  producing  the  necessary  concursus.  The  debt 
sued  on  was  due  to  the  trustee,  not  as  representing  the  bankrupts,  to  whom 
it  never  was  due,  but  the  body  of  creditors  on  whose  behalf  it  was  acquired; 
while  the  debt  due  to  the  defrs.  was  not  the  debt  either  of  the  trustee  or 
of  the  body  of  creditors,  "  the  trust  being  merely  a  legal  administration  for 
dividing  the  estate  among  the  creditors,  not  involving  representation  of  the 
*  bankrupts.*' 

Defrs.  reclaimed,  and  the  Court  remitted  to  allow  proof  before  answer  of 
defrs.'  averments  in  support  of  their  plea  of  compensation.  After  the 
proof,  the  L.  0.  seeing  no  cause  to  depart  from  his  former  view,  repelled 
the  defences,  and  decerned  in  terms  of  the  conclusions.  Defrs.  again  re- 
claimed, and  the  First  Division,  on  Dec.  17,  1868,  recalled  and  appointed 
the  case  to  be  argued  before  the  Firpt  Division,  with  three  Judges  of  the 
Second  Division,  on  the  question  whether  the  defrs.  were  entitled  to  plead 
compensation  in  respect  of  the  said  debt  of  £510.  The  interlocutor  making 
this  order  contained  findings  in  fact,  "  that  the  defenders  are  owing  to  the 
firm  of  Davidson  &  Wood,  and  to  the  pursuer  as  the  assignee  of  the  said 
firm,  the  sum  of  £461  4s  fid  sued  for,  as  the  balance  of  an  account  for  fur- 
nishings made  and  work  done  for  the  defenders  by  said  firm  between  20  th 
July,  1864  and  23d  February,  1865;  that  the  Union  Shipbuilding  Co.  are 
owing  to  the  defrs.  £510  lis  4d,  being  the  amount  of  a  bill  drawn  by  the 
defrs.  and  accepted  by  the  said  Union  Shipbuilding  Co.,  dated  25th  Nov., 
1864;  that  the  only  partners  of  the  said  company  of  Davidson  <k  Wood 
are,  and  were  at  the  dates  above  specified,  David  Davidson  and  John  Wood, 
and  that  those  two  partners  are  and  were  equally  interested  in  the  said 
company  concern;  that  at  the  date  of  the  said  bill  the  partners  of  the  said 
Union  Shipbuildiing  Co.  were  the  said  D.  Davidson  and  John  Wood,  and 
another  person  named  Andrews^  and  that  those  three  persons  were  equally 
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interested  in  tlie  said  company  concern  of  the  said  Union  Shipbnilding  Co.; 
that  the  said  Union  Shipbuilding  Co.  is  bankrupt,  and  has  been  seques- 
trated, and  that  the  pursuer  is  trustee  in  the  sequestration;  that  the  firm  of 
Davidson  &  Wood  is  solvent.'*  It  further  appeared  at  the  debate,  and  was 
founded  on  by  the  defrs.,  that  the  sequestration  of  the  Union  Shipbuilding 
Co.  included  a  sequestration  of  the  individual  partners  and  their  estates. 
At  advising — 

The  Lord  President  said  pursuer's  case  was  that  he  was  assignee  of  the 
firm  of  Davidson  &  Wood,  and  that  in  that  character  only  he  had  right  to 
the  debt  sued  for,  and  that  he  had  the  full  right  of  his  cedents,  and  was 
not  exposed  to  the  plea  of  compensation.  But  he  had  mistaken  his 
position.  For  when  David  Davidson  and  John  Wood  were  individually 
sequestrated  as  partners  of  the  Union  Shipbuilding  Co.,  the  firm  of 
Davidson  and  Wood,  of  which  they  were  the  solo  partners,  was  necessarily 
and  eo  ipio  dissolved,  because  their  interest,  as  its  partners,  in  its  estates 
passed  to  the  trustee.  In  fact,  all  the  surplus  estate  of  Davidson  &  Wood 
vas  attached  by  the  sequestration  of  the  Union  Shipbuilding  Co.,  and 
passed  to  pursuer  as  trustee.  It  was  settled  that,  so  soon  as  a  company  is 
dissolved,  its  assets  are  no  longer  company  property,  and  cannot  be  uplifted 
by  a  partner  without  special  authority.  This  was  not  inconsistent  with 
the  rule  that  a  company  may  still  subsist  for  purposes  of  winding  up — 
u,,  of  realising  the  separate  rights  of  the  partners  which  come  in  place  of 
the  former  indivisible  estate  of  the  company.  Here  pursuer,  before  he 
obtained  the  assignation  founded  on,  was  truly  vested  in  the  surplus  assets 
of  Davidson  &  Wood — which»  it  was  proved  by  the  sederunt  book,  con- 
sisted of  X88  in  cash,  and  the  debt  sued  for.  It  might  be  doubted 
vhether  the  assignation  gave  any  other  right  than  the  pursuer  had  before. 
The  individual  partners  were  bound  to  grant  all  necessary  deeds  to  facili- 
tate the  recovery  of  the  estate;  and  the  truth  was,  that  if  the  assignation 
was  not  a  fraud  on  the  creditors  of  Davidson  &  Wood,  it  was  only  an 
assignation  of  a  debt  already  vesj^ed  in  the  assignee.  He  thought  the  plea 
of  compensation  well  founded.  A  creditor  of  a  company  may  plead  com- 
pensation in  respect  of  a  debt  due  to  him  by  a  partner  of  it,  and  it  made 
no  difierence  if  the  company  were  bankrupt.  RuMdl  v.  M^Nah^  3  S.  63, 
and  other  cases.  When  it  was  established  that  the  pursuer  truly  repre- 
sented the  private  estate  of  David  Davidson  and  John  Wood,  the  concurstu 
debiti  et  erediti  was  clear,  for  they  were  liable  in  payment  of  the  debt 

Lord  Deas  agreed  that  the  plea  of  compensation  should  be  sustained. 
But  he  could  not  withhold  his  opinion  that,  as  the  case  was  originally 
presented  to  the  L.  O.  and  to  the  Court,  the  L.  O.  was  wrong.  He 
Kmamed  of  opinion  that,  apart  from  the  additional  facts  brought  out  at 
the  hearing,  and  merely  taking  the  facts  fixed  by  the  interlocutor  of 
Dea  17,  there  was  room  for  compensation.  If  there  had  been  no  third 
partner  in  the  Shipbuilding  Co.,  the  case  would  have  been  on  all  fours 
with  Williams  ds  Inglis  &  Borthwick,  June  13,  1809,  and  other  cases  in 
which  compensation  had  been  sustained;  but  it  could  not  affect  the  result 
that  there  was  here  a  third  party  conjunctly  and  severally  liable  along  with 
David  Davidson  and  John  Wood  for  the  debt  due  to  the  defenders.  The 
material  fact  remained,  that  they  were  conjunctly  and  severally  liable  for 
that  debt  on  the  one  hand,  while  the  debt  due  by  the  defrs.  was  sought  to 
DC  recovered  substantially,  for  their  joint  behoof,  on  the  other  hand. 
I^rd  Benholme  concurred  with  the  L.  P.^  bat  had  very  serious  doubt 
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whether  compensation  oould  have  been  allowed  as  between  the  debt  of  one 
company  and  the  credit  of  another^  even  though  the  partners  were  the 
same. 

The  other  Judges  all  concurred  with  the  L.  P.;  Lord  Ardmillan  agreeing 
with  Lord  Deas's  opinion  on  the  collateral  question^  and  Lords  Neaves  and 
Kinloch  with  Lord  Benholme. 

The  plea  of  compensation  was  therefore  sustained. 

AcL — Lanecuter.  Agents — Wilson,  Bum,  S  Gloag,  W.8,^^AU,Sol'0€n,9 
Shand.    Agent'-Cim^pbeU  <t  Smithy  8.8.C. 

Ankakd  v.  Annand. — Feb.  6. 

Proof-^Loam  under  £S  6$.  8rf. — ^The  question  in  this  case  related  to 
certain  claims  against  the  executry  estate  of  the  late  Bev.  Thos.  Annand, 
which  the  claimant,  John  Annand,  proposed  to  prove  by  parole.  All  the 
claims  were  for  repayment  of  sums  which  John  alleged  he  had  paid  on  behalf 
of  the  deceased,  who  was  his  brother,  and  the  account  now  in  question 
amounted  to  £34. 

The  Lord  President  said  it  was  necessary  to  distinguish  the  various  items 
in  the  account  The  latest,  dated  23d  March,  1867,  being  £1  10s  for  seed 
potatoes,  differed  in  two  respects  from  the  others.  The  receipt  was  in  the 
hands  of  John  Annand,  and  it  was  of  much  more  recent  date  than  the  others. 
These  facts  were  favourable  to  the  claimant,  and  on  the  authority  of  Fair- 
bairn  V.  Fairbaim,  March  18,  1868,  6  MacpL  640,  he  was  entitled  to  proof 
pr<mt  dejure.  But  the  concessions  to  the  claimant  must  stop/  here.  No 
doubt  was  to  be  cast  on  the  recognised  rule  of  practice — ^a  rule  ingrained  in 
our  practice,  and  of  everyday  observance  in  Sheriff  Courts,  that  advances  of 
less  than  £100  Scots  (£8  6s  8d)  may  be  proved  by  parole.  That  was  not 
the  ground  on  which  John  Annand's  contention  was  inadmissibla  The 
payment  of  £16  for  servants'  wages  was  to  be  regarded  as  a  single  item, 
and  not  three;  for,  although  paid  to  three  persons,  it  was  paid  at  onetime, 
and  formed  but  one  advance.  It  would  be,  moreover,  most  dangerous  to 
allow  a  claimant  to  prove  by  parole  that  he  paid  debts  of  a  deceased  person, 
the  vouchers  for  which  are  found  in  the  repositories  of  the  deceased.  It 
was  not  easy  to  see  what  evidence  could  be  adduced  in  such  a  case  but  the 
oath  of  the  claimant;  and,  although  that  might  seem  an  objection  to  the 
validity  rather  than  the  competency  of  evidence,  it  was  in  conformity  with 
the  usages  of  the  world  to  take  writing  from  a  party  to  whom  such  an 
advance  is  made;  and  if  the  advance  were  provable  by  parole,  a  man's 
estate  might  be  eaten  up  by  such  claims,  however  carefully  he  might  keep 
bis  accounts  and  vouchers.  The  other  items  were  of  such  a  kind  that  it 
was  reasonable  to  expect  writing. 

Lord  Deas  said  that  no  institutional  writer  or  case  affirmed  the  proposition 
that  parole  proof  was  always  admissible  in  regard  to  cU&ims  for  sums  under 
£100  Scots.  But  they  did  say  that  some  things  would  exclude  parole  in 
such  cases — e.g.,  if  it  was  a  case  in  which  writing  might  be  reasonably  ex- 
pected, or  if  there  were  a  long  delay  in  making  tiie  claim,  especially  if  one 
of  the  parties  had  died.  These  considerations  were  still  more  important 
now  when  the  testimony  of  parties  themselves  is  admitted.  In  most  of  the 
items  in  this  case,  these  two  things  which  exclude  parole  concurred  It 
was  usual,  in  such  cases  as  this,  for  receipts  to.  be  taken;  and  though  it 
might  be  easy  for  the  claimant  to  prove  that  he  had  paid  the  money,  it 
might  not  be  so  easyi  in  the  drcamstances,  to  prove  that  the  deadmanbad 
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repaid  it     His  Lordship  concurred  in  all  the  particulars  of  the  case  with 
the  Lord  President. 
Lords  Ardmillan  and  Einloch  concurred. 


SECOND  DIVISION. 


Mackenzie  v.  Cabriok. — Jan.  26. 

Common  Property — Servitude. — Appeal  from  the  Dean  of  Guild  Court 
of  Glasgow,  on  the  question  whether  appt  was  entitled  to  arch  over  a 
portion  of  a  lane  or  passage  opposite  his  own  property.  He  alleged  that 
said  passage  was  not  a  public  lane,  but  that  the  solum  was  the  property  of 
the  various  proprietors  of  the  ground  on  the  west  side  of  the  lane  so  far  as 
ex  adveno  of  ^eir  properties,  that  the  portion  thereof  opposite  to  his  ground 
was  his  exclusive  property,  and  that  the  only  restriction  thereon  was  that 
under  his  titles  he  was,  in  common  with  the  other  proprietors,  bound  to 
leave  a  passage  12  feet  in  breadth  along  the  line  of  the  lane  in  question. 

The  petition  was  opposed  by  the  proprietors  of  adjacent  lots  of  ground, 
and  by  the  Master  of  Works.  The  D.  of  G.,  after  inquiry,  dismissed  the 
petition.  Appt.  contended  that  the  obligation  in  his  titles  to  leave  open 
the  lane  or  passage  in  question  was  a  servitude,  and  that  was  not  interfered 
with  by  arching  over  the  passage.  The  Court  adhered,  holding  that  the 
obligation  in  question  was  not  a  servitude  but  a  reserved  right  of  property 
in  the  lane  in  fervour  of  the  body  of  proprietors,  and  that  that  being  so,  the 
arching  over  of  the  lane  was  an  interference  with  property  which  was  not 
ezdasively  appt's  own. 

AcL-Sol.'Gen.,  Shand.    AgerOs—J.  S  B.  D.  Boss,   W.8. AlL-^Clarh, 

Lu.    Agents — Murray^  Beithf  S  Murray^  W.S. 

Fowler  v.  Fowxee  and  Othebs. — Jan.  28. 

Entail — Revocation. — Declarator  by  Fowler  of  Raddery  that  the  lands  of 
Raddery  are  not  entailed.  By  deed  dated  Oct.  29,  1821,  James  Fowler 
"gave,  granted,  and  disponed**  the  lands  of  Raddery  ** to  and  in  &vour  of 
myself  during  all  the  days  of  my  life,  and,  after  my  death,  to  **  a  8peci6ed 
series  of  heirs;  ..."  whom  &iling,  to  such  other  person  or  persons 
u  I  shall,  at  any  time  during  my  life,  or  even  on  death-bed,  name  and 
appoint  to  succeed  to  me  in  my  said  lands  and  estates,  by  any  writing  to 
l)e  executed  by  me  for  that  purpose;  whom  all  failing,  and  that  I  shall  not 
execute  any  other  nomination  of  heirs,  or  that  these  heirs  fail,  to  my  nearest 
^wM  heirs  or  assignees  whatsoever;  .  .  .  reserving  always  full  power 
and  liberty  to  me,  at  any  time  of  my  life,  not  only  to  revoke  and  alter  the 
foiesaid  course  and  order  of  succession  as  to  all,  or  any,  of  the  heirs  of 
tailzie  and  provision  before  specified,  and  also  to  revoke  and  alter  any  of  the 
conditions,  provisions,"  etc.  By  deed  dated  27th  Nov.,  1840,  Mr  Fowler 
declared,  "  in  virtue  of  the  reserved  power  to  revoke  and  alter  the  same,  I 
do  hereby  revoke  and  alter  the  course  and  order  of  succession  contained  in 
^  said  disposition  and  deed  of  entail,  and  declare  the  destination  to  my 
said  lands  and  estate  to  be  as  follows — viz.,  ''  in  the  first  instance,  to  and 
io  £ivonr  of  myself  during  all  the  days  of  my  life,  and  after  my  death  to  the 
ttid  Heniy  Mackenzie  Fowler,"  etc.  The  destination  in  this  new  deed  was 
ndically  different  from  that  contained  in  the  former. 

Poisaer  pleaded  (1)  By  the  supplementary  deed  the  entailer  revoked  tn 

VOL  XIZL,  NO.   CXLYII.— MABCH,   1869.  M 
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toto  the  destiiiation  in  the  first  deed;  (2)  the  second  deed  containing  no 
dispositive  claose,  cannot  operate  as  a  conveyance  to  the  institute  and  series 
of  heirs  mentioned  in  it;  and  (3)  the  nomination  of  heirs  in  the  second  deed 
was  not  in  conformance  with  the  power  reserved  in  the  first.  De£rs.  replied, 
the  two  deeds  together  form  a  valid  entail 

The  L.  O.  (Kinloch)  found — (I)  That  the  supplementary  deed  was  not 
executed  in  terms  of  the  reserved  power  in  the  first  deed;  (2)  that  the 
destination  in  the  first  deed  was  revoked;  (3)  that  the  supplementary  deed 
did  not  contain  a  valid  conveyance  to  the  heirs  mentioned  in  it;  and  (i 
that  the  pursuer  holds  the  lands  of  Raddery  as  unlimited  fiar. 

The  defrs.  reclaimed,  but  the  Court  adhered. 

Act,—Oifford,  Duncan,    AgenU — Mackemie  A  Fraser,  W»8, AU. — Claris 

Balfour.    AgevUa— Mackemie  S  Black,  W.8. 

Ferbibb  V,  Handysede  &  Hekdebson. — Jan.  26. 

Ship — Pari  Owner — Ptrwnal  Bar — Accounting, — Action  brought  by  one 
of  the  part  owners  of  the  b.8.  Caledonia,  against  Handyside  k  Henderson, 
part  owners  and  agents  of  the  said  vessel,  for  an  account  of  the  whole 
receipts  and  disbursements  had  by  defrs.  in  connection  with  the  Caledonia 
from  10th  Dea,  1863,  when  pursuer  became  a  part  owner,  and  for  payment 
of  such  sums  he  should  be  ascertained  upon  said  account  to  be  due  by 
defrs.  to  pursuer.  The  Caledonia  sails  between  Olasgow  and  New  York; 
defrs.  keep  a  book  in  which  her  earnings  and  disbursements  are  entered; 
this  book  is  balanced  half-yearly,  and  audited  by  one  of  the  part  owners; 
after  each  audit,  a  dividend  is  declared,  and  any  balance  of  profit  was 
carried  to  a  reserved  fund;  this  system  was  in  operation  since  pursuer 
became  a  part  owner;  and  he  did  not  object  to  it,  but  drew  his  dividends 
like  the  other  part  owners.  Defrs.  pleaded  that  the  action  was  excluded 
BO  far  as  directed  by  an  individual  part  owner  against  them,  the  defrs.  as 
part  owners  and  agents. 

The  L.  O.  (Barcaple)  dismissed  the  action,  holding  that  pursuer  was 
barred  by  his  acceptance  of  dividend  from  maintaining  an  action  for 
accounting  at  his  individual  instance,  reserving,  however,  to  him  any  right 
of  action  which  he  might  have  against  the  other  part  owners  of  the  ve^ 
as  a  body,  or  which  he,  in  conjunction  with  the  other  part  owners  might 
have  against  defrs.  as  the  agents  of  the  vessel.     The  Court  adhered. 

AcL—Moncrieff,  Oloag,    AgenU— Wilson,  Bum  S  Ghag,  W.S. AlL- 

Sol-Gen,,  Young,  Watson.    Agents — HamilUm  dt  Kinnear,  W,S. 

Allan  k  Mann  v.  Lang. — Feb,  4. 
Summary  Procedure  Ad. — Advn.  from  Dean  of  Guild  Court  of  Glasgow 
of  proceedings  in  a  petition  by  the  P.  F.  against  brick  manufacturers  and 
builders,  Glasgow,  praying  to  have  it  found  that  respondents  had  been 
guilty  of  an  offence  within  the  meaning  of  Glasgow  Police  Act  1866,  s.  302, 
in  so  far  as  they  had  disobeyed  an  injunction  of  the  Master  of  Works  to 
remove  within  a  certain  time  a  gate  erected  by  them  in  front  of  their 
premises  in  Victoria  St,  Glasgow;  and  craving  to  have  respts.  found  liable 
in  a  penalty  not  exceeding  40s.  for  each  day  it  should  continue,  and  to 
have  decree  therefor,  and  warrant  for  imprisoning  the  respts.  for  any 
period  not  exceeding  twenty  dayH,  failing  payment  within  fourteen  days. 
Defence  mainly  on  the  averment  that  the  ground  in  question  was  private 
property,  to  which  the  respondents  had  a  feudal  title.  The  D.  of  0. 
repelled  this  defence,  and  respts.  advocated.  Petr.  pleaded  that  the 
advocation  was  incompetent,  the  proceedings  being  of  a  criminal  nature, 
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sod  all  renew  in  the  Coart  of  Session  being  ezcladed  by  the  provisions  of 
the  Sommary  Procedure  Act  1864,  sec.  28. 

Plea  sustained  and  held  that  the  procedure  was  criminal,  and  review  in 
this  Court  iocompetent  The  advr.  moved  that  the  advn.  should  be 
remitted  to  the  Court  of  Justiciary;  but  the  Court  held  that  they  had  no 
power  to  do  so. 

Act.—Fraser^  Maclean,      Agent— ^ohn   GaUetly,  S.S.C. AU.-^WaUon^ 

AgtntM^CatnpheU  ^  Smith,  S.8.C. 

ESDAILE  V.  Cabneot. — Fd>.  5, 

Teinds — Valuation. — ^This  was  a  question  in  the  locality  of  Rescobie, 
between  the  minister  and  the  proprietor  of  lands  which  had  hitherto  been 
localled  upon  in  the  parish  of  Aberlemnp,  and  had  been  valued  as  in  that 
parish,  and  the  stipend  paid  on  the  footing  of  the  valuation  so  made.  The 
minister  maintuned  (1)  that  the  lands  were  truly  situated  in  Rescobie, 
and  must  be  localled  on  in  that  parish;  (2)  that  the  teinds  of  the  lands 
conld  not  be  dealt  with  as  valued,  the  valuation  describing  them  as  in 
Aberlemno.  Camegy  denied  that  they  were  in  Rescobie,  but  pleaded  that, 
even  if  they  were  so,  the  valuation  was  good;  and  further,  that  the 
minister's  contention  could  only  be  given  effect  to  upon  his  bringing  a 
reduction  of  the  subsisting  locality  of  Aberlemno. 

The  L.  O.  (Barcaple)  found  (1)  that  defr.'s  lands  were  locally  situated 
in  Rescobie,  and  not  in  Aberlemno,  and  were  therefore  liable  to  pay  stipend 
in  the  former;  (2)  that  they  were  to  be  dealt  with  as  valued,  notwith- 
standing that  the  decree  of  valuation  described  them  as  in  Aberlemno; 
(3)  that  it  was  not  necessary  for  the  minister  to  reduce. 

The  Court  adhered. 

Ad.'-WaJtMn^  Qloag,    Agents— W.  H.  A  W,  J,  Sands,  W.8. AtL—Clmrh, 

Nevoff.    Agent&ScoUj  Monarieff  S  Dalgety^  W.S. 

Stswabt  &  Macdonald  v.  M'Call. — Fd>,  16. 
Matter  and  Servant — Probative  Writing, — ^Advn.  from  Glasgow.  Advo- 
cators sued  respt  to  have  him  ordained  to  implement  a  contract  of  service, 
or  found  liable  in  damages.  On  Dec.  20,  1867,  advrs.  and  respt.  entered 
into  missive  letters,  neither  holograph  nor  tested,  whereby  the  latter  agreed 
to  serve  the  former  as  salesman  for  two  years.  On  the  same  date  respt. 
wrote  the  advrs.,  stating  that  on  reconsideration  he  found  himself  unable  to 
enter  into  the  engagement  Advrs.  brought  this  action.  Defence,  inter 
alia,  the  missives  were  neither  holograph  nor  tested,  and  therefore  there 
had  been  locus  poenitentioB,  The  S.  S.  (Qalbraith)  repelled  this  plea,  on  the 
ground  that  the  missives  were  in  re  mercatoria.  The  Sheriff  (Bell)  altered 
and  asBoikied,  holding  that  a  contract  of  service  was  not  in  re  mercatoria; 
and  that  being  for  more  than  one  year,  and  not  having  been  followed  by  ret 
intenrenttiM,  the  contract  required  to  be  probative,  and  not  being  so,  was 
not  bindings     The  Court  adhered. 


COURT  OF  LORDS  ORDINARY. 

Stucklaitd  and  Others  v,  Neii^ion  &  Mackintobh. — Jan,  20. 

Charter-Party — Deviation — Power  of  Matter — Principal  and  Agent — 

Advn.  from  Sheriff  of  Lanark.     Defrs.  were  owners  of  the  Tornado,  which 

Vis  chartered  by  Wilson  &  Chambers  for  a  voyage  from  Liverpool  to  any 

two  ports  in  New  Zealand  as  charterers  might  decide  before  sailing.     She 
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sailed  from  LiTerpool  for  Auckland,  New  Zealand,  and  arrived  there  in  Sept., 
1859.  By  the  charter-party,  the  Tornado  was  consigned  to  Strickland  A 
Co.,  as  consignees,  and  agents  for  defrs.  After  discharging  at  Auckland, 
the  captain,  instead  of  proceeding  with  his  ship  to  Wellington,  as  agreed  on 
in  the  charter-party,  entered  into  an  agreement  with  Strickland  A  Co.,  the 
charterers'  agents,  to  tranship  passengers  and  cargo  for  Wellington. 
Pursuers  alleged  that  the  reason  of  this  deviation  from  the  charter-party 
was  that  the  crew  had  become  disobedient  to  the  captain's  order.  It  was 
proved,  however,  that  a  now  crew  was  shipped  at  Auckland,  and  there  was 
nothing  in  the  condition  of  the  vessel  to  make  the  continuation  of  the 
voyage  to  Wellington  impossible  or  imprudent  The  action  concluded  for 
£961  4s  8d,  being  the  balance  due  upon  certain  accounts  of  disbursements 
for  the  ship,  or  otherwise  for  payment  of  certain  sums  contained  in  two 
bills  drawn  by  the  captain  on  de&s.  Defence,  that  neither  agents  nor  captain 
had  power  to  interfere  with  the  destination  of  the  ship  in  tiie  charter-party. 
The  S.  S.  (Bell)  found  that  the  master  had  no  power  to  enter  into  an  agree- 
ment for  such  deviation,  and  that  her  owners  were  not  bound  to  accept  bills 
for  disbursements  made  on  account  of  such  deviation,  nor  for  the  exchange 
and  re-exchange  on  the  drafts  which  defrs.  refused  to  accept  On  appeal, 
the  Sheriff  (Bell)  adhered  to  his  former  deliverance.  The  pursuers  advocated. 
The  Court  adhered.  They  held  it  proved  that  there  was  no  necessity  for 
deviation  from  the  charter-party.  Agents  might  have  a  special  power  to 
interfere  with  the  destination  of  a  ship,  but  there  was  no  such  power  in 
this  case;  so  that  the  whole  case  depended  on  the  power  of  the  captain. 
The  captain  could  not  make  any  deviation  except  something  had  happened  to 
make  the  execution  of  the  arrangement  in  the  charter-party  impossible — as, 
for  instance,  if  his  destination  were  a  port  in  a  country  which  had  gone  to  war 
with  his  own  country.  Nothing  had  happened  in  his  case  which  was  not 
in  the  contemplation  of  the  parties  when  the  charter-party  was  entered  into. 
Pursuers  had  failed  to  show  that  the  captain  was  justified  in  deviating  from 
the  charter-party.  On  the  question  of  exchange  and  re-exchange,  they  held 
that  defrs.  could  not  be  called  upon  to  pay  exchange  on  bills  which  they 
never  accepted,  nor  were  bound  to  accept. 

Ad. — Advocates,  Shcmd.    Agents — Morten^  Whitehead,  A  Oreig,  W.S, 

Alt.— Clark,  Madean.    AgenU^J.  A  E.  D.  JBoM,  W.8. 

Bain  v.  Coupeb. — Jan.  28. 
Court  of  Semen  Act  1868 — Lott  Summons — Depending  Proceu. — In  this 
advocation  the  whole  questions  between  the  parties  had  been  disposed  of. 
The  Court  had  recalled  the  interlocutors  of  the  Sheri£b,  and  given  decree 
with  expenses  against  respt;  but  when  the  process  was  transmitted  to  the 
extractor,  he  found  that  the  principal  summons  was  anussing.  The  advr. 
applied  to  have  the  certified  copy  in  the  process  held  equal  to  the  original 
summons  under  the  recent  Court  of  Session  Act,  sec.  15.  Respt.  main- 
tained that  the  action  was  not  a  depending  process  in  respect  that  Uie  whole 
merits  of  the  cause  had  been  disposed  o^  and  expenses  decerned  for,  and 
that  the  Court  had  no  power  to  grant  the  motion,  or  to  do  anything  further 
in  the  action.  The  Court  held  unanimously  that  the  statute  was  remedial, 
and  was  intended  to  provide  a  remedy  for  this  very  case  of  a  principal  docu- 
ment being  lost  They  held  that  the  question  whether  an  action  was  de- 
pending or  not  must  be  a  question  of  circumstances.  An  action  might 
depend  for  certain  purposes  and  not  for  others.  An  action  might  be  held 
to  depend  before  it  came  into  court  at  alL    When  a  summons  is  aigneted, 
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It  is  held  to  be  a  depending  process,  so  as  to  validate  diligence  nsed  upon 
it  before  it  came  into  court  at  all.  They  therefore  held  that  the  action  was 
depending  to  the  extent  of  enabling  the  Court  to  put  the  advr.  in  a  position 
to  cany  out  the  judgment  of  the  Court 

Ack—MaedonM.    Agents — Crauford  and  Chdkrie,  8,8.C, AU. — Rhind, 

Agent— J.  Barton,  S.S.C. 


SHERIFF  S.  D.  COURT,  AIRDRIK--Sheriff  Logib. 
Qalt  v.  M'Laren. 

Small  Dfht  Act — Sist — Poinding — Implement — Sheriff  Officer — Reparation 
—Negligence, — Gait,  accountant^  sued  McLaren,  sheriff  officer,  for  damage 
sastained  by  defender's  wilful  or  careless  breach  of  duty  or  failure  to 
8er?e  copy  sist  on  Waugh  at  pursuer's  instance,  for  two  days  after  receiving 
instructions  to  do  so,  in  consequence  whereof  the  days  of  charge  upon  a 
decreet  in  S.  D.  Court^  dated  12th  May,  1868,  at  the  instance  of  Waugh  against 
Oalt,  were  allowed  to  expire  without  the  sist  being  served,  and  Waugh 
was  allowed  to  execute  a  poinding  in  implement  of  said  decree,  rendering 
said  sist  of  no  avail,  whereby  pursuer  was  compelled  to  pay  the  sum  which 
be  would  not  otherwise  have  had  to  do,  as  well  as  an  account  to  pursuer's 
•genta  , 

Defr.  argued  that  a  poinding  after  a  sist  had  been  obtained  was  not 
implement,  so  as  to  prevent  hearing;  that  the  Sheriff  Clerk  had  rightly 
issaed  the  sist,  there  being  then  no  poiuding,  and  that  Qalt  should  have 
followed  out  the  sist^  and  taken  the  judgment  of  the  court  on  that  point; 
but  having  stopped  short  and  paid  the  contents  of  the  decreet,  he  had  lost 
his  relief.  Farther  the  sist  had  been  duly  served.  The  sist  was  not  to  be 
heard  till  9th  June,  and  the  officer  received  the  writ  on  28th  and  served  it 
on  30th  May,  while  he  would  have  been  in  ample  time  to  have  done  so  on 
the  3d  June.  There  was  no  authority  for  holding  a  poinding  to  be 
implement  where  a  sist  was  obtained  before  the  poinding. 

The  S.S. — ^There  being  no  precedent  in  the  Supreme  Court,  he  could 
only  be  guided  by  the  opinions  in  Rowan  v.  Mercer,  12th  May,  1863, 
where  the  Lord  Justice-Clerk  had  said,  ''To  sist  execution  is  to  stop 
diligeuce  so  as  to  prevent  the  decree  being  enforced  by  diligence  to  obtain 
payment  of  the  debt;  and  the  question  is,  whether  the  Sheriff-Clerk  was 
in  the  position  in  which  the  statute  authorises  him  tb  issue  a  sist.  It  ia 
to  be  observed  he  is  the  party  to  issue  the  sist;  there  is  no  appeal  to  the 
discretion  of  the  Sheriff  But  here  a  poinding  was  executed  before  a  sist 
was  applied  for.  After  that,  a  sist  was  not  a  method  of  stopping  procedure. 
The  form  for  preventing  a  threatened  sale  is  a  petition  for  interdict"  The 
8.Si  referred  to  and  read  s.  16,  of  S.  D.  Act  respecting  the  giving  out  of 
siflts  by  the  Sheriff-Clerk,  and  inclined  to  the  opinion  that  the  service  of 
the  cist  had  just  the  virtue  of  giving  the  pursuer  in  the  sist  a  right  to  be 
heard,  when  the  day  fixed  for  the  hearing  came  up.  Although  far  from 
confident  in  his  opinion,  still  he  had  come  to  the  conclusion  that  the  poinding 
here  could  not  be  held  as  implement;  neither  did  he  consider  the  officer  in 
fault  in  not  serving  the  sist  sooner.  Qalt  was  to  blame  in  keeping  up  the 
chaige  for  eight  days  without  getting  a  sist  out,  and  then  without  instruc- 
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tions  to  deft,  that  he  was  to  aerve  immediately,  as  there  Was  danger  of  a' 
poinding  on  the  expiration  of  the  charge,  to  seek  relief  against  the  officer 
after  Gait  had  paid  the  money  in  Waugh's  decreet,  and  without  following 
up  the  sist  and  taking  the  opinion  of  Court  on  the  point  of  implement 
having  taken  place. 
Act.— Motherwell AU.—Bose. 

SHERIFF  S.  D.  COURT,  PERTH.— Sheriff  Ba^bclat,  LL.D. 

Maoobegob  v.  Crieff  Police  Combcissionebs,  Pebth  and  Cbibff 

TuBNPiKB  Road  Tbubtees,  and  W.  Donaldson  &  Sons. 

Reparation — Road  TnuUes — Police  Commimonen — Matter  and  Servant 
— ^This  was  an  action  of  damages  against  the  defre.,  or  one  or  more  of  them, 
for  having  illegally,  culpably,  and  negligently  placed,  or  caused  or  allowed 
to  be  placed  on  the  public  street  or  road  leading  through  Criefi^  and  at  a 
point  thereof  between  the  Drummond  Arms  Hotel  and  the  Tollhouse  at 
the  east  end  of  Crieff,  on  the  night  of  Sunday  the  23d  of  August  last,  large 
stones  and  other  materials,  in  consequence  of  which  the  pursuer's  dog-cart, 
which  he  was  driving  along  said  street  or  road,  was  upset  and  destroyed, 
his  horse  much  injured,  and  himself  a  good  deal  injured;  and  being  obliged 
to  hire  another  machine  from  Crieff  to  Perth  that  night,  he  incurred  the 
further  expenses  stated  in  the  account 

The  notes  of  the  S.  S.  are  as  follows: — 

The  parties  led  a  very  lengthy  proof  Ten  witnesses  (including  the  pur- 
suer) were  examined  for  the  prosecution,  and  seven  in  defence. 

The  facts  appear  to  be  as  follows: — The  burgh  of  Crieff  has  adopted  the 
Qeners!  Police  Act  (1862)  in  all  its  clauses.  The  Commissioners  of  Police 
issued  instructions  to  their  inspector  to  have  the  pavements  in  Blast  High 
Street  and  other  streets  repaired,  at  the  expense  of  those  owners  who  bad 
hjled  to  do  so.  The  inspector  called  on  the  Rev.  Mr  Young  of  Newburgh, 
by  letter  dated  30th  July  last,  to  do  so,  as  effeiring  to  his  property  on  the 
north  side  of  East  High  Street  Other  proprietors  both  east  and  west  of  Mr 
Young*s  property  had  already  done,  or  were  in  course  of  doing  so.  Mr 
Young  employed  the  defra  Donaldsons  to  do  the  work.  The  length  of  the 
pavement  was  about  30  feet  The  flags  were  renewed  where  necessary,  and 
the  old  ones  used  so  far  as  practicable.  Two  men  were  employed  by  Messrs 
Donaldson  for  six  days  in  the  work,  and  it  was  completed  on  a  Saturday 
night.  The  street  at  the  place  is  Turnpike,  and  not  under  the  charge  of 
the  Commissioners,  but  of  the  Road  Trustees,  who  are  also  called  as  de- 
fenders. It  is  not  alleged  that  they  gave  any  orders  as  to  the  work,  or 
liberty  to  deposit  stuff  on  the  highway,  or  were  informed  or  in  tbe 
knowledge  of  such  deposit.  At  the  place  the  road-way  is  about  25  feet  in 
width,  but  is  not  metalled  from  side  to  side.  A  space  of  about  3  feet  is  in 
soft  earth  between  the  centre  of  the  kerb  stone  of  the  pavement  on  tbe 
north.  The  masons  were  in  use  to  place  the  rubbish  of  stones  and  earth 
on  this  part  of  the  road-way,  and  so  did  other  workmen  both  east  and  west 
of  Mr  Young*s  property.  The  evidence  was  diverse  as  to  the  space  taken 
up  by  the  deposit,  but  it  seemed  to  be  about  3  feet  in  breadth,  in  quantity 
on  the  Saturday  night  about  one-and-a-balf  cart-loads,  and  which  had  been 
sorted  up  to  a  centre  of  between  16  to  18  inches  in  height  There  were 
DO  lights  or  barricade  left  at  the  heap,  nor  were  the  other  heaps  in  any  way 
protected.  The  men  understood  that  a  carter  generally  employed  by  the 
Commissioners  was  to  remove  the  stuff  on  the  following  Monday  to  some 
place  in  the  neighbourhood  usually  appropriated  for  such  deposits. 
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The  parsaer  and  other  three  gentlemen  (all  examined  as  witnesses)  had 
driven  that  Sabbath  forenoon  from  Perth  to  Crieff  in  a  dog-cart,  two  seated 
in  front,  one  of  whom  was  driving  the  horse,  and  the  other  two  seated 
behind  At  Crieff  in  another  conveyance  they  went  to  Loch-Earn,  and  on 
return  stopped  at  St  Fillans,  where  they  severally  partook  of  one  tumbler 
of  toddy.  They  stopped  at  Comrie,  but  it  was  not  proved  that  they  there 
had  any  further  supply  of  liquor.  At  Crieff,  where  they  arrived  about  10 
o*clock,  they  had  each  another  tumbler  of  toddy  in  the  inn.  It  was  sworn 
by  the  waiter  and  "  boots  "  of  the  inn  that  they  were  noisy,  and  had  to  be 
remonstrated  with  because  of  people  collecting  around  the  window  of  the 
low  room  in  which  they  were  seated.  It  was  sworn  by  the  same  two  wit- 
nesses, and  admitted  by  all  the  four,  that  further  supplies  were  refused 
them;  bat,  it  would  appear,  not  because  of  any  dread  of  consequences,  but 
from  a  salutary  and  sanitary  rule  said  to  be  observed  in  the  Crieff  hotels, 
that  no  second  supply  of  liquor  is  given  on  Sunday  except  accompanied  with 
solid  victuals.  The  two  witnesses  connected  with  the  inn  considered  all 
the  party  to  be  under  the  influence  of  strong  drink.  This  all  the  four  dis- 
claimed on  oath,  though,  of  course,  persons  in  certain  circumstances  may 
not  be  the  best  judges  of  their  own  condition;  but  a  neutral  party,  who 
partook  of  the  supply  at  the  inn,  corroborates  their  statements,  and  other 
witnesses  who  saw  the  whole  parties  immediately  after  the  catastrophe  do 
not  disprove  their  statements;  besides,  the  fact  of  incapacity  to  drive  could 
only  affisct  the  one  driver.  The  four  persons  left  the  inn  and  drove  east  the 
High  Street,  which  is  on  a  gradual  ascent  from  the  inn.  There  is  no  proof 
of  furious  or  unusual  driving.  The  vehicle  had  no  lamps,  but  at  that 
season  of  the  year  the  night  was  not  dark.  The  horse  and  vehicle  cleared 
any  rubbish  removed  from  pavements  on  the  west  of  that  at  Mr  Young's 
property.  Here,  from  evidence  of  the  wheel  tracks,  the  horse  appeared  to 
hsve  shied  at  once  from  the  line  it  had  been  on,  and  one  wheel  of  the  vehicle 
entering  on  the  heap  of  rubbish,  it  was  upset,  and  the  whole  passengers 
thrown  to  the  ground.  The  horse  and  vehicle  were  taken  back  to  the  inn. 
A  machine  with  two  horses  was  hired,  and  conveyed  the  party  to  Perth 
the  same  night  The  horse  and  machine,  as  well  as  the  travellers,  were 
more  or  less  injured.  The  proof  of  the  particulars  of  the  claim  was  agreed 
to  be  reserved  until  the  question  of  liability  had  been  settled. 

The  general  rules  of  law  are  well  defined  on  the  liability  of  persons  for 
iDJnry  arising  from  reckless  use  of  property.  In  the  words  of  Sheriff 
Qathrie  Smith:  *'  Liability  is  incurred  where  damage  is  sustained  in  opera- 
tioos  othei'wise  lawful  made  unlawful  by  their  being  carried  on  in  an  un- 
Uwful  way,  without  that  care  and  prudence  required  of  every  one  in  order 
to  maintain  the  safety  of  his  neighbours;"  or,  as  negligence  was  defined  by 
an  English  judge,  "  it  is  the  doing  of  an  act,  or  the  omission  to  d<ran  act, 
which  a  reasonable  man  would  not  do,  or  which  he  would  not  omit  to  do.*' 

Applying  the  general  principles  to  the  three  parties  called  as  defenders — 
hi  the  first  place,  the  Turnpike  Trustees  can  in  nowise  be  liable.  The 
payements  are  not  within  their  superintendence;  they  did  not  order  the 
work,  or  employ  the  workmen,  or  permitted,  or  were  in  the  knowledge  of 
the  deposit  It  would  be  a  fearful  responsibility  if  they  were  to  be  held 
liable  for  the  consequences  of  every  encroachment  or  deposit  by  third  partiea 
on  a  long  line  of  road.  Even  so  long  as  the  case  of  Duncan  v.  FindlaUr 
stands  undisturbed  by  later  adverse  decisions,  neither  Road  Trustees  nor 
the  street  funds  are  liable  for  damages  occasioned  by  deposits  made  even  by 


168  NOTES  OF  CASES 

their  own  senraots  under  their  orders,  mneh  lees  cmi  they  be  held  liable  for 
the  acts  of  third  parties  with  whom  they  hare  no  concern. 

The  liability  of  the  Commissioners  is  rested  on  Part  Fifth,  and  especially 
the  23dd  section  of  the  Police  Act^  and  the  (act  that  the  operations  were  done 
under  their  orders.  The  whole  section  appears  to  die  S.S.  as  merely 
empowering  and  permissive  on  the  Commissioners,  and  imposing  penalties 
on  the  proprietors  for  non-observance  of  the  precautionary  measures  therein, 
as  well  as  throughout  the  statute,  provided  for  the  public  safety.  Had  the 
Comnussioners,  on  the  £ulnre  of  the  proprietor  to  perform  the  work,  em- 
ployed persons  to  do  so,  a  different  question  might,  perhaps,  have  arisen, 
but  even  then  the  liability  of  the  Commissioners  as  a  body  would  have  been 
doubtful  The  liability  of  magistrates  of  burghs  representing  a  corporation 
seems  fixed  by  the  decision  in  the  cases  of  Edinburgh  <£r  Forfar,  But 
though  commissioners  individually  may  be  held  liable  for  wrong,  it  is  not 
clear  that  as  a  body  they  can  be  so  made  liable,  or  that  the  rate*payers 
could  be  thus  drawn  on  to  answer  for  the  misdeeds  of  the  commissioners  in 
the  performance  of  their  public  and  statutory  duties. 

Unless  it  can  be  shown  that  the  casualty  wholly  or  chiefly  arose  from 
the  recklessness  or  negligence  of  the  driver  of  the  machine,  the  defenders 
Donaldsons  appear  liable  for  their  servants  There  can  be  no  question  but 
that  the  leaving  on  the  side  of  a  highway,  especially  on  a  public  street,  so 
great  a  mass  of  stufl^  without  a  watchman,  a  light,  or  a  barrier,  was  grossly 
reckless,  especially  on  a  Saturday  night,  where  it  behoved  to  remain  until 
the  following  Monday.  There  is  no  matter  of  doubt  but  that  the  presence  of 
the  heap  did  cause  the  overthrow.  It  b  said  that  the  party  were  intoxicated; 
but  of  this  there  is  no  decided  proof;  neither  can  it  be  shown  that  though 
proved,  such  was  the  cause  of  the  casualty,  or  that  the  same  might  not  have 
occurred  to  a  person  quite  sober.  Had  ^e  vehicle,  because  of  the  inebriety 
of  its  driver,  been  driven  on  the  pavement  and  overthrown,  there  might  have 
been  no  claim  against  any  one,  seeing  the  pavement  was  in  its  proper  place 
and  the  vehicle  was  not  Besides,  a  public  highway  is  open  to  all;  and  the 
drunk,  like  the  blind,  require  as  much  or  more  protection  than  the  sober 
and  the  far-sighted.  Damages  were  awarded  though  the  party  injured  was 
very  drunk,  and  had  been  away  from  her  friends,  and  in  the  dark  fell  into 
a  pit  which  was  out  of  her  proper  line  of  road.  (Black  v.  Cadddl^  Mor. 
13905.)  It  is  next  said  that  t^e  vehicle  was  without  lamps.  But  Ist, 
There  is  no  law  requiring  such.  2d,  Though  in  a  dark  night  such  aids  to 
locomotion  are  prudent,  yet  at  that  early  hour  of  a  summer  night  such  did 
not  seem  indiBpensabl&  3d,  While  lamps  attached  to  the  heap  might  have 
warned  off  the  horse  and  driver,  it  cannot  be  held  that  lamps  on  the 
carriage  could  have  enabled  the  driver  timely  to  see  and  escape  the  heap 
In  the  ease  of  Mackay  v.  Wadddl  (2  Murray  201)  damages  were  awarded 
because  of  a  coach  overturned  in  consequence  of  a  heap  of  stones  laid  on  a 
road.  The  Lord  Chief  Commissioner  observed:  "  There  is  no  doubt  the 
coach  was  overturned  by  running  on  the  stones,  and  that  it  might  have 
avoided  them,  but  we  have  no  evidence  to  show  that  the  coach  would  have 
been  overturned  if  the  stones  had  not  been  there,  and  we  must  presume 
that  it  would  not."  To  the  same  effect  is  the  case  of  Aitkm,  in  1836  (U 
8.  D.  204).  The  driver  was  driving  his  cart  with  great  negligence,  seeing 
the  reins  were  found  tied  to  the  cart  The  cart  fell  into  a  river  which  had 
made  a  breach  into  the  road,  and  the  driver,  who  in  all  probability  was 
sound  asleep^  was  drowned.    The  trustees  were  held  liable.     In  an  English 
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case,  Chief  Jastice  Pollock  remarked:  *'  The  man  who  is  guilty  of  a  wrong, 
and  thereby  produces  miachief  to  another,  has  no  right  to  say  part  of  the 
mischief  would  not  have  arisen  if  you  had  not  yourself  been  guilty  of  some 
negligence."  See  to  the  same  effect  MurUer  v.  Edinhurgh  and  Glasgow 
Canal  Cay,,  1836. 

The  liability  of  a  master  for  his  servant  was  clearly  brought  out  in  the 
almost  identical  case  of  M'Lean  v.  Etusdl  (12  D.  887).  A  proprietor  con- 
tracted for  repurs  on  his  house  in  Princes  Street,  Edinburgh.  The  con- 
tractor made  a  sub-contract  The  servants  of  the  sub-contractor  deposited 
a' quantity  of  lime  on  the  street  without  the  necessary  police  precautions, 
A  cabman  drove  against  the  heap  and  was  killed.  The  proprietor  and  the 
original  contractor  were  held  not  liable,  but  the  sub-contractor,  for  his 
servants,  as  the  wrong-doers,  was  held  liable.  The  defenders  Donaldsons, 
as  the  persons  employed  to  do  the  work,  were  bound  either  to  do  the  same 
personally  or  by  skilled  servants,  for  whom  they  are  responsible  alike  to  the 
employer  as  to  the  general  public,  provided  always  that  the  act  done  by 
the  servants  was  in  the  course  of  their  employment,  and  within  the  limits 
of  their  authority.  Had  the  Donaldsons  themselves  left  the  heap,  they 
undoubtedly  would  have  been  liable,  and  they  are  equally  so  for  those  whom 
they  sent  in  their  stead. 

AeL—Thamas  A  M*Leuh, AU, — IronMe,  Soviar^  S  Whyte, 

STEWARD  COURT,  KIRKCUDBRIGHT.— Sheriffs  Dunbar  and 

Heotor. 
Dunn  ABIES  v,  Pobteous. — 29th  April,  1868. 

Dtpomt  Receipt — Donation — Agreement — Homologation, — Mrs  Biggar,  a 
widow,  died  on  19th  May,  1867.  Some  weeks  previous  to  her  death,  she 
in  presence  of  defr.,  his  wife,  (one  of  her  daughters)  and  James  her 
youngest  son,  endorsed  to  defr.*s  wife  and  gave  her  a  deposit  receipt  for 
£13,  directing  her  to  get  it  cashed  and  to  keep  the  money  as  a  gift.  Defr.*s 
wife  soon  after  got  the  receipt  cashed,  and  Mrs  Biggar,  on  being  informed 
thereof,  told  her  to  give  half  the  money  to  James  when  he  required  it. 
Immediately  after  Mrs  Biggar*s  funeral  there  was  a  meeting  of  her  relations, 
at  which,  in  terms  of  a  unanimous  agreement,  her  son  James  took  possession 
of  the  furniture  which  belonged  to  her,  and  paid  her  rent  and  funeral 
expenses,  and  her  bed  and  body  clothes  were  divided  between  her  two 
daughters.  Thereafter  the  female  pursuer,  Mrs  Biggar's  other  daughter, 
coQ6rmed  as  executrix-dative,  and  raised  this  action  against  defr.,  calling  on 
him  to  account  for  the  XI 3  in  said  deposit  receipt  with  interest  thereon, 
and  for  the  articles  of  furniture  and  clothes  of  deceased  which  were  taken 
possession  of  by  defr.  The  S.S.  (18th  April,  1868)  in  addition  to  the  facts 
ftboTe  set  forth,  found:  1.  That  the  money  in  said  deposit  receipt  was 
effectually  gifted  to  defr.'s  wife  for  her  own  and  her  brother  James'  behoof^ 
and  that  said  money  was  thus  withdrawn  from  Mrs  Biggar's  estate,  and  was 
not  claimable  by  pursuer,  her  executrix,  as  part  of  her  executry;  and,  2. 
That  said  agreement  as  to  the  furniture,  etc.,  was  homologated  and  partly 
implemented,  and  it  was  no  longer  competent  for  those  who  were  parties 
to  it  to  resile;  and  the  effects  of  deceased  thus  disposed  of  under  said  agree- 
ment by  all  parties  interested  in  her  executry  became  the  property  of  the 
persons  respectively  to  whom  they  were  allotted  in  terms  of  the  agreement,  and 
»e  not  reclaimable  by  the  pursuer  as  part  of  the  executry  estate  of  her  mother. 
With  regard  to  the  sum  of  XI 3,  with  interest  thereon,  claimed  as  part  of 
the  deceased's  estate  illegally  retained  by  defr.,  the  S.&  was  of  opinion  that 


170  HOraB  OF  CASES 

tlie  elalm  was  anteiiable  on  Uie  foHowiog  groands: — 1.  The  sUtements  tn 
defence  that  seTenI  weeks  previooe  to  Mn  Biggai^s  death,  her  daoghter, 
**  the  defr.'s  wife,  being  on  a  vi^it  to  her  mother,  yolnntarily  received  from 
her  a  deposit  receipt  of  the  National  Bank  of  Scotiand.  for  £13,  dated  2d 
April,  1866,  with  instructions  to  nplift  the  same  and  divide  it  equally 
between  herself  and  her  brother,  James  Biggar,*'  is  both  credible  and  pro> 
bable  in  itsel£  Mrs  Biggar  was  legally  and  fhlly  entitled  to  dispcee  of 
that  small  sum  of  money  as  she  pleased.  James  Biggar  was  her  yonngest 
son,  who  lived  with  her  at  the  time  of  her  death.  The  defr.'s  wife  was  her 
danghter,  who  had  gone  to  attend  her  in  her  last  illness;  she  may  have  had 
natural  and  soffident  reasons  for  giving  that  small  sum  to  them  rather 
than  to  her  two  other  children,  who  may  have  less  needed  or  desired  it 
2.  The  deposit  receipt  for  the  money  was  put  into  the  hands  of  the  defr.'s 
wife  by  Mrs  Biggar  a  month  before  her  death,  and  when  she  was  in 
the  fnll  possession  of  her  facolties.  She  then  spedally  endorsed  it  to  Mrs 
Porteons,  snd  although  a  donation  was  not  indicated  by  the  special  natore 
of  that  endorsation,  it  shews  that  it  was  Mrs  Biggar's  intention  to  draw  the 
sum  from  the  bank  at  that  time  for  a  spedal  purpose.  No  other  purpose 
is  alleged  or  can  be  imagined  more  likely  than  t^t  which  was  consummated 
by  dividing  the  sum  between  her  two  diildren.  3.  Although  she  survived 
a  month  after  the  money  was  thus  drawn  from  the  bank,  it  does  not  appear 
that  she  ever  expressed  an  intention  to  apply  it  to  any  other  purpose.  It 
is  a  peculiar  and  significant  circumstance  in  support  of  the  defence  that 
she  does  not  appear  to  have  told  any  other  persons  of  this  deposit  than  her 
son,  James,  the  defr.,  and  his  wife.  4.  The  case  differs  essentially  from 
that  of  Barttow  v.  Inglis  d;  Hay,  5th  Dea,  1857,  (20  D.  230),  in  so 
far  as  the  alleged  donation  in  Barstow's  case  was  sought  to  be 
supported  by  the  sole  evidence  of  the  holder  of  the  deposit  receipt, 
after  death  of  the  donor,  and  was  purely  gratuitous,  whereas  the  proof  of 
donation  in  the  present  case  rests  on  the  direct  evidence  of  the  holder  of 
the  deposit  receipt  and  two  other  witnesses;  and  there  must  always  be  to 
some  extent  onerosity  in  a  gift  of  money  by  a  parent  to  her  children.  The 
relative  positions  of  the  alleged  donor  and  donee  in  the  present  case  thoB 
give  probability  to  the  fact  of  donation  which  is  directly  sworn  to  by  three 
witnesses.  These  witnessess  are  the  dcfr.,  his  wife,  and  James  Bi^^r; 
they  were  all  present  when  the  deposit  receipt  was  endorsed  and  given  to 
the  defr.'s  wife  by  Mrs  Biggar.  And  nnless  they  have  committed  a  gross 
act  of  perjury  as  well  as  a  disgraceful  fraud,  there  can  be  no  doubt  that  Mrs 
Biggar,  when  endorsing  and  giving  the  deposit  receipt  to  Mrs  Porteoos, 
intehded  to  make  her  a  gift  of  the  money  contained  in  it;  and  that  she 
confirmed  that  gift  a  few  days  thereafter  as  one  in  favour  of  Mrs  Porteoos 
and  James  Biggar.  It  was  contended  for  the  pursuers  that  the  testimony 
of  these  witnesses  was  biased  by  their  interest,  and  therefore  not 
trustworthy;  and  that  it  was  farther  inconsistent  and  inconclusive. 
That  they  have  an  interest  in  the  result  is  undoubted,  but  the  law 
which  makes  such  evidence  admissible  entitles  it  to  weight  correspon- 
ding to  its  intrinsic  probability  and  the  character  of  the  witness  who 
gives  it  The  same  objection  of  interest  applied  with  even  greater  force 
to  the  witness  who  directly  proved  the  donation  in  the  cases  of  the  National 
Bank  of  Scotland  v,  Bryce,  etc.,  20th  January,  1866  (4  MT.,  312),  the 
British  linen  Co.  v.  M*Kenzie,  etc.,  15th  June,  1866  (4  MT.,  820),  and 
Morris  v.  Riddick,  16th  July,  1867  (5  M<P.,  1036).     In  all  these  cases  the 
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donation  was  sastained.  And  it  does  not  appear  why  witnesaea  of  nnim- 
peaehed  chanurter  ahonld  on  the  score  of  interest  alone  be  disbelieved  in  the 
present  case,  while  similar  witnesses  in  other  cases  have  been  folly  credited. 

The  claim  for  restitution  of  certain  articles  of  furniture  in  defr/s  possession 
that  belonged  to  Mrs  Biggar  at  her  death  is  groundless.  It  is  proved  by 
all  the  witnesses  present  at  the  meeting  of  relatives  at  Mrs  Biggar*s  funeral 
that,  by  an  onerous  agreement  among  all  the  relations  of  the  deceased  who 
had  an  interest  in  her  succession,  that  furniture  was  transferred  to  James 
Biggar.  The  agreement  was  implemented  by  Biggar,  and  he  had  a  perfect 
right  to  dispose  of  that  furniture  afterwards  as  he  pleased.  The  porsuer'a 
husband,  as  representing  her  at  the  meeting,  consented  to  the  agreement, 
and  neither  be  nor  the  female  pursuer  are  now  entitled  to  repudiate  or 
resile  from  it 

The  Sheri^  on  appeal,  affirmed. 

Act. — BroaUh, Alt, — Bicfuxrdson, 

SHERIFF  SMALL-DEBT  COURT,  GLASQOW.— Sheriff.  Qalbbaith, 

Bboadfoot  v.  Hinbhblwood,  &c. — Jan.  8,  1869. 

Reparation — Passenger — Nuisance. — Action  by  Broadfoot,  a  chimney- 
sweep, against  defrs.,  omnibus  proprietors  in  Gbvan,  for  damages  for  having 
on  aevertd  occasions,  refused  to  allow  pursuer  to  travel  .in  their  omnibuses, 
although  he  was  willing  to  pay  the  usual  fare,  and  there  was  sufficient 
accommodation  for  him. 

Defrs.  admitted  the  refusal  to  carry,  and  pleaded  justification  on  the 
ground  of  nuisance.  They  had  no  personal  objection  to  pursuer,  bat 
refnsed  to  carry  him  in  his  sooty  dress,  because  this  was  not  consistent 
with  a  due  regard  to  the  other  passengers,  to  the  cleanliness  of  the  *bus,  and 
their  own  interest  as  common  carriers.  The  S.  S.  sustained  this  defence. 
He  said  defrs.  only  objected  to  carry  pursuer  in  his  sooty  clothes.  They 
were  not  bound  to  carry  him  in  his  working  clothes,  for  these  were  offensive 
to  the  other  passengers,  and  injurious  to  the  general  traffic;  and  the  same 
rule  woold  apply  to  all  whose  clothing  was  in  such  a  condition  as  to  amount 
to  a  nuisance. 

SHERIFF  COURT,  ROXBURGHSHIRE.— Sherifb  Pattmon  and 

Russell. 

Murray  v.  Carmichael. 

Law  Agent — Expenses — Petition  for  Delivery  of  Deed. — Petn.  against  a 
law  agent  for  the  delivery  of  an  heritable  bond,  in  favour  of  petr.,  in  the 
possession  of  respt.  for  a  temporary  purpose,  which  he  refused  or  delayed 
to  deliver.  The  nature  of  the  case  ia  fully  explained  in  the  notes  to  the 
judgments  of  the  Sheriff-Substitute  and  Sheriff- Principal  The  S.  S. 
ordered  the  bond  to  be  delivered  up  to  petr.,  which  was  done.  Parties' 
agents  were  heard  as  to  expenses,  and  the  S.  S.  (10th  Dec,  1868),  in  the 
drcumstauces,  found  no  expenses  due  to  either  party. 

Note. — ^The  petition  was  presented  to  enforce  delivery  of  a  bond  and 
disposition  in  security,  which  respt.  has  not  established  any  right  to  with- 
hold from  petr.  In  his  minute  of  defence  he  raises  an  objection  to  the 
petition  on  the  ground  of  the  petition  containing  no  detailed  specification 
of  all  the  writings  wanted,  and  thereafter  admits  the  possession  of  the 
bond  and  disposition  referred  to  intbe  petition.  He  avers  that  he  wrote 
*  letter  (23d  July,  1868)  to  petr.'s  agents  offering  to  give  up  the  bond  on 
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m  reodpi  therefor  being  gpiTeii,  and  the  origmal  mandate  being  ddifered  to 
him,  idiich  letter  petr.'s  agents  aver  was  never  reoeiyed  bj  them,  and  the 
copy  correspondence  in  process  seems  to  show  that  the  letter  was  not 
received.  The  coirespondeoee  oeitainlj  disdoses  a  want  i^  couitesy 
Qsnally  observed  between  agents  in  reference  to  sodi  transactions,  bat  not 
sadi  a  n^ect  of  duty  on  the  paA  of  respL  as  to  render  him  liable  in  the 
expenses  incurred  by  petr.  In  these  eircomstances  no  expenses  have  been 
fi>nnd  due  to  either  party. 

Petr.  appealed,  and  the  Sheriff  (18th  Jan.,  1869)  having  considered  the 
appeals,  reclaiming  petition,  answns,  eta,  sostained  the  appeal,  and  re- 
called; and  foond  respt  liable  in  expenses. 

NoU, — ^Bespt  does  not  seem  to  have  dnly  nnderstood  his  position,  and 
the  duties  and  obligations  belonging  to  it.  He  obtained  from  petr.,  as  an 
accommodation  to  himself  or  a  dieot  of  his,  without  apparently  even 
granting  a  receipt  for  it,  possession  of  the  bond  and  disposition  in  seenrity 
belonging  to  petr.,  for  some  temporary  purpose  not  explained,  but  which 
eonfenedly  did  not  give  him  any  right  to  the  deed,  or  any  lien  over  it 
Immediately  when  that  purpose  was  served  he  was  bound  to  restore  the 
deed  to  petr.,  without  any  demand  being  made  for  it;  and  if  he  kept  it 
until  a  demand  was  made,  he  was  bound,  imoiediately  on  being  applied  to, 
to  deliver  it  up  without  putting  petr.  to  any  trouble  in  the  matter. 

It  is  admitted  in  the  answers  that  respt  was  applied  to  for  the  deed  by 
petr.'s  agents  twice,  at  leasts  before  23d  July,  and  that  he  also  reoeiv^ 
£rom  them  the  letter  of  17  th  July,  which  contained  a  copy  of  the  mandate 
by  petr.  to  his  agenta,  since  produced  in  process  It  was  the  duty  of 
respt  immediately  on  the  fint  application  being  made — but  certainly  on 
the  17th  of  July — to  look  out  the  bond  and  send  it  to  petr.'s  agents,  or,  if 
he  had  any  reasonable  ground  to  doubt  their  authority,  to  petr.  himself 
taking  a  receipt  for  it  for  his  own  exoneration.  Upon  his  failure  to  do  so 
within  the  time  necessary  for  the  purpose,  which  could  not  exceed  an  hour 
or  two,  petr.  would  at  once  have  been  justified  in  presenting  a  petition  to 
the  Court  But  several  days  were  aUowed  to  elapse  without  return  of 
the  deed,  and  the  petition  was  not  prepared  until  6th  Aagnat,  and  pre- 
sented a  few  days  thereafter.  In  the  meantime,  respt  says  he  wrote  and 
sent  to  petr.'s  agents  the  letter  of  23d  July.  There  is  no  evidence  that 
this  letter  was  delivered  or  reached  petr.'s  agents.  The  Sheriff  agrees  with 
the  S.  S.  in  thinking  that  it  cannot  have  been  delivered,  because,  as  petr.'s 
object  was  to  get  immediate  possession  of  the  bond,  there  could  be  no 
motive  to  delay  in  acting  upon  that  letter,  had  it  been  received.  Be  this 
as  it  may,  the  letter  was  not  enough.  It  should  have  been  accompanied 
with  the  bond,  and  sent  by  a  trustworthy  messenger,  with  instructiotts  to 
deliver  up  the  bond  on  getting  petr/s  mandate  and  a  receipt  for  the  bond. 
In  a  place  like  Hawick  there  could  have  been  no  difficulty  in  accomplishing 
this  during  the  business  hours  of  the  day,  without  much  trouble,  if  respt 
had  made  a  very  slight  exertion. 

The  necessity  for  the  petition  thus  arose  from  respt 's  mistaken  ideas  of 
his  position  and  duties  in  the  premises.  Even  when  the  petition  was 
presented,  instead  of  at  once  tendering  delivery  of  the  deed  and  expenses, 
he  raised  unnecessary  opposition.  It  would  be  unjust  that  petr.  shoald 
suffer  from  this  error,  by  paying  any  of  the  expenses  of  enforcing  his  right 
to  possession  of  lus  own  property,  with  the  loan  of  which  he  had  accommo- 
dated respt 

AcL—JFUton  S  Anderson. AH—WiUian^  EUioU. 
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SHERIFF  COURT,  SELKIRKSHIRE.— Sheriffs  Milnb  and  Pattison. 

Hunter  v,  Moncbikff. — Dec.  26,  1868. 

DebU  Jiecovery  Ad — C<funier  Claim. — Hunter  sued  Moncrieff  under  the 
Debts  Recovery  Act  for  the  balance  of  hire  of  a  portable  engine,  used  in 
the  construction  of  a  railway  bridge  across  the  Tweed.  Defr.  pleaded 
compensation,  in  respect  of  the  expense  of  repairing  a  belt  lent  by  him  to 
pursuer,  in  connection  with  said  engine,  and  returned  damaged.  The 
pursuer  objected  to  the  counter  claim,  as  incompetent  under  the  Act 

The  8.S.  repelled  defr.'s  plea,  finding  it  incompetent  under  the  "Debts 
RecoTery  (Scotland)  Act  1867,"  to  give  effect  to  the  counter  claim  of  com- 
pensation for  the  expense  of  repairing  an  engine  belt  lent  by  defr.  to 
pursuer;  but  he  reserved  to  defr.  his  right  of  action  therefor,  and  found  no 
expenses  due. 

Defr.  appealed  on  the  ground  that  compensation  in  respect  of  matter 
arising  out  of  or  connected  with  the  subject  of  a  disputed  claim  sued  for 
may  competently  be  pleaded  in  defence  under  the  Debts  Recovery  Act,  on 
the  recognised  principles  of  law,  without  serving  a  counter  summons  or 
daim,  that  being  only  necessary  in  cases  where  compensation  cannot  com- 
petently be  pleaded;  and  is  a  privilege  granted  in  extension  of,  but  not 
defeating,  the  statutory  right.  Vide  Bell's  Com.,  Shaw's  Ed.,  YoL  L,  p. 
B^etteq. 

The  Sheriff  (26Ui  Dec,  1868)  recalled,  and  found  defr.  entitled  to  plead 
compensation,  adding  the  following: — 

Note. — Compensation  is  a  defence  recognised  in  our  law,  and  by  statute 
passed  in  1592  it  was  allowed  to  be  pleaded  by  exception,  while  formerly  a 
separate  action  was  required  to  make  good  a  counter  claim..  The  practice 
has  ever  since  been  to  allow  of  a  counter  claim  in  the  general  case  to  be 
pleaded  as  a  defence.  If  omitted  to  be  so  pleaded,  it  cannot  be  afterwards 
brought  forward  by  way  of  suspension  or  reduction.  To  do  away  with  this 
would  require  an  express  statutory  provision.  There  is  no  such  enactment 
in  the  Debts  Recovery  Act.  In  the  Sheriff  Small  Debt  Act,  a.  11,  a 
provision  is  made  that  a  defr.  intending  to  plead  a  counter  claim  shall  serve 
a  copy  of  it  one  day  before  the  day  of  -appearance  on  the  pursuer.  This 
provision  is  not  introduced  into  the  Debts  Recovery  Act,  but  left  out,  thus 
DO  doubt  intentionally  leaving  the  matter  to  be  regulated  by  the  common 
law  and  practice.  The  provision  in  s.  6  of  the  D.  R  Act  as  to  counter 
claims  does  not  give  any  sanction  to  the  idea  that  counter  claims  are 
exdaded  in  actions  under  the  Act  On  the  contrary,  it,  by  the  plainest 
inference,  admits  the  competency  of  a  counter  claim  by  providing  that  if  a 
eoonter  daim  be  made  in  an  ordinary  action  raised  under  the  Act — which 
counter  claim  is  not  of  the  nature  and  value  set  forth  in  the  second  section 
--the  Sheriff  shall,  *'if  he  think  fit,*'  remit  the  action  to  his  ordinary  roll 
It  thus  assumes  the  right  of  the  Sheriff  to  deal  with  counter  claims  generally/ 
and  even  as  to  those  specified  in  the  section  it  gives  him  a  discretion  to 
remit  the  action  to  his  ordinary  roll  or  not  as  he  thinks  fit. 

There  is  nothing  in  the  nature  of  the  counter  claim  here  pleaded  which 
ezdndes  it  from  being  maintained  by  way  of  exception.  It  is  of  a  nature 
exactly  similar  to  the  claim  sued  for,  the  one  being  for  uee  of  an  engine, 
the  oUier  for  that  of  a  belt  used  with  that  engine,  and  the  Sheriff  would 
think  it  a  most  unfortunate  result  to  require  in  such  a  case  a  separate  action 
for  this  daim,  or  to  remit  the  action  to  his  ordinary  roll. 
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(English  Casts. 

MABlini  Ihsitravce — WagenMg  PoUej^ — 19  Geo.  IL,  a  S7.^k  policy 
on  profits  made  *'  free  from  average,  bat  without  benefit  of  salvage,**  is  void 
under  the  Act  [Note  for  Reference:  Smith  ▼.  Reynoidi,  1  H.  <fc  N.  221, 
25  L.  J.  Ex.  337;  Addimmw.  Diiguid,  1793,  M.  7077;  Beil*s  CW,  L  607.] 
De  MaUot  ▼.  Narih,  37  L.  J.  Ex.  116. 

Smv-'BUl  ofLadimg—^'  Fr^hifree  on  Owneri  aaxmmC—Y,  <k  Ca  re- 
qaested  defta  to  purchase,  through  deft&'  Immch  in  Calcutta,  cotton  on  their 
(F.  k  Go/s)  behalf  and  ship  it  for  Liverpool  on  board  two  of  F.  k  Ca's  ships. 
By  arrangement,  goods  slupped  on  account  of  F.  &  Co.  by  defta.'  hoose 
in  Calcutta,  were  to  be  shipped  at  a  nominal  rate  of  fiieight  One  of  the 
ships  was  addressed  to  deftsw'  Calcutta  house,  as  agents  for  F.  k  Co.,  and 
having  arrived  at  Calcutta  a  quantity  of  cotton,  in  pursuance  of  the  order  of 
F.  &  Ca,  was  shipped  in  her,  for  which  the  captain  signed  bills  of  lading 
making  the  cotton  deliverable  to  order  of  the  Calcutta  house,  and  stating  it 
to  be  *'  freight  free  on  owners*  account*'  The  ship,  while  on  her  voyage  to 
Calcutta,  was  sold  by  F.  &  Co.,  and  became  the  property  of  pits.  No  notice 
of  this  had  reached  the  captain  or  defts.  when  the  shipment  was  effected. 
When  the  ship  arrived  at  Liverpool,  F.  h  Co.  having  become  banknipt, 
defta.,  to  whom  the  house  at  Calcutta  had  indorsed  the  bill  of  lading, 
claimed  to  receive  the  cotton  without  paying  freight  to  pit,  in  accordance 
with  the  bill  of  lading.  The  goods  were  given  up  by  arrangement,  and  an 
action  commenced  by  pit  to  recover  freight  from  defts.: — Hddy  that  the 
terms  of  the  bill  of  lading  were  binding  on  pit,  and  that  no  freight  was 
payable  by  defis. — MereantiJU  and  Eaxhange  Bank  v.  GladMone^  37  L  J. 
Ex.  130. 

SHiPpnro — Mortgage — Freights— A  ship  was  chartered  on  Feb.  2  for  a 
voyage  to  the  Brass  River,  at  freight  of  35s  per  ton,  to  be  paid  "  Two4hirds 
in  cash,  or  bill  at  three  months  at  charterers*  option,  less  5  per  cent  for  all 
charges,  five  days  after  vessel  sailing,  and  the  remainder  on  true  delivery  of 
cargo  (less  advances  as  per  captain's  receipt),  in  cash,  on  receipt  of  captm's 
advice  of  delivery."  On  Feb.  20,  the  ship  was  mortgaged  to  secure  an  ad- 
vance by  pit  to  the  owners,  and  again  on  May  14,  to  secure  a  farther 
advance.  The  ship  arrived  at  Brass  River  on  litLay  1,  and  was  dischaiged 
on  the  18th.  On  July  3  advice  of  delivery  of  cargo  was  received  by  the 
mortgagors  Shortly  after  the  vessel's  sailing,  and  again  on  April  1,  the 
mortgagee  applied  to  the  mortgagor  for  two-thirds  freight,  but  it  was  not 
paid  him,  the  mortgagors  on  the  second  occasion  admitting  receipt  of  it,  and 
excusing  themselves  for  not  paying  it  on  the  ground  that  they  had  applied 
it  to  other  purposes.  On  May  24  the  mortgagee  gave  notice  of  his  mort- 
gage to  the  charterers,  and  demanded  payment  of  freight  thenceforth  becom- 
ing due.  The  ship  arrived  off  Liverpool  on  her  return  voyage  in  Jan.,  1 868» 
and  was  taken  possession  of  by  the  mortgagee  outside  the  port  The  mort- 
gagee brought  an  action  against  the  charterers  for  the  balance  of  freight 
The  mortgagor  had,  on  the  22d  June,  been  adjudicated  bankrupt,  and  the 
creditors'  assignee  also  demanded  the  balance  from  the  charterers.  They 
obtained  an  interpleader  order  directing  the  amount  to  be  paid  into  court) 
and  an  issue  to  try  the  title  to  it  On  the  trial  a  verdict  was  taken  for  pit, 
subject  to  a  special  case: — Held,  that  the  court  could  inquire  into  the 
question  who  was  equitably  and  beneficially  entitled  to  the  money,  and  that 
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pit  was  80  entitled,  be  having  done  everything  In  his  power  to  complete  his 
title  by  taking  possession;  Bnimwell,  B.,  dissenting.  [Note  for  Reference: 
i>ifiicaft  V.  Dew,  Feb.  16,  1861,  23  D.  544;  Brown  v.  Tanner,  infra,] 
Bmdm  v.  Pope,  18  L.  T.  Rep.  N.  S.  651;  37  L.  J.  Exch.  137. 

Shipping — Mortgage — AsBignment  of  Freight. — By  statutory  deed  under 

the  Merchant  Shipping  Act,  dated  Sept  25,  1862,  and  duly  registered  on 

the  26th,  T  was  mortgagee  of  a  vessel  belonging  to  H.     By  another  deed, 

dated  also  25th,  H  assigned  to  T  all  charter-parties,  freight,  and  earnings 

of  the  ship,  as  a  further  security,  and  covenanted  to  insure  her.     Although 

the  former  deed  recited  the  latter,  it  did  not  refer  to  the  assignment  of  the 

charter-parties,  etc.     In  fact,  no  charter-party  was  in  eidstence  until  Nov. 

27,  1863,  when  H  chartered  the  ship  to  P  for  a  voyage  from  England  to 

Algoa  Bay,  where  she  was  to  take  in  a  complete  cargo  and  return  to  London 

and  deliver  the  same,  and  the  freight  was  to  be  paid  on  "  unloading  and 

delivery  of  the  cargo."     The  master  was  to  sign  bills  of  lading,  the  owners 

were  to  have  a  lien  on  the  cargo,  and  the  freight  was  to  be  collected  by 

charterers.     The  vessel  was  still  at  sea  when  H,  on  May  20,  1864,  assigned 

her  freight  and  earnings,  and  the  moneys  to  be  received  in  insurances,  to 

pit  as  security  for  payment  of  his  bill  discounted  by  pit.,  and  notice  was 

given  to  the  charterers  on  July  16,  1864.     Pit  had  no  notice  of  the  second 

deed,  except  so  £&r  as  it  was  recited  in  the  registered  mortgage.     The  vessel 

reached  London  on  Sept  1,  and  broke  bulk  on  the  9th,  and  it  was  admitted 

that  the  net  freight  amounted  to  a  considerable  sum.     Before  the  cargo  was 

folly  unloaded  and  delivered,  T  took  possession  of  the  vessel,  and -gave 

notice  to  charterers  of  his  statutory  mortgage,  and  of  the  assignment  of  the 

charter  parties,  etc     Pit  then  filed  his  bill  for  a  declaration  of  the  priority 

of  lus  charge,  on  the  ground  that  T  had  not  given  notice  to  the  charterers 

until  after  he  (the  plaintiff)  had  done  so.     Stuart,  V.C,  declared  pit's 

priority,  but  on  appeal  it  was  held,  that  as  the  mortgagee  of  a  ship  becomes 

entitled  to  all  the  rights  of  an  owner  from  the  time  of  his  taking  possession, 

and  as  T  had  taken  possession  of  the  ship  before  the  freight  had,  under  the 

charto'-party,  become  due,  this  decision  must  be  reversed,  and  the  priority 

of  T  deckr^.    Quwre,  whether  pit,  being  aware  of  the  statutory  mortgage, 

was  to  be  held  to  have  had  notice  of  the  whole  of  the  assignment,  though 

only  part  of  it  was  recited  therein.    [See  preceding  case.] — Broum  v.  Tanner, 

18  L  T.  Rep.  N.  S.  624;  37  L.  J.  Ch.  927. 

WnoHTS  AND  Measures — Scales  "incorrect  or  otherwise  unjust''— Ad- 
juttmmi  not  part  of  machine. — A  shopkeeper  made  use  of  a  pair  of  scales 
which  had  a  hollow  brass  ball  hanging  upon  the  weight-end  of  the  beam. 
These  balls  were  constructed  with  a  neck  which  could  be  unscrewed,  so  as 
to  allow  shot  to  be  placed  in  the  interior,  and  although  hung  by  a  stout  brass 
wire  hook  upon  the  beam,  were  easily  removeable  from  it  by  merely  lifting 
them  o£  When  one  of  these  balls  had  been  removed  and  replaced,  after 
the  shot  with  which  it  was  partly  filled  had  been  removed,  it  was  found 
that  the  scale  was  unjust  and  against  the  purchaser: — Held,  that  there  was 
evidence  upon  which  the  Magistrates  might  reasonably  find  that  these  scales 
were  weighing  machines  incorrect  or  otherwise  unjust,  within  the  meaning 
of  5  &  6  Will  IV.,  c.  63,  s.  2S.—Carr  v.  Stringer,  37  L.  J.  Mag.  Ca.  120. 
NuLUTT  OF  Mabbiaoe — Foreign  Divorce, — A,  an  Englishwoman, 
married  in  Scotland  B,  a  domiciled  Belgian.  They  took  up  their  abode  in 
Belgium,  and  there  went  through  the  ceremony  of  marriage  according  to 
the  kw  of  Belgium.  The  Belgian  marriage  was  dissolved  in  Belgium  ou 
the  ground  of  mutual  consent     A,  in  the  lifetime  of  B,  afterwards  married 
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C,  inEni^d: — jETeU,  tliat  as  the  Scotch  maniage  ins  valid  by  the  1^^  of 
England,  and  the  BelgUn  marriage  oonfferred  no  new  status  on  the  parties, 
A's  maniage  with  C  was  YOi±—Biri  ▼.  B<mtma,  37  L.  J.  Fr.  &  Matr.  50. 

NuLurr  or  Mabsiaoi&— iStyufrafitni  AeU, — Since  19  and  20  Viet,  a 
1 19,  all  analogy  between  s  maniage  by  banns  and  one  by  notice  to  the 
legistnur,  nnder  the  R^^istntiun  Acta,  has  been  effiiced.  The  attonpt  at 
securing  the  consent  of  parents  or  firiends  to  a  marriage  of  the  latter  class 
by  publicity  has  been  rdinqniahed,  and  the  procurement  of  actual  consent 
substituted  in  the  same  manner  as  has  always  been  used  in  marriages  by 
licence.  The  due  notice  therefore  required  by  the  statute  is  a  notice  con- 
forming to  the  formalities  by  the  statute  provided,  and  will  be  sufficient, 
even  although  the  contents  thereof  in  respect  of  the  Christian  names  or 
residence  and  other  details  are  not  strictiy  tme  or  accurate.  It  is  doubtful 
whether  the  marriage  of  a  minor  can  be  declared  null  and  void  by  reason 
of  undue  publication  of  banns  if  there  be  no  parent  or  guardian  whose 
consent  or  dissent  can  be  given  to  such  marriage. — Hotw^a  v.  Smmonij 
37  L.  J.  Pr.  A  Matr.  58. 

Cabxiebs  of  Goods — Negligawe — MeoMnre  of  Ikmaga-^Skippmg, — ^It 
is  not  necessary,  in  order  to  render  a  ship-owner  lialfle  fw  the  loss  of  the 
goods  of  a  shipper,  that  the  goods  should  have  been  actually  delivered  on 
board  the  ship.  In  the  absence  of  notice  of  the  consequences  which  will 
ensue  from  a  part  of  goods  shipped  being  lost,  and  of  any  contract  express 
or  implied  to  be  answmble  for  snch  consequences,  the  shipper  of  such  goods, 
on  a  part  thereof  being  lost,  is,  over  and  beyond  the  sum  necessary  to 
replace  it,  only  entitled  as  for  the  delay  to  receive  interest  on  the  said  sum 
till  payment,  even  though  the  rest  of  the  goods  have  been  rendered  useless 
till  the  portion  lost  was  replaced.  The  pliuntiffs  delivered  to  the  defendant 
certain  machinery  to  be  carried  from  the  United  Kingdom  to  Vancouver's 
Island;  a  box  containing  part  of  the  machineiy  without  which  the  rest 
could  not  be  woriced  was  lost  The  defendant  knew  that  the  box  contained 
a  portion  of  the  machinery,  but  did  not  know  that  it  was  essential  to  the 
working  thereof.  Owing  to  the  loss,  the  machinery  could  not  be  woriced 
for  eleven  months : — Hdd^  that  the  plainti£b  could  recover  only  the  value  of 
the  box  and  its  contents,  with  interest,  until  payment,  and  could  not  recover 
damages  for  the  losses  they  sustuned  through  their  inability  to  work  the 
machinery  during  the  above  period. — The  BrUuk  Columbia  and  Faneou9er*t 
Idand,  Spar  Lwnber,  d!C,  Company,  18  L.T.  Rep.  N.S.  604;  37  LJ. 
C.P.  235. 

BuiUAL  Qbound — InUrment  AcL — ^A  burial  board  established  nnder  the 
Metropolitan  Interment  Acts,  granted  to  A.  R.  right  to  make  a  private 
grave,  and  exclusive  right  of  burial  therein,  in  a  spot  in  their  cemetery,  to 
hold  for  perpetuity  for  purposes  of  burial  and  of  erecting  thereon  a  monument, 
with  a  proviso  that  if  the  monument  with  its  appurtenances  should  not  be 
kept  in  repair  by  the  owner  according  to  such  rules,  orders,  and  r^ulationa, 
as  had  been  or  should  be  from  time  to  time  made  by  the  burial  board  for 
the  management  and  regulation  of  the  cemetery  and  vaults,  graves  and 
monuments  therein,  the  grant  should  be  void.  A.  R  buried  her  husband 
in  this  part  of  the  cemetery,  erected  a  headstone,  and  surrounded  the  grave 
with  a  curbstona  The  board  afterwards  made  a  regulation  that  no  person 
should  be  allowed  to  plant  flowers,  etc.,  on  the  graves,  but  that  they  them- 
selves should  alone  do  it  at  certain  prices  they  fixed,  and  they  prevented 
such  persons  from  planting  the  said  grave  with  flowers : — Hddf  that  they 
had  no  right  to  prevent  A.  R  from  so  planting  the  said  grav& — AMy  v. 
Warm,  37  L.J.  Mag.  Ca.  164. 
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THE  EDUCATION  OF  SCOTCH  LAWYERS. 
(Continued  from  Last  Month.) 

SOLICITORS  BEFORE  THE  SUPREME  COURTS. 

This  Society,  which  is  said  to  have  in  its  hands  the  greater  portion  of 
the  agency  business  of  the  Sapreme  Courts,  was  first  recognized  as  a 
distinct  body  by  the  Act  of  Sederunt  of  10th  August,  1754.  At  that 
time  there  were  three  bodies  accustomed  to  act  as  agents,  and  who 
had  gradually  succeeded  in  taking  that  business  out  of  the  hands  of 
the  advocates,  viz.,  the  Writers  to  the  Signet,  the  Advocates'  First 
Clerks^  and  the  Solicitors.  The  Act  of  Sederunt  of  10th  March, 
1772,  ratified  that  of  1754,  and  committed  to  the  solicitors  the  charge 
of  the  trials  of  persons  applying  for  admission  to  the  body.  The 
Society  obtained  a  charter  from  the  Crown  on  10th  August,  1797. 
The  Advocates'  First  Clerks  practising  as  agents  were  virtually  incor- 
porated with  this  body  by  the  Act  of  Sederunt  Dec.  4,  1850. 

Under  the  existing  regulations,  members  of  the  Society  take  no 
apprentices  less  than  fifteen  years  of  age,  or  for  a^  shorter  period  than 
five  years.  Indentures  (upon  which  the  fee  is  ^105,  and  the  stamp 
£i>0)  must  be  lodged  with  the  Secretary  for  recording  within  six 
months  from  the  commencement  of  the  apprenticeship.  The  dues  of 
recording  are  £1  Is,  payable  to  the  General  Fund  of  the  Society,  and 
10s  fid  to  the  Secretary. 

Besides  persons  who  have  served  regular  apprenticeships  to  mem- 
bers^  any  person  may,  in  terms'  of  the  Act  of  Sederunt  Dea  4,  1850, 
apply  for  admission  who  has  (1)  served  three  years  as  an  apprentice 
in  the  office  of  a  Sheriff  Court  Procurator,  and  also  three  years  in  the 
office  of  a  W.S.  or  S.S.C. ;  or  (2)  who  has  served  as  an  apprentice  or 
clerk  in  the  office  of  a  Sheriff  Court  Procurator,  and  has  for  other  three 
years  bona  fide  acted  as  clerk  to  a  practising  advocate ;  or  (3)  who 
has  served  as  an  apprentice  or  clerk  for  five  years  in  the  office  of  a 
W.S.,  or  S.S.C.,  or  as  acting  clerk  to  a  practising  advocate^ 

The  qualifications  of  applicants  for  admission  are  inqmred  into  by 
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the  Public  Ezaminators,  who  consist  of  the  office-bearers  of  the 
Society,  and  five  other  members,  two  of  whom  are  appointed  Prirate 
Ezaminators.  These  persons  are  required  to  ascertain  that  the  studies 
of  candidates  shall  have  embraced,  and  that  they  have  acquired  a 
knowledge  of,  Latin,  Mathematics  (to  the  extent  of  the  first  six  Books 
of  Euclid),  and  one  or  other  of  the  following  subjects,  in  the  option  of 
the  candidate,  viz.:  Logic,  Moral  Philosophy,  Natural  Philosophy, 
Chemistry,  Rhetoric,  or  Natural  History.  It  is  held  sufficient  evidence 
of  ^knowledge  of  Latin  if  the  candidate  produce  certificates  of  attend- 
ance on  a  regular  course  of  instruction  in  Latin  for  not  less  than  three 
years,  or  of  attendance  for  a  full  session  at  the  Humanity  Class,  and 
examination  in  a  Scotch  University.  The  same  efiect  is  given  to  a 
certificate  from  any  recognised  teacher  of  Mathematics  that  the  candi- 
date has  attended  two  sessions,  or  at  least  eight  months,  for  the  study 
of  Mathematics.  Attendance  at  a  University  course  of  any  of  the 
other  subjects  specified  is  accepted  as  evidence  of  the  candidate's 
knowledge  of  the  subject.  Failing  such  evidence,  the  candidate 
undergoes  an  examination  in  presence  of  the  Examinators  before  they 
proceed  to  inquire  into  his  knowledge  of  law. 

In  regard  to  knowledge  of  law,  candidates  are  required  to  produce 
certificates  from  the  respective  professors,  that  they  have  attended  at 
least  one  course  of  the  lectures  on  the  law  of  Scotland  and  on  con- 
veyancing in  the  University  of  Edinburgh,  and  one  or  other  of  these 
classes  a  second  time;  or  the  lectures  on  Cinl  Law  in  place  of  such 
second  year's  attendance 

The  candidate  then  presents  a  petition  to  the  Court  for  admission, 
upon  which  the  Preses  or  the  Yice-Preses  of  the  Society  certifies  that, 
from  evidence  seen  and  examined  by  him,  the  candidate  possesses  the 
qualification^  above  mentioned.  This  certificate  must  be  granted,  the 
dues  of  admission  must  be  consigned,  and  the  censors  must  have 
inquired  and  reported  that  the  petitioner  is  twenty-one  years  of  age, 
and  of  good  moral  character,  before  the  petition  is  presented  to  the 
Court  Upon  a  remit  from  the  Court,  the  Private  Examinators 
examine  the  entrant  as  to  his  knowledge  of  law,  conveyancing,  forms 
of  procedure,  etc.;  and  on  these  reporting  that  he  is  duly  qualified 
for  public  examination,  a  meeting  of  the  Examinators  is  called  to 
take  trial  of  his  qualifications,  and  to  report. 

Before  admission,  every  candidate  who  is  the  son  of  a  member,  or 
who  has  served  a  regular  apprenticeship  with  a  member  under  duly 
recorded  indentures,  or  has  bona  fide  acted  as  clerk  to  a  practising 
advocate  for  three  or  five  years,  pays  ^50  to  the  general  fundsi 
Other  candidates  pay  ^100.  There  is  also  a  fee  of  «f21  paid  to  the 
library  fund,  which  in  the  case  of  regular  apprentices  is  restricted  to 
^10  10s,  besides  certain  fees  to  the  Secretary  and  the  Macers  of 
the  Court  of  Session,  and  to  the  Assistant  Librarian. 

Upon  a  favourable  report  to  the  Court,  the  entrant  takes  the  oath 
de  Jideli,  and  his  name  is  directed  to  be  enrolled  in  the  Books  of 
feederutttw- 
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FBOCUBATOBS  IN  INFEBIOB  COTJBTa 

The  Act  28  and  29  Vict,  cap.  85  (Procurators'  (Scotland)  Act 
I860),  for  the  first  time  gave  power  to  introduce  a  uniform  standard 
of  qualifications  for  all  practitioners  in  the  Sheriff  Courts  of  Scotland. 
Formerly  the  rules  for  admission,  where  any  existed,  varied  in  every 
jurisdiction.  That  new  power  was  conferred  on  the  Gederal  Council 
of  Procurators  constituted  by  the  Act,  which  accordingly  prepared  a 
"curricnlnm,  regulations,  and  bye-laws."  These  were  approved  by 
the  Sheriffs  of  Scotland,  and  by  the  Lords  of  Council  and  Session  by 
Act  of  Sederunt,  dated  22d  June,  1866 — all  as  required  by  the  Act 
of  Parliament 

The  rules  as  to  examinations  are  as  follows: — 

X.  The  Office-Bearen,  with  three  other  Members  of  the  General  Council,  to 
he  appointed  by  the  Committee  of  Management,  shall  be  Examiners  of  all 
persons  applying  for  admission  as  Procurators  under  the  Act,  and  shall  be  eligible 
for  re-election ;  and  in  the  event  of  the  Death  or  Resignation  of  any  of  the  three 
Examiners  appointed  by  the  Committee  of  Management,  another  Member  shall 
be  appointed  in  his  place,  who  shall  act  till  next  election  of  Office-Bearers. 

2.  Diets  for  examination  shall,  if  the  Committee  of  Management  find  they 
are  required,  be  held  three  times  each  year,  viz. — on  the  second  Thursday  of 
January,  the  second  Thursday  of  April,  and  the  second  Thursday  of  September, 
at  Edinburgh,  Glasgow,  and  Aberdeen,  or  any  of  them,  as  the  Genend  Council 
may  coDsider  neceasary,  at  doyen  o'clock  a.m.,  or  at  such  other  times,  and  at 
luch  places,  in  these  cities,  as  the  General  Council  may  appoint.  The  first  diet 
of  examination  shall  be  held  in  Glasgow,  on  a  day  to  be  fixed  by  the  General 
Council  as  soon  as  these  regulations  shall  be  approved  of,  in  terms  of  the  Statute; 
sod  the  Committee  of  Management  shall  appoint  three  Examiners  to  be  present 
at  each  diet  of  examination,  without  prejudice  to  any  of  the  other  Examiners 
attending  any  diet  of  examination.  And  the  General  Council  shall  have  power 
at  any  Anmml  Meeting  to  appoint  other  cities  or  burghs  in  place  of  those 
gpedfied,  for  holding  said  examinations. 

S.  Every  applicant  for  admission  as  a  Procurator  under  the  Act,  after  the  1st 
day  of  January,  1868,  shall  produce  to  the  Examiners  evidence  of  having 
attended  at  least  the  classes  of  Scoti  Law  and  Conveyancing,  in  a  Scotch 
Universitv;  but  this  rule  shall  not  apply  to  any  person  who  was  under  indenture 
at  5th  July,  1865,  (the  date  of  the  passing  of  the  Act),  or  who  had  completed 
the  term  of  his  apprenticeship  prior  to  that  date. 

4.  The  Examinations  shall,  except  in  the  cases  referred  to  in  Section  Y.  of  the 
Adi  consist  of  two  narts—I.  General  Knowledge;  II.  Law  and  Legal  Thdning 
and  Practice;  and  anall  be  partly  written  and  partlv  oral. 

5.  The  Examination  in  General  Knowledge  shall  embrace  the  following  sub* 
jects:-— (1.)  English  Composition ;  (2.)  History  of  Rome;  and  of  England  and 
t^ootknd;  (S.)  Geography;  (4.)  Anthmetic;  (5.)  The  Elements  of  Book- 
Uepmg;  (6.)  Latin:  any  Book  of  the  ^neid,  or  of  Csesar^s  Commentaries,  to 
hesefeeted  by  the  Applicant;  (7.)  Logic,  or,  in  the  option  of  the  Applicant 
(8.)  Mathematics:  First  Three  ik>oks  ot  Euclid. 

6.  Hie  Examination  in  Law  and  Legal  Tiraining  and  Practice  shall  embrace 
the  following  subjects:— (I.)  Scots  Law,  including  Criminal  Law  and  the  Law 
of  Evidence;  (2.)  Conveyancing;  (3.)  Forms  of  Process,  both  in  Civil  and 
GiiDunal  Cases. 

7.  Ever^  applicant  shall  have  the  option  of  being  examined  in  General  Know- 
ledge and  in  Law  and  Legal  Training  and  Practice,  either  on  the  same  occasion, 
or  at  different  diets  of  Examination. 

B.  Every  applicant  for  admission  shall  communicate  to  the  Secretary  in 
anting  hia  wish  to  be  examined  at  least  twenty-one  days  before  such  Examina- 
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tion ;  and  he  shall  at  the  same  time  tranamit  hia  diachai^ged  indenture,  or  otiier 
evidence  of  apprenticeship,  and  a  certificate  of  his  having  passed  any  JSzamin^ 
tions  required  daring  his  apprenticeship,  with  his  certificates  of  attendance  at  the 
claaaes  spedfied  in  Section  Srd;  ana  also,  in  the  erent  of  his  having  such 
qualification,  evidence  of  his  being  a  Master  or  Bachelor  of  Arts,  in  any  one  o( 
tne  Universities  of  Great  Britain  or  Irekuid,  or  evidence  of  his  being  a  Member 
of  Coancil  of  any  Scottish  University;  and  in  such  communication  he  shall  state 
whether  he  wishes  to  be  examined  at  the  sam^  diet  both  in  General  Knowledge 
and  in  Law  and  Legal  Training  and  Practice,  or  in  one  only  of  these  dssses  of 
subjects,  and  he  sludl,  at  the  same  time,  remit  the  sum  A  Five  Guineas  is 
examination  fee,  to  be  applied  as  after  provided, 

9.  If  the  Examiners  shall  find  the  applicant  duly  qualified  for  admission,  they 
shall  draw  out  and  sabscribe  a  Report  to  that  effect;  but  in  the  event  of  his  being 
found  not  duly  qualified,  he  shall  be  entitled  to  renew  hia  application  to  be 
examined  at  the  next  or  any  subsequent  diet  of  Examination;  on  remitting  the 
sum  of  One  Guinea  in  full  of  additional  examination  fee. 

10.  The  sums  paid  as  examination  fees  shall  be  applied  towards  defraying  the 
expenses  of  the  Examinations,  and  the  surplus,  if  any,  shall  every  year  be  earned 
to  the  credit  of  the  account  of  the  General  Council,  from  whose  funds  any 
deficiency  to  meet  the  expense  of  the  Examinations  shall  be  made  up  yearly. 

11.  The  Committee  of  Management  shall,  if  they  see  fit,  employ  properly 
qualified  persons  to  aid  the  Examiners,  and  shall  pay  such  persons  a  sufficient 
remuneration  for  their  trouble. 

12.  Each  Examiner  shall  receive,  as  a  remuneration  for  his  trouble  and  loss  of 
time,  a  sum  of  Three  Guineas  for  each  diet  of  examination  which  he  may  he 
appointed  to  attend,  and  shall  attend,  and  also  payment  of  his  outhiys. 

Besides  the  provisions  of  the  20th  section  thus  carried  out  by  the 
General  Council,  the  Act  of  1865  lays  down  a  variety  of  rules,  and 
confers  various  powers  with  regard  to  the  trial  and  admission  of 
members,  by  the  numerous  local  incorporations  of  procurators  which 
have  been  instituted.  An  apprenticeship  must  b^  served  for  four 
years,  or,  in  the  case  of  graduates  of  a  British  University,  or  members 
of  the  Council  of  a  Scotch  University,  for  three  years,  to  a  W.S., 
S.S.C.,  procurator,  or  Sheriff-clerk.  The  Act  permits  (a  8)  the  last 
year  of  an  apprenticeship,  entered  into  in  the  country,  to  be  commuted 
for  a  year's  service  with  a  W.S.  or  S.S.C.,  or  with  a  procurator  prac- 
tising in  any  other  county,  so  that  the  apprentice  may  have  an 
opportunity  of  making  himself  acquainted  with  the  forms  of  procedure 
in  the  Supreme  Court,  or  the  mode  of  conducting  business  in  any 
other  county.  Persons  desiring  to  enter  into  indentures  are  required 
(s.  16)  to  pass  through  a  preliminary  examination  in  general  know- 
ledge. The  local  societies  are  also  authorised  to  impose  a  curriculum 
of  legal  study  on  apprentices  serving  their  time  to  their  members, 
and  to  institute  compulsory  examinations  in  law,  and  l^al  tnuning 
and  practice  at  the  end  of  the  second,  third,  and  fourth  years  of 
apprenticeship.  In  the  "  curriculum,  regulations,  and  bye-laws''  of 
June  22,  1866,  it  is  provided  that  persons  failing  satisfactorily  to 
undergo  these  examinations,  shall  not  be  entitled  to  apply  for  exami- 
nation, in  order  to  admission  as  procurator,  without  producing  evi- 
dence of  having  served  three  months,  in  addition  to  the  ordinaiy 
period  of  apprenticeship,  for  each  &ilure. 

On  7th  July,  1866,  the  Sheriffs  of  SootUad  adopted  a  draft  of 
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proposed  r^nlatioiis  for  the  prdiminaty  examination  of  persons 
desirous  of  entering  into  indentures,  and  suggested  that,  where 
approved  of,  it  should  be  adopted  as  interim  regulations,  in  the  hope 
that  one  uniform  set  of  r^ulations  might  ultimately  be  adopted  for 
all  the  Sheriff  Courts  of  the  country.    The  regulations  are  as  follows: 

I.  Each  Faculty  or  Society  of  ProcnratorB  in  the  county  shall  appoint  from 
among  thdr  namber  a  Board  of  Ezaminers,  and  may  alter  or  add  to  the  same 
from  time  to  time^three  to  be  a  quorum;  and  any  person  deairoos  of  entering 
into  an  Indenture  with  a  Procurator  or  Sheriff- Clerk,  shall  present  a  Petition  to 
the  Dean  of  the  Faculty  or  Society  of  Procurators  of  the  county,  or  district  of 
the  county  within  which  he  desires  to  be  bound  as  an  apprentice,  stating  his  name^ 
designation,  age,  and  course  of  education;  and  the  Dean  shall,  after  due  intim- 
ation on  the  walls  of  the  Court  House  and  Sheriff- Clerk's  Office,  remit  the 
Petition  to  the  said  Board  of  Examiners  for  the  county  or  district  of  the  county; 
and  aoch  Board  of  Ezaminers  may,  if  they  see  fit,  engage  and  pay  a  professional 
peiBon  or  persons  to  conduct  the  Examination,  or  any  part  thereof,  in  their 
presence. 

II.  The  subjects  of  Examination,  which  may  be  either  completed  at  once  or 
St  different  times,  and  may  be  partly  oral  and  partly  written,  shall  consist  of — 
1.  The  Elements  of  English  (xrammar;  2.  Reading  aloud  a  portion  of  some 
standard  English  Work;  S.  Writing  to  dictation;  4.  First  four  rules  of  Arith- 
metic, simple  and  compound,  Reduction,  and  Simple  Proportion ;  5.  History  and 
Geomphy  of  Scotland ;  6.  The  Rudiments  of  Latin. 

III.  The  Board  of  Examiners  shall  report,  in  writing,  the  result  of  the 
Ezaminatibn  in  each  branch  to  the  said  Dean,  who  after  considering  the  Report, 
may  remit  the  petitioner  back  for  re- examination  in  whole  or  in  part,  or  find  him 
qoalified  or  not  qualified  to  enter  into  an  Indenture,  or  otherwise  dispose  of  the 
retitbn  in  terms  of  the  Act. 

IV.  Each  persop  examined  shall  pay,  for  expenses,  half ^a- guinea,  each  time 
lie  goes  up  for  examination,  to  the  Secretary  of  the  Faculty  or  Society,  who  shall 
keep  a  list  of  such  petitioners  and  also  of  apprentices,  and  be  one  of,  and  act  as 
Secretary  and  Treasurer  to,  the  Board  of  Examiners,  and  who  shall  periodically 
pay  over  any  surplus  of  funds  to  the  Library  Fund  of  the  Faculty  or  Society. 

V.  In  any  county  where  there  is  no  Faculty  or  Society  of  Procurators,  but 
where  the  Sheriff  has  by  an  Act  of  Court  resolved  to  order  and  enforce  such 
PrelimiBary  Examination,  the  Petition  shall  be  presented  to  the  Sheriff  of  the 
Comity,  who  shall,  after  due  intimation  as  above,  remit  the  Petition  to  two  or 
more  Procuraton  to  act  as  a  Board  of  Examiners,  who  may  engage  and  pay  for 
pmfeBsional  assistance,  as  before  mentioned,  and  on  their  report,  the  Sheriff  shall 
dispose  of  the  Petition  as  above  specified.  The  petitioner  shall  pay,  for  expenses, 
half-a-guinea  each  time  he  goes  up  for  examination,  to  the  Sheriff-Clerk,  by 
whom  the  same  shall  be  applioi  as  aWe. 

Dnly  qualified  persons  apply  for  admission  to  the  Sheriff  of  the 
oounty  within  which  they  wish  to  practise,  who  remits  to  the  Examiners 
appointed  by  the  General  Council  as  before  mentioned.  But  no 
entmnce  examination  is  required  if  the  applicant  is  a  W.S.  or  S.S.C., 
or  holds  a  Scotch  d^ree  of  Bachelor  of  Lawa  The  Sheriff  may  also 
dispense  with  the  entrance  examination  in  the  case  of  a  person  who 
htt  abeady  been  admitted  a  procurator  in  another  Sheriff  Court,  "  if 
be  shall  see  fit,  after  hearing  the  incorporated  Faculty  or  Society  of 
Procurators  practising  in  the  county,  ward,  district,  or  division,  in 
which  such  application  is  made  "  (s.  11).   . 

The.  Act  gives  power  to  the  various  societies  to .  levy  entrance  fees 
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and  annual  cpntribationB,  anbject  to  the  approval  of  the  Sberiff  (&  16); 
and  saves  the  privileges  of  Faculties  or  Societies  of  Procurators  in 
which  royal  charters  or  usage  regulate  the  mode  of  admission  of 
procurators  (a  12.) 

THE  FACULTT  OF  PROCURATOBS  OF  QLASOOIT. 

Of  the  le^  societies  which  have  obtained  charters  and  exclusive 
privileges  of  practising  in  certain  local  courts,  the  Glasgow  Faculty  of 
Procurators  may  be  taken  as  a  representative  and  type.  Indeed,  it  is 
itself  of  too  great  importance,  both  as  regards  its  present  position  and 
its  aspirations,  to  be  omitted  from  this  survey  of  the  state  of  legal 
education  in  Scotland. 

This  body  was  incorporated  by  royal  charter  dated  June  6, 1796, 
which  requires,  as  a  qualification  for  the  enjoyment  of  the  privileges 
conferred  by  it,  service  of  a  regular  apprenticeship  by  indenture  for  five 
years  with  a  member  of  Faculty.  Such  apprentices,  moreover,  must  be 
duly  entered  as  apprentices  in  the  books  of  the  Faculty,  and  serve  in 
the  Sheriff,  Commissary,  or  Town  Courts  of  Glasgow,  or  in  the  Court 
of  Session,  or  other  Court  of  law,  as  clerks  to  a  practitioner  or  member 
for  one  year  longer.  Various  other  regulations  are  laid  down  by  the 
charter,  which  have  since  been  considerably  extended. 

By  the  bye-laws  of  the  Faculty  adopted  in  1862,  an  intending 
apprentice  is  required  to  be  at  least  fifteen  years  of  age,  and  must 
either  (1)  produce  certificates  that  he  has  had  a  sufficient  elementary 
education,  including  English,  Grammar,  Arithmetic,  Geography,  and 
History, — and  has  studied  Latin,  in  a  public  school,  or  with  a  private 
teacher,  for  at  least  four  years,  or  attended  as  a  public  student,  the 
Humanity  or  Greek  Classes,  at  some  one  or  more  of  the  Scottish, 
English,  Irish,  or  foreign  Universities,  for  two  sessions;  or  (2) 
undergo  an  examination,  in  general  knowledge,  as  provided  in  the 
ease  of  an  appliciCtion  for  admission  to  the  Faculty,  infra;  or  (3) 
produce  his  diploma  as  an  Associate  in  Arts,  or  as  a  Graduate  in 
Arts  in  any  of  the  Scottish,  English,  or  Irish  Universities,  or  evidence 
of  his  being  a  member  of  the  General  Council  of  any  of  the  Scottish 
Universities. 

Annually  in  October  or  November  there  is  a  voluntaiy  examina- 
tion, conducted  in  writing,  of  the  clerks  and  apprentices  of  the 
Faculty,  called  "Periodical  JSxamincUions"  Regulations  for  the 
management  of  these  are  contained  in  the,  bye-laws,  and  prizes  are 
given  by  the  Dean  and  Council  Each  person  examined  is  entitled 
to  a  certificate  under  the  Faculty  seal,  declaring  the  result  of  his 
examination.  The  persons  coming  forward  for  examination  are 
divided  into  four  classes,  according  to  their  standing  in  the  pro- 
fession.   The  subjects  prescribed  at  present  are  as  follows: — 

I.  Parties  not  exceeding  two  years  at  the  profession. — 1.  Writing  to  DictatioiL 
2.  Arithmetic — ^Proportion,  Interest,  and  Discount.  8.  Execntion  and  Attes- 
tation of  Scotch  and  English  Deeds  and  Instrnnients.  4.  The  Comtitation  of 
the  Belatioa  of  Superior  and  YasBal,  as  explained  in  £nkine*fe  PrioeipleB,  by 
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fimifli,  Book  m.,  cbaps.  8,  4,  5,  and  6.  5.  Bamaay's  Boman  AAtf^aitieB, 
Chap.  IX 

II.  Not  exceeding  three  yeara. — 1.  Arithmetic — FFadioe,  Vulgar  and  Decimal 
Fnetiaoaf  GakoIatioQ  of  CommiaBion  and  Inauranoe.  3.  The  Law  of  Obliga- 
tbiia  and  Contracta  in  General,  and  of  Contracta  to  be  perfected  r«,  aa  ezpUilDed 
in  Erskine^B  Inatitnie,  B.  III.,  Tit.  1.  3.  Law  of  Billa  and  Prominory  Notea, 
as  e^Udned  by  Frofenor  Menziea  or  Professor  BelL  4.  Gibbon'a  Decline  and 
Fall  of  the  Boman  Empire,  Chap.  XLIY. 

IIL  Not  exceeding  four  yeare,-^!.  Book-keeping  by  Single  and  Doable 
Entry.  2.  Form  of  Process  in  Sheriff  Ordinary  Court.  3.  Law  of  Succession 
in  Moveable  Bights,  and  Completing  Titles  of  Executors.  4.  The  Constitution 
of  Feudal  Bights  and  their  Transmission  inter  vivos^  as  explained  by  Professor 
Menziea  or  Profeanor  A.  M.  Bell.  5.  Latin  Maxims  commented  upon  by  Lord 
Bankton,  Inat.,  Bk.  lY.,  Tit.  45.  6.  Lord  Mackenzie's  Boman  Law:— 
Historicsl  Sketch  of  the  Boman  Law,  Introductory  Chapter  and  Parts  iL, 
liL  and  iv. 

IV.  Exceeding  four  y^rs. — 1.  Law  of  Succession  in  Heritable  Bights  and 
Completing  Titiea.  2.  The  Law  of  Conventional  Obligations  in  general,  and 
the  Law  of  Sale  as  explained  in  Professor  G.  J.  BelVs  Princii^es.  8.  The 
DiHgeooes  affecting  Heritable  Estate.  4.  The  Principles  of  the  Law  of  £yi« 
denoe.  6.  Justinian's  Institutes,  Book  II.  Questions  upon  the  whole  Book, 
and  Translation  of  one  or  two  of  the  Titles. 

This  system  of  examination  is  so  worthy  of  imitation,  and,  except 
in  Glas^w,  is  so  little  known,  that  we  cannot  grudge  the  space  re- 
quired to  give  examples  of  the  examination  qnestiona*  There  are 
separate  examination  papers  for  each  class,  prepared  with  much  care 
and  judgment;  but  it  is  impossible  for  us  to  give  more  than  that  of 
the  Fourth,  or  highest  class  for  1868 : — 

CLASS    IV, 
.  Branch  L 

1.  What  are  the  great  lines  of  succeasion  ab  intettcUo  in  heritable  estate? 

2.  What  18  meant  by  (1)  Heir-at-law;  (2)  Heir  of  line;  (8)  Heir  of  conquest; 
(i)  Hdia  portioneia;  (5)  Heir-male;  (6)  Heir-nude  of  the  body;  (6)  Heir- 

3.  State  the  rulea  of  succeasion,  (1)  in  heritage,  and  (2)  in  conquest. 

4.  How  does  an  heir  make  up  a  public  title,  his  ancestor  faariug  died  publicly 
inf^  {I)  in  landa  held  of  ^e  Crown,  and  ^2)  in  lands  held  of  a  subject  superior? 

5.  A  proprietor  of  burgage  subjects  dies  infeft  in  part,  having  possessed  the 
rest  upon  a  personal  title;  how  will  his  heir's  title  be  completed? 

6.  A  dies  infeft  on  a  disposition  a  me,  but  unconfirmed ;  how  does  B,  his  heir, 
naike  up  a  title? 

Branch  IL 

7.  What  18  a  oouTentional  obligation? 

8.  Lb  what  respects  does  a  promise  differ  from  an  offer? 

9.  What  are  the  requisites  of  a  perfect  obligation,  and  how  may  it  be 
inTalidated? 

10.  Define  2ocim  pamUeiUuB^  m  inUrventtu,  and  homologation. 

11.  State  the  general  rule  aa  to  liability  in  joint  obligationa,  and  mention  some 
oftheezoeptiona. 

IS.  State  the  nature  and  essentials  of  the  contract  of  sale. 
18.  How  is  the  risk  of  the  thing  sold  transferred,  and  in  what  circumatances 
does  it  oootinne  on  the  seller? 

14.  How  should  the  buyer  proceed  when  goods  are  disconform  to  order? 

15.  What  is  the  effect  of  a  spedal  condition  of  ^*  ready  money?*' 

16.  What  aie  auspanaiYe  and  dissolving  oonditionsi  and  what  is  their  effect? 
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17.  What'aie  the  priauiy  and  seoondaiy  oUigatioiis  of  the  lyayer  and  of  tiie 
seller? 

18.  When  and  bow  mnst  delivery  be  made? 

19.  What  ia  necesBarj  to  entitle  the  bayer  to  redresB  on  eyiction,  and  what 
redren  is  be  entitled  to  daim? 

Branch  m. 
20-23.  What  la  an  inhibition?    Upon  what  groonds  may  it  proceed?  'How 
18  it  ezecnted,?    What  is  its  effect? 

24.  What  is  the  nature  and  effect  of  adjudication  for  debt? 

25.  How  is  the  adjudication  completed? 

26.  How  long  does  the  debtor's  right  of  redemption  subedst? 

27.  How  may  an  adjudication  be  converted  from  a  redeemable  into  an  abeolnta* 
rigiit? 

28.  What  is  the  legal  or  period  of  redemption  in  an  adjudication  contra 
JusreditcUem  jacentem;  and  how  may  the  right  of  redemption  be  made  available? 

29.  What  is  the  nature  and  effect  of  an  adjudication  in  security? 
SO.  How  may  an  adjudication  be  extinguished? 

Branch  IY. 
81.  Who  are  competent  witnesses? 

32.  How  may  witnesses  be  disqualified? 

33.  How  are  contracts  relating  to  land  proved? 

34.  What  are  the  requisites  and  privileges  of  a  probative 'deed? 

85.  How  would  you  prove  a  loan  of  money,  or  the  payment  of  a  debt? 

86.  Suppose  a  bill  to  be  granted  without  value,  how  can  that  be  proved,  and 
on  whom  is  the  burden  of  proof? 

37.  Is  hearsay  evidence  admissable,  and  on  what  principle? 

38.  What  is  the  nature  and  effect  of  a  reference  to  oath? 
89.  In  what  cases  is  it  incompetent? 

40.  Is  the  oath  of  one  partner  of  a  company  conclusive  against  the  other 
partners? 

Branch  V. 

41.  Enumerate  the  rural  and  urban  servitudes  known  in  the  Boman  law,  and 
explain  their  nature  and  effect? 

42.  Define  *^  usufruct,"  and  mentbn  some  of  the  subjects  of  it. 

43.  Describe  the  different  kinds  of  donation,  and  how  they  were  constituted. 

44.  Who  were  entitled,  and  who  were  not  entitled,  by  the  Roman  law,  to 
make  a  testament? 

45.  By  whom  could  testaments  be  challenged,  and  in  what  drcumstanceB? 
Translate  the  following  titles  of  the  Institutes  of  Justinian: — 

46.  De  Rebus  Corporalibus  et  IncorporalibuSf  Lib.  iL  Tit.  2.— Qusedam  pneterea 
res  oorporales  sunt,  qusedam  incorporales,  §  1.  Corporales  hse  sunt  quie  tangi 
poffiunt;  veluti  fundus,  homo,  vestis,  aurum,  argentum,  et  denique  alite  res  innu- 
merabilea.  §  2.  Incorporales  autem  sunt,  qusB  tangi  uon  possunt;  qualia  sunt  ea 
quae  in  jure  consistunt,  sicut  hereditas,  ususfructus,  usus  (et)  obligationes  qao- 
quomodo  contractte.  Nee  ad  rem  pertinet,  quod  in  hereditate  res  corporales  oon- 
tinentur;  nam  et  fractos  qui  ex  fundo  percipiuntur,  oorporales  sunt;  et  id  quod 
ex  aliqua  obligatione  nobis  debetur,  pleruroque  corporale  est,  veluti  fundus,  homo, 
pecunia;  nam  ipeum  ius  bereditatis,  et  ipsum  jus  utendi  fruendi,  et  ipsum  jus 
obligationis  incorporaie  est.  §  3.  Eodem  numero  sunt  jura  prsediorum  urban- 
orum  et  rusticomm,  qate  etiam  servitutes  vocantur. 

48.  De  Ademptione  LegcUorum^  Lib.  ii.,  Tit  21. — Ademptio  l^tonun,  are 
eodem  testamento  adimantur,  sive  oodicillis,  firma  est;  sed  et  sive  oontmrib 
verbis  fiat  ademptio;  veluti  si  quis  ita  quid  legaverit,  Do,  Lego,  ita  adimator, 
Kon  Do,  Non  Lego;  sive  non  contrariis,  sed  aliis  quibuscunque  verbis. 

§  1.  Transferri  quoque  legatum  ab  alio  ad  alium  potest;  veluti  si  quia  its 
di^rit,  Hominem  bticbum,  quem  Titio  Legavi,  Seio  Do,  Lego;  sive  in  eodem 
♦Mf^tnento  sive  in  oodidllis  hoc  feoerit;  quo  casu  simul  (et)  Titio  adimi  videtor 
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'  All  applicants  for  admission  must  be  twenty-one  years  of  aga 
Th^  are  of  two  classes — ^those  who  have  served  an  apprenticeship  in 
terms  of  the  Charter,  and  those  who  desire  to  be  admitted  under  the 
Act  3  and  4  WiU.  IV.,  a  64  (Glasgow  Procurators'  Widows'  Fund 
Act),  to  be  afterwards  mentioned. 

Persons  seeking  admission  under  the  Charter  must,  besides  the  con- 
ditions as  to  apprenticeship,  etc.,  have  attended  (1)  three  public  classes 
other  than  Law  Classes,  one  being  Humanity  (Latin),  and  another 
Logic,  at  any  University;  (2),  two  other  classes  at  a  Scotch  University, 
of  which  one  shall  be  a  complete  course  (whether  in  one  or  two 
sessions)  of  Scotch  Law,  and  the  other  a  course  of  Conveyancing. 
Application  is  made  for  admission  by  petition  to  the  Sheriff  Commis- 
sary of  Lanarkshire,  and  the  Dean  and  Council  of  the  Faculty. 
Payment  is  made  to  the  Clerk  of  the  entry-money  and  fees  of  examina- 
tion. In  regard  to  fees  a  broad  distinction  existed  until  11th  June, 
1868,  between  sons,  sons-in-law,  and  grandsons  of  members,  and 
strangers — ^the  latter  paying  a  considerably  larger  sum.  The  entrance 
fees  now  payable  by  all  intrants  of  the  class  (except  sons,  sons-in-law, 
or  grandsons,  serving  apprenticeships  at  June  11,  1868,  who  are  ad* 
mitted  at  the  old  lower  rates))  are  i^l36  11a  When  all  preliminary 
conditions  are  satisfied,  a  remit  is  made  to  the  Examinators.  The 
examinations  are  on  General  Knowledge  and  on  Law — the  former, 
however,  being  dispensed  with  if  the  candidate  be  an  Associate  in 
Arts,  or  a  Graduate  in  Arts  in  any  of  the  Scottish,  English,  or  Irish 
Universities,  or  a  member  of  General  Council  of  any  Scottish  Uni^ 
versity,  or  has  satisfactorily  undergone  the  General  Knowledge  ex- 
amination before  entering  on  his  apprenticeship.  The  "General 
Knowledge  Examination**  comprehends  the  following  subjects:— 

(1.)  Latin:  The  £neid,  B.  I.  Sc  II.,  and  Cicero*8  Treatise  de  Oratore;  (20 
Hutory:  Ancient  Rome->Kngland  and  Scotland,  from  the  Union  €i  the  Crowns 
in  160S,  to  the  aoceasion  of  George  the  First;  (8.)  Arithmetio:  Vulgar  and 
Becimal  Fractions,  Simple  and  Compound  Proportion,  Interest  and  Discount; 
(4.)  Book-keeping:  a  knowledge  of  tne  principles  and  practice  of  Double  Entry; 
(5.)  Geography;  (6.)  English  Grammar  and  Composition. 

The  "^Law  Examination**  comprehends  (1)  Scots  law,  (2)  con- 
Teyancing,  and  (3)  forms  of  Court.  Any  candidate  may  volunteer 
to  undergo,  besides  these  two  examinations,  an  examination  for 
boDonrs,  either  in  general  knowledge  or  law,  and  may  select  any  one 
or  more  of  the  following  subjects: — 

General  Knowledge:  —  Logic,  Ethics,  Geometry,  Algebra,  Latin,  Greek, 
French,  German,  Constitutional  History  of  Scotland  and  England,  Chemistry, 
Mochanics. 

Law:— Criminal  Law,  Boman  Law,  History  of  the  Feudal  System,  Inter* 
oatioiudLaw,  Philosophy  of  Endence. 

The  applicant  may  specify  on  what  portion  of  these  subjects  he  is 
prepared  to  be  examined  Upon  a  favourable  report,  and  after  such 
hrther  ''  public  trial  as  shall  be  deemed  necessary/'  the  applicant  is 
admitted. 


186  m  syocAssDH  of  BOOIGH  IAWVJQH; 

The  door  of  the  Faenb^  was  opened  to  ollias  than  appientiOMby 
8  and  4  Wm.  IV^  c  64,  entitnled  "An  Act  for  the  better  eetabiiahing 
and  seeoring  a  fund  for  proTiding  annoities  to  the  widows  and 
ehQdren  of  the  members  of  Facol^  of  Piociirators  in  Gla9gow.''  By 
this  Act  the  Facnlty  may  receive  and  admit  as  members  persons  found 
duly  qualified,  in  tennsof  the  Charter  (except  as  to  serving  apprentice- 
ship), and  who  have  complied  with  the  requisites  prescribed  by  the 
Charter  and  regulations  of  Facnlty,  notwithstanding  that  they  shall  not 
have  served  a  regular  apprenticeship,  or  shall  not  have  booked  an  ioden- 
tare  with  one  of  the  membos  of  Faculty.  The  entry-money  payaUe  by 
this  dass  is  now  jP166  lis;  and  the  right  to  admit  such  persons  is 
exercised  by  the  Faculty,  at  a  general  meeting  summoned  by  the 
Dean  for  the  spedal  purpose — the  resolution  to  admit  being  earned 
by  a  majority  of  the  members  present 

The  application  is  by  petition,  as  in  the  former  case,  and  the 
applicant  must  produce  evidence  of  his  age,  and  of  his  having  served 
as  an  appientioe  to  a  Writer  to  the  Signet^  Solicitor  before  the 
Supreme  Courts,  or  Procurator  practising  before  some  Sheriff  Courts 
in  Scotland,  for  the  term  necessary  for  the  qualification  of  procurators^ 
and  that  after  the  termination  of  his  apprenticeship  he  has  acted  as 
derk  in  the  office  of  a  ]egal  practitioner  for  at  least  one  year;  and 
also  certificates  by  the  professors  of  his  having  attended  the  Univer- 
sity classes  and  undergone  the  examination  above  prescribed. 

The  farther  procedure  as  to  examinations  is  tiie  same  as  in  the 
case  of  those  who  have  served  a  regular  ^iprenticeship, 

.  FACULT7  OF  PBOCUBAIOBS  OF  DUNDEK 

The  foUowiDg  is  the  system  of  training  and  examination  of  Pro- 
curators' Apprentices  in  the  Dundee  District  of  For&rshire,  preparatory 
to  the  curriculum  and  examinations  required  by  the  B^i^ulatiDns  d 
the  General  Council  of  Procurators.  A  person  applying  for  leave  to 
enter  into  an  indenture  (the  application  being  made  hj  petition  to  the 
Preses  of  the  Faculty  of  Procurators,  Dundee)  is,  after  publication  of 
his  petition,  remitted  to  the  Faculty's  Committee  of  Esuniners,  that . 
they  may  test  his  acquirements  in  general  knowledge.  The  diets  of 
examination  are  held  half-yearly,  at  the  end  of  May  and  of  November. 
The  subjects  of  examination  are: — 1.  English  Grammar;  2.  Geography; 
S.  Arithmetic;  4.  History  of  Great  Britain;  5.  Latin. 

The  examination  is  conducted  partly  in  writing  and  partly  orally, 
and  the  examinen  report  in  detail  the  result  The  petitioner  is 
therefore  authorised  to  enter  into  indentures^  or  if  not  found  qualified, 
continued  to  another  diet  for  re-examination  to  such  extent  as  may  be 
necessary,  or  the  application  is  refused. 

For  each  diet  at  which  the  petitioner  appeara  he  pays  an  examios- 
tion  fee  to  the  Faculty  funds  of  10s  6d. 

On  entering  into  his  indenture  he  is  furnished  with  a  prognunme 
of  the  examinations  in  law  he  has  to  undergo  during  his  apprentice- 
ship, with  references  to  suitable  text*books  to  guide  him  in  his  reading. 
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He  18  also  fnrntsbed  with  a  progrsmtne  of  8tndy  to  assist  hikn  in  pre-' 
paring  for  the  ezaminatioBs  in  general  knowledge,  referred  by  the 
GenenI  Conncil  from  parties  seeking  admission  as  Procurators  To 
fiicilitate  his  studies  he  is  allowed  the  free  use  of  the  Faculty  Libraty 
during  his  apprenticeship  and  for  two  years  subsequently. 

At  the  end  of  the  second  year  of  apprenticeship  he  has  to  undergo 
examination  in  the  following  legal  subjects: — 1.  Solemnities  of  Deeds, 
Delivery,  Homologation;  2.  Succession;  3.  Domestic  Belations. 

At  the  end  of  his  third  year  he  has  to  appear  again  for  examination 
in  the  same  subjects,  and  also  in: — 1.  Minority  and  GuardiansMp; 
2.  BQls;  8.  Prescription;  4.  Diligence;  6.  Land  rights. 

At  the  end  of  the  last  year  of  apprenticeship  his  examination  com- 
prdiends  the  following  fiurther  subjects: — 1.  Securities  over  Land;  2. 
Sovitudes;  S.  Contracts;  4.  Quasi  Contracts;  6.  Extinction  of  Obligi^ 
tions;  6.  Jurisdiction  and  Actions;  7.  Evidence. 

The  examination  in  each  case  is  partly  in  writing  and  partly  oral, 
and  as  the  apprenticeship  commences  always  about  the  end  of  May  or 
of  November,  the  annual  examinations  during  apprenticeship  are  dis- 
posed  of  at  the  same  diets  as  those  held  for  parties  wishing  to  enter 
into  indentures. 


PAPERS  OP  THE  SCOTTISH  LAW  AMENDMENT  SOCIETY.* 

ON  LAW  BEPORTING:  WITH  SUGGESTIONS  FOR  A  TJNIFORM  AND 
AX7TH0BISED  8EBISS  OF  REPORTS  OF  CASES  DECIDED  IN  THE 
SUPREME  COURTS  OF  SCOTLAND. 

Bt  Mb  i£.  G.  MACKAY,  Astooati. 

In  a  countiy  in  which  judicial  decisions  are  of  authority  as  precedents, 
and  judicial  dicta,  when  proceeding  from  judges  of  eminence,  are  con- 
stantly referred  to  in  argument,  and  sometimes  determine  judgment, 
the  subject  of  law  reporting  is  necessarily  of  importance.  The  name 
''law  reporting''  is  significant,  and  indicates  what,  when  Bentham 
firet  distinctly  announced  it,  seemed  to  English  lawyers  a  daring  para- 
dox, but  is  now  an  acknowledged  fact — ^that  much  of  our  law,  if  not 
made  by  the  judges,  is  at  least  declared  by  them  for  the  first  time, 
and  can  only  be  learned  from  the  reports.  It  concerns,  therefore,  not 
merdy  the  convenience  of  practising  lawyers,  but  also  the  just  opera- 
tion of  one  of  the  sources  from  which  the  law  is  derived,  that  the  best 
practicable  method  of  law  reporting  and  form  of  law  reports  should 
be  adopted.  What  these  are  under  the  present  circumstances  of  the 
sdministration  of  the  law  in  Scotland,  is  a  topic  which,  though  small 


*  Hm  pspert  wlaotad  for  pnblic»tion  by  the  Oomieil  of  t^  Soeietj  will,  by  Miaagw* 
MBt^  be  poblUbed  ia  the  Jommal  of  Jwritprudmee;  but  the  Society  i«  not  to  be 
nndantood  m  becoming  in  any  seote  retpontible  for  the  other  oonteots  of  the  JourfuU^ 


tad  the  oondooton  of  the  JmtnuU  do  not  tname  any  reeponiibility  for  the  ityle  or 
"  *    I  flf  the  PapenolthsSootliah  Law  AmandiM&t  Society. 
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in  itsdf  in  compaiison  with  other  subjects  which  may  occnpybw 
leformers,  deserves,  it  is  thought,  the  consideration  of  a  socie^  for 
the  amendment  of  the  law,  and  the  following  remarks  are  sabmitted 
with  the  view  of  leading  to  sach  consideration.  They  relate,  first,  to 
the  method  in  which  cases  should  be  reported;  and,  second,  to  a  plaa 
for  uniting  the  existing  reports  in  a  single  series.  In  making  tome 
of  them,  for  the  sake  of  brevity,  in  a  peremptory  form,  I  crave  the 
indulgence  of  members,  especially  of  those  who  have  been  or  are  law 
reportersL 

L  The  fullest  law  report  may  be  divided  into  four  parts — (1)  the 
Narrative,  including  both  the  &cts  which  have  given  rise  to  the  case, 
and  the  steps  of  procedure  since  the  case  came  into  Ck)urt;  (2)  the 
Argument  or  pleadings,  written  or  oral,  or  both,  on  both  sides,  whether 
on  pure  law,  or  on  fact  and  law  combined.  If  the  pleadings  be  on 
fieu^t  only,  the  case  is  of  that  large  class  (of  which  the  experienced 
reporter  is  a  better  judge  than  the  counsel  or  agents  engaged)  styled 
''not  reportable/'  (3)  The  Judgment,  comprising  A»  decree  or 
decrees  in  which  it  is  formally  embodied,  and  the  opinions,  written  or 
oral,  in  which  the  judges  state  the  grounds  on  which  the  decree  or 
decrees  are  based;  and  (4)  the  Rubric,  or  precis  of  the  points  decided 
and  grounds  of  judgment,  to  which  are  sometimes  added  dicta  by 
judges  in  the  course  of  their  opinions,  distinctions,  over-rulings,  and 
foUowings  of  decisions  already  reported.  The  three  last  points  ought 
never  to  be  omitted,  for  the  cases  in  which  they  occur  are  almost 
without  exception  cases  in  which  the  law  is  modified  or  settled,  and  the 
distinction,  over-ruling,  or  following,  point  out  at  once  to  the  lawyer 
familiar  with  the  prior  cases  in  what  respect  it  is  so.  A  fifth  part^ 
extraneous  to  the  law  report^  strictly  so  called,  but  of  which  we  have 
valuable  examples  in  the  English  Reports  of  Peere  Williams — the 
prince  of  English  reporters,  to  use  the  epithet  of  an  authority  not 
lavish  of  praise,  L.  Kingsdown — ^and  the  Reports  of  Hume  (to  whom 
the  same  title  might  be  applied  amongst  ourselves),  consists  of 
notes  by  the  reporter  on  the  points  decided.  We  do  not  think  the 
usefulness  of  this  practice  of  annotating  the  reports — ^almost  aban- 
doned by  modem  reporters — ^is  less  now  th^ n  formerly,  but  it  evidently 
presupposes  a  highly-qualified  reporter.  The  four  parts  above-men- 
tioned, though  essential  to  the  complete  report,  do  not  require  in  many 
eases  to  be  separately  stated,  and  it  is  the  reporter's  duty  to  decide,  in 
each  particular  case,  with  which  he  may  dispense.  In  some  instances 
a  simple  note  of  the  point  decided  will  suffice.  The  rubric  then 
becomes  the  whole  report  When  this  is  the  case,  even  more  than 
ordinary  care  should  be  employed  to  make  it  full  and  exact,  as  there 
is  nothing  by  which  it  can  be  checked.  Probably  this  kind  of  report 
should  be  confined  to  points  of  practice  and  cases  in  which  former 
decisions  are  followed,  or  well-recognised  law  applied,  but  no  new 
point  decided. 

Where  the  opinion  of  any  of  the  judges  contains  a  fnU  statement 
of  the  narrative  or  aigument^  orboth,  what  is  so  stated  may  be  aome- 
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times  omitted  by  the  reporter  in  that  part  of  the  report  where  it 
would  otherwise  be  inserted    This  privil^e,  however,  of  omitting  an 
independent  narrative  will  be  sparingly  used    by  the    competent 
repwter,  for,  by  composing  it,  he  best  masters  the  cas^  without  doing 
which  he  must  be  a  heaven^born  reporter  who  can  write  a  good 
report    The  separate  statement  of  the  argument  is  more  frequently 
superfluous,  for  an  impartial  and  good  judgment  will  necessarily  deal 
with  eveiything  material  on  both  sides.    The  argument  of  leading 
counsel,  however,  in  important  cases,  is  sometimes  the  most  valuable 
part  of  the  report,  and  the  reporter  should  be  able  to  judge  in  what 
cases  it  is  worth  preserving.     Where  it  is  inserted,  its  points  should 
always  be  separately  stated,  and  authorities  placed  under  the  points 
in  support  of  which  they  were  quoted.    A  reference  to  the  authorities 
per  aversionem — e.g.,  "the  following  authorities  were  referred  to  in  the 
course  of  the  discussion" — should  be  avoided;  nor  is  the  necessity 
apparent  of  a  reporter,  who  knows  his  ground,  and  has  attended  to 
^e  discussion,  inserting  cases  plainly  irrelevant,  merely  because  such 
happen  to  be  cited  by  counsel. in  the  course  of  a  desperate  argument 
The  opinions  of  the  judges  must  in  most  cases  be  given  at  length, 
bat  where  they  contain  long  extracts  from  deeds,  or  statements  of 
facts  unmixed  with  argument  already  narrated  by  the  report,  the 
pracdee  of  referring  to  these,  and  confining  the  opinion  to  that  which 
is  properly  such,  might  often  be  usefully  adopted.    Where  one  judge 
merely  repeats  in  different  or  the  same  words  what  has  been  said  by 
another,  there  should  be  no  exception  to  the  rule  that  such  part  of 
his  opinion  should  be  omitted;  and  if  his  whole  opinion  is  repetitions 
it  should  be  omitted  altogether  (the  fact  of  concurrence  being  stated). 
The  rubric,  as  the  most  frequently  read,  is,  if  carefully  prepared,  the 
most  important  part  of  the  report,  and  that  on  which  the  reporter 
should  bestow  most  paina    It  should  always  enable  the  reader  to 
understand,  without  reading  further,  at  least  the  exact  points  decided, 
and,  where  possible,  the  grounds  of  decision  also.     Such  a  rubric  as 
"dronmstances  in  which  it  was  held,"  is  almost  useless,  unless  as  a 
warning  that  the  report  need  not  be  read.    If  the  case  is  worth 
reporting,  it  is  also  worth  the  trouble  of  digesting  and  embodying  in 
the  rubric  the  material  facts  which  determined  the  decision.    Nor 
should  the  reporter,  in  such  case,  be  too  much  afraid  of  a  long  rubric. 
Brevity  is  no  doubt  desirable,  but  it  may  be  purchased  at  too  dear  a 
prica    The  suggestion  has  been  made  and  deserves  consideration,  that 
the  presiding  judge  should  revise  the  rubric  as  well  as  his  opinion  on 
the  case.    This  would  add  little  to  his  official  duties,  and  might  pos- 
sibly in  some  cases  improve  the  character  of  his  judgment;  for  as  the 
tecord  gains  clearness,  consistency,  and  precision,  when  the  advocate 
keeps  in  view,  while  preparing  it,  that  he  will  have  to  extract  an  issue 
from  it^  so  also  might  the  jud^ment^  if  the  judge  knew  that  he  would 
have  to  express  in  the  shortest  form  of  words  possible  the  points  and 
gnrnnds  of  the  decision. 
It  follows  £n>m  what  has  been  said,  that  the  duties  of  the  reporter 


190       FAPEBS  OF  THE  SOOTTIBH  ULW  AMBKDMENT  SOdKHT. 

are  of  two  kinds,  and  it  is  important  to  distinguish  thenL  The  one 
is  the  duty  of  the  reporter  purely,  which  might  be  dischatged,  as  it 
sometimes  is,  by  a  short-hand  writer  ignorant  of  law;  the  other  is 
that  of  the  lawyer.  The  one  consists  merely  in  giving  a  fiuthfal 
account  of  the  narrative,  argument^  and  judgment;  the  other  in 
selecting  the  cases  proper  to  be  reported,  and  in  arranging  and  con- 
densing the  narrative  and  argument,  and  sometimes  the  judgment^ 
and  in  composing  the  rubric.  The  former  duty  is  comparatively  easy, 
requiring  only  attention  an^  accuracy — qualities,  however,  more 
rarely  given  by  nature,  or  acquired  by  experience,  than  might  be 
imticipated;  the  latter  is  difficult,  and  affords  scope  for  the  talents 
which  combine  to  make  a  good  lawyer,  knowledge  of  legal  principle, 
clearness  in  apprehending  the  meaning  and  bearing  of  facts,  power  of 
reasoning,  the  faculty  of  distinct  and  concise  expression.  Accord* 
ingly  some  of  our  best  lawyers  have  been  reporters,  and  the  better 
lawyer  the  reporter  is,  the  better  will  be  the  report  On  the  other 
•hand,  it  must  not  be  overlooked  that  the  value  of  a  report  is  in  great 
measure  independent  of  the  reporter.  If  the  facts,  whether  by 
admission  or  proof,  are  clearly  and  fully  brought  out,  a  recital  of 
those  material  is  the  best  narrative  of  the  case;  if  the  pleadings  are 
to  the  point  and  concise,  a  statement  of  them  is  the  best  argument — 
an  argument  of  Bomilly  or  Dunning,  to  avoid  the  invidionsness  of 
selecting  names  from  the  living  or  our  own  countrymen,  will  always 
be  worth  reading,  whoever  the  reporter;  if  the  opinions  are  good  and 
exhaustive  (take  as  examples  a  judgment  of  Stowell  or  of  Mansfield), 
the  report  embodying  them  must  be  so  &r  good  and  exhaustive  alsa. 
Otherwise  stated,  the  excellence  of  a  report  depends  to  a  large  extent 
on  the  excellence  of  the  system  of  taking  proof  and  pleading  which 
prevails  in  general,  and  on  the  ability  of  the  advocates  who  conduct^ 
and  the  judges  who  decide  the  particular  casa  To  enter  at  large 
into  this  cause  of  excellence  in  reports,  would  be  to  diverge  into  too 
wide  a  field,  but  one  observation  on  the  practice  of  the  law  in  Scot- 
land, as  bearing  upon  reports,  may  be  pardoned.  It  can  scarcely  be 
doubted  that  one  reason  of  the  superiority*  of  the  best  English  over 
the  best  Scotch  reports  arises  from  the  greater  exactness  of  the 
English  system  of  pleading,  at  least  at  common  law,  and  it  is 
obMrvable  that  almost  all  the  reports  of  note — with  the  exception, 
perhaps,  of  Vesey — are  common  law  reports.  Where  matter  of 
evidence  not  material  to  the  issue  is  pleaded  on  record;  where 
pleas  are  stated,  not  for  the  purpose  of  bringing  out  dis- 
tinctly conceived  propositions  in  law  to  be  contended  for,  but  to 
cover  whatever  unknown  propositions  in  law  may  turn  out  in 
the  course  of  the  case  to  be  useful,  it  is  natural  that  a  corresponding 
irrelevancy  and  vagueness  should  be  reflected  in  the  report  It  is  to 
be  desired  that  some  one  would  collect  the  rules  contained  in  Acts  of 
Parliament  and  Sederunt — the  observations  of  distinguished  judges 
upon  relevancy  and  particularity  in  pleadings,,  and  the  necessary  aver-^ 
ments  in  different  classes  of  action.    This  is  a  subject  in  which  the 
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English  Isw  libiaiy  is  rich,  witness  such  books  as  Mitford  Stephen's,  but 
oars  barren.  In  the  meantime,  reporters  might  do  something,  by  giving 
prominence  in  the  rubric  to  such  observations^  and  by  abandoning  the 
habit  of  introducing  large  extracts  from  the  record,  however  ill-pre- 
pared, in  their  reports.  Another  matter  upon  which  it  is  believed  the 
profession  is  unanimous,  is  only  mentioned  because  of  its  direct  influ- 
ence bodi  on  the  quality  and  bulk  of  the  reporta  Unless  there  is 
difference  of  opinion,  it  should  be  the  rare  exception  instead  of  the 
rule  that  more  than  one  judge  should  express  an  opinion  ad  hngum. 
The  remedy  for  this  lies  in  other  hands  than  the  reporter's,  but  it 
should  not  be  very  long  delayed  if  the  present  leaders  of  the  bar 
remember  and  retain  the  views  they  have  repeatedly  expressed  when 
they  reach  the  bench.  We  pass  to  the  second  part  of  the  paper,  the 
object  of  which  is  to  suggest  a  plan  for  a  uniform  and  authorised 
series  of  reports  for  the  Supreme  Courts  in  Scotland 

An  equal  necessity  does  not  exist  in  Scotland,  and  an  equal  advan- 
tage, consequently,  would  not  be  derived  from  the  adoption  here  of  a 
uniform  and  authorised  system  of  ktw  reporting  similar  to  that  which 
has  been  attended  with  so  much  success  in  England  Still,  to  a  less 
extent^  it  must  be  admitted  that  we  suffer  from  the  same  evils — 
variety  and  variations  in  reports,  cost  of  reports,  inequality,  and 
sometimes  defectiveness,  in  reports — owing  to  the  remuneration  being 
inadequate  to  procure  and  retain  competent  reportera 

At  present  there  are  three  sets  of  reports  of  Court  of  Session  cases 
--(1),  The  series  commenced  in  1821  by  Mr  Shaw,  and  now  continued 
under  the  name  of  Professor  Macpherson,  published  since  its  com- 
mencement by  Clark ;  (2),  The  Scottish  Jurist,  published  from  1829 
to  1859  by  Anderson,  and  since  that  date  by  Constable ;  (3)»  The 
Scottish  Law  Reporter,  commenced  on  1st  Nov.,  1865,  as  arepublica- 
tioD  of  the  Edinburgh  Courant  reports,  but  now  nearly  as  full  as  the 
reports  either  of  the  Jurist  or  Session  cases,  and  containing  a  few  cases 
which  these  do  not  report.  The  reports  of  the  Court  of  Justiciary  are 
psblished  separately  in  the  series  commenced  in  1826  by  Mr  Syme, 
sod  at  present  conducted  by  Mr  Couper ;  but  all  important  cases  in  that 
Court  are  also  reported  by  the  Jurist  and  Law  Reporter,  and  latterly  the 
Session  Cases  have  included  a  few  Justiciary  reports.  In  addition  to 
these,  the  Journal  of  Jurisprudence  gives  notes  monthly  of  the  principal 
decisions  in  both  Court&  While  there  is  plainly  waste  of  labour  in 
the  same  ground  being  thus  gone  over  at  least  three  times,  it  cannot 
be  laid  that  we  derive  from  it  what  advantage  there  may  be  from 
competition  in  law-reporting.  Though  the  reports  are  rivals  in  the 
hook  market,  the  reporters  are  allies  on  the  side  benchea  By  tacit^  if 
not  express  arrangement^  the  same,  and  only  tiie  same  cases  are 
reported ;  the  same  revised  copy  of  the  Judge's  opinion  serves  for  all 
the  reports  published,  after  the  revise  has  been  received ;  and  the  first 
pabliriied  report  is,  if  not  transferred  to  the  others,  at  least  consulted 
by  those  reporters  who  take  more  time  to  consider.  It  can  scarcely 
be  doubted  that  the  work  at  present  occupying  nine  reporters — 
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eigbt,  and  one  editor— or  twelve  if  we  inclade  the  Jurist  reporter  in 
the  House  of  Lords,  and  the  Scottish  Law  reporter,  coold,  if  there 
were  one  series  of  reports,  be  eflBciently  discharged  by  six  reporters 
and  an  editor  *  The  first  proposal  we  have  to  make  is  that  the  force 
of  the  ensting  reports  should  be  combined,  and  only  one  series  in 
future  published,  the  whole  existing  staff  being  at  first  retained,  bnt 
as  vacancies  occur  being  reduced  to  the  above-mentioned  number.  It 
would,  it  is  conceived,  be  possible  for  such  a  staff  not  only  to  prepare 
the  regular  and  full  reports,  but  also  to  furnish  the  profession  with 
fortnightly  notes  of  the  points  decided  in  all  important  cases»  and 
incidental  points,  of  temporary  use,  but  not  worthy  of  being  preserved 
in  the  permanent  reports.  The  practice  of  doing  this  would  probably 
aid  the  reporters  in  afterwards  reducing  the  full  reports  to  the  shortest 
possible  compass  consistent  with  embodying  all  that  is  material  The 
second  proposal  is  that  the  reports  should  be  placed  under  the 
supervision  of  a  Council  similar  to  that  which  has  superintended 
the  Bar  scheme  in  England  A  Council,  consisting  of  the  Dean 
of  the  Faculty  of  Advocates,  the  Solicitor-General  and  one  member 
elected  by  the  Faculty  of  Advocates,  a  second  by  the  Writers 
to  the  Signet,  and  a  third  by  the  solicitors  before  the  Supreme 
Courts  woSd,  it  is  believed,  command  the  respect  and  fairly  represent 
all  branches  of  the  profession.  The  preponderance  given  to  the  first- 
named  body  appears  justified  by  the  fact  that  its  members  make  the 
most  constant  use  of  the  reports,  and  furnish  the  whole  existing 
reportera  The  choice  of  reporters  might  safely  be  left  to  the  editor, 
subject  to  the  sanction  of  the  council,  by  whom  the  editor  would 
himself  be  chosen.  In  the  third  place,  a  fixed  salary  should  be 
allowed  to  each  reporter — ^as  to  the  amount  of  which  a  word  will  be 
said  presently — ^and  a  share  (say  two-thirds)  of  any  surplus  net 
profits  should  be  employed  to  increase  these  salaries  pro  raid.  The 
amount  of  such  salaries,  in  the  first  instance,  must  evidently  depend 
on  the  circulation  that  could  be  reckoned  on,  the  expense  of  pro- 
duction (paper  and  printing),  and  the  commission  to  publishers  and 
booksellers.  From  inquiries  made  on  the  subject,  it  is  believed  that 
a  circulation  of  at  least  1000  copies  might  be  calculated  on,  if  only 
one  series  of  reports  were  published,  at  the  price  of  £2  2s  per  copy, 
payable  in  advance.  This  would  give  an  income  of  ^2100,  without 
reckoning  on  what  might  be  made  by  advertisements.  If  the  whole 
present  staff  of  reporters  were  to  remain  at  their  present  salaries,  a 
sum  of  jE^980  would,  it  is  believed,  cover  this  item  of  charge,  leaving 
j^ll20  for  cost  of  printing  and  the  commission  of  publishers  and 
booksellers  If  the  reporters  were  reduced  to  six,  at  a  Qxed  salary 
of  jP140  each,  and  an  editor  at  ^170,  this  would  amount  to  «^10I0, 
leaving  <dP1090  for  the  cost  of  printing  and  commission  of  publishers 
and  booksellers.  Either  sum  (^1120  or  J?1090)  would,  it  is  believed, 
more  than  suffice  to  meet  these  items  of  charge.  It  would  be  de- 
sirable, were  such  a  change  carried  out,  to  deal  liberally  with  \he 

•  Four  nporten  at  prasent  do  tha  whols  work  of  tho  SeoUiA  JwruL 
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per^na  who  ha^e  hitherto  carried  on  the  trade  arrangements  of  the 
reports;  and  if  Messrs  Clark,  as  connected  with  the  Session  cases, 
and  Messrs  Constable,  as  representing  the  Scottish  Jurist,  were 
willing  to  continne,  the  former  as  publishers,  and  the  latter  as  printers, 
it  is  probable  an  arrangement  might  be  made,  by  allowing  the  former 
their  present  commission  for  publishing  and  distributing,  while  the 
latter  would  receive  remuneration  in  the  shape  of  the  enlarged  profits 
of  the  charge  they  would  be  entitled  to  make  for  printing  a  series  with  a 
larger  circulation  and  a  better  type  than  the  Jurist. 

Into  further  details  it  would  be  tedious  and  inexpedient  to  enter 
in  this  place.  Some  may  think  that  there  has  been  too  much 
detail  already;  but  it  has  been  deemed  propei^  to  make  the  above 
general  estimate,  in  order  to  show  that  the  8<:^heme  has  a  reasonable 
prospect  of.  being  financially  successful,  as  well  as  advantageous  to  the 
profession,  who  would  receive  the  whole  reports,  including  those  of 
the  Justiciary  Court,  at  a  smaller  cost  than  at  present,  and  also  to 
those  members  of  it  who  undertake  the  responsible  duty  of  law 
reporting.  The  latter  would  obtain  at  once  their  full  present 
salaries,  with  the  certainty  of  an  increase  on  the  total  number  of 
reporters  being  reduced,  and  the  pi;ospect  of  a  further  increase 
should  the  circulation  of  the  reports  advance  above  1000,  or  should 
the  sum  of  jE'IOQO,  above  allowed  for  printing  and  publishing 
charges,  be  found  more  than  sufficient.  In  the  event  of  either  Messrs 
Constable  or  Messrs  Clark  being  unwilling  to  enter  into  such  an 
arrangement^  one  more  economical  could  be  made  by  employing  a 
single  firm  to  print,  publish,  and  distribute  the  reporta* 

It  may  be  objected  to  the  proposed  scheme  that  the  system  of 
the  Faculty  Reports  was  an  attempt  to  carry  out  a  somewhat  similar 
plan,  and  that  its  failure  proves  this  scheme  would  not  succeed.  If, 
however,  we  consultf  the  pamphlet  literature  which  the  inefficiency 
and  dilatoriness  of  the  later  faculty  reporters  provoked,  it  will  be  appa- 
rent that  that  failure  arose  from  the  want  of  any  sufficient  superin- 
tendence of  the  reporters,  such  as  would  be  afforded  by  the  council  and 
editor  under  the  proposed  ^scheme»  nor  is  there  any  reason  to  antici- 
pate similar  faults,  either  from  Xhe  present  reporters  or  from  those 
who,  nnder  auch  a  scheme,  would  be  their  successors. 

The  fact  that  some  of  the  details  are  borrowed  from  the  example  of 
the  English  bar,  ought  not,  if  the  proposals  are  themselves  deserving 
of  adoption,  to  weigh  with  the  members  of  a  liberal  profession.  It  is 
not  apprehended  that  there  would  be  any  difficulty  in  obtaining  from 
the  Scoteh  bench  an  authorisation  and  revision  of  such  a  series  of 
reports,  similar  to  that  hitherto  extended  to  the  session  cases  and 
josticiaiy  reporta    Judges  who  feel  restrained  by  their  position  from 

*  Although  hr  from  grndging  a  reasonable  profit  to  bookseUerB  or  publishers,  the 
vritsr  is  deddedly  of  opin^oo  that  there  is  not  at  present  a  jost  apportionment  of  the 
nmwid  of  tntelleoiaal  and  mechanical  labour. 

t  See  B.  Haooay  (Scottish  Law  Tracts,  IX.,  5,  Adr.  Libraij),  1,  Addie«  to  L.P* 
Hope  (1S21);  2,  Letter  to  Dean  of  Faculty  (1S23). 
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contributing  direct  suggestions  for  the  improvement  of  the  law,  might, 
if  the  views  indicated  in  the  earlier  part  of  this  paper  be  correct, 
indirectly  but  sensibly  assist  in  this  good  object  by  actively  co- 
operating with  the  reporters  in  preserving  the  purity  and  exactness  of 
reported  law. 


An  Analysis  of  the  Tides  to  Land  ConsolidaMon  (Scotland)  Act 
1868,  31  and  32  VictoricB,  Cap.  CL;   With  an  Appendix  con- 
taining a  Classified  Table  of  the  Clauses  of  the  Act,  Ae  Act  and 
Schedules  thereof  with  Marginal  References  to  the  Corresponding 
Sections  of  the  Repealed  Statutes,  the  Land  Registers  (Scotland) 
Act  1868,   and  Additional  Forms    connected    with  Heritabie 
Securities.    By  JoHN  Mabshall,  Advocate.    Edinburgh:  Bell  & 
Bradfute. 
The  share  which  Mr  Marshall  is  known  to  have  had  in  the  pre- 
paration   of  the  statute  which  he  has    undertaken    to    expound, 
would   be  a  strong  recommendation  of  this  little  book,  even  if 
its  author  were  not  a  lawyer  of  such  ability  and  learning,  that  no 
work  which  he  puts  forth  can  fail  to  be  useful  and  suggestive.    Mr 
Marshall,  besides  his  hereditary  claims  to  distinction  as  a  feudal 
lawyer,  has  worked  diligently,  perhaps  more  diligently  than  any 
living  lawyer  in  the  field  of  Scottish  land-rights,  and  some  of  the 
fruits  of  his  labours  will  be  found  here  in  the  terse  and  always 
accurate  statement  of  the  law  as  it  has  been,  and  as  it  now  is.    The 
only  fault  we  have  to  find  with  the  book  is  that  it  is  too  concise.   The 
author,  without  putting  himself  to  trouble — probably,  indeed,  with 
less  trouble  than  he  has  actually  bestowed  in  carrying  out  his  plan — 
might  have  given  the  man  of  business  more  help  than  he  has  done. 
His  error  is  in  making  it  part  of  his  plan  to  be  too  brief. 

The  Canada  Law  Journal  (November  and  December,  1868,  and 
Feb.,  1869).  Conducted  by  W.  D.  Ardagh,  Barrister-at-Law;  R 
A.  Habbison,  Q.C.,  D.C.L.;  Henry  O'Brien,  Barrister-at-Law. 
W.  C.  Chewett  &  Co..  Toronto. 
This  is  a  very  well-conducted  and  useful  magazine,  and  gives  a  most 
favourable  picture  of  the  state  of  the  legal  profession  in  the  dominion 
of  Canada.  It  contains  original  papers,  written  with  spirit  and 
ability,  copious  selections  from  British  legal  journals,  and  reports  of 
American  and  Europe^an  decisions.  To  the  European  mind  a  very 
curious  efiect  is  produced  by  the  advertisement  cards  of  legal  firms, 
which  fill  more  than  the  first  page.  Almost  every  lawyer  is  at  once  a 
barrister,  attorney,  and  solicitor;  and  the  names  of  the  partners  being 
put  at  the  bottom  of  each  card,  we  discover  that  many  of  these. are 
Q.C.'s,  and  bear  names  so  well  known  on  this  side  of  the  big  ditch  as 
John  A.  Macdonald^  Q.C. 
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Tke  Law  Magazine  and  Law  Review;  or.  Quarterly  Journal  of 
Jurisprudence.  February,  1869.  No.  Lit  London:  Butter- 
worths,  7  Fleet  Street 
This  number  begins  with  a  very  well-written  article  on  "Jettison  and 
General 'Average,"  apropos  of  the  decision  in  Dickenson  v.  Jardine, 
The  writer  (Mr  J.  T.  Danson)  regards  the  decision  as  virtually  allow- 
ing contributories  to  escape,  because  it  is  practically  impossible  for 
the  underwriter  to  collect  the  contributions  of  those  who  are  ulti- 
mately liable.  The  result  is,  that  the  choice  lies  between  abolition  of 
general  average  and  a  change  of  the  law. 

^^  Were  we  to  abolish  general  average,  and  adjust  the  policy  for  direct  and 
immediate  payment,  by  the  underwriter,  of  all  losses  intended  to  be  covered,  we 
should  undoubtedly  simplify  the  practice  of  marine  insurance.  And  how  should 
we  affect  the  merchant  and  the  shipowner?  It  woald  seem  favourably.  Marine 
insonuice  exists  for  the  service  of  commerce.  And  if  it  serves  commerce  best 
when  it  most  readily  and  completely  replaces  the  property  lost  by  perils  of  the 
sea,  it  would  serve  it  better  without  than  with  general  average.  Current  con- 
tracts apart,  the  underwriter  has  very  little  to  say  in  the  matter.  All  he 
requires  is  to  be  clearly  informed  of  the  nature  and  extent  of  the  risk  he  incurs. 
Let  him  fix  his  premium  on  that,  and  to  the  rest  he  is  indifferent. 

^^  Is  it,  then,  expedient  to  maintain  the  method  of  the  old  Khodian  law?  It  is 
said  to  have  in  its  favour  the  prescription  of  three  thousand  years.  But  then 
commercial  progreas  runs  not  with  the  current  of  prescription :  much  rather 
against  it. 

'^The  question  now  before  us  clearly  concerns  not  the  past  or  even  the  pre- 
sent, but  the  future.  And  for  the  difficulty  implied  in  abolishing  a  law  which, 
by  its  nature,  must  be,  in  some  degree,  international  in  its  operation— why 
(assuming  that  its  abolition  be  expedient)  we  have  to  observe  (I)  that  our  com- 
mercial relations  with  other  nations  are  every  year  becoming  more  numerous 
and  more  intimate,  and  that  any  difficulty  in  the  change  now  arising  from  these 
relatbns  is  more  likely  to  increase  than  diminish;  (2)  that  our  position  in  the 
world  not  only  justifies  our  moving  first  in  any  needful  reform  of  the  methods  of 
commerce,  but  in  some  sort  makes  it  our  duty ;  (3)  that,  if  we  lead,  others  are 
likely  to  follow;  (4)  that  supposing  we  are  wrong,  if  we  go  first,  the  mistake 
displayed  in  a  commerce  so  wide  and  various  as  ours,  will  l^  the  sooner  (to  the 
mtt  benefit  of  all  parties)  made  apparent;  and  lastly,  that  the  anomaJous  oon- 
oition  of  our  law,  now  suddenly  maAe  known,  a  condition  of  confusion  shared 
by  no  other  nation,  affords  a  peculiarly  favourable  opportunity  for  the  change." 

But  if  so  old  and  general  a  custom  cannot  be  parted  with,  the  law 
must  be  amended.  At  present  the  several  contributories  are  liable 
forthe  whole  amount  lost  or  expended  in  the  general  average  act,  in 
proportion  to  the  arrived  value  of  their  several  interests.  But  the  law 
provides  no  practicable  method  of  enforcing  the  liability.  Hitherto 
eastern  has  supplied  the  defect,  the  shipowner  having  assumed 
authority 

**To  hold  the  cargo  after  its  arrival  until  he  received  from  the  consignee,  or 
the  several  consignees,  (1)  a  statement  of  the  actual  value  of  their  several 
iaterests,  and  (2)  an  assurance,  either  by  deposit  or  otherwise,  but  to  him  satis^ 
factory,  that  tney  will,  when  the  average  shall  be  adjusted,  pay  the  amount 
which  shall  be  severally  assessed  upon  them.  It  now  appears  that  this  is  not  a 
daty  of  the  shipowner,  or  is  not  a  duty  which  any  of  those  concerned  can  compel 
hhn  to  perform ;  and  further,  that  if  he  undertakes  it,  and  is  resisted,  he  has  no 
power  to  oiforce  contribution,  excepting  for  loss  or  expenditure  incurred  by  him- 
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■elf.  That  in  this  case,  indeed,  he  has  a  lien  on  the  eareo,  but  that  he  is  not 
bound  to  exercise  it.  And,  finally,  that  all  partis  who  happen  to  be  insured 
against  the  particular  form  of  loss  which  has  been  Incurred  (with  the  single 
exception,  perhaps,  of  mere  expenditure  by  the  owner  on  account  of  sliip,  freight, 
and  cargo  in  a  foreign  port)  being  entitled  to  go  directly  to  their  underwriten^ 
and  recover  on  the  basis  of  insured  (not  actual  or  arrived)  value — there  is  really 
no  longer  any  adequate  motive  to  the  exercise,  by  any  of  those  concerned,  of  any 
powers  they  may  at  present  possess  to  compel  or  obtain  payment  of  the  contribu- 
tions legally  due,  in  what  has  hitherto  been  the  ordinary  course. 

*^  In  other  words,  the  law  has  already  given  to  the  shipowner  (by  his  captain) 
authority  to  act  for  all  coDcemed  in  betfiuning  the  act  of  general  average,  but  it 
gives  him  no  such  authority  to  end  it.  He  be^ns  it  by  incurring  the  loss;  he 
should  end  it  by  distributing  the  loss.  He  begins  it  at  sea,  where  he  must  needs 
act  alone,  and  there  he  receives  almost  unlimited  power,  to  be  exereiaed  at  his 
own  discretion.  He  has  to  end  it  at  home,  where  he  wants  only  limited  poweia, 
to  be  exercised  under  the  supervision  of  everybody  else  who  is  concern^  ;  and 
this  more  limited  authority  the  law  does  not  give  lum.  He  has  it  not  at  all  with 
reference  to  this  purpose ;  for  such  authority  as  he  has  to  hold  the  cargo  for 
contribution  to  general  average,  is  clearly  nothing  more  than  what  happena  to  be 
incidental  to  every  case  of  outlay  made  for  another,  accompanied  by  poaseceion 
of  goods  belonging  to  that  other.  His  lien  for  his  own  loss  or  expenditure  is  the 
ordinary  common -law  lien,  and  no  other.  It  has,  apparently,  no  reference  what- 
ever  to  the  peculiar  relation  created,  among  those  concerned,  by  an  act  of  genenl 
average. 

**  What  is  now  required,  then,  is— that  the  law,  instead  of  merely  authorising 
action  at  sea  in  a  perilous  emergency,  and  recognising,  in  theory,  the  obligation 
to  pay  general  average,  shall  take  effective  and  practical  cognisance  of  the  act 
from  its  commencement  to  its  termination.  The  shipowner  ^gins  it.  He  alone 
can  efficiently  carry  it  to  its  close.  Let  him  do  so.  As  collateral  to  the  extra- 
ordinary power  he  assumes,  in  sacrificing  the  property  of  others  on  his  own  (or 
his  captain's)  judgment,  call  upon  him  to  assume  also  a  corresponding  responsi- 
bility— ^that  implied  in  having  to  see  the  loss  made  good  by  those  benefitted  by 
the  act,  and  on  whom  the  law  has  already  declared  that  the  loss  shall  fall,  and 
whose  property,  as  saved  by  the  very  act  in  question,  has  come,  in  due  course, 
into  his  possession.  I^t  him  be  made  liable  for  the  assessment  and  collection  of 
the  contributions,  and  give  him  a  lien  on  all  the  interests  concerned,  and  a  right 
of  action  in  so  far  as  the  lien  may  not  be  effective.** 

The  most  substantial  Article  in  this  Number  of  the  Law  Review  is 
one  on  Fost-Nuptial  Settlements,  in  which  the  Scotch  lawyer  will 
find  some  interesting  suggestions,  though  it  must  be  confessed  that 
the  English  Courts  are  less  reasonable,  or  rather  less  free  (being 
somewhat  hampered  by  statute)  in  their  application  of  equitable 
principles  to  cases  of  conflict  between  the  rights  of  wives  under  such 
settlements,  and  those  of  creditors.  Lords  Kingsdowu,  Cranworth,  and 
Curriehill  have  short  obituary  Articles.  Perhaps  the  most  interesting 
Article  is  that  on  the  Amalgamation  of  the  I^gal  Profession,  which 
embodies  the  whole  of  Mr  Jevons*  paper  on  that  subject.  We  shall 
probably  have  to  return  to  this  subject  ourselves. 


The  Poor  Law  Magazine  and  Journal  of  Public  Health  for  Scot- 
land.    Glasgow:   184  Argyle  Street. 

We  observe  from  the  four  last  numbers,  which  are  before  us,  that 
this  periodical,  which  had  fallen  into  a  state  of  weakness,  and  indeed. 
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we  belieTe,  of  suspended  vitaKty,  has  revived,  and  recovered  some  of 
its  pristine  vigour.  These  numbers  contain  three  very  clear  and 
well-reasoned  papers  on  "Birth  Setderaent^"  which  will  probably 
have  the  effect  of  making  the  reader  regret  that  such  a  law  as  that  of 
settlement  ever  received  the  extraordinary  development  which  is 
witnessed  in  our  law. 


Address  to  ike  Olaagow  Juridical  Society  on  4th  November,  1868. 
By  Francis  William  Clark,  Esq.,  Advocate,  Sheriff-Substitute 
of  Lanarkshira  Printed  for  the  Society.  Glasgow:  Thomas 
Duncan,  Printer,  110  Buchanan  Street 

We  regret  that  we  have  not  space  to  notice  as  fully  as  it  deserves  this 
very  able  and  eloquent  address;  and  our  regret  is  the  greater  because 
it  has  been  the  subject  of  some  rather  ill-natured  criticism.  Mr 
Clark,  however,  can  well  afford  to  leave  such  censors  unanswered. 
Some  may  differ  from  Mr  Clark's  opinions,  but  none  can  deny  that  he 
read  to  the  young  men,  whose  winter's  studies  he  inaugurated,  an 
admirably  suggestive  and  stimulating  essay. 


The  Double  Sheriffship. — ^The  discussion  on  this  subject  which  has 
taken  place  in  the  Scottish  Law  Amendment  Society,  though  not 
exhaustive,  will  tend  to  mature  public  opinion  on  this  subject.  We 
have  never  been  able  ourselves  to  arrive  at  a  quite  decided  opinion 
on  the  subject,  chiefly  because  it  has  hitherto  been  impossible  to 
ascertain  what  the  public  wants.  If  we  were  to  be  guided  by  a  priori 
reasons  alone,  we  should,  with  Sheriff  F.  W.  Clark,  without  hesitation 
say  that  no  one  beginning  to  establish  a  judiciary  system  would  ever 
think  of  such  an  arrangement  as  the  Double  Sheriffship.  But  the 
public  of  Scotland  is  silent;  and  we  are,  we  confess,  bewildered  by  the 
multitude  of  voices  for  and  against  the  institution,  which  are  not  the 
voices  of  the  people,  which  has  the  chief  and  perhaps  the  only  legitimate 
interest  in  the  question,  but  of  those  lawyers  whose  prejudices,  comfort, 
dignity,  or  pockets  are  in  one  way  or  another  involved  in  the  mainten- 
ance or  abolition  of  the  existing  system.  The  procurators  in  Sheriff 
Courts  generally  condemn  the  system,  although  they  do  not  wish  to 
have  an  appeal  direct  to  the  Court  of  Session,  because  that  would 
interfere  with  their  present  monopoly.  The  Sheriff-Subtitutes  condemn 
it;  but  it  is  said  that  these  learned  persons  find  it  irksome  to  have 
their  judgments  reviewed,  and  something  overturned  by  gentlemen  in 
many  cases  no  more  able  or  learned  than  themselves.  On  the  contrary, 
the  Sheriffs  Principal  object  to  their  own  extinction,  and  assure  us  in 
the  strongest  terms  that  the  public  loves  them — that  diffident  public 
which  will  not  tell  its  lov&    The  judges  and  kwyers  at  the  head  of  the 
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^ofessioD,  with  perhaps  one  or  two  exceptions,  are  nhderstood  to 
defend  it  warmly;   and  the  greatest  weight  ought  to  be  attached  to 
their  authority.    But  then  it  Ls  said  that  the  office  of  Sheriff  is  a 
dignified  and  easy  one,  and  that  there  are  many  reasons  why  sach 
dignitaries  would  be  sorry  to  see  it  abolished.    The  Edinburgh  lawyers, 
however,  are  not  at  all  united  on  the  subject     Many,  especially  among 
the  agents  and  those  advocates  who  aspire  to  win  success  by  their  own 
merit  and  industry,  rather  than  by  trusting  to  personal  or  political 
connection  and  the  preferment  which  a  Lord  Advocate  can  give,  are 
strongly  in  favour  of  the  abolition  of  the  Principal  Sheriff,  and  the 
introduction  of  a  cheap  appeal  to  the  Supreme  Court,  together  with 
such  strengthening  of  the  Court  of  Session  as  such  a  change  may 
require.    It  is  necessary  to  add,  however,  that  almost  all  who  entertain 
this  view  (as  well  as  others)  are  also  in  favour  of  such  a  thorough 
reform  of  the  system  of  Law  Agency  throughout  Scotland  as  will  put 
all  practitioners  on  an  equality,  and  assimilate  their  position  in  regard 
to  the  Superior  and  Inferior  Courts  to  that  of  English  solicitors  and 
attorneys.     On  the  other  hand,  a  few  junior  counsel  and  a  considerable 
number  of  elderly  agents  and  counsel,  are  of  opinion  that  things  should 
be  kept  as  they  are.     Many  of  this  class  are  persuaded  that  the  country 
will  not  be  satisfied  without  a  "  cheap  appeal,''  i.e.,  an  appeal  which 
can  be  had  for  a  sum  varying  from  2s  6d  to  ^2  2s.     These  views 
were  all  represented  with  more  or  less  ability  and  zeal  in  the  debate 
in  the  Law  Amendment  Society.    We  have  not  space  .to  discuss  or 
rather  to  rediscuss  them,  for  all  of  them  have  been  dealt  with  in  these 
pages  before;  but  we  commend  them  to  the  attention  of  our  readers. 
We  cannot  leave  the  subject  without  expressing  our  satisfaction  at  the 
appearance  of  Mr  Watson  as  a  law  reformer.    There  is  no  one  to 
whose  opinions  experience,  ability,  and  character  combine  to  give 
greater  weight;  and  his  position  as  the  next  Tory  Solicitor-General, 
which  he  has  won  by  sheer  ability  and  without,  by  one  word  or  action, 
compromising  his  independence  or  his  opinions,  naturally  adds  very 
great  significance  to  his  declaration  against  the  Double  Sheriffship, 
and  in  favour  of  a  direct  appeal  to  the  Court  of  Session.    Mr  Clark's 
paper  will  be  printed  in  our  next  Number. 

A  Chief  Secretary  for  Scotland, — ^We  regret  to  learn  that  an 
agitation  for  the  separation  of  the  political  from  the  legal  duties  of 
the  Lord  Advocate  has  again  been  begun,  and  has  obtained  a  certain 
amount  of  inconsiderate  support  from  new  members  of  Parliament 
We  formerly  pointed  out  how  injurious  a  change  of  this  kind  must  be 
to  the  status  of  the  legal  profession  in  Scotland,  and  we  sincerely  trust 
that  all  lawyers,  sinking  minor  differences  and  jealousies,  will  set  their 
faces  against  it.  There  is  enough  on  the  score  of  economy  and 
efficiency  to  recommend  the  present  arrangement,  and  it  is  difficult  to 
see  what  can  be  gained  by  the  proposed  change,  except  a  place  for 
some  honourable  member  who  thinks  he  is  fit  for  office,  and  that  he 
could  manage  Scotch  business  better  than  a  lawyer. 

Judges  Militant. — We  have  directed  attention  in  another  paragraph 
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to  the  conflicts  between  the  difierent  branches  of  the  legal  profession 
with  regard  to  the  Courts  to  which  they  are  respectively  attached. 
That  conflict^  though  it  is  to  be  lamented,  is  natural,  and  perhaps  in  the 
present  state  of  things  unavoidable.  But  when  the  judges  of  these 
Courts  themselves  descend  .into  the  arena,  and  take  part  in  the 
stmggle,  not  as  leaders  or  moderators  of  the  controversy,  but  as  sharp- 
shooters and  skirmishers,  regarding  not  so  much  the  victory  of  the 
cause  for  which  they  contend,  as  seeking  to  do  all  the  injury  they  can 
to  individual  opponents,  the  public  can  only  regard  their  conduct  with 
distresa  The  remarks  made  in  the  Second  Division  of  the  Court  of 
Session  on  the  16th  March  last,  on  a  judgment  of  the  Sheriff- 
Substitute  at  Dundee,  have  been  received  in  the.  countiy,  if  not  in 
the  Parliament  House,  with  a  certain  amount  of  astonishment. 
Jn  an  aipplication  for  the  benefit  of  cessio  bonorum,  where  the  debt 
amounted  to  ^66  13s  4d,  with  J*104!  10s  8d  of  costs  contained  in 
a  decree  of  the  Supreme  Court,  the  Sheriff-Substitute  had  to  decide 
whether  the  debtor  was  to  blame  for  being  in  that  position.  It  was 
contended  on  his  behalf,  that  if  the  litigation  in  which  this  decree 
had  been  obtained  had  been  raised  in  the  Sheriff  Court,  the  creditor 
would  have  been  duly  paid,  and  there  would  have  been  no  insolvency 
at  all,  because  the  whole  debt  and  expenses  would  not  have  exceeded 
«^100,  the  sum  which,  as  it  had  been  proved,  the  debtor  had  provided 
to  pay  his  own  agent's  expenses  during  the  course  of  the  litigation. 
Further,  it  was  argued  that,  as  the  case  involved  only  a  question  of 
facts,  it  was  not  unsuitable  for  the  determination  of  an  inferior  Court. 
The  Sheriff-Substitute  seems  to  have  thought  that  there  was  a  great 
deal  of  force  in  this  argument,  and  that  the  incarcerating  creditor 
was  not  entitled  to  say  that  his  insolvency  was  solely  due  to  the 
debtor's  conduct  The  creditor  had  a  right  to  prosecute  his  claim 
either  in  the  Supreme  or  the  Inferior  Court,  but  it  appeared  to  the 
Sheriff-Substitute  that,  in  the  circumstances,  he  had  been  guilty  of 
an  error  of  judgment  in  resorting  to  such  a  costly  tribunal,  when  a 
remedy,  which  would  equally  have  secured  him  payment,  was  open 
to  him;  that,  in  short,  while  the  debtor  was  wrong  in  resisting  the 
creditor's  demand,  the  latter  had  been  ill-advised  in  the  steps  which 
he  took  to  make  it  effectual.  While,  therefore,  cessio  was  granted, 
the  Sheriff-Substitute  held  that  the  applicant  was  not  entitled  to  it 
de  piano,  but  that  extract  should  be  superseded  for  three  months. 
The  passage  in  the  Note  in  which  this  view  is  stated,  and  which 
called  forth  the  censures  of  the  Court,  was  this: — 

*^The  petitioner  caoDOt  be  found  entitled  to  cessio  de  piano;  but  there  are 
other  circumstanqes  in  his  favour  which,  iQ  the  opinioQ  of  the  Sheriff -Substitute, 
entitle  him  to  the  remedy  at  no  distant  date.  There  is  no  charge  against  him  of 
reckless  trading,  or  extravagance,  or  fraudulent  concealment  of  his  effects.  There 
is  every  reason  to  believe  him  when  he  says  that  his  trade  fell  off  when,  from  the 
distraction  caused  by  his  case  with  Muller,  he  was  unable  to  attend  to  it.  On 
the  other  hand,  that  person  is  himself  very  much  to  blame  for  wilfully  and 
capriciously  selecting  for  the  trial  of  so  simple  a  question  of  fact,  unattended 
with  the  sUgl^test  legal  difficulty,  the  most  expensive  tribunal  in  the  kingdom. 
There  is  no  reason  to  suppose  that  the  case  would  not  have  been  just  as  satisfactorily 
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tried  and  determined  in  the  Sheriff  Cofort  as  in  the  Gcrart  of  Senion,  and  it  eer- 
tainly  would  not  have  coat  the  ponner  KHZ.  IOj.  Sd.  The  petitioner  waa  no 
party  to  hia  caae  being  taken  there.  On  the  contrary,  he  waa  taken  there  whether 
ne  wonld  or  no;  and,  in  these  circnmstanoea,  justice  will  be  done  l^  merely 
iuspending  the  issuing  of  the  decree  for  three  montha." 

The  learned  judges  appear  to  have  supposed  that  the  Sheriff- 
Substitute  went  out  of  his  way  for  the  purpose  of  having  a  *'  fling''  at 
the  Supreme  Court  We  cannot  admit  that  he  did  so.  He  was  bound 
to  pronounce  an  opinion  upon  the  point  which  was  argued  to  him; 
but  he  had  no  occasion,  and  no  one  can  believe  that  he  had  the 
intention,  either  to  question  the  right  of  any  of  the  lieges  to  resort  to 
the  Supreme  Court,  or  to  cast  reproach  on  that  august  tribunal  We 
do  not  defend  every  expression  which  he  has  used,  though  we  are 
bound  to  say  that  we  find  in  the  passage  quoted  nothing  that  ought 
to  have  excited  the  indignation  of  the  Court,  and  no  statement  of  &cl 
which  is  not  perfectly  true.  Whether  the  reasons  which  he  gave  for 
his  judgment  were  sound  or  unsound — and  it  must  now  be  held 
after  the  decision  of  the  Second  Division  that  they  were  unsoand — 
we  think,  with  great  submission,  that  they  were  not  so  entirely 
irrelevant  as  to  be  rightly  termed,  as  they  are  reported  to  have  been, 
"  reasons  which  should  never  have  been  given  by  any  one  holding  a 
judicial  oflSce,"  or  grounds  of  judgment  such  as  the  Court  '*had  never 
met  with  before,  and  hoped  never  to  meet  with  again.''  We  do  not 
for  a  moment  doubt  that  the  judgment  of  the  Court  was  right  on  the 
merits;  but  we  are  tempted  to  believe  that  this  exclusion  from  judicial 
consideration  of  a  matter  which  is  every  day  taken  into  account  by 
English  Courts,  and  which  there,  and  now  in  this  country,  judges  are 
in  certain  cases  required  by  statute  to  weigh  and  determine,  must  be 
a  mere  hallucination  of  the  reporters. 

Mr  John  McLaren  on  the  Land  Laws. — ^We  could  not  avoid  noticing 
any  address  on  law  reform  delivered  by  so  careful  and  thoughtful,  a 
jurist  as  Mr  M'Laren,  even  if  we  and  our  readers  were  not  peculiarly 
predisposed  to  listen  to  him  by  an  old  acquaintance  with  the  many 
productions  of  his  pen  which  have  appeared  in  these  pages.  Mr 
M'Laren,  in  inaugurating  the  proceedings  of  some  association,  with 
the  character  and  purposes  of  which  we  are  unfortunately  not  ac- 
quainted, took  occasion  to  discuss  the  reforms  needed  in  our  Land 
Law&  He  is,  as  might  be  expected  from  one  who  has  studied  the 
law  of  Scotland  so  carefully,  rather  an  admirer  of  the  system  of  feu- 
holding,  though  he  desires  various  important  changes,  which  some  may 
consider  to  destroy  the  essence  of  the  system.    For  instance,  he  thinks 

^^That  the  advantages  pertaining  to  the  system  do  not  depend  in  any  d^ree 
upon  what  is  called  the  public  title,  or  renewal  of  the  investiture  by  the  superior, 
and  I  venture  to  suggest  that  charters  by  progress  and  writs  of  invesUture — ^that 
is,  all  deeds  signed  by  the  superior  except  the  original  charter — ^roight  be  dispensed 
with,  without  either  doing  violence  to  the  theory  of  the  law,  or  causing  injury 
or  inconvenience  to  either  of  the  parties.  Now,  the  vassaVa  right  ia  good  without 
an  entry;  but  the  superior  stlU  has  the  power  of  compelling  him  to  take  one,  and 
the  entry  is  neither  more  nor  less  than  a  perquisite  of  the  superior's  agent.  The 
payment  of  composition  or  double  fen-duty  upon  a  death  is  alao  an  abeoidity. 
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Hie  whole  iliiiig'  ie  in  tbe  highest  deg^ree  arbitrary  and  capricione.  The  payment 
k  not  eren  at  the  death  of  the  actual  owner,  but  at  the  death  of  some  person 
who  sold  the  property  years  before,  and  who  has  no  earthly  connection  with  it, 
exo^  that  he  happens  to  be  the  person  last  entered.  Such  payments,  occurring 
at  uncertain  intervals,  are  very  inoonyenient,  and  are  often  productive  of  great 
hardship.  The  practical  result  is: — I  propose  (1)  the  abolition  of  chail;ers  by 
progress  and  all  similar  investitures;  (2)  the  abolition  of  composition,  retour 
duties,  and  all  other  irregular  payments,  whether  in  money  or  kind;  (8)  that 
conditions  requiring  that  conveyances  be  drawn  by  any  particular  person  be 
declared  null  and  void,  but  without  prejudice  to  the  validity  of  the  deeds  in  which 
they  occur.  In  lieu  ojf  the  composition  or  other  duty  payable  at  death,  I  would 
gabstiiute  an  annual  payment  equal  to  5  per  cent,  on  the  amount  of  the  composition, 
BQch  annual  payment  to  be  added  to  the  feu-duty,  and  paid  in  half-yearly  instal- 
ments. Where  the  entry  is  untaxed,  the  annual  charge  should  be  fixed  at  5  per 
cent,  on  the  value  of  the  subject  at  the  date  of  the  Act,  as  appearing  on  the 
valoation-Toll.  It  would,  of  course,  be  necessary,  with  respect  to  subsequent 
mnts  of  feu  rights,  to  prohibit  all  stipulations  for  recurrine  payments  except 
for  a  pecuniary  feu -duty,  to  be  pajrable  at  the  usual  half-yearly  terms.  I  would 
also  give  compensation  to  the  superior's  agent  for  the  loss  of  his  fees  for  preparing 
vritB  of  investiture.  In  lieu  of  such  fees,  agents  sliould  be  entitled  to  an  annual 
eommisHion,  payable  by  the  vassal,  for  collecting  the  feu-duty,  such  commission 
to  range  from  Is  to  5s,  according  to  the  value  of  the  property,  and  to  cease  at 
the  expiration  of  twenty  years  from  the  passing  of  the  enactment.  I  think  it 
woald  be  a  harsh  thing  to  deprive  the  existing  members  of  the  profession 
of  their  fees  without  giving  an  equivalent.  This  remark  does  not  apply 
to  the  case  of  stipulations  of  the  third  class,  namely,  that  the  superior's 
agent  shall  have  the  right  of  performing  the  professional  business  of  the  vassal. 
Such  stipulations  belong  to  the  category  of  impudent  extortion;  they  ought  long 
BDce  to  have  been  pronounced  illegal  by  the  courts  of  law,  and  the  parties  who 
have  profited  by  them  are  entitled  to  no  sympathy,  and  would  receive  none  from 
the  fair-dealing  members  of  the  legal  profession.  In  order  to  secure  the  reserved 
ngbts  of  superiors,  it  would  only  he  necessary  to  provide  that  their  rights  should 
Dot  be  prejudiced  by  the  insertion  of  any  adverse  provisions  in  the  deeds  of  trans- 
miasion  of  the  vassars  estate.  Purchasers  of  the  vassars  estate  would  receive 
the  original  charter,  or  an  official  extract  of  it,  as  part  of  their  title,  and  would 
thus  be  made  aware  of  the  extent  of  the  superior's  rights.** 

Mr  M'Laren  thinks  that  the  Rutherfurd  Act  of  1848  will  not  ac- 
complish the  end  which  its  author  had  in  view — the  gradual  extinction 
of  entails — because  its  provisions  are  merely  permissive,  and  can  be 
put  in  force  only  by*  the  persons  who  are  most  strongly  interested  in 
maintaining  the  system.  It  still  gives  power  to  re-entail  for  two  gen- 
erations, after  a  disentail  has  been  effected  for  the  purpose  of  paying 
offer  securing  family  provisions.  This  is  frequently  done  in  England, 
and  the  effect  of  such  re-settlements  is  even  worse  than  that  of  the 
system  of  strict  entail  We  bave  no  space  at  present  to  comment  on 
Mr  M'Laren's  views  as  to  the  remedy  to  be  applied;  but  as  the  subject 
is  important,  we  place  this  part  of  his  address  before  our  readers,  as  it 
may  form  the  groundwork  of  future  discussion,  in  our  pages.  He 
thinks  there  is 

^^Only  one  way  by  which  the  land  of  the  country  can  be  really  and  truly 
made  a  marketable  commodity,  and  that  is  hy  depriving  proprietors  of  the  power 
of  settling  their  estates  upon  a  series  of  heirs  in  succession  to  each  oUier.  Here, 
however,  it  is  necessary  to  pause  for  the  purpose  of  considering  how  far  it  is 
pomble  or  desirable  to  set  a  limit  to  the  creation  of  life-interests  in  heritable 
aUte.    In  the  Act  to  which  I  have  so  often  referred  olauaet  were  inserted  n- 
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efxieting  the  operatbn  of  suooeariTe  life-rentB  and  estates  in  trust  within  tbe 
same  limits  as  were  assigned  to  entails.  A  succession  of  life-rents  is  only  a  par- 
ticular way  of  creating  an  entail.  All  the  arguments  that  can  be  fairly  used 
against  the  system  of  entails  established  by  the  Scottish  statute  apply  equally  to 
entails  in  the  form  of  life-rents.  In  all  or  almost  all  systems  of  jurispradence, 
life-rent  provisions  to  widows  have  been  respected  by  the  law.  In  such  cases, 
the  fee  or  capital  is  usually  given  to  the  children,  and  the  different  members  of 
the  testator's  family  are  thus  provided  for  in  a  manner  that  is  felt  to  be  just  and 
convenient.  To  some  extent  the  same  considerations  apply  to  the  case  of  life- 
rent provisions  to  married  daughters  where  the  fee  is  given  to  the  children.  As 
a  general  rule,  however,  the  system  of  giving  only  a  life-rent  to  children,  and 
the  fee  to  grand-children,  is  neither  consonant  to  reason  nor  beneficial  in  practicei 
A  son  who  has  the  full  command  of  his  share  of  the  inheritance  is  more  likely,  hy 
making  a  good  use  of  it,  to  leave  his  children  well  provided  for,  than  one  who 
has  merely  the  interest  of  his  money,  though,  of  course,  in  the  former  case  there 
is  a  possibility  of  his  losing  all,  and  leaving  his  children  destitute.  But  l^e 
legislator  who  looks  to  gener^  results,  and  recognises  the  impossibility^  of  pro- 
dding for  all  contingencies,  will  give  the  preference  to  a  mode  of  succession 
which,  subject  only  to  the  widow's  provisions,  provides  for  the  children  of  the 
family  by  an  immediate  division  of  the  inheritance.  In  the  case  of  succession 
to  land,  the  proved  inconveniences  which  result  from  tying  up  the  property  for 
periods  measured  by  the  duration  of  life,  are  such  as  to  outweigh  any  advan- 
tages that  may  be  supposed  to  be  derived  from  such  a  policy.  My  opinion  is 
therefore  against  the  admissibility  of  life-rents  of  heritable  estate,  except  in 
favour  of  widows.  Where  it  is  thought  necessary  to  make  an  alimentary  pro- 
vision for  a  son  or  daughter,  in  order  to  secure  the  child  against  want,  I  think 
the  provision  should  be  made  out  of  the  personal  estate,  or  out  of  the 
proems  of  heritable  estate  directed  to  be  sold,  and  that  in  all  cases  land 
which  is  the  subject  of  inheritance  ought  to  descend  in  fee -simple  to  the 
objects  of  the  disposition.  If  this  should  be  thought  too  great  a  step  in 
advance  to  be  immediately  taken,  it  would  at  least  be  desirable  to  prohibit  the 
creation  of  successive  life-rents.  Where  two  persons  are  appointed  to  take  life- 
interests  one  after  the  other,  the  person  nameid  as  the  second  life-renter,  if  he 
survives  the  first,  ought  to  take  the  estate  in  fee-simple.  The  same  rule  should 
apply  to  existing  details.  Any  person  taking  under  the  entail  after  the  institute 
(or  first  taker)  should  be  held  to  take  as  under  a  simple  destination,  and  should, 
without  executing  any  instrument  of  disentail,  or  obtaining  the  authority  of  the 
Court,  be  entitled  to  burden  or  dispose  of  the  estate  as  he  pleases.*' 

This  would  be  but  a  small  change  on  the  present  law,  by  whicli 
any  life-rent  right  conferred  on  a  person  not  in  life  at  the  date  of  the 
grant  is  declared  to  confer  a  ri^ht  to  the  fee. 

Mr  M'Laren  is  not  so  distinct  in  regard  to  the  law  of  intestate 
succession  to  land,  but  his  leaning  may  be  discovered  from  his 
objections  to  the  existing  law,  which  he  characterises  as — 

^'  Based  upon  two  principles  equally  imjust,  and,  upon  moral  grounds,  inde- 
fensible—the  principle  of  primogeniture  and  the  preference  of  males.  This  law 
is  sometimes  defended  on  the  ground  that  it  is  necessary  to  keep  up  a  terri- 
torial aristocracy,  but  its  purely  arbitrary  character  is  apparent  from  two 
considerations.  First,  a  son  is  allowed  to  succeed  in  preference  to  a  daughter 
older  than  himself,  although  the  giving  the  estate  to  the  daughter  would 
equally  answer  the  purpose  of  keeping  the  property  together.  Secondly,  in  the 
case  of  daughters,  and  the  children  of  daughters,  the  succession  is  divided 
equally,  although  the  object  of  perpetuating  the  estate  or  family  would  he 
better  accompli^ed  by  giving  the  succession  to  the  eldest.  In  tbe  face  of  such 
anomalies,  it  is  surprising  that  the  existing  state  of  the  law  should  continue  to 
•be  maintained,  even  by  persons  who  are  not  interested  in  its  maintenancef  and 
who  would  disregard  it  in  disposing  of  their  own  property." 
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Who  is  Mr  O'Domi^— There  has  for  some  years  been  a  growing 
anxiety  in  the  legal  profession  in  Scotland — we  only  wonder  that  it 
has  not  been  greater  and  more  conspicnons — to  know  something 
more  about  the  gentleman  of  Hibernian  name  and  eloquence  who  is 
frequently  reported  in  newspapers  as  representing  the  Board  of  Trade 
in  inquiries  anent  wrecks  and  the  misconduct  of  mariners.    These 
reports  represent  him  as  a  ''  barrister/'  and  as  conducting  his  business 
with  no  small  ability  and  fluency,  albeit  at  times  he  patronizes  the 
bench  of  Justices  in  a  very  remarkable  and,  we  should  have  thought, 
improper  way.    But  a  '*  barrister"  must  know  how  to  treat  such  courts, 
and  their  members  even  seem  to  like  a  little  oily  snubbing  from  the 
representative  of  the  Board  of  Trade.    But  the  profession  has  a  right 
to  know,  and  it  is  surprising  that  it  has  not  long  ago  made  particular 
inquiry  on  the  subject,  why  a  gentleman  belonging  to  a  foreign  Bar 
is  permitted  to  practise  in  Scotch  Courts,  and  trespass  on  the  just 
rights  of  ordinary  practitioners.    The  Board  of  Trade  probably  con- 
siders (1)  that,  by  ss.  432,  433,  of  the  Merchant  Shipping  Act,  it  has 
power  to  appoint  "any  person,''  even  one  not  a  lawyer,  to  make 
inquiry  into  wrecks  and  casualties,  and,  in  his  discretion,  to  require  a 
formal  investigation;  and  (2)  that  as  it  is  his  duty  (s.  433)  to  **  super- 
intend the  management  of  the  case,  and  to  render  such  assistance  to 
the  said  Justices  or  magistrate  as  is  in  his  power,''  he  is  entitled  to 
appear  and  plead  before  the  Court.    The  first  proposition  is  no  doubt 
correct;  but  it  may  fairly  be  questioned  whether  the  second  is  a  legi- 
timate inference  from  the  terms  of  the  statute.    The  Board  may  well  be 
entitled  to  appoint  its  own  inspector,  with  power  to  inquire  and  call  for  a 
judicial  investigation,  in  which  he  may  afterwards  assist  by  superin- 
tending its  management  by  the  proper  parties,  and  otherwise;  but  it 
does  not  follow  that  the  Justices  are  bound  to  listen  to  the  arguments 
of  one  who  has  no  professional  qualification  to  plead  in  any  Scotch 
Court.    It  is  true  that  there  is  no  peculiar  body  of  lawyers  practising 
before  Justices  of  Peace  other  than  those  qualified  to  practise  in  the 
Sheriff  and  Supreme  Courts,  but  we  do  not  imagine  that  Justices  would 
allow  litigants  before  them  in  other  classes  of  cases  to  be  represented  by 
anjuncertificated  practitioner  who  might  appear.  Every  Courtisentitled 
to  say  who  shall  or  shall  not  have  a  right  to  practise  before  it,  and 
there  is  nothing  in  the  statute  clearly  conferring  a  right  of  audience 
beyond  his  own  country  on  an  English  lawyer  of  whatever  grade. 
The  legal  profession  in  Scotland,  so  long  as  it  remains  distinct  from 
that  of  the  sister  country,  is  fairly  entitled  to  ask  the  Board  of  Trade 
to  select  from  its  members  its  legal  representative  before  such  tribunals, 
as  well  as  to  remind  the  members  of  these  Courts  of  their  duty  and 
their  right  to  protect  the  rights  of  native  practitioners.    We  have  no 
fault  to  find  with  Mr  O'Dowd,  whom  we  believe  to  be  a  gentleman  of 
learning  and  ability,  but  in  Scotland  he  must,  unhappily,  be  regarded 
as  an  interloper,  against  whom  it  behoves  the  profession  to  protect 
itself,  by  appealing  first  to  the  good  sense  and  courtesy  of  the  Board 
of  Trade,  and  of  future  Courts  of  inquiry  constituted  in  Scotland,  and 
in  the  last  resort  to  the  law  or  the  legislature. 
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Special  Cases  on  Questions  of  Law. — ^We  Bare  from  lame  to  time 
noted  the  occurrence  of  cases,  the  rapidity  of  the  procedure  in  which 
has  been  satisfactory  or  remarkable,  and  in  almost  every  instance  the 
Debts  Recovery  Act,  or  the  Court  of  Session  Act  of  last  session,  has 
been  the  originating  cause.  As  far  as  opportunity  for  judging  has 
yet  been  afforded,  no  provision  has  worked  more  beneficially  than  a. 
63  of  the  last-mentioned  Act,  introducing  Special  Cases  on  questions 
of  law.  Under  this  form  of  procedure,  disputes  of  the  greatest 
magnitude  and  importance  may  be  settled  with  a  rapidity  and  cheap- 
ness that  must  be  most  welcome  to  the  litigants,  and  which  has  cer- 
tainly been  hitherto  unknown  in  practice.  Two  cases  have  occurred 
(one  in  each  Division  of  the  Court)  in  the  current  Session  aptly 
illustrating  the  advantages  of  the  system.  In  the  case  of  MonteaA 
Douglas'  Executry,  the  testator  died  so  lately  as  18th  October,  1868, 
and  in  the  division  of  his  estate,  which  was  of  large  amount,  there 
larose  a  variety  of  legal  questions  abstruse  in  principle  and  compli- 
cated in  their  application.  The  parties  were  agreed  upon  the  facts, 
and,  under  the  section  referred  to,  a  special  case  (consisting  of  not 
more  than  six  pages  of  print)  was  brought  before  the  Second  Division, 
and  judgment  was  finally  pronounced  thereupon  on  5th  February, 
1869 — t.e.,  in  less  than  four  months  from  the  opening  of  the  succes- 
sion in  dispute.  Again,  in  the  First  Division,  the  case  of  ArbuthnoH 
V.  ArbuthnoU,  raising  difficult  points  in  entail  and  succession  law, 
and  involving  the  right  to  large  landed  estates,  was  finally  decided  by 
the  Court  on  the  19th  January.  In  this  case  the  succession  opened 
only  on  11th  July,  1868,  and  the  case  was  boxed  at  so  recent  a 
period  as  8th  December.  In  both  of  these  cases  the  expense*  to  the 
parties  must  have  been  comparatively  trifling,  and  they  afforded  cer- 
tainly little  ground  for  complaining  of  the  law's  delay.  This  form  of 
procedure  appears  to  be  specially  applicable  to  cases  of  the  nature 
of  a  multiplepoinding,  for  by  means  of  it,  where  there  are  numerous 
claimants,  the  cumbrous  and  distracting  jumble  of  statements, 
counter-statements,  and  answers,  may  be  avoided.  Considering  the 
large  number  of  cases  before  the  Court  which  refer  only  to  matters  of 
law,  and  in  which  the  facts  are  admitted,  it  is  to  be  hoped  that  the 
form  of  procedure  by  special  case  will  become  popular  with  practi- 
tioners; and  where  there  is  an  earnest  desire  to  avoid  all  unnecessary 
expenditure  to  clients,  there  is  little  doubt  it  will  do  so.  In  England, 
from  whence  the  procedure  has  been  borrowed,  it  is  easy  to  see,  by  a 
cursoiy  glance  at  the  reports,  that  the  form  is  adopted  in  a  large 
proportion  of  litigated  causes;  and  in  our  own  Courts,  combining 
both  Chanceiy  and  Common  Law  practice,  there  is  no  reason  why  it 
should  not  prevail  at  least  as  extensively.  By  its  use,  arbitrations 
will  probably  in  a  large  degree  be  superseded;  and  as  it  is  applicable 
to  cases  not  only  in  the  Court  of  Session  but  in  the  Sheriff  Courts,  it 
will  probably  come  to  be  largely  used  in  cases  before  the  Inferior 
Courts  where,  the  fisu^ts  being  ascertained  or  admitted,  an  important 
question  of  law  arises,  on  which  the  speedy  and  decisive  judgment  of 
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the  Supreme  Court  is  desired.    Where  this  occurs,  the  judgment  of 
either  Division  of  the  Court  may  be  speedily  obtained,  and  the  case 
may  then  be  proceeded  with  and  carried  to  a  termination  in  the 
Sheriff  Court      Regarding  the  form   in   which   the   special   case 
should  be  drawn,  no  express  directions  are  made  by  the  Act,  and  as 
yet  there  have  been  no  rules  established  by  practica    The  statement 
of  &cts  should  of  course  be  as  short  and  as  concise  as  possible,  but 
care  must  be  taken  not  to  omit  any  matter  of  fact,  however  minute, 
which  may  come  to  have  any  bearing  on  the  case.     Additions  or 
corrections  may  be  made  at  the  hearing  by  consent  of  parties  and  of 
the  Court,  but  considerable  awkwardness  might  arise  if  any  such 
proposed  addition  did  not  meet  with  the  consent  of  all  parties.    The 
pomts  of  law  for  the  decision  of  the  Court  should  be  stated  in  the 
form  of  numbered  queries  appended  to  the  statement  of  facts,  and  it 
is  proper  that  each  query  should  not  raise  more  than  a  single  issue, 
or  contain  questions  based  upon  premises  not  already  settled,  or 
raised  under  the  previous  queries.    The  statement  of  facts  should 
contain  within  itself,  without  the  necessity  of  reference  to  an  appendix 
(except  for  the  terms  of  a  deed),  the  whole  facts  necessary  for  the 
solution  of  each  question ;  and  it  would  tiend  both  to  convenience  and 
symmetry,  if  the  facts  upon  which  each  particular  query  is  based  were 
to  be  found  comprised  in  a  single  article  in  the  narrative,  numbered 
with  a  corresponding  figure.    By  the  Court  every  encouragement  is 
given  for  the  rapid  disposal  of  cases  brought  under  this  form  of  pro- 
cedure   They  are  entitled  to  be  sent  to  the  summar-roU — a  privilege 
which,  in  t-he  present  state  of  the  business  of  the  Court,  secures  a 
hearing  within  a  week  or  ten  days.    An  incidental  point  of  some 
importance  may  be  raised  in  these  cases,  viz.,  whether  the  form  of 
procedure  partakes  sufficiently  of  the  character  of  a  {is  to  admit  of 
the  nomination  of  a  tutor  or  curator  ad  litem  to  one  of  the  parties 
whose  interests  are  involved.    The  point,  we  believe,  was  raised  in 
the  First  Division  in  the  case  last  mentioned,  and  some  difficulty  was 
expressed  by  the  Lord  President  in  making  the  appointment     In  the 
Second  Division,  however,  a  separate  note  for  this  purpose  was  boxed 
to  the  Court,  and  the  application  was  granted  without  hesitation. 
It  is  in  the  option  of  parties  to  rest  satisfied  with  the  "  Opinion  "  of 
the  Court  upon  the  points  raised,  or  to  have  the  opinion  embodied  in 
a  "Judgment"    The  latter  course  must  in  most  cases  be  preferable, 
for  it  is  doubtful  if  a  mere  "  Opinion  "  can  be  submitted  to  review  by 
the  House  of  Lords ;  and  it  might  also  be  questioned  whether  a 
matter  upon  which  a  mere  "Opinion"  has  been  expressed,  can  be 
considered  as  res  judicata,  so  as  to  exclude  future  litigation  on  the 
same  point    The  rapidity  with  which  these  cases  have  been  conducted 
and  decided,  reaches,  perhaps,  the  maximum  of  what  can  be  hoped 
for  or  desired;  it  reflects  credit  upon  the  framer  of  the  enactments, 
npon  the  Court,  and  upon  the  agents  employed. 

General  Council  of  Procurators  in  ikotland.—'Die\a  of  exami- 
nation of  applicants  for  admission  as  procurators  before  th^  ^iMsnff 
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Courts  were  held  by  the  examiners  of  (xeneral  Council  withm  tbe 
Faculty  Hall,  Glasgow,  on  the  22d  and  23d  January,  and  on  tbe  5th 
inst  The  following  applicants  were  found  duly  qualified  for  admis- 
sion, viz.: — Messrs  J.  K  Galloway,  Ayrshire;  David  Davidson,  Dam- 
friesshire;  John  Y.  King,  Dumbartonshire  and  Buteshire;  Arthur 
Duffies,  Elginshire;  William  Hepburn  and  James  Cargill,  Forfar- 
shire; Matthew  Brydie,  junior,  Clackmannanshire;  P.  Y.  Black, 
Wigtownshire  and  ^kcudbrightshire;  Archibald  Crawford,  Lanark- 
shire; John  Muirhead,  Stirlingshire;  and  Donald  Beid,  Inverness- 
shira 

The  BUI  Chamber  Botation  of  Judges  for  the  Spring  Vacation  is 
as  follows:— From  22d  to  27th  March,  Lord  Barcaple;  29th  March 
to  10th  April,  Lord  Mure;  12th  to  24!th  April,  Lord  Manor;  26th 
April  to  8th  May,  Lord  Benholme;  and  from  10th  May  to  the  meet- 
ing of  the  Court,  Lord  Kinloch. 

Box  Days, — The  Box  Days  in  Vacation  are  Thursday  April  15, 
and  Thursday  April  29: — In  terms  of  the  Court  of  Session  Act, 
1868,  s.  93,  Lords  Benholme  and  Manor,  as  Lords  Ordinary  officiating 
on  the  bills,  will  sit  in  Court  at  ten  o'clock  forenoon — ^Lord  Manor  on 
Wednesday  21st  April,  and  Lord  Benholme  on  Wednesday  5th  May; 
and  the  rolls  of  undefended  causes  and  motions  to  be  disposed  of  at 
these  dates  will,  in  terms  of  the  A  of  S.  14th  Oct,  be  taken  up 
on  Monday  19th  April  and  Monday  the  .3d  May  respectively, 
between  eleven  and  twelve  o'clock  forenoon. 

Circuit  Courts, — The  Spring  Circuit  Courts  have  been  fixed  as 
follows : — 

WEST— The  Lord  Justice-Clerk  and  Lord  Cowak. 

Inverary, 13th  April  |  Stirling, 16th  April. 

Glasgow, 20th  April. 

AdvocaU-D^^U — "Mx  Lancaster.     Clerk — ^Mr  W.  Hamilton  BelL 

SOUTH— Lord  Deas  and  Lord  Ardmillan. 

Jedburgh, 28th  April.  |  Dumitries, SthMsy. 

Ayr, 7th  May. 

AdvocaU-DqfuU—Mt  U.  J.  Moncreiff.     Clerk— Mr  Robert  L.  Stuart. 

NOBTH— Lord  Neaves  and  Lord  Jerviswoode. 

Dundee, *  7th  April,  i  Aberdeen, 15th  April 

Perth, 13th  April.  |  Lyverness, 20th  April 

Advocate-DeptUe—Mi  Crichton.    CUtk—Mr  Mneiui  Macbean. 

Obituary, — James  Baikie,  Esq.  of  Tankemess,  Orkney,  advocate 
(1811),  died  at  Tankemess,  Feb.  24..  The  Orkney  Herald  says  his 
"position  as  Vice-Lieutenant  of  the  county,  and  leading  resident 
Liberal  proprietor,  combined  with  the  -varied  excellencies  of  his 
character,  made  him  a  man  of  mark  and  influence  in  Orkney.''  He 
was  born  at  Kirkwall,  April  4,  1786.  Mr  Baikie  was  educated  in 
Kirkwall,  in  Aberdeeti,  and  in  Edinburgh.  He  never  sought  for 
business  at  the  Bar.  He  married,  on  13th  t)ec.,  1814,  a  lady  of  the 
family  of  Wemyss  of  Onttlehill,  in  Fifeshire,  who  predeceased  him. 
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Mr  Baikie  was  a  Vice-Lientenant,  Convener  of  the  County,  and 
IVovost  of  the  bnrgh  of  Kirkwall.  He  was  energetic  in  the  manage- 
ment and  improvement  of  his  property,  and  in  promoting  the  interests 
of  the  liberaJ  party. 


"^ottB  of  Casis. 


COURT    OP    SESSION. 
{Reported  by  William  OtUhrie  and  William  Mackintosh,  Esquires,  Advocates), 


FIRST  DIVISION. 

YoTTNO  &  Son  v.  Mow  at. — Fdf.  18. 

Basikntptey, — ^Advocation  from  Lanarkshire.  Tomig  k  Son  sued  for 
deliveiy  of  45  cwt.  2  qrsw  1  lb.  of  tallow,  or  otherwise  for  payjnent  of  the 
value.  There  had  been  a  course  of  dealing  betwixt  James  Young,  sen.,  and 
the  firm  of  James  Young  k  Son,  on  the  one  hand,  and  defr.  on  the  other, 
whereby  defr.  supplied  tallow  to  both  firms  against  bills  accepted  by  both. 
In  Oct,  1862,  Young,  sen.,  entered  into  a  composition  contract  with  his 
creditors,  acceded  to  by  defr.  In  April,  1863,  J.  Young  k  Son  began 
business,  and  that  firm  subsisted  till  1st  August.  During  this  partnership 
38  cwt.  3  qra  17  lb.  were  supplied  by  defr.  against  two  bills,  one  for  £100, 
and  another  for  £200,  both  duly  retired  by  pursuers,  the  first  being  for 
tallow  alone;  and  as  to  the  second,  it  was  alleged  that  £100  of  it  was  for 
tallow  supplied,  or  to  be  supplied,  and  the  other  £100  in  payment  of  the 
composition  due  by  Young,  sen.  Defr.  maintained  that  the  second  bill  was 
granted  and  retired  in  payment  of  the  whole  debt  due  by  Jamss  Young,  sen., 
at  the  time  he  became  embarrassed,  and  defr.  alleged  that  Young,  sen.,  had 
agreed  to  pay  defir.  in  full.  This  defr.  denied,  but  at  all  events,  it  was 
jiodum  illicitum.  It  was  deponed  both  by  Young,  sen.,  and  Young,  jun., 
that  there  was  no  such  agreement,  while  defr.  led  no  proof  whatever  on 
the  point  Defr.  also  said  that,  in  fact,  there  was  a  bsdance  still  due  to 
him.  The  Court  gave  effect  to  pursuer's  contention,  and  adhered  to  the 
judgment  both  of  the  S.S.  (Qalbraith)  and  of  the  Sheriff  (Bell). 

Aet.—8kand,    Brand.      Agent— A.    K.    Mackie,   S.S,G. Alt—Watson, 

/.  Madaren,    Agents — Ordham  d  Johnston,  W.  8. 

Mags,  of  Kilmaenock  v.  Mather. — Feh.  18. 
Ciutoms — Process — Decree  in  Absence, — Action  in  the  Sheriff  Court  of  Ayr- 
shire to  recover  £26  10s.  being  custom  on  cheese  and  butter  brought  by  defir. 
▼ithin  the  burgh  of  Kilmarnock  for  sale,  which  the  pursuers  claimed,  con- 
form to  decree  of  declarator  of  the  C.  of  S.,  dated  16th  Nov.,  1853. 
Defir.  pleaded  inter  alia  that  pursuers  set  forth  no  sufiicient  title  to  levy  the 
customs  claimed,  and  no  relevant  ground  for  holding  defr.  Uabla  The  S.S. 
&nd  Sheriff  held  that  the  decree  of  declarator  founded  on  was  not  a  sufficient 
title,  being  (1)  a  d,ecree  in  absence,  (2)  not  a  decree  against  defr.,  or  any  person 
alleged  to  represent  the  same  interests.  Pursuers  appealed,  maintaining  that 
till  the  decree  was  opened  up  they  were  entitled  to  found  on  it    It  was  a 
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decree  ageinBt  the  pablic^  wbidi  wis  biiidii^  until  opened  nptyyene  htving 
interest^  thoogh  not  called  in  the  dedantor.  The  Court  held  that  tke 
eammons  did  not  comply  with  the  Sheiiff  Gonrt  Act  of  1853,  hy  aettiog 
forth  the  right  and  title  of  parsner  to  recover  the  snm  sued  for.  The  decree 
of  declarator  waa  not  enough.  The  title  on  which  it  was  obtained  shoald 
have  been  shown ;  but  there  was  no  mention  whatever  of  charter,  statate,  gi 
usage.  It  could  not  be  contended  that  defr.  was  bound  to  open  ap 
the  decree  in  absence  in  order  to  maintain  pleas  unquestionably  open  to  him. 
Parties  called  and  not  appearing  could  no%  by  their  non-appearance,  bind 
others  to  any  extent  Lord  Da»  gave  no  opinion  how  the  case  would  have 
stood  if  pursuers  had  set  f<Hth  that  they  had  levied  Uiese  customs  without 
objection  ever  since  the  date  of  the  declarator. 

AeL-SeotL    AgenU^Wothenpoon  S  Mack,  8^0. AlL—G^ard^QidkrU. 

AgaU—Tkomas  Dowte,  &8.a 

Susp. — ^Miller  v.  HEin>ERsoK. — Ftb.  24. 

Pcliee  Anaament — Juritdieiiam, — Suspr.  (William  Miller,  derk  to  the 
Britbh  Fisheries  Commissioners,  who  are  superiors  of  Pultneytown,  under 
7  and  8  Vict,  c  52)  applied  for  suspension  of  a  warrant  proceedbg  on  a 
certi6cate  by  respt,  the  treasurer  of  the  Commissioners  of  Supply  of  the 
County  of  Caithness,  in  which  he  certified  that  several  persons  in  Pultney- 
town were  liable  for  certain  sums  as  police  assessment^  imposed  under  20 
and  21  Vict,  c  72,  by  the  Commissioners  of  Supply.  The  question  was, 
Whether  the  Commissioners  of  Supply  had  power  under  the  Act  to  levy  police 
assessments  within  Pultneytown.  S.  29  of  the  Act  limits  this  power  to 
lands  and  heritages. within  the  county.  If  Pultneytown  was  a  town  with 
a  Police  Act,  it  was  not,  in  the  sense  of  the  statute,  part  of  the  county 
of  Caithness,  within  which  alone  the  Commisaoners  of  Supply  have  power 
to  assess.  Bespt  pleaded  that  the  Sheriff  of  Caithness  was  the  only  com- 
petent judge  under  20  and  21  Vict,  c  72,  and  that  the  jurisdiction  of  the 
Supreme  Court  was  exduded.  The  L.  O.  (Barcaple)  repelled  this  plea^  and 
held  that  this  was  not  a  dispute  relating  to  an  assessment  admittedly  made 
nnder  the  Act,  where  the  question  was  one  of  amount,  regularity  of  pro- 
cedure, or  some  similar  matter,  the  question  here  being  whether  the 
Commissioners  were  entitled  to  assess  at  all  On  a  construction  of  the 
statutes  he  hdd  that  the  Commissioners  of  Supply  had  no  power  to  assess, 
and  therefore  granted  the  interdict  Suspr.  redaimed.  But  the  Conit, 
without  calling  on  respt 's  counsel,  adhered. 

AcL'-Gordon,  Black    Agent—D.  Curror,  SJS.a AlL—MiOar,  MankaU. 

Agent— G.  JL  Sinclair,  W^ 

Pkasck  Bros.  v.  Ibokb. — Feb.  25. 
.  Scde^ImpUed  Guarantee — Sheriff  CouH  Proeea —  Remit — ^Advocation  of 
an  action  in  the  Sheriff  Court,  Dundee,  for  an  account  for  machinery  furnished 
by  pursuers,  engineers,  Dundee,  to  defr.,  a  mill-spinner  there.  Defr. 
objected  to  a  charge  of  X97  18s  8d  for  putting  a  new  pinion  in  an  engine, 
as  the  pinion  which  it  replaced,  and  which  had  been  furnished  fourteen 
months  before  had  been  defective,  and  pursuers  were  bound  to  furnish  a 
proper  pinion  at  their  own  cost  The  S.  S.  (Quthrie  Smith)  remitted  to  a 
man  of  skill  to  report  as  to  the  snfficien<7  of  the  first  pinion,  and  afterwards 
gave  effect  to  defr.'s  contention.  The  Sheriff  (Heriot)  adhered.  Pursuers 
advocated,  pleading,  in  addition,  that  the  report  by  Mr  Dou^^as— ^he 
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reporter  appointed  by  the  S.  S.— was  incompetent,  as  proceeding,  not  on  his 
own  examination  and  opinion  as  a  man  of  skill,  but  on  evidence;  and  that 
the  interlocutor  remitting  to  him  was  also  incompetent,  as  it  authorised  the 
taking  of  evidence;  also  that  defr.,  having  accepted  the  original  machinery 
as  sufficient,  was  barred  from  pleading  its  insofficiency.  The  Court  affirmed. 
Defr.  was  not  barred  by  paying  the  price  of  the  first  pinion-wheel  seven 
months  after  the  engine  was  put  up,  and  while  pursuers  were  still  trying  to 
remedy  the  defects  of  the  machinery  they  had  furnished.  It  was  not  the 
case  of  goods  sold  and  delivered,  when  delivery  and  payment  ends  all 
controversy.  When  machinery  is  furnished,  no  one  can  tell  whether  it  is 
all  right  until  it  is  tried;  and  a  latent  defect  may  be  shown  after  lengthened 
trial  Here  the  machinery  had  worked  roughly;  and  when  the  bill  was 
granted  for  the  price,  pursuers  were  trying  to  correct  this.  It  was  not 
fairly  out  of  their  hands;  and  defr.  was  entitled  to  rely  on  their  removing 
all  cause  of  complaint  But  in  February,  1868,  the  pinion  broke,  and 
pursuers  were  sent  for  to  repair  it.  Nothing  was  said  on  either  side  as  to 
who  was  to  pay  for  these  repairs.  Pursuers  were  entitled  to  recover  if  the 
original  pinion  did  not  break  down  from  insufficiency.  That  question  the 
S.  S.  very  rightly  thought  to  be  one  for  a  remit  to  a  man  of  skill.  It  was 
a  wild  idea  that  in  such  a  remit  the  reporter  is  only  to  look  at  the  matter 
in  dispute,  and  take  no  information  from  any  one.  It  was  plain  that  the 
S.S.  intended  by  his  interlocutor  to  fix  the  mode  of  proof  in  the  cause.  It 
was  in  effect  a  remit  of  consent,  neither  party  having  objected  at  the  time, 
though  it  was  open  to  both  to  appeal  or  to  advocate  direct  to  this  Court 
The  result  was  right;  the  reporter  stating  t^at  the  pinion  broke  £N>m  its 
being  unsuitable  for  the  engine  to  which  it  was  attached. 

AeL—Clarky  Balfour.  AgenU—MadaMan^  Ivory,  d  Rodger^  W.8. Alt, — 

Gordon,  Lancaster.    AgenU— Lindsay  d  Pater<on,  W'.S. 

Macpbebsov  v.  Lord  Henry  BsNTmcK. — Feb.  26. 

Matter  and  Servant —  Wrongous  Dismissed — Beparatunu-^Ac^on  for  wages, 
allowances,  and  damages,  by  Angus  Macpherson,  against  Lord  H.  Bentinck, 
on  the  ground  that  he  had  been  wrongifully  dismissed  by  defr.  £N>m  his 
service  as  gamekeeper.  Pursuer  was  engaged  in  Oct,  1861,  as  a  watcher 
or  under-forester  at  £30  a-year  wages,  on  the  same  footing  as  the  other 
watchers.  On  2iith  April,  1866,  defr.'s  head-keeper  wrote  to  him  that  he 
had  learned  in  Dec.  last  from  the  keeper  of  Mr  Lucy  that  two  poachers  had 
in  the  end  of  Nov.  previously  killed  a  deer  on  defr.'s  ground,  and  added — 
*'The  description  he  gave  me  of  the  two  men  agrees  with  wonderful 
exactness  with  two  of  our  own  gillies,  relations  of  Angus,  who  had  been 
suspiciously  often  frequenting  the  house  of  Angus  (pursuer)  at  Benclachan 
for  the  last  two  years,  and  I  was  privately  told  that  they  expected  to  visit 
him  at  a  time  exactly  corresponding  to  the  time  the  keeper  saw  the  men. 
The  case  is  certainly  short  of  undeniable  proof;  but  when  I  put  everything 
I  know  together,  I  can  scarcely  allow  the  case  to  be  a  mistake."  D^r.  on 
Hay  13,  wrote,  in  answer,  that  the  evidence  was  quite  conclusive,  and  that 
pursuer  must  be  dismissed  at  once. 

Proof  having  been  taken,  the  S.  S.  (Thomson)  decerned  in  favour  of  the 
pursuer  for  £22,  being  £15  for  half-year's  wages  till  Marts.,  1866,  £J  as 
compensation  for  loss  of  house,  land,  and  cow^s  grass  from  June  30  till 
Uaxts.    He  held  that  the  engagement  was  a  yearly  one,  from  Marts,  to 

VOU  Xnti  HO.  CXLTIU. — ^AFRIL)   1869.  p 
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Marts,  (pursuer  baviog  been  engaged  in  die  oonne  of  tbe  sammer),  ind 
that  the  charges  originally  founded  on  as  justifying  the  diamiasiil  had  not 
been  proved  by  defr.,  and  that  he  was  not  entitled  now  to  found  on  oior 
Menous  charges  since  brought  to  light  The  Sheriff  (Ivoiy)  held  defr.  liable 
in  /30,  as  a  whole  yearns  wages,  from  Whits.,  1866,  to  Whits.,  1867,  £20  m 
yalue  of  house,  grass,  etc,  and  jClO  as  damages  and  wolatinm  &r  illcgd 
qection — in  all,  £60.     Defr.  advocated. 

The  Court  substantially  affirmed,  but  altered  the  sum  of  damages  to  £36, 
holding  that  it  was  not  necessary  to  i^portion  the  sums  decerned  for  ss  the 
Sheriff  had  done.  Wages  were  not  due  after  dismissal,  except  in  so  frr  as 
they  were  not  compensated  otherwise.  Such  cases  always  resolTe  into 
claims  of  damages,  as  was  fixed  so  long  ago  as  1790,  in  the  leading  case  of 
Funckeon  ▼.  Bcug's  TnuUe.     M.  13,990. 

Lord  Deas  said  that  not  only  had  the  defr^.  fidled  to  prove  the  gromid 
which  he  assigned  for  dismissing  the  pursuer,  but  he  had  also  fiuled  to 
prove  those  which  he  knew  but  did  not  aarign;  and,  further,  even  those 
which  he  did  not  then  know  but  now  allied.  It  waa  not  necessary,  there- 
fore, to  decide  the  question  of  law  whether  a  defender  in  such  a  case  is 
entitled  to  found  on  grounds  for  dismissal  not  known  to  him  at  the  time. 
However  that  might  be,  it  was  quite  right  not  to  confine  the  proof  to  the 
charges  assigned  at  the  time  as  grounds  for  dismissing  a  servant;  for  it 
might  happen  that  other  grounds  were  in  the  master's  mind,  though  he  did 
not  take  the  trouble  to  explain  them  in  detail;  and  subsequent  inquiry  often 
discloses  things  which  confirm  the  original  grounds  for  dismissal.  The 
same  wei^t,  however,  should  not  be  assigned  to  these  classes  of  reason!^. 

AcL—Chrdati^  Shand.     A^tnU—Qibion  Craig,  DalMy  S  Bndies^  FTJS. 

AlL—Maekamey  McLennan.    AgtnU— Morton,  WkUehiod  S  Greig,  W.8. 

Stkkl  r.  SwAV.—Feb.  26. 

Sale — Reference. — ^Mrs  Steel,  a  draper  and  grocer,  gave  up  business  in 
spring,  1868.  Defr.  offered  by  letter  to  take  her  stock  remaining  at  Whit& 
at  a  valuation,  which  was  fixed  by  referees  at  £187.  Mrs  Steel  brongbt 
this  action  for  this  sum.  Defr.  objected  that  the  valuators  had  not  weighed 
or  measured  any  of  the  goods,  but  had  only  fixed  the  price,  taking  the 
quantities  as  marked,  and  that  they  had  not  issued  an  award.  It  was 
proved  that  pursuer  and  her  sister  had  weighed  and  measured  the  goods 
shortly  before  the  valuation;  that  the  referees  had  taken  the  weights  and 
measures  according  to  custom,  from  the  tickets  on  the  goods,  merely  fixing 
the  value.  This  practice  was  spoken  to  by  other  witnesses.  The  goods 
were,  in  consequence  of  defr.*s  refusal  to  ti^e  them,  sold  under  a  judicial 
warrant,  and  brought  between  £80  and  £90.  The  L.  O.  (Barcaple) 
assoilzied  defr.  on  the  ground  that  the  weights  and  measures  had  not  been 
fixed  in  any  way  binding  on  him.  The  Court  altered,  and  held  that  defr. 
having  been  in  fiudt  in  not  taking  his  objection  before  the  goods  were  sold, 
and  when  it  was  still  possible  to  check  the  markings,  must  bear  the  loss. 
The  valuators  had  foUovred  the  usual  practice,  and  in  such  an  informal 
reference  to  require  a  ibrmal  award  was  absurd 

AeL'-ikoUy    Orpkoo*.      Ag€ntS[.   BudUin^   &AC. AU.'-MaedonM 

Agent-^.  Kugan,  &&C. 

Whitk  r.  CiLEDOKiAir  Rt.  Co.,  Aa—JeS.  27. 
Tfifftiiui/  PrexripiionSe/erence  to  Oaih. — ^Action  by  a  stockbroker 
agunst  the  Caledonian  Ry.  Ca  and  Crieff  Junction  Ry.  Ca    The  Utter 
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was  amil^MBi'aied'witli  the  Scottish  Central,  which  has  since  been  amalga- 
mated with  the  Caledonian.  Pursuer  alleged  that  he  was  employed  about 
Sept,  1852,  by  the  promoters  and  provisional  committee  to  get  the  stock 
of  the  proposed  Crieff  By.  Co.  brought  out  in  London,  eta,  to  advertise, 
advise,  and  conduct  details  in  carrying  through  their  subscription  contract 
and  bill.  On  Feb.  15,  1868,  the  Court  held  that  pursuer's  claim  had 
fallen  under  the  triennial  prescription,  holding  that  a  minute  of  the  provi- 
sional committee  on  30th  Sept.,  1852,  and  a  letter  following  thereon,  did 
not  constUtUe  his  employment  as  the  company's  broker,  showing  rather  that 
be  had  been  employed  before;  but  the  Court  did  not  then  determine 
whether  these  documents  were  sufficient  to  prove  that  employment  scripto. 
Pursuer  then  referred  to  the  oath  of  the  directors  and  manager  of  the  co., 
bat  the  L.  O.  refused  to  sustain  the  reference.  Pursuer  reclaimed,  and 
«lso  argued  that  the  writings  founded  on  had  proved  the  constitution  of 
the  debt  Held  that  these  writings  did  not  prove  the  debt,  Lord  Deas 
expressing  hesitation  on  account  of  the  state  of  the  record.  The  Court 
also  refused  to  sustain  the  reference  to  oath. 

AcL—Friuer.     AgenU—J.  W.  S  J.  Maekenssiey  W.8, AlL^Sol-Gen^t 

Johnstone.    AgenU — Hope  d  Mackay,  W,8. 

App.— Fbrouson,  Andeeson  &  Co.  v.  Kirkpatrick,  MIntybe  k  Co.'s 
Trctsteb. — March  2. 

Bankruptey — Guarantee — 1696,  c,  5. — John  M'Intyre  <fc  Co.,  and  Kirk- 
patrick, M*Intyre  «k  Co.,  were  debtors  of  pursuers,  in  a  bill  for  100/.  John 
M'lntyre  &  Co.  were  also  debtors  of  pursuers  in  three  other  bills  for  about 
500/.;  and  the  latter  made  it  a  condition  of  renewing  the  bill  for  100/.,  of 
which  K,  M'L  &  Co.,  were  acceptors,  that  they  should  guarantee  payment 
of  the  three  bills  by  J.  M*L  k  Co.  The  100/.  bill  was  accordingly  renewed, 
and  a  guarantee  by  K.,  M*L  &  Co.  was  granted  on  18th  Oct.,  1867.  K., 
H'l.  k  Co.  were  sequestrated  on  12th  Dec,  thereafter.  The  trustee  and 
the  S.S.  (Tennent)  held  that  the  letter  of  guarantee  of  18th  Oct.,  was  a 
Tolnntary  deed,  granted  by  the  bankrupts,  withiii  sixty  days  of  bankruptcy 
in  favour  of  creditors,  for  their  satisfaction  or  further  security  in  preference 
to  other  creditors,  and  was  therefore  null,  under.  1696,  c.  5,  The  Court 
unanimously  reversed,  and  held  that  the  guarantee  which  the  bankrupt 
might  have  granted,  although  he  were  owing  no  other  debt,  was  not  under 
this  statute,  to  whatever  other  objection  it  might  be  liabla 

AeL—Clark,    Shand.      AgenU—J.   W,    ii   J*.  Mackenxie,    W.S, Jlf<.— 

JTotoon,  Trayner.    Agent— A.  K.  MadeU,  S.S.C. 

Batk  v.  Coestobphinb. — March  3. 
Sde^Conirad — Missive-Letter — Condition. — In  July,  1868,  Waugh, 
acting  for  pursuer,  had  a  meeting  with  defr.  as  to  the  purchase  of  Broad' 
chapel.  Defr.  wrote  to  Waugh: — "As  I  understand  an  offer  for  Broad- 
chapel  is  to  be  made  by  another  party,  and  as  I  have  not  had  an  opportu- 
nity of  ascertaining  the  amount  of  it,  I  agree  to  accept  an  offer  of  £12,600 
from  Mr  John  Bate,  provided  he  couples  his  offer  with  the  condition  that, 
in  the  event  of  a  better  offer  than  his  being  made  before  he  has  gone  to 
any  expense  in  improving  the  property,  he  will  divide  equally  with  me  the 
sum  offered  or  accepted  in  excess  of  X12,600."  This  letter  was  sent  by 
Waugh  to  pursuer,  who  at  once  wrote  to  defr.: — "  I  agree  to  accept  of  your 
offer  of  the  property  of  Broadchapel  for  the  sum  of  £12,600,  sulgect  to  the 
condition  named  in  your  letter  of  the  26th  instant  to  Mr  John  Waugh.** 
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On  30th  July  Mr  Jardine  offered  i£l^,050  for  the  lands,  which  oftr  defr. 
accepted  without  commanicating  with  pursuer.  Pursuer  then  raised  an 
action  for  implement,  treating  the  sale  as  completed  by  the  letters,  subject 
only  to  the  condition  expressed  therein.  Defr.  pleaded  that  there  was  no 
completed  contract  betwixt  him  and  the  pursuer.  The  L.  O.  held  tbt 
there  was,  and  the  Court  adhered,  finding  that  defr.  was  bound  to  convey 
the  lands  to  pursuer  on  payment  of  £12,600  and  £225,  being  one-half  d 
the  difference  betwixt  his  and  Mr  Jardine's  offer.  Defr.  was  found  liable 
in  expenses. 

Ad.—6iffard,  Burnet.     Ageni—TF.  S.  Sfmrt,  S.S.C. AIL—Shand, 

Asher.    Agents-^Adamson  &  Chdlani,  TFJS. 

M'ISiJLC  tf.  MACKENZIEa. — MoTch  L 

AnestmenL — In  this  case,  the  question  was  whether  certain  premises 
belonging  to  defirs.,  and  let  to  the  Comrs.  of  Supply  for  Argyleshire  for  the 
use  of  the  militia,  were  liable  to  Poor-rates.  Defrs.  contended  that  they 
were  exempted  in  virtue  of  the  Militia  Act,  17  and  18  Vict,  cap.  106,  sec. 
36,  which,  ifUer  o/ta,  decUres  that  <* neither  a  place  provided  for  the  keeping 
of  militia  stores  under  this  or  any  former  Act,  nor  any  building  or  premises 
appropriated  thereto^  shall  be  liable  to  be  valued  or  assessed  to  any  county, 
burgh,  parochial,  or  other  assessment"  Pursuer  (the  Inspector  of  Poor) 
pleaded  that  the  premises  were  liable,  seeing  that  defrs.  derived  benefit  from 
the  rents,  and  that  the  exemption  was  intended  to  benefit  the  public  and 
not  private  parties.  The  L.  O.  sustained  the  claim  of  exemption^  and  the 
Court,  by  a  majority,  adhered. 

Lords  Deas  and  Ardmillan  held  that  the  words  of  the  clause  deariy 
exempted  the  Comrs.  as  occupiers  for  the  public,  and  that  the  exemption 
applied  to  the  premises  both  as  regards  landlord  and  tenant 

Lord  Kinloch  thought  that  the  exemption  was  only  from  assessment  as 
against  the  parties  who  leased  or  purchased  the  premises. 

Act. — Fraser,  LancoMter.  Agents — Murray,  Beith,  A  Murray,  F.&— 
Alt.—Maiar,  Mackemie.    Agente^J.  W.  d&  J.  Mackenzie,  W.S. 

Lausekt  v.  The  Lobd  Adtooate. — March  6. 

Landlord  and  Tenant — Reparation — Aeiion  of  damages  by  a  redaurca^ 
heeper. — Pursuer  held  premises  in  Edinburgh  under  lease  from  Whits.,  1865, 
and  the  Board  of  Inland  Revenue  became  proprietors  of  the  whole  tene- 
ment, and  in  1867  made  alterations  on  the  flats  both  above  and  below  the 
restaurant  Pursuer  alleged  that  the  effect  was  to  cause  a  diminution  of 
the  number  of  his  customers.  There  were  also  allegations  of  iqjniy  to  the 
walls  and  ceiling,  paper,  and  painting.  Defr.  alleged  that  he  had  repaired 
the  actual  damage  suffered  by  the  premises,  and  maintained  that  ho  was 
not  responsible  for  any  injuiy  done  to  the  business.  The  case  was  tried 
before  Lord  Ormidale  and  a  jury  on  an  issue.  "  Whether,  between  certain 
dates,  defr.  wrongfully  executed  certain  alterations  or  repairs  upon  part  of. 
the  said  tenement,  whereby  the  premises  occupied  as  aforesaid  by  the 
pursuer  were  injured,  to  his  loss,  etc.  1 

Lord  Ormidale  directed  the  jury  that  it  was  necessaiy  for  pursuer  to 
prove  that  defr.'s  were  in  themselves  improper  or  illegal,  or  that  there  was 
negligence,  recklessness,  or  unskilfulness,  or  a  want  of  due  care  and  atten- 

-tu  to  the  rights  and  interests  of  pursuer  in  their  execution.    Pursuer 
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insisted  that  the  following  directions  should  be  given  to  the  jury: — 1st, 
That,  if  the  jury  were  satisfied  upon  the  evidence  that  pursuer  suffered  loss 
and  damage  through  diminution  of  his  custom,  caused  by  the  injurious 
effects  upon  the  premises  let  to  him  of  defr*s  operations,  pursuer  is  entitled 
to  a  verdict;  and  2d,  That  it  was  not  necessary  that  pursuer  should  prove 
either  absolute  illegality  or  negligence,  recklessness,  or  want  of  due  skill  on 
the  part  of  defr.  in  the  execution  of  the  work  or  facts  from  which  such 
negligence,  recklessness,  or  want  of  due  skill  might  be  inferred  on  his  part, 
to  entitle  pursuer  to  a  verdict.*' 

Lord  Ormidale  refused  to  give  these  directions,  and  pursuer  excepted. 
The  jury  found  for  defr.  on  a  bill  of  exceptions;  the  Court  by  a  majority 
sustained  the  ruling.  Lords  President,  Kinloch,  and  Ormidale  held  that 
the  tenant  of  an  urban  subject  had  no  claim  for  reparation  for  damage 
occasioned  to  his  business  through  interruption  of  access  or  accumulation  of 
dirt  and  dust  arising  from  reconstruction  of  his  neighbour's  premises.  There 
was  no  injury  to  the  premises  in  question,  for  that  had  been  already  dis- 
posed of,  and  the  injury  to  business  was  just  one  of  the  burdens  which 
neighbours  in  urban  tenements  must  suffer  from  each  other.  Pursuer  had 
allowed,  the  word  "wrongfully"  to  be  inserted  in  the  issue,  and  thus  under- 
took to  make  out  a  case  of  culpa.  Lords  Deas  and  Ardmillan  held  that,  at 
all  events  in  the  present  case,  where  the  operations  were  executed  by  the 
landlord  of  the  party  seeking  damages,  it  was  impossible  to  say  that  the 
tenant  was  to  suffer  without  redress  a  loss  of  custom  for  many  months 
while  yet  the  landlord  might  exact  the  full  rent.  Defr.  was  proprietor  of 
the  whole  tenement,  and  enclosed  pursuer,  both  above  and  below.  A 
nei^ouring  proprietor  was  bound  so  to  use  his  own  property  as  not  to 
injure  the  property  above  or  below  him.  Cnlpa  did  not  enter  into  this 
case  at  all  It  was  the  same  as  if  the  pursuer  had  not  repaired  the  premises, 
and  they  had  fallen  down  and  injured  the  property  below.  The  principle 
sic  uiere  iuo  ut  alimum  nan  laedas  applied  even  when  there  was  no  culpa  or 
ne^igence.  In  a  city,  eveiy  man  holds  his  property  under  the  implied 
ohBgation  to  repair  any  damage  which  he  may  innocently  cause  to  his 
neighboui^s  property. 

Ad.— A.  Moncrieffy  Deas,  Agent — John  Robertson^  S.S.C.^^^AIL-^ 
Scl.'Gm.,  SutJierfurd.    Agent^-^L  of  Inland  Rtvmue, 

POCHIN  k  Co.  V.  ROBINOWS  <b  MA.BJ0BIBANKS. — MOTCk  11, 

Safe — Iron  Warrant — Delivery  Order — Ownership, — ^Advocation  from 
Ola^w  of  an  action  by  Pochin  &  Co.,  Manchester,  against  Robinows  & 
Maijoribanks,  Glasgow,  and  against  the  trustee  on  the  sequestrated  estate 
of  Campbell  Brothers,  iron  brokers,  Glasgow.  Pochin  ds  Co.  held  delivery 
ofdeis  for  1000  tons  of  pig  iron,  which  was  in  the  hands  of  the  Carron  Co., 
and  on  20th  April,  1866,  they  wrote  to  Campbell  Brothers  stating  that 
they  wished  to  dispose  of  the  iron.  After  several  letters  had  passed, 
Campbell  Brothers  intimated  that  they  had  sold  the  iron,  and  Pochin  &  Co. 
sent  them  the  delivery  orders,  on  receipt  of  which,  Campbell  Brothers, 
instead  of  delivering  the  orders  to  a  purchaser,  negotiated  with  defrs.  for 
^  adTanoe  to  themselves  on  the  iron,  and  assigned  the  delivery  orders  in 
*^ciirity.  This  assignation  was  intimated  to  the  Carron  Co.,  and  they 
^nsfeired  the  iron  in  their  books,  and  gave  delivery  orders  to  defrs.,  in 
fte  same  terms  as  the  delivery  orders  originally,  granted  to  Pochin  &  Co. 
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Sabscgpently  de&i.  obtnaed  do&werj  of  the  iron  fiom  the  Canoa  Ca 
Campbell  Brothen  were  inaolTent  when  they  obtaiiied  the  adTanoes  on  the 
iron,  and  were  soon  afterwards  sequestrated.  Thus  the  whole  qneitioa 
was,  which  was  to  soffer  by  the  foLud  of  Campbell  Brothen!  Pursnen 
maintained  that  their  iron  was  stolen  by  the  Campbells,  and  that  they  wen 
entitled  to  reclaim  it  nnoonditioDally  from  defr.  The  &  S.  (Qlaasford  Bdl) 
fbond  that  Campbell  Brothers  had,  as  agents  for  Fochin  &  Ca,  been 
intrusted  with  documents  which  exfaeU  conferred  upon  them  the  cluttacter 
of  owners  so  as  to  deceive  those  with  whom  they  transacted,  that  they  had 
power  to  impledge  the  iron,  and  that  the  party  obtaining  a  title  through 
them  to  the  iron,  was  not  bound  to  make  restitution  without  repayment  of 
his  advances.  Though  it  may  be  true  that  one  who  has  been  iutmsted 
with  the  bare  custody  of  an  article  commits  an  act  of  theft  by  appropriat- 
ipg  it  for  his  own  purposes,  and  that  the  bona  jidn  of  the  purchaser  or 
pledger  of  the  article  fiom  the  thief  does  not  entitle  him  to  retain  it  from 
the  true  owner,  the  case  was  different  when  the  owner  dealt  with  his 
goods  so  as  to  vest  his  agent  not  with  the  bare  custody  merely,  but  with 
an  ostensible  title  of  ownership,  which  txfade  authorised  him  to  dispose  of 
the  goods  absolutely,  and  does  not  bind  him  to  return  the  property  infuna 
specifioa^  but  merely  to  account  for  its  value. 

On  appeal,  Mr  Bell,  as  Sheriff-Pnucipal,  adhered,  and  pursuers  advocated. 
The  Court  adhered,  and  held  that  the  right  of  the  advocators  under  the 
delivery  orders  was  merely  a  personal  right  to  demand  delivery  of  a  certain 
quantity  of  iron  of  a  kind  specified.  This  right  was  similar  to  the  obliga- 
tion of  a  manu&cturer  to  deliver  a  certain  quantity  of  goods.  It  was  not 
a  sale  of  a  specific  quantity  of  iron,  for  the  iron  was  not  separated  from  the 
rest  of  the  iron  held  by  the  Carron  Co.  Pursuers  never  had  the  property 
under  the  delivery  orders;  their  right  was  merely  to  demand  delivery  of  a 
definite  quantity,  and  the  property  did  not  pass  from  the  Carrou  Ca  till  it 
was  transferred  by  the  actual  delivery  to  defrs.  When  the  advocatory  wrt)te 
to  Campbell  Brothers  they  merely  made  them  their  mandatories.  The 
sending  of  the  delivery  orders  made  Campbell  Brothers  assignees  of  the 
advocators  Defrs.  had  acquired  their  right  in  bona  fide,  and  the  advoca- 
tors must  bear  the  loss  occasioned  by  their  own  rashness.  If  the  documents 
sent  to  Campbell  Brothers  entitled  them  to  go  into  the  market  and  dispose 
of  the  delivery  orders,  they  were  invested  with  full  power.  The  Court  did 
not  think  it  material  that  in  this  case  an  advance  was  made  on  the  security 
of  the  delivery  orders  instead  of  a  purchasa 

Ad, — Sc4dif  John  Madaren,     Agent — J,  Kelly  Morrison,  S.S,C. 

Alt. — Clark,  Shand.    Agents — Hamilton  d'  Kinnear,  Jr.S. 

G&AHAU  V.  MACFAnLANB  &  Ca — Morck  II. 
Arrestment — Bank  Agent — ^Petition  for  recal  of  arrestments  used  at  the 
instance  of  Mac&rhine  &  Co.,  in  the  hands  of  *'  H.  &  A.  MacEwan,  agents 
of  the  Union  Bank  of  Scotland  at  Lochgilphead,"  to  secure  certain  funds 
deposited  with  the  bank,  to  which  petr.  had  right  as  executor  of  the  bite 
Mrs  Macarthur.  Petr.  took  exception  to  the  arrestment,  on  the  gronnd 
that  it  was  not  an  arrestment  in  the  hands  of  the  Union  Bank,  but  only  in 
the  hands  of  H.  «fe  A.  MacEwan  in  their  individual  capacity.  The  S.  S. 
gave  effect  to  this  exception,  and  recalled  the  arrestment  The  Sheriff,  on 
appeal,  found  that  petr.  had  failed  to  show  that  the  arrestments  were  inept 
^>  attach  Amds  due  by  the  banL  . 
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The  CSonrt  totaniMl  te  tiie  judgment  of  the  S.  S.  They  held  that,  if  the 
words  "agents  of  the  Union  Bank"  were  simply  meant  as  b  designation, 
the  arrestment  was  used  in  the  hdnds  of  the  firoi  of  £L  <b  A«  MacEWan; 
and  as  there  were  no  fdnds  in  their  hands  to  be  arrested,  the  arrestment  was 
had.  If  these  words  are  anything  but  a  designation,  the  arrestees  are  not 
designed  at  all. 

Aet.—Keir,  Madaehlan.  Agent— fFUliam  Sme,  S.S.C^-'^AU.^ 
MiUer,  Brown,    Agenis-^Murray,  BeUh,  A  Murray^  fF,S, 

Cablylb  V,  Baxteb  akd  Othisbs. — Mar<A  13. 

Lease — Rei  IrUervenias — Possession. — Removing  in  the  Sheriff  Conrt  of 
Dumfries.  The  subjects  from  which  defrs.  were  sought  to  be  removed 
consisted  of  a  house  and  garden  held  by  a  tack,  dated  ^Oth  Dec,  1833,  for 
99  years  from  Whits.,  1824.  The  tack  was  signed  by  James  Hislop,  the 
author  of  pursuer,  but  not  by  the  tenant.  It  was,  however,  delivered  to 
the  author  of  defrs.,  who  endorsed  it  "  Tack  of  Waterbeck  House.''  The 
8.S.  allowed  a  proof,  and  afterwards  found  that  the  tack  was  granted  in 
fulfilment  of  an  obligation  entered  into  by  missives  in  1824;  that  the 
subjects  had  been  possessed  by  defrs.  and  their  authors  in  virtue  of  the 
missives  and  the  long  tack  since  1824;  and  that  the  rent  had  been  paid  at 
least  since  1831;  and,  therefore,  that  the  action  was  excluded  by  the  long 
prescription,  and  that  the  tack  was  validated  by  possession,  by  rei 
tnUrveiUns,  and  by  homologation;  and  the  Sheriff  adhered.  Pursuer 
appealed,  and  the  Court  affirmed,  and  held  that^  though  the  titles  of  the 
tensDt  were  not  fiatis&ctory,  yet  the  possession  was  sufficient  to  get  the 
better  of  the  defects.  The  fact  that  the  tenants  had  paid  17s.  as  tack-duty, 
instead  of  148.  as  stipulated  in  the  tack,  was  not  sufficient  to  show  that 
they  did  not  possess  under  the  tack.  Nothuig  was  more  natural  than  that 
the  tenants  should  continue  to  pay  the  old  tack-duty  after  the  proper 
amount  had  been  ascertained.  It  was  to  be  presumed  that,  after  they  got 
their  tack,  they  held  under  it^  and  ascribed  their  possession  to  the  tack. 

Act.—Gloag,    Agents— Gillespie  £BeiI,W,S, AltScoU.    AgerU-^ 

Mn  GdMy,  S.S.C. 

Ptn. — Pabke  v.  Hall  and  Othebs. — March  13. 
AppoifUment  of  New  Trustees, — ^Application  under  a  12  of  the  Trusts 
Act  1867,  30  and  31  Vict,  c.  97,  for  the  appoinment  of  new  trustees,  and 
for  a  warrant  to  these  trustees  to  complete  a  title  to  lands.  The  truster 
was  a  domiciled  Englishman,  and  his  trust  was  in  all  respects  an  English 
trust.  Under  their  powers  the  original  tmstees  purchased  lands  in  the 
Stewartry  of  Kirkcudbright,  and  on  the  death  of  the  original  trustees,  new 
trustees  were  assumed  In  Oct.,  1868,  the  lost  of  the  trustees  in  whose 
name  titles  had  been  made  up  died.  Shortly  before  a  petition  had  been 
presented  to  Chancery,  praying  that  Court  to  allow  the  last  surviving 
tnistee  to  resign  on  account  of  old  age,  and  to  appoint  new  trusteea  The 
Court  of  Chancery  appointed  certain  trustees,  and  conferred  upon  them 
Bpedal  powers  with  reference  to  certain  portions  of  the  trust-estate,  but 
made  no  order  with  regard  to  the  estates  in  Scotland.  The  L.  O.. (Barcaple) 
doubted  the  competency  of  the  application  in  reference  to  an  English 
trust,  in  which  trustees  had  been  already  appointed  by  the  Court  of 
Chancery,  and  reported  the  petition^  stating  his  opinion  that^  if  competent, 
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it  was  ia  all  respects  proper  aod  expedient  that  the  prayer  of  it  should  be 
granted,  as  affording  the  easiest  and  most  economical  mode  in  which  the 
trustees  conld  complete  a  title  to  the  Scotch  estate. 

The  Court  refosed  the  prayer,  and  held  the  application  was  incompetent 
The  section  foonded  on  was  framed  to  meet  the  case  of  a  trost  where  new 
trostees  coold  not  be  assumed  on  account  of  the  death  of  all  the  trustees, 
or  where  the  last  trustee  had  become  insane.  PetanL  put  this  as  a  case 
where  no  trustees  conld  be  assumed.  But  there  were  trustees  appcunted 
by  the  Court  of  Chancery  who  were  capable  of  holding  land  estate  in  Scot- 
hmd;  and  what  these  trustees  required  was  not  a  new  i4)pointment,  but  a 
node  of  making  up  their  titla  This  could  not  be  done  under  &  12  of  the 
Trusts  Act 

Ad.—Blair.    AgaiU—Hwder,  Blair  &  Cowan,  JF.& 

Pnr.— Miss  Mabt  Muiuut's  Tb&— ifarcfc  15. 

ChariiaMe  Tnut—AudUing  AcanmU—NiMk  Offiehim.—lAigA  Mary 
Murray,  Dysart,  who  died  on  27th  Nov.,  1861,  conveyed  her  whole  estate 
to  trustees,  directing  them  to  hold  the  residue  for  a  period  not  exceeding 
twenty-one  years  after  her  death,  and  thereafter  to  establish  an  hospital  for 
the  education  of  female  children  for  house  serrants.  The  trast-deed 
contained  a  direction  to  the  trustees  to  apply  to  the  Court  of  Session  to 
have  their  accounts  annually  remitted  to  and  audited  by  an  experienced 
accountant  in  Edinburgh,  the  report  to  be  made  by  such  accountant,  when 
approved  by  the  Court  of  Session  to  be  a  sufficient  diadiaige  and  exoneraticm. 
The  trustees  presented  this  application,  and  asked  the  Court  to  remit  to  an 
accountant  the  whole  acconnts  of  the  intromissions  of  petrs.  with  the  trust- 
estate  for  audit  The  Judges  of  the  First  Division  called  in  three  Judges 
of  the  Second  Diviuon,  and,  by  a  majority  (Lords  Deas  and  ArdmiUan  diss.), 
refused  the  prayer.  They  held  that  the  Court  had  no  jurisdiction  to  grant 
the  prayer.  It  had  not  been  brought  before  the  Court  in  a  competent  form. 
If  any  such  power  was  vested  in  the  Court,  it  could  only  be  through  its 
nobiU  offieium.  The  Court  could  not  be  asked  to  use  that  power  so  as  to 
anticipate  its  ordinary  jurisdiction.  If  these  trustees  wished  to  have  an 
audit  of  their  acconnts,  they  should  bring  an  ordinary  action  of  exoneration. 
If  the  Court  granted  this  application,  there  was  no  reason  why  they  should 
not  be  cdled  upon  to  authorise  the  auditing  of  the  accounts  of  every  trust 
in  Scotland.  If  they  granted  the  prayer  of  this  petition,  they  would  only 
prejudge  the  question  if  they  were  asked  to  inquire  into  the  management  oif 
the  trust  at  any  future  time  by  persons  who  might  be  interested  to  demand 
an  inquiry. 

Lords  Deas  and  ArdmiUan  held  that  the  Court  had  jurisdiction  over  all 
charities  in  Scotland,  and  were  bound  to  interfere  to  carry  out  the  will  of 
the  founder  of  a  charity.  The  Court  of  Session  was  very  much  in  the  same 
position,  and  had  the  same  duties,  in  regard  to  charities,  as  the  Court  of 
Chancery  in  England,  although  they  had  not  such  fiicilities  for  carrying  out 
their  authority.  This  was  a  trust  for  benevolent  purposes,  and  was  brought 
before  them  by  the  trustees  in  the  proper  way,  as  pointed  out  by  the  truster. 
She  had  a  right  to  make  whatever  arrangements  she  chose  with  her  money, 
and  she  had  made  this  easy  mode  of  her  trustees  obtaining  a  discharge. 
They  held  that  it  was  the  duty  of  the  Court,  in  the  exercise  of  its  nobik 
officium,  to  grant  the  prayer. 

Act.— Clark.    Agei^s—Dundas  <fe  JFilsin^  C.S. 
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SECOND  DIVISION. 

Thomas  v.  Waddbll.— -PA  23. 

BankrupUy — Expentet, — ^The  pursuer  was  a  creditor  in  the  sequestration 
of  R  S.  Smith,  Walkerton  Mills,  and  claimed  to  hold  a  security  over  the 
machinery  in  the  bankrupt's  mill  for  the  amount  of  his  debt.  This  security 
was  disputed  by  the  tnistee,  who  rejected  pursuer's  claim  for  a  preference. 
The  bankrupt  haying  offered  a  composition,  and  there  being  a  difficulty  in 
adjusting  the  same  while  pursuer's  claim  to  a  preference  remained  undisposed 
of,  defr.,  who  was  a  firiend  of  the  bankrupt^  wrote  to  pursuer  offering  him 
£500  over  and  above  the  composition,  provided  he  would  not  insist  in  his 
daim  for  a  preference,  and  would  give  defr.  a  mandate  to  act  for  him  at  all 
meetings  in  reference  to  the  composition.  This  offer  was  accepted  by 
pursuer.  It  did  not  appear  that  the  bankrupt  had  any  knowledge  of  the 
transaction,  neither  was  it  alleged  that  the  body  of  creditors  were  aware 
of  it. 

Pursuer  brought  this  action  to  enforce  payment  by  defr.  of  the  £500 
referred  to.  Defr.  pleaded  that  the  obligation  was  void,  as  constituting  an 
illegal  pr^erenoe  in  the  sense  of  s.  150  of  the  Bankrupt  Act  The  L.  O. 
(Manor)  sustained  this  defence,  and  assoilzied  defr.  with  expenses.  Pursuer 
reclaimed;  but  the  Court  adhered  on  the  merits,  and  held  that  defr.  was 
oaly  entitled  to  expenses  since  the  date  of  the  L.  O.'s  interlocutor. 

Held  (Lord  Benholme  diss.)  that  although  the  transaction  on  which 
pursuer  founded  was  now  ascertained  to  be  illegal,  yet  it  was  one  into  which 
pursuer  had  been  led  by  defr.,  and  which  he  was  fairly  entitled  to  hold  by 
till  its  illegality  was  established  by  the  judgment  of  a  Court  Pursuer 
should  not  be  found  liable  in  expenses  prior  to  the  date  of  the  L.  O.'s  judg- 
ment Since,  however,  he  should  have  been  satisfied  with  that  judgment, 
he  must  pay  expenses  in  the  Inner  House. 

AcL-^CIark,  Balfour.    AginU—Hill,  Eeid,  d:  Drummondy  W.8. AU,-^ 

Pottiion,  CrickUm.    Agent— J.  T.  Fullar,  8,S,C. 

MiNisTEB  OF  KiLHOBACK  V.  Chisholm  Batten. — Feb,  24. 

Teindi — Valuation. — By  the  final  locality  of  Eilmorack  Mr  Clusholm 
Batten  was  localled  upon  for  a  certain  amount  of  stipend.  Having  there- 
^r  led  a  valuation,  by  which  his  teind  was  fixed  .at  a  less  sum  than  that 
localled,  he  brought  a  reduction  of  the  locality.  This  reduction  contained 
no  condnsion  for  having  a  new  locality  made  up,  and  decree  of  reduction 
was  accordingly  granted,  reserving  the  force  of  the  locality  as  an  interim 
role  of  payment  till  a  new  locality  should  be  obtained.  No  new  locality 
bss  yet  been  obtained,  and  in  these  circumstances  the  minister  sued  Mr 
Chi^olm  Batten  for  his  stipend  according  to  the  old  locality. 

Defr.  pleaded  (1)  that  the  action  was  incompetent^  because,  if  the  decree 
of  locality  was  good,  it  authorised  a  direct  charge  upon  letters  of  homing; 
(3)  that  the  action  was  bad  upon  the  merits,  in  respect  it  sought  to  make 
tbe  heritor  liable  in  more  than  the  amount  of  his  teind  as  fixed  by  the 
^nation,  which  was  not  a  result  within  the  powers  of  the  Court,  notwith- 
statidbg  of  the  reservation  in  the  decree  of  reduction,  which  defr.  pleaded 
Was  uUra  virei  and  incompetent. 

Tbc  L.  0.  (Ormidale)  held  the  action  incompetent,  adopting  defr.*s  plea 
^  that  effect  The  pursuer  reclaimed,  and  the  Court  recalled,  and  held 
^  the  heritor,  having  *takeh  his  decree  of  reduction  subject  to  the 
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tion  contained  in  it,  that  reservation  most  raoetve  -effBet;  that,  in 
Tirtue  of  the  reservation,  tbe  old  locality  subsisted  as  an  interim  scheme; 
and,  therefore,  that  the  minister  was  entitled  to  decree. 

Act.—Clark,    WaUon,    AgeiUa^Ji/PEwen  S    Garment,    W.S. AlU-Idt, 

Mackay,    Agent— Anthony  Murray,  IV,S, 

Dowaoe;b*Cou{7T£Ss  of  Kinnoul  v.  Dbummond. 
Eabl  of  Kinkoul*s  Mab.-Cok.  Tbs.  v.  Dbuicmond. — Feb.  26. 

Entail — Promioiu  to  Wife  and  Children. — Two  actions  against  the  heir 
of  entail  in  possession  of  the  estate  of  Cromlix,  for  the  purpose  of  enforcing 
payment  of  certain  provisions  granted  by  a  former  heir  of  entail  in  fvrwa 
of  his  wife  and  younger  children  under  5  Geo.  IV.,  c.  87  (Aberdeen  Act). 
The  pursuers  were  in  the  one  case  the  widow,  and  in  the  other  case  the 
mar.-con.  trs.  of  the  former  heir;  and  the  question  in  both  cases  was  whether 
provisions  granted  under  the  Aberdeen  Act  by  an  heir  of  entail  holding  so 
estate  subject  to  a  clause  of  devolution,  are  available  to  the  granters  when 
the  clause  of  devolution  has  come  into  effect  during  the  Mo-time  of  the 
granter. 

Pursuers  contended  that  the  Act  confers  on  all  heirs  of  entail,  infeft  and  in 
possession,  the  power  of  securing  such  provisions  absolutely  and  irrespectively 
of  the  presence  or  absence  of  any  condition  in  his  titles,  as  to  denuding,  or 
the  occurrence  of  any  future  event  Defr.  contended  that  the  provisions  of 
the  Act  have  reference  exclusively  to  provisions  over  an  estate,  of  which  the 
granter  shall  be  in  possession  at  the  period  of  his  death,  and  that  when  the 
right  of  the  party  who  has  granted  tbe  provisions  is  resolved,  the  ri^ts 
flowing  from  him  are  resolved  also  according  to  the  maxim  reioluto  jun 
daniis  resolvitur  jus  accipimtis. 

The  L.  O.  (Mure)  found  for  the  pursuers,  in  both  actions,  founding  upon 
the  decision  of  the  House  of  Lords,  in  the  case  of  Montgaaurie  v. 
Eglinton,  8th  July,  1847,  6  Bell  136,  and  of  the  Court  of  Session  in  the  earlier 
case  of  C<issilis,  Nov.,  1742.     Defr.  reclaimed,  but  the  Court  adhered. 

Held  that  the  result  of  the  case  of  Montgomerie  was  that  till  the  occur- 
rence of  the  event  which  brings  the  clause  of  devolution  into  operation  an 
heir  of  entail,  holding  subject  to  such  a  clause,  is  in  exactly  the  same  position, 
as  regards  his  powers,  as  any  other  heir  of  entail  That  being  so,  it  must 
be  taken  as  settled  that  the  provisions  here  in  dispute  were  effectoallj 
granted;  and  the  only  question  was  whether,  having  been  effectually  granted, 
they  were  voided  by  the  subsequent  denuding  of  the  granter  under  the 
clause  of  devolution.  They  were  not  prepared  to  adopt  that  construction 
of  the  statute,  or  of  the  maxim  resoluto  jure  dantis  rftolviiurjus  accipientis. 
That  maxim  only  applied  in  the  case  of  derivative  rights  flowing  from  parties 
whose  own  rights  were  in  their  nature  temporary  {e.g.,  tack  rights^  or  in 
the  case  where  an  objection  subsisted  at  the  date  of  the  constitution  of  the 
derivative  right. 

Act.— Clark,  Lu.    Agents— MacktnzU  A  Kermack,  W.S. AlL—SoL-Gtn., 

Balfour.    Agents— Dundae  df  WUson.  C.H. 

Buchanan  v.  Magistrates  of  Dukbab. — Fd>.  26. 
Parish — Communion  Elements. — Action  by  the  minister  against  the 
Magistrates  and  Town  Council  of  Dunbar,  to  have  it  declared  Uiat  defrs. 
were  bound  to  furnish  to  pursuer  twenty-two  loaves  of  bread  and  six 
dozen  of  wine  annually,  in  name  of  communion  elements — being  the 
quantities  furnished  to  the  minister  for  that  purpose  from  time  immemorial, 
or  at  least  for  forty  years,  in  terms  of  decrees  of  modifloatiou  and  locality, 
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Bod  leeordiDg  to  use  and  wont  The  defence  was  that  the  quantity 
demanded  was  more  than  required,  and  that  defrs.'  obligation  was  con-< 
fined  to  providing  what  was  necessary  for  the  duo  celebration  of  the 
oommunioa. 

The  L.  0.  found,  as  matter  of  fact,  that  defrs.  had  for  forty  yam  and 
time  imo^mpiial  famished  the  bread  and  wum  required  for  communion 
purposes,  and  that  they  had,  at  the  same  time,  and  for  a  like  period,  fur^ 
Dished  to  the  minister  certain  quantities  of  bread  and  wine  not  required  or 
intended  for  use  in  the  said  church  at  the  celebration  of  the  communion, 
and  which  were,  in  fact,  otherwise  applied;  and  as  matter  of  law  that, 
under  the  terms  of  the  decreet  of  locality,  the  obligation  imposed  on  defrs. 
did  not  import  an  obligation  to  furnish  the  specific  quantities  of  bread  and 
vine  now  demanded,  and  that  the  said  obligation  is  satisfied  and  fulfilled 
by  the  provisiou  by  defrs.  of  bread  and  wine  of  the  kind  usual,  and  full 
quantity  actually  required  for  the  due  celebration  of  the  communion.  He 
therefore  assoilzied  defrs.  with  expenses.  The  pursuer  reclaimed,  but  the 
Conrt  adhered. 

Act,^Oiffordy  Shand,    Agenh — ilfaeX^nsid,  Innes^'d^  Logan,  W.S. Alt — 

MiUoTf  Burnet,    AgentS'-J.  &  J.  MiUigariy  S.S,C. 

Gardner  v.  Kessack. — Feb.  27. 

Sherif  Court — Process. — Appeal  from  an  interlocutor  of  the  Sheriff  of 
Banffshire,  dismissing  an  action  in  respect  of  irregularities  in  making  up 
the  record. 

The  Sheriff  Court  Act,  16  and  17  Vict.,  cap.  80,  s.  4,  makes  certain 
provisions  for  the  adjustment  of  closing  of  records;  and  in  this  case,  in 
terms  of  that  section,  it  was  necessary  to  have  closed  the  record  on  8th 
April,  1868,  or  to  have  adjourned  for  eight  days,  and  then  closed.  In 
place  of  this,  the  S.  S.,  on  8th  April,  simply  ordered  answers  to  defr.'s 
statement,  and  this  order  was  afterwards  prorogated  on  6th  May.  The 
Sheriff  held  that,  in  these  circumstances,  the  whole  proceedings,  com- 
mencing with  8th  April,  were  inept,  and  dismissed  the  action. 

The  Court  recalled,  and  held  that  it  was  competent,  in  the  circumstances, 
to  order  a  new  record  to  be  made  up.  They  accordingly  remitted  to  the 
Sheriff  for  that  purpose,  and  to  proceed  in  the  cause. 

AcU^Shand.    Agent — David  Millie^  S,8.C. Alt. — Asher.    Agent — David 

Cook,  s.s.a 

Brown  v.  Lindsay  (Duncan's  Tr.) — March  2. 

Bankruptcy  —  Procedure  —  Minutes  of  Meeting. — ^Action  by  Brown, 
cahmetmaker,  to  set  aside  the  election  of  trustee,  and  other  proceedings,  in 
the  sequestration  of  William  Duncan,  S.S.C,  because  of  certain  alleged 
irregularities  at  the  meeting  at  which  the  trustee  was  elected,  and,  in  par- 
ticular, that  the  minutes  of  the  meeting  in  question  were  not,  as  required 
hy  the  statute,  written  out  and  signed  in  presence  of  the  meeting. 

Defr.  denied  these  allegations,  and  pleaded — (1)  That  pursuer  was 
bound  to  have  stated  his  objection  before  the  Sheriff,  and  that  the  Sheriff, 
having  confirmed  the  trustee  without  objection,  the  matter  was  now  fore- 
closed. (2)  That  pursuer,  having  been  present  at  the  meeting,  having 
concurred  in  the  trustee's  election,  and  having  alleged  nothing  beyond 
certain  irregularities  by  which  ho  was  not  prejudiced,  had  no  interest  to 
ioaiit  in  this  action. 

The  lb  0.  sustained  both  pleas,  and  dismissed.  Pursuer  reclaimed,  and 
pleaded,  with  refccence  to  the  all^d  fuality  of  the  Sheriff's  judgment, 
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that  under  the  statute  the  Sheriff  had  no  power  to  entertain  objections  to 
the  validity  of  the  minute  of  meeting,  but  could  only  deal  with  objections 
which  were  disclosed  in  that  minute,  and  related  to  such  matters  as  the 
votes  of  particular  creditors,  or  personal  objections  to  the  trustee. 

The  Court  adhered.  Lord  Neaves  held  that  power  to  deal  with  snch 
objections  did  not  require  to  be  expressly  given  to  the  Sheriff,  as  it  was 
fairly  within  the  contemplation  of  the  statute.  It  would  be  a  different 
matter  if  a  creditor  could  allege  that  an  irregular  meeting  had  been  held 
behind  his  back,  and  fictitious  minutes  concocted,  and  the  Sheriff's  con- 
firmation obtained,  all  before  ho  had  been  aware  of  the  proceedings.  A 
reduction  improbation  of  the  minute  might  in  that  case  possibly  be  com- 
petent, but  there  was  no  suggestion  of  such  a  caso  here;  and  pursuer  was, 
in  this  case,  fairly  foreclosed  by  his  failure  to  state  his  objections  before 
the  Sheriff 

Ad.—Frasery  ScoU.    Agents-Thomas  Wallace,  8.8.C. Alt.— Clark 

Shand.    Agent-^WUliam  Spink,  S:8.C. 

Dtkes  v.  Mebbt  4&  CaNNiKOHAM. — March  4. 

Competency  of  Appeal — Procedure  before  Sheriff, — In  this  case,  which  is 
reported  above  at  page  98,  the  complr.  appealed.  Bespts.  objected  to  the 
competency,  on  the  ground  that  the  penalties  were  exigible  from  respts. 
separately,  and  that  the  cause  must  bo  dealt  with  as  embracing  truly  two 
causes,  each  of  the  value  of  less  than  £25.  The  Court  sustained  the 
competency  of  the  appeal,  so  far  as  this  objection  was  concerned,  holding 
that  respts.  were  so  connected,  and  the  case  against  all  so  much  depending 
upon  the  same  facts,  that  the  complaint  must  be  regarded  as  a  cause  of  the 
value  of  the  total  penalties  exigible — i.e.,  of  the  value  of  £40.  But  it 
having  appeared  that  the  S.  S.  had  taken  certain  notes  or  jottings  of  the 
evidence  led  before  him,  and  that  the  parties  entered  into  a  iflinute 
whereby  they  agreed  to  hold  these  notes  as  a  correct  record  of  the  evi- 
dence led,  the  Court  having  heard  parties  upon  the  competency  of  the 
procedure  before  the  Sheri£^  dismissed  the  appeal  They  held  that  by  this 
course  the  cause  had  been  taken  out  of  the  ordinary  course  of  judicial 
procedure;  that  the  notes  were  not  a  judicial  document  at  which  the  Court 
could  look;  and  that  the  Sheriff  had,  in  effect,  been  dealt  with  by  the 
parties  as  an  arbiter  in  the  cause,  and  his  judgment  was  therefore  fioaL 
The  Sheriff  might,  if  he  had  pleased,  have  taken  evidence  for  himself 
de  novo,  as  was  done  in  appeals  to  the  Quarter-Sessions.  Lords  Benholme 
and  Neaves  further  expressed  opinions  to  the  effect  that,  under  the  10th 
and  22d  sections  of  the  Mines  Inspection  Act,  the  Legislature  contemplated 
that  penalties  should  only  be  exigible  from  parties  on  whose  part  fnult  was 
proved. 

Act, — Sol-Gen,,  Deas,  Agent — Croivn'Agent.^'^-^Alt, — Shand, Maclean, 
Agents— J,  &  B.  D.  Boss,  TF.S. 
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Caledonian  By.  Co.  v.  Fleming. — Feb.  20. 

Railway — Justices — Jurisdiction, — Susp.   of  an  interlocutor  of  the 

Justices  at  Qreenock,  pronounced  on  24tli  September,  1868,  dismissing  a 

complaint  by  the  Caledonian  By.  Co.  against  Fleming,  under  the  Snmmaiy 

Procedure  Act  1864,  diai^ging  him  with  travelling  on  the  railway  without 
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haTing  preyionaly  paid  his  hxe,  and  with  intent  to  avoid  payment.  Respt. 
was  duly  cited,  and  appeared  before  the  Justices  on  17th  Sept.,  who  then, 
on  the  motion  of  the  respt,  coptinued  the  case  till  24th  Sept  On  that 
day  the  Justices  dismissed  the  complaint  Eeld  that  the  Justices  had 
gone  wrong  in  dismissing  the  complaint  without  proof  having  been  led. 
The  procedure  before  the  Justices  was  regulated  by  statute,  and  when  they 
were  applied  to  by  the  By.  Co.  to  exercise  their  jurisdiction  they  were  bound 
to  do  80.  When  inferior  Judges  refuse  to  exercise  their  jurisdiction,  they 
are  in  the  same  position  as  if  Uiey  had  gone  beyond  their  jurisdiction,  and 
the  Supreme  Court  is  bound  to  set  tJ^em  right  Remitted  the  cause  to 
the  Justices. 

AdL—Trayner.    AgenU-'Hape  (f  Mackay^  W.8. AlL—Shomd.    Agent— 

John  QdUUly,  S.S.C. 

Vbbt  v.  Richabdson. — Fdf.  20. 

General  Police  Act — «7um(fidion.— Suspension  and  liberation  by  James 
Vert,  him  servant,  North  Berwick  Mains,  of  a  conviction  obtained  by  the 
Procorator-Fiscal  of  the  burgh  of  North  Berwick.  Complainer  was  con- 
victed of  contravening  "  The  General  Police  and  Improvement  (Scotland) 
Act  1862,'*  s.  145,  by  having,  in  and  along  or  upon  the  street  or  road  iu 
the  burgh  of  North  Berwick  leading  from  the  gas-works  to  Kay's  Wynd, 
used  a  cart  for  the  remqval  of  dung,  etc.,  without  having  a  covering  proper 
for  preventing  the  escape  of  the  stench.  The  Court  held  that  the  Magis- 
trates had  no  jurisdiction  to  pronounce  the  conviction.  As  neither  the 
railway  station  from  which  the  cart  was  coming,  nor  the  farm  of  North 
Berwick  Mains  to  which  the  cart  was  going,  was  within  the  burgh,  the 
Magistrates  had  no  power  to  interfere  with  the  removal.     Suspend. 

AeL^SeoU.      Agent— J.   MiUigan,  S,8.C. AlL—Oiffor<L      AgenU^H, 

^H.Tod,W.8, 
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The  Lord-Advocatb  v.  Stevenson. — Feb,  25. 
(In  the  Court  of  Session,  .Jan.  23,  1866,  4  Macph.,  322). 

Suceemon  Duty, — The  Inland  Revenue  claimed  succession  duty  on  a 
dwelling  house  in  Edinburgh,  in  which  Miss  Janet  Finlay,  who  died  intestate 
in  Jane,  1862,  died  infeft.  Her  sister  Williaroina  was  her  heir-at-law. 
Defr.  and  respt.  is  heir  in  heritage  of  both.  Williamina  had  not  made  up 
a  title  to  the  dwelling  house,  but  three  days  before  her  death  executed  a 
last  will  and  testament,  disponing  to  John  Clunie  all  and  sundry  lands  and 
heritages  belonging  to  her,  or  to  which  she  might  have  right  and  title, 
isdading  the  house  in  question;  but  the  deed,  being  executed  on  deathbed, 
was  admittedly  ineffectual.  Respt  made  up  a  title  to  the  property,  and 
reodved  the  rent  Having  paid  the  first  half-yearly  instalments  of  duty 
payable  by  him  as  successor  to  the  heritable  estate  of  Janet,  the  Board  of 
Island  Revenue  claimed  duty  also  in  respect  of  the  dwelling  house  as  part 
of  Uie  heritable  succession  of  Williamina.  The  Court  below  found  that  defr. 
was  not  liable  to  duty  in  respect  of  the  succession  of  Williamina. 

The  Lord  Chancellor  (Hatherley)  said  that  in  stopping  respt.*s  counsel  thfi 
Roue  did  not  mean  to  decide  any  case  except  that  which  was  before  them, 
and  which  turned  on  the  unusual  and  exceptional  circumstances  that 
Williamina  survived  Janet  only  for  three  months,  and  never  entered  as  heir; 
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nor  did  any  act  vbereby  she  incurred  a  pasdye  representation.  The  next 
heir  was  Walter  Stevenson,  who  also  made  up  his  title,  not  to  Williamina, 
bat  to  Janet^  treating  the  property  as  part  of  the  IierediUu  jaeent  of  Janet 
Had  Williamina  a  "beueficinl  interest  in  the  property  in  possesnoAt*' 
Those  were  the  important  words  of  the  statute,  and  he  considered  she  bad 
not  There  were,  no  doubt,  certain  things  which  one  heir  while  unentered 
might  do,  and  so  far  she  had  some  beneficial  interest,  but  it  was  not  the 
kind  of  beneficial  interest  in  possession  contemplated  by  the  Act  Anj 
other  construction  would  create  hardships.  For  example,  if  the  Crown 
called  upon  an  apparent  heir  to  pay  duty  before  the  time  allowed  for  delib- 
eration had  expired,  and  the  heir  then  resolved  not  to  accept  the  sucoessioD, 
no  answer  had  been  given  from  the  bar  to  the  difficulty  that  must  arise  in 
that  case. 

Lords  Chelmsford,  Westbury,  Colonsay,  and  Cums  concurred. 

Affirmed  with  costs. 

Act,—Advocatu$f  Agtuw* AU, — Andenorif  Q.C,  WUL 

Clephake  v.  Magistrates  of  Edinbuboh,  Ac. — Feb.  26. 
(In  the  C.  of  S.,  Dec.  7,  1866,  5  Macph.  115). 

Charilahle  Foundation — Hospital  Trust. — For  the  circumstances  see 
report  in  Couxt  of  Session.  Appts.  contended  that  the  Court  of  Session 
had  no  right,  nor  had  the  House  of  Lords  power  to  delegate  any  sach  rigbt, 
to  exercise  any  discretion  as  to  building  or  not  building  the  hospital.  It 
was  part  of  the  trust  that  a  home  should  be  built  for  the  pensioners.  It 
was  not  enough  to  treat  them  as  entitled  only  to  out-door  relief,  the  mode 
of  relief  now  proposed.  The  founder  had  prescribed  his  terms,  and  no  Court 
had  right  to  vary  these,  or  to  speculate  whether  some  other  mode  would 
not  have  been  more  wise  or  useful.  If  there  was  to  be  no  hospital,  what 
use  of  applying  the  funds  towards  building  the  church? 

It  was  admitted  that  the  church  was  mciinly  for  the  inmates,  and  if  there 
were  to  be  no  inmates  there  was  no  need  of  a  church;  for  the  inhabitants  of 
the  town  who  were  to  have  accommodation  in  the  church  are  not  the  primary 
objects  of  the  cliarity.  Again,  there  was  a  question  as  to  the  interest  on 
the  £7000  to  be  spent  on  the  new  church.  The  Court  below  had  held  that 
not  only  the  £7000,  but  the  interest  upon  it,  which  was  now  about  £8000, 
must  be  expended  on  the  new  church. 

Lord  Westbury —That  part  of  the  order  might  be  amended,  and  the 
words  should  be  inserted,  "not  to  exceed  the  sum  of  £7000,"  so  as  to  allow 
the  interest  to  be  applied  to  the  general  purpose  of  the  charity. 

The  counsel  for  repts.  were  not  heard,  except  as  to  expenses. 

Lord  Chancellor  (Hatherley) — ^The  order  of  the  House  was  petfectlj 
clear,  and  it  was  left  to  the  discretion  of  the  Court  below  to  say  whether  the 
building  of  an  hospital  was  necessary.  The  House  had  decided  that  point; 
and  all  the  argument  of  appts.  was  based  on  the  assumption  that  no  Court 
could  exercise  any  such  discretion.  The  formar  decision  was  quite  right  on 
that  point,  and  the  charter  wnis  quite  consistent  with  that  oonstniction. 
The  grant  does  not  imply  that  there  was  to  be  any  permanent  structure,  such 
as  an  hospital  with  a  staff  of  officers.  All  that  the  founder  had  in  his  con- 
templation was  to  provide  relief  to  the  poor  and  sick.  Such  also  had  been 
the  practice  to  a  great  extent  for  a  long  time.  There  seems  no  substantial 
objection  to  the  course  taken  in  the  Court  below,  except  as  to  the  interest 
on  the  £7000.  No  doubt  the  House  meant  the  £7000  was  to  be  a  maximam 
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6am  for  tbo  expense  of  bailding  the  chnrcb,  and  the  interlocutor  must  be 
altered  in  that  respect  Respts.  ougbt  to  have  their  costs  oat  of  the  fund, 
because  it  was  not  their  fiiult  the  interest  of  £7000  was  applied  towards 
the  expense  of  the  church. 

Lord  Chelmsford  concurred. 

Loid  Westbury  concurred.  It  was  the  invariable  rule  of  the  Court  of 
Chancery  to  alter  from  time  to  time  the  means  of  carrying  on  a  charity  as 
population  or  other  circumstances  changed;  and  the  Courts  in  Scotland 
were  justified  in  acting  on  the  same  principle.  In  the  eye  of  the  Court, 
charity  is  not  bound  up  for  ever  to  anyone  obsolete  form  of  administration, 
bat  varies  from  time  to  time  as  new  views  supersede  the  old.  The  House 
ought  to  have  been  spared  the  spectacle  of  an  appeal  being  now  brought 
for  the  indirect  purpose  of  reversing  the  former  order  of  the  House,  which 
was  well  considered,  and  which  only  required  to  have  been  flEiithfully 
carried  out  As  respts.  had  acted  with  great  propriety,  their  costs  ought 
to  be  allowed  out  of  the  fund;  and  it  was  to  be  hoped  this  would  be 
positively  the  last  occasion  of  this  case  coming  here,  and  the  most  effectual 
way  of  securing  that  was  to  refuse  appts.  any  costs  of  this  appeal. 

Lord  Colonsay  concurred,  and  had  no  doubt  now  that  the  Court  below 
had  misread  the  judgment  of  the  House  in  1864,  and  therefore  the  alter- 
ation as  to  interest  was  quite  proper. 

Affirmed,  except  as  to  the  interest 

Ad,— Anderson,  Q.C.,  Wotherspoon, JlU—Sir  B.  Palmer,  Q.C, 

Dabsie  v.  Sceales. — Afarch  8. 
(Not  reported  in  the  C.  of  S.,  see  4  Macph.  300,  575). 

Marriage — Declarator. — Declarator  of  marriage  raised  by  appt,  claiming 
to  be  wife  of  the  late  Stewart  Sceales  of  Leith  and  Aberdeen.  The  Court 
below  found  that  there  were  no  facts  proved  sufficient  to  infer  marriage. 
Respt's  counsel  were  not  called  upon. 

The  Lord  Chancellor  (Hatherley) — It  was  admitted  that  the  connection 
between  appt  and  the  late  Stewart  Sceales  was  illicit,  and  it  was  necessary 
to  show,  on  the  part  of  appt,  thcit  there  was  some 'marked  change  in  the 
relations  thus  commenced.  The  only  written  documents  in  the  case  were 
adverse  to  appt  The  result  of  the  oral  evidence  was  so  well  summed  np 
by  the  L.  O.  that  it  was  not  necessary  to  repeat  the  details.  The  most  that 
had  been  proved  was  that  appt.'8  health  was  once  drunk  as  "  Mrs  Sceales;" 
but  the  witness  stated  that  when  Mr  Sceales  was  appealed  to,  he  only 
passed  it  off  as  a  joke,  and  there  was  no  definite  acknowledgment  that  she 
was  his  wife.  The  evidence  merely  showed  the  two  parties  were  man  and 
mistress,  not  man  and  wife.  There  was  throughout  a  cautious  abstention 
of  Sceales  from  at  any  time  admitting  there  was  anything  but  an  illicit 
coDoection  between  him  and  appt  Being  an  appeal  of  a  pauper,  it  could 
not  be  dismissed  with  costs. 

Lord  Westbury — ^The  facts  of  the  case,  even  without  Uking  into  account 
the  evidence  for  respt,  did  not  prove  anything  like  marriage.  It  was  to 
be  regretted  that  a  pauper  should  have  the  power  of  inflicting -so  heavy 
expenses  on  respt  in  defending  such  a  case  as  this. 

Lord  Colonsay  and  Lord  Cairns  concurred. 

Affirmed 

Att-^Brand,  Junner. AlU-^Sit  J?»  Falmtr,  Q»Cy  /.  T.  Andenon* 
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S^^e  Scottish  ^ata  ^agajiiie  nnti  S^triff  €amt  |[eporier. 

SHERIFF  COURT,  ELGINSHIRK— Sheriff*  B.  R  Bbll  dk  D.  M.  Smite 
Earl  of  Seafield  and  Others  v,  Jamiesons. — July  19,  1867,  and 

June  30,  1868. 
Tnw^  Fuhing.— The  Earl  of  Seafield,  Walter  James  Little  Gilmour, 
and  Hagh  M'Lean,  as  proprietor  of  lands  and  barony  of  Rothes,  and 
other  properties  sitaated  on  the  river  Spey,  and  of  certain  salmon  fish- 
ings in  that  river,  and  as  tenants  of  those  fishings,  raised  this  adioD, 
to  have  the  respondents  interdicted  from  fishing  for  salmon,  trout, 
and  other  fish  in  the  Spey,  near  Rothes.  Lord  Seafield  averred  that  he  was 
proprietor  of  the  salmon  fishings  in  that  part  of  the  river,  and  also  of  the 
trout  and  other  fish  of  every  kind,  by  virtue  of  grants  from  the  Crown,  and 
that  respts.  had  illegally  trespassed,  and  fished  for  salmon  and  trout  therein. 
Respts.  denied  that  they  had  ever  fished  for  salmon,  but  admitted  that  they 
had  fished  for  trout  and  other  fish  not  salmon,  and  claimed  a  right  to  do  sa 
They  averred  that  the  Spey  was  a  public  navigable  river,  that  there  were 
public  footways  along  its  banks,  and  that  the  public  had  fished  in  the  Spej 
for  trout,  and  had  used  it  and  the  banks  thereof  for  that  and  other  purposes 
from  time  immemorial.  They  denied  Lord  Seafield's  title  to  the  troat 
fishing.  They  stated  that,  as  members  of  the  public,  they  were  entitled  to 
be  on  the  Spey  and  to  fish  for  trout  therein,  and  other  fish  not  of  the  salmon 
kind,  at  pleasure^  and  that  Lord  Seafield  had  no  title  to  prevent  them.  A 
long  proof  was  led.  The  S.  S.  ^19th  July,  1867),  Finds  that  it  is 
admitted  that  the  noble  Earl,  the  leading  petr.,  is  proprietor  of  the  lands  of 
Easter  Eichies,  of  the  lands  of  Dandaleith,  of  the  barony  of  Rothes,  of  part 
of  the  lands  of  Dundurcus,  and  of  the  lands  of  Collie  and  f  rcefield :  Finds 
that  these  several  estates,  in  the  forgoing  order,  .commencing  with  the  estate 
of  Easter  Eichies  at  the  south,  lie  on  the  left  or  western  bank  ot  the  rirer 
Spey :  Finds  that  the  said  lands  of  Easter  Eichies  and  Dandaleith  are  alleged 
to  extend  along  the  said  river  from  the  mouth  of  the  Bum  of  Eichies  to  the 
bulwark  at  the  head  Or  west  end  of  the  Haugh  of  Rothes;  and  that  the 
said  lands  of  Dandurcus,  Collie,  and  freefield  are  alleged  to  extend  along 
the  said  river  from  the  mouth  of  the  Burn  of  Rothes  to  the  Boat  of  Bridge: 
Finds  that  the  said  noble  Earl  claims  to  have  the  sole  and  exclusive  right  to 
the  whole  fishings  of  salmon,  grilse,  sea-trout^  trout,  and  all  other  descrip- 
tions of  fisli  in  the  said  river  Spey,  ad  medium  flum  of  the  stream,  ex 
adveno  of  the  said  lands  and  baronies  along  the  course  of  the  river  from  the 
said  Bum  of  Eichies  to  the  said  bulwark,  and  from  the  said  Bum  of  Bothes 
to  Boat  of  Bridge  aforesaid ;  and  that  he  also  claims  to  be  to  the  same  extent 
proprietor  of  the  solum  and  water  of  the  said  river:  Finds  that  the  other 
petitioners  claim  to  be  tenants  of  the  said  fishings,  or  part  thereof:  Finds 
that  it  is  alleged  by  the  petitioners  that  respta,  William  Jamieson  and 
Edward  Jamieson,  have,  without  any  right  so  to  do,  repeatedly  fished  from 
the  said  lands  on  or  in  the  water  of  the  said  river  Spey,  and  have  unlawfallj 
taken,  or  attempted  to  take,  from  the  said  river  ex  adveno  of  the  said  lands 
belonging  to  the  said  noble  Earl,  salmon,  grilse,  sea- trout,  and  trout  or  other 
fish,  with  rod,  line,  and  hook,  or  other  implements  and  means:  Finds  that 
said  W.  J.  and  E.  J.  deny  having  taking  or  attempted  to  take,  from 
the  said  river  any  salmon  or  fish  of  the  salmon  kind,  and  also  deny  and 
'^claim  all  intention  of  taking  or  attempting  to  take  such  fish:  Finds  that 
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petrs.  have  fiiiled  to  prove  in  the  present  process,  that  either  of  the  said 
William  Jamieson  and  Edward  Jamieson  have  taken  or  attempted  to  take 
from  the  said  river  any  salmon  or  fish  of  the  salmon  kind :  Finds,  on  the 
other  hand,  that  said  W.  J.  and  E.  J.  admit  having  fished  for  trout  in  the 
said  river,  and  avow  their  intention  of  continaing  to  do  so :  Finds  further 
that  they  maintain  that  the  river  Spey,  at  the  portion  thereof  which  forms 
the  sabject  of  the  present  action,  is  a  public  navigable  river,  and  that  they 
and  all  other  members  of  the  public  are  entitled  to  fish  therein  at  pleasure 
for  trout,  and  all  other  fish  other  than  those  of  the  salmon  kind :  Finds 
that  petrs.  have  not  produced  or  established  any  express  title  to  any  part 
of  the  solum  of  the  said  river,  but  claim  the  same  ex  adverso  of  the  said  lands 
as  aforesaid,  on  the  allegation  that  in  that  respect  the  said  solum  ad  medium 
fium  aquce  must  be  held  to  form  part  of  the  said  lands  belonging  to  the  said 
noble  Earl :  Finds  that  petrs.  have  not  produced  or  established  any  exclusive 
title  to  the  right  of  fishing  in  the  said  river  for  trout  or  fish  other  than  those 
of  the  salmon  kind,  and  have  failed  to  prove  any  exclusive  exercise  of  such 
alleged  right:   Finds,  on  the  other  hand,  that  respts.  have  proved  that 
as  far  back  as  memory  extends,  the  inhabitants  of  Rothes  and  other  members 
of  the  public  have  fished  at  pleasure  in  the  said  river,  including  the  portions 
thereof  which  form  the  subjects  of  the  present  action,  for  trout  and  other 
fish  other  than  those  of  the  salmon  kind :  Finds,  as  matter  of  notorious  and 
general  information,  that  the  river  Spey  is  one  of  the  largest  rivers  in  Scot- 
land, that  its  course  extends  for  more  than  a  hundred  miles  in  length,  that 
it  is  in  itself  a  river  of  very  considerable  and  constant  magnitude,  and  that 
at  the  portion  thereof  which  is  the  subject  of  the  present  action  it  has 
attained  about  its  maximum  size:  Finds  that  nearly  a  century  ago  the 
river  Spey,  to  extent  many  miles  further  up  from  the  sea  than  the  portions 
thereof  which  form  the  subject  of  the  present  action,  was  held  by  judicial 
dedsioa  of  the  Supreme  Court  of  Scotland,  affirmed  in  the  House  of  Lords, 
to  be  a  public  river :  Finds  that  since  the  said  judgment  the  river  Spey  has 
been  specifically  referred  to  as  a  public  navigable  river  in  the  works  of  almost 
all  institutional  writers  on  the  law  of  Scotland :  Finds  that  there  are  no  less 
than  six  public  or  publicly  used  ferries  upon  the  said  river,  all  situated  higher 
np  than  the  subject  of  the  present  action,  and  that  the  said  ferries  are 
approached  on  both  sides  by  public  roads :  Finds  that  for  many  years  salmon 
were  fished  for  by  net  and  coble  in  the  portions  of  the  river  which  form 
the  subject  of  the  present  action :  Finds  that  it  is  proven  that  from  time 
immemorial  the  river  during  the  greater  part  of  each  year  has  been 
constantly  used  for  floating  rafts  of  timber  from  the  higher  districts 
thereof  to  the  sea,  that  the  size  of  some  of  these  rafts  extends  from 
sixty  feet  in  length  to  twenty  feet  in  breadth,  and  that  as  many  as  thirty 
to  eighty  of  them  have  passed  Hothes  in  a  day,  although,  since  the  opening 
of  railways,  the  number  has  greatly  diminished:  Finds  that  it  is  proved 
that  quantities  of  lime  have,  as  matter  of  trade,  been  occasionally  carried 
downwards  on  these  rafts  from  lime  quarries  in  the  higher  districts  of  the 
ceantiy,  and  that  other  articles  suitable  for  such  a  mode  of  transit  have 
heeniJso  occasionally  carried  in  the  same  manner:  Finds  that  there  are 
cobles  and  boats  kept  and  used  upon  the  river  over  a  great  part  of  its  entire 
length:  finds  in  law  as  regards  the  salmon  fishing  that  no  ground  has 
heen  established  against  respts.  for  granting  the  interdict  craved :  Finds  in 
Uw  as  regards  the  right  of  fishing  for  trout  and  other  fish  other  than  fish 
▼OL.  xin.,  NO.  cxLvm,— APBii^  1869.  q 
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of  the  salmon  kind,  that  petra.  have  Med  to  eatabikh  any  ezdasive  right 
or  title  to  the  same  or  to  the  solam  or  water  of  the  river  at  the  p(»tion 
thereof  forming  thevabject  of  the  action;  therefore,  to  that  effect,  sostaioa  the 
defences,  dismisses  the  petition :  Finds  respts.  entitled  to  their  expenses,  etc 

NixU. — ^The  present  case  divides  itself  into  two  heads — 1st,  with  li^a^ 
to  the  claim  of  the  petitioners  to  have  the  respondents  interdicted  from 
fishing  for  salmon  in  the  Spej;  and  2d,  with  regard  to  the  claim  to  have 
them  interdicted  from  fishing  for  tront. 

The  interdict  against  fishing  for  salmon  is  songht  on  the  ground  that  tho 
respondents  have  already  unlawfully  taken  or  attempted  to  take  sahnoo 
from  the  Spey.  The  proof  of  this  allegation  in  the  present  process  has 
failed:  but  it  is  maintained  by  the  petitioners  that  in  so  far  as  salmon  may 
occasionally  be  taken  by  trouting  rods  and  tronting  flies,  the  respondent^ 
even  supposing  them  to  be  otherwise  entitled  to  fish  for  trout,  ought  to  be 
prevented  from  using  such  implements.  The  only  principle  on  which  a  step 
can  be  founded  would  necessarily  involve  its  being  held  that  trout  fiahiog 
by  flies  is  altogether  illegal  in  any  river  or  stream  resorted  to  by  salmon  or 
fish  of  the  salmon  kind.  There  is  not  only  no  authority  for  such  a  pro- 
position, but  there  is  express  authority  against  it  In  SamtrviUe  v.  Smith, 
22d  Dec.,  1859,  22  D.,  p.  279,  it  was  ruled  by  the  Lord  Ordinary  (Ard- 
miilan)  in  a  judgment  which  was  afterwards  substantially  adhered  to  by 
the  Court,  that  the  use  of  trout  rod,  tackle,  and  flies  in  the  exercise  of  a 
right  of  trout  fishing  is  not  illegal  His  Lordship  goes  on  to  say  that 
all  trout  fishing  with  fly  may  in  a  certain  sense  be  described  as  injurious 
to  salmon  fishing,  beoiuse  it  is  impossible  to  fish  for  trout  in  a  river 
frequented  by  s^mon  without  the  chance  of  raising  a  salmon;  but  treat 
fishing  is  nevertheless  a  right  which  the  law  recognises  and  protects.*" 
And  Sie  late  Lord  President^  now  Lord  Colonsay,  says  that  he  is  not  awaie 
that  there  is  any  law  for  interdicting  a  trout-fisher,  whatever  may  be  the 
nature  of  his  right,  from  fishing  in  a  salmon  cast,  because  it  may  disturb  the 
salmon.  His  Lordship  adds — "A  trout-fisher  may  find  trout  in  salmon 
pools,  though  it  is  not  so  likely,  perhaps,  to  find  them  there  as  elsewhere; 
and  I  know  of  no  law  to  restrain  him  from  fishing  for  trout  wherever  he 
thinks  he  may  find  them.  I  do  not  say  that  a  trout-fisher  or  any  other 
person  is  entitled  nimiously,  and  merely  for  the  sake  of  creating  a  disturb- 
ance in  the  river,  to  disturb  the  right  of  the  salmon-fishers.  That  is  a 
diflGsrent  question,  and  would  require  a  proof  of  a  different  kind,  clearly 
establishing  that  Uie  party  was  only  pretending  to  fish  for  trout,  while  his 
real  object  was  to  catch  or  disturb  the  salqion.  That  is  not  the  case  here, 
for  the  proof  shows  that  in  this  case  the  respondent  was  fishing  for  trout 
with  tackle  fitted  for  that  object,  so  that  even  had  he  hooked  a  salmon 
accidentally  that  would  not  have  been  conclusive  that  his  object  was  to  kill 
salmon."  If  a  person  having  a  right  only  to  fish  for  trout,  and  who  may 
happen  accidentally  to  take  any  salmon,  or  fish  of  the  salmon  kind,  shall  fail 
at  once  to  restore  such  fish  to  the  river,  there  are  remedies  against  him  both 
at  common  and  at  statute  law;  but  the  proposition  contended  for  by  the 
petitioners — ^That  trout  fishing  by  trouting  rods  and  trouting  flies  is  ill^al, 
and  must  be  entirely  prohibited  in  order  to  prevent  the  risk  of  taking 
salmon,  is  entirely  negatived  by  the  authorities  which  have  been  just  quoted. 
It  is  only,  however,  on  the  supposition  considered  in  the  other  branch  of 
the  case,  namely,  that  the  river  is  a  public  one,  that  the  distinction  between 
trout-fishing  and  aidmon-fiahing  comes  to  be  matter  of  consideratiotti  because, 
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if  the  contention  of  the  petitioners  be  well  founded  that  the  river  is  a 
private  river,  and  that  the  solum  and  water  thereof  belongs  to  themselves 
or  to  any  of  them,  they  can  prevent  the  respondents  from  being  on  the 
river  or  on  its  solum  for  any  parpose  whatever,  which  would  of  course 
e£Eeetnally  prevent  them  from  fishing  for  trout  or  anything  else. 

The  second  head  of  the  case,  with  regard  to  the  right  of  trout-fishing,  as 
viewed  in  the  li^t  of  the  claim  made  by  the  respondents,  to  the  effect  that 
the  Spey  is  a  public  navigable  river,  in  which  the  public  have  a  right  to  fish 
at  pleasure  for  all  fish  other  than  those  of  the  salmon^kind,  raises  a  much 
more  difficult  and  important  question,  into  which,  notwithstanding  the 
jadicial  decision  mentioned  in  the  interlocutor,  it  is  necessary,  in  consequence 
of  the  averments  by  the  petitioners  of  exclusive  possession  on  their  part, 
and  of  other  averments  and  pleas  stated  by  them,  to  make  full  inquiry. 
It  is,  perhaps,  to  be  regretted  that  so  much  litigation  should  have  taken 
place  in  r^aid  to  it  in  a  local  Court,  which,  if  both  parties  contended  before 
it  on  tenable  grounds,  has  probably  no  jurisdiction  to  determine  the 
absolute  matter  of  right  between  them,  and  which,  in  any  point  of  view  in 
soch  a  matter,  has  such  slender  means  of  research  at  its  command. 

In  the  Boman  law,  from  which  the  principles  of  our  own  law  are  to  a 
great  extent  derived,  all  livers  which  were  perennial,  or  which  flowed 
thronghout  the  whole  year,  appear  to  have  been  held  to  be  public  rivers — 
(Dig.  43,  12,  I,  3).  This  definition  may  not  probably  be  altogether 
appUcable  in  a  climate  and  country  such  as  ours,  where  it  would  include 
streams  of  very  much  less  size  than  it  would  in  what  was  probably  the 
practical  latitude  of  the  Imperial  jurisdiction  in  such  matters.  It  is  of 
very  great  importance,  however,  in  showing  that,  in  that  great  system  of 
JQiisprudence,  any  stream  of  constancy  and  magnitude  was  practically 
ezdnded  firom  private  appropriation.  The  public  appear  to  have  had  the  . 
light  of  navigating  all  public  rivers  fit  for  navigation,  from  the  very  foot  of 
their  being  public;  but  fitness  for  being  navigated  does  not  appear  to  have 
been  any  necessary  element  in  the  designation  of  a  stream  as  a  public  river. 
This  IB  made  very  obvious  in  sec.  12  of  the  same  title  of  the  Digest,  and 
from  the  14th  title  of  the  same  book.  In  the  same  way,  in  the  Institutes 
(B.  2,  T.  I,  see.  2),  it  is  broadly  stated,  without  any  reference  to  the  quality 
of  navigability,  Flumina  auUm  omnia  et  portits  publica  sunt.  In  the  dis- 
cussion of  the  rights  appertaining  to  navigation  in  such  public  rivers  as 
vera  navigable,  rafts  were  held  to  have  the  same  privil^es  of  navigation, 
mooring,  etc.,  as  ships  or  boats — (Dig.  43,  12,  1,  sec.  14).  As  may  be 
inferred  from  the  original  definition  of  public  rivers  in  the  Boman  law,  they 
were  not  necessarily  of  any  very  large  size.  This  may  be  further  inferred 
from  the  discussion  mentioned  in  the  Digest  of  the  question.  An  is  qiUin 
ulToque  ripa  flwninis  publici  domus  habeat  ponterm  privati  juris  facere  potest  ? 
^Dig.43,12,4). 

Mr  Erskine,  in  his  *'  Principles  of  the  Law  of  Scotland,'*  the  first  edition 
of  which  was  published  in  1754,  expressly  adopts  the  Boman  law  as  the 
kw  of  Scotland,  so  far  as  to  ky  down  in  B.  2,  T.  6,  sea  5,  that  <<all  the 
subjects  which  were  by  the  Boman  law  accounted  res  publicoB,  as  rivers, 
highways,  ports,  etc.,  are  since  the  introduction  of  feus  held  to  be  inter 
nyalia  or  in  patrimonio  principis**  and  in  his  larger  work,  the  first  edition 
of  which  was  published  in  1773,  he  (Inst.  2,  6,  17)  mentions  rivers  as  res 
pMieas,  which  since  the  introduction  of  feus  are  held  to  be  inter  regalia, 
la  the  same  book  (2|  1, 5)  he  ezpUins  res  publicee  to  be  property  "  which 
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belongs  to  tlie  state  or  kingdom  in  vhicli  they  lie,  and  of  which  all  the 
subjects  or  members  of  that  kingdom  have  the  use.*'  And  he  explains  in 
regard  to  rivers,  that  not  only  rivers  themselves  and  their  bed  and  alreas, 
but  their  banks  also,  are  public  in  so  far  as  they,  that  is  the  banks,  may  l)e 
subservient  to  the  purposes  of  navigation.  He  adds,  however,  (sec.  17) 
that  it  is  public  rivers  only  which  are  in  this  way  ret  pMicce  or  inter  regalia, 
by  which  he  says  writers  generally  understand  navigable  rivers,  or  those  in 
which  floats  may  be  carried,  to  be  navigable  rivers.  These  views,  which 
would  clearly  go  to  include  the  Spey  as  a  public  river,  are  made  still  more 
emphatic  by  his  contrasting  with  public  rivere  in  the  same  passage  of  his 
work,  what  he  calls  "smaller  rivulets  or  brooks,'*  as  if  all  else  were  com- 
prehended in  his  previous  description. 

The  decision  referred  to  in  the  interlocutor  is  reported  in  Morrison's 
Dictionary,  p.  12,820,  d  seq.  (I7th  January  and  9th  March,  1781,  aff  20th 
February,  1782),  in  an  action  at  the  instance  of  Sir  Junes  Grant,  of  Grant, 
and  other  proprietors  of  lands  adjacent  to  the  Spey,  against  the  Dnke  of 
Gordon,  for  the  removal  of  certain  cruive  dykes  erected  by  the  latter.  In 
this  action  it  was  pleaded  on  behalf  of  the  pursuers  that  the  Spey  flowed 
perpetually,  that  it  was  navigated  by  rafts,  that  the  inhabitants  of  the 
oonntry  had  for  ages  made  use  of  it  for  conveying  downwards  to  the  sea 
their  timber  and  other  commodities,  and  that  it  was  a  public  and  navigable 
river,  and  it  was  concluded  "  that  they  had  a  right  at  all  times  to  send 
floats  of  timber  down  the  river  and  to  the  navigation  thereof  in  every  way 
of  which  it  was  capable,  and  to  have  every  obstruction  to  this  right  removed; 
and  that  the  Duke  of  Gordon  should  be  obliged  to  remove  all  dykes,  braes, 
and  other  bulwarks  impeding  the  navigation,  and  should  be  prohibited  from 
erecting  such  for  the  future.'*  The  Court  of  Session  expressed  their  opinion 
that  they  considered  a  river  by  which  the  produce  of  the  county  could  be 
transported  to  sea  to  be  a  public  benefit  entrusted  to  the  king,  as  pater 
pairuB  for  the  behoof  of  his  subjects  in  general,  which  could  neither  be  given 
away  nor  abridged  by  him,  and  that  this  transportation,  as  the  chief  primaiy 
use  of  the  river,  if  incompatible  with  the  cruive  fishing,  would  prevail  over 
it"  ''They  were,  at  the  same  time,  of  opinion  that  those  rights  were  not 
incompatible  if  not  emulously  used;  and,  therefore,  proceeded  to  fix  certain 
regulations,  according  to  which  they  were  to  be  exercised,*'  and  judgment 
was  pronounced  in  accordance  with  these  views.  The  estates  held  by  Sir 
James  Grant  at  the  date  of  this  judgment  are  now  held,  or  mostly  held,  bj 
the  petitioner,  the  Earl  of  Seafield,  who  is  one  of  his  descendants.  They 
are  situated  many  miles  farther  up  the  river  than  the  portion  thereof  which 
forms  the  subject  of  the  present  action;  and  the  course  of  navigation  con- 
tended for,  and  to  which  Sir  James  Grant  and  others  were  found  entitled 
by  the  judgment,  extends  from  these  estates  downwards  to  the  mouth  of 
the  river.  It  is  not  meant,  however,  in  so  far  as  it  is  stated  that  Sir  James 
Grant  maintained  the  Spey  to  be  a  public  navigable  river,  that  this  should 
be  any  bar  to  its  being  now  maintained,  on  the  part  of  Lord  Seafield,  that 
the  river  is  a  private  one  any  more  than  if  his  Lordship,  in  different  circum- 
stances or  with  different  parties,  had  himself  maintained  such  a  plea;  bnt 
in  a  question  in  certain  aspects  of  which  the  existimatio  circumcolentium  is 
an  element  of  consideration,  the  circumstance  cannot  be  altogether  dis- 
regarded. The  reporter  of  the  case  just  referred  to  states  in  his  report  that 
the  Court  of  Session,  in  their  decision,  did  not  seem  to  regard  the  distinction 
between  public  or  navigable  and  private  rivers,  but  seeing  that  the  claims 
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of  Sir  James  Grant  and  his  co-parsners  was  not  laid  upon  private  grounds, 
as  if  they  claimed  any  right  of  servitude,  but  exclusively  on  public  grounds, 
on  the  footing  that  the  river  was  a  public  river,  it  is  difficult  to  perceive 
how  it  could  have  been  sustained  except  on  these  grounds.  It  may  be 
mentioned  that  the  correctness  of  the  report  from  which  these  statements 
are  taken  is  denied  by  the  petitioners;  but  in  regard  to  a  case  which  for 
now  nearly  a  century  has  formed  pare  of  the  legal  hiistory  of  Scotland,  it 
would  have  been  expected  that  they  would,  if  it  were  in  their  power,  have 
stated  specifically  in  what  respect,  if  any,  the  report  founded  on  is  alleged 
by  them  to  be  erroneous. 

Since  the  decision  in  question,  almost  all  the  institutional  writers  on  the 
law  of  Scotland  have  made  express  mention  of  the  case  of  the  river  Spey 
as  an  example  of  a  public  navigable  river.  Thus  Lord  Ivory,  in  his  note 
on  the  passages  from  Erskine*s,  already  quoted,  states  that  it  has  been  held 
''that  the  king  cannot,  by  a  grant  of  fishings,  hurt  the  navigation  in  a 
public  river,'*  and  he  makes  the  reference  just  mentioned  to  the  case  of  Sir 
J.  Grant  against  the  Duke  of  Gordon  in  support  of  this  doctrine.  Professor 
Bell,  again,  Pr.  sec.  648,  says  "that  navigable  rivers  are  like  the  sea, 
public — ^and  that  this  applies  not  only  to  tide  rivers,  but  to  rivers  above 
tide  water,  where  fit  for  transportation  of  country  products,  though  that 
should  only  be  down  the  stream,"  and  makes  the  same  reference  in  support 
of  his  doctrine. 

In  a  general,  historical,  and  military  point  of  view,  also,  the  Spey,  at 
various  portions  of  its  course,  and  at  least  as  far  up  as  Rothiemurchus,  has 
been  regarded  as  a  navigable  river  of  great  strategic  importanca  (See 
Brown's  History  of  the  Highlands,  vol  i,  pages  349,  368). 

There  are  many  considerations  which  go  to  fortify  the  views  which  have 
been  stated.     It  is  believed  that,  although  there  are  many  grants  of  fishings 
and  of  salmon  fishings,  such  as  ''  cum  piscationibus  in  aqua  de  A,y'  or  "  cum 
piscaiianibus  salmonum  in  aqua  de  A.^'  in  rivers  in  Scotland,  and  although 
the  expression  occurs  in  charters,  cum  aquis,  rivulis,  stagniSy  there  is  no  such 
thing  known  as  a  specific  grant  from  the  Crown  per  expressum  of  the  property 
of  the  solum  or  alveus  of  a  public  river,  or  of  any  part  of  the  solum  or  alveus 
of  such  a  river.     Neither,  it  is  believed,  have  there  been  any  transactions 
in  regard  to  the  solum  or  alveus  of  a  public  river,  such  as  might  be  expected 
if  such  a  subject  were  capable  of  appropriation  by  individuals.     It  might, 
for  example,  be  expected  that  the  whole  solum  of  such  a  river  might 
occasionally  be  acquired  by  the  owner  of  a  property  on  one  side  of  it,  or 
that  the  property  of  the  solum  of  a  river  might  be  disjoined  altogether  from 
that  of  the  adjacent  ground,  and  be  held  by  a  third  party.     It  is  scarcely 
necessary  to  add  that  it  is  believed  that  no  such  condition  of  matters  exist 
Indeed,  the  ordinary  channel  of  a  river,  even  when  not  claimed  by  the  public, 
is  held  to  be  a  subject  of  so  peculiar  a  nature  that  no  person  is  entitled  to 
interfere  with  its  condition,  or  to  encroach  on  it  in  any  way,  if  any  person 
having  any  interest  to  do  so  should  object  to  such  interference  or  encroach- 
ment (see  Bickett  V.  Morris^  H.  of  L.  Law  Reports,  1866,  page  49;  and  also  the 
recent  case,  M'Intyre's  Trustees  v.  Magistrates  of  Cupar,  24th  May,  1867. 
In  the  former  case  it  may  be  noticed  that  it  was  assumed  by  both  parties 
that  the  alveus  of  the  river  of  Kilmarnock,  to  which  no  claim  appears  to 
have  been  on  the  part  of  the  public,  belonged  to  each  of  the  adjacent 
proprietors  ad  medium  filum  aquas;  but  this  doctrine  was  very  much  ques* 
tioned  in  the  latter  case,  which  related  to  the  rivulet  known  as  the  Lady- 
bom  at  Copar-Fife. 
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It  may  be  remarked  that  the  petitioner.  Lord  Seafidd,  does  not  crafe 
any  interdict  against  the  respondents  as  regards  any  part  of  the  aolwn  or 
alveus  of  the  Spey,  ex  adverso  of  the  Barony  of  Bothes,  although  he  and  the 
other  petitioners  do  so  ex  adverso  of  the  estates  of  Easter  Eldiies  and 
Dandaleith  aboTe,  and  of  Dundarcns,  and  others  below  Bothes. 

The  fact  of  the  existence  of  pnblic  ferries  on  the  river — ^all  many  miles 
higher  than  the  subject  of  the  present  contention;  the  £ftct  of  the  exercise 
of  salmon  fishing  by  net  and  coble;  the  general  use  along  the  river  of  other 
boats  and  cobles;  and  the  other  ikcts  as  to  navigation  found  by  the  inter- 
locutor— all  tend  in  the  same  direction. 

It  appears  further,  according  to  a  decision  pronounced  by  the  Court  of 
Session  subsequent  to  the  opinion  expressed  by  Mr  Erskine,  and  also 
subsequent  to  the  dedsion  pronounced  in  Bir  James  Qranfs  action,  that  Uie 
law  of  Scotland  does  not  require  extreme  size  or  navigibility  as  a  quality  d 
a  public  river  any  more  than  the  Boman  law,  because  in  the  case  ofDownU 
V.  The  Earl  of  Moray,  12th  November,  1825,  4  &  167,  the  water  of  Leith 
was  held  to  be  a  public  river.  Neither  does  extreme  size  appear  to  be 
required  by  the  law  of  England.  It  is  supposed,  for  example,  that  neither 
the  Thames  at  Oxford,  nor  the  Gam  at  Cambridge,  both  of  which  are 
understood  to  be  public  rivers  at  these  places,  transmit  such  a  volume  of 
water  as  the  Spey  at  Bothes. 

If,  however,  a  river  is  held  to  be  a  public  one,  it  necessarily  follows  that 
its  bed  or  alveus  is  public  also.  The  doctrine  of  Erskine  already  quoted 
shows  this,  and  the  argument  of  the  dvil  law  on  the  point  is  conclusive, 
Impossible  est  ui  alveus  ftuminis  jpnblici  turn  sU  publicus.  Dig.  43,  12,  1, 
sec.  7. 

Professor  Lorimer  expresses  a  similar  opinion  even  as  to  the  banks  of 
navigable  rivers.  In  his  Hand-Book  of  the  Law  of  Scotland,  sea  1197,  he 
says,  "  the  banks  of  navigable  rivers  are  also  public,  and  the  same  rules 
apply  to  them  as  to  the  sesrshore.*'  This  doctrine,  however,  which,  of 
course,  is  expressed  in  the  most  condensed  manner  in  such  a  work,  would 
probably  be  found  to  be  subject  to  the  qualifications  which  have  been 
already  quoted  from  Erskine.     Inst,  2,  1,  6. 

If  the  Spey  be  held  to  be  a  public  river,  and  if  the  respondents  have 
right,  as  members  of  the  public,  to  be  either  afloat  or  otherwise  on  the 
river  itself  or  on  its  beds  on  alveus,  there  can  be  Uttle  doubt  of  their  right 
to  take  trout  in  it  or  any  other  fish  not  specifically  appropriated.  Craig, 
Jus  Feudale,  L.  2,  B.  8,  s.  14,  one  of  the  oldest  and  highest  authorities  on 
the  subject,  says,  in  the  most  clear  and  distinct  language,  **  certum  est  ex 
jure  quod  in  mari  aut  etiam  in  flumine  publico  quatenus  publicum  est 
cuivis  piscari  liceat  adeo  ut  si  quis  ab  alio  piscari  prohi  beatur  actionem 
injuriarum  contra  prohibentem  habeat,"  his  language  of  the  latter  portion 
of  this  passage  beiug  apparently  derived  from  that  of  the  Boman  law.  Dig 
43,  8,  2,  sec.  9.  The  other  and  latter  authorities  are  entirely  concurrent. 
Lord  Stair,  3,  69,  goes  even  somewhat  further,  where  he  speaks  of  the 
"  common  freedoms  of  every  nation  to  fish  in  the  sea,  or  in  brooks,  or  rivers, 
for  common  fishes.*'  It  would  probably  be  held  that  no  member  of  the 
public,  fishing  or  angling  for  trout,  would  be  entitled  to  obstruct  or  bter- 
rupt  or  interfere  with  persons  having  right  as  grantees  of  the  Crown  to  fish 
for  salmon  while  in  the  actual  exercise  of  their  rights.  See  Carmichael  v. 
ColqvAoun,  20th  Nov.,  1787,  M.  4596;  MackensU  v.  Boss,  26th  May,  1830, 
8  8.  816,  a£  14th  May,  1832;  and  iSomemJ/e  v.  i^mtVAi  previously  referred 
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to.    No  intemiption  or  interference  of  this  nature  has  been  proved  in  the 
present  case. 

Neither  have  petrs.  made  any  special  case  of  trespass  against  the  respon- 
dents with  regard  to  any  part  of  the  banks  of  the  river,  apart  from  the 
daim  of  the  respondents  to  go  to  and  from  the  river  by  the  public  roads  of 
access  to  its  chimnel. 

If  the  petitioners  had  produced  any  title  or  authority  in  support  of  their 
claim  to  the  property  of  the  solum  or  alveits  of  the  river  or  any  part  of  it^ 
or  if  they  had  produced  any  exclusive  title  accompanied  with  proof  of  more 
or  less  exclusive  possesion  as  to  the  trout-fishings  questions  might  have 
arisen  which  this  Court  would  have  no  jurisdiction  to  dispose  of  If  a  title 
be  clear  and  undoubted  on  either  side,  and  if  it  be  equally  clear  that  no 
tenable  right  or  title  can  be  maintained  on  the  other  side,  protection  may 
be  given  by  the  Sheriflf,  as  Judge  Ordinary  within  his  territory,  to  a 
proprietor  having  such  a  title  against  trespassers  or  intruders  having  no 
right  or  title  whatever;  but  in  regard  to  heritable,  or  territorial,  or  riparian, 
or  littoral,  or  fluminal  subjects,  the  disposal  of  the  proprietory  rights  in 
regard  to  which,  if  controverted  on  tenable  or  colourable  grounds,  is  beyond 
the  jurisdiction  of  the  Sheriff  this  Court,  if  applied  to  by  either  party,  can 
do  no  more  than  preserve  the  status  quo  as  to  possession  from  being 
violently  inverted  or  altered  otherwise  than  by  the  authority  of  a  Court  of 
competent  jurisdiction.  In  the  present  case,  however,  the  fact  of  peaceable 
and  long-continued  possession  on  the  part  of  the  public  under  tenable  or 
colourable  rights  having  been  held  to  be  proved,  the  result  of  the  application 
on  the  part  of  the  petitioners  would,  in  so  far  as  regards  this  Court,  be 
precisely  the  same  as  proceeds  from  the  present  finding  in  the  interlocutor, 
to  the  c^ect  that  no  exclusive  right  or  title  has  been  established  by  them. 

The  petitioners  having  appealed,  the  Sheriff,  30th  June,  1868,  recalls 
the  interlocutor  appealed  against:  Finds,  in  point  of  fact,  that  the  peti- 
tioners have  not  sufficiently  proved  that  respts.  or  any  of  them  did  at 
any  time  mentioned  in  the  petition  or  in  the  record,  fish  for  or  catch 
any  salmon  or  fish  of  the  salmon  kind:  Therefore  refuses  the  interdict 
craved  in  so  far  as  it  applies  to  such  fish;  Finds,  in  point  of  fact, 
that  petrs.  have  failed  to  prove  that  during  the  seven  years  preceding 
the  service  of  the  petition,  they  had  peaceable  and  uninterrupted  posses- 
rion  of  the  alveus  of  the  Spey,  ad  medium  filum  Jluminis,  or  of  the 
hanks  thereof  to  the  effect  of  excluding  other  persons  from  fishing  for  trout 
between  the  burn  of  Elchies  and  Boat  of  Bridge:  Therefore  sists  process 
for  two  months  in  order  that  the  necessary  proceedings  may  be  instituted 
for  determining  the  question  of  heritable  title  in  the  competent  Court: 
Reserves  all  questions  of  expenses,  and  decerns. 

Note. — ^The  petition  is  directed  against  entering  upon  the. channel  or 
hank  of  the  Spey  and  fishing  for  either  salmon  or  trout.  But  the  trout 
fishing  is  in  this  case  the  more  important  subject,  because  the  respondents 
disclaim  the  intention  of  killing  salmon;  although  assuming  them  to  be 
amcere  in  this  disclaimer  they  still  have  an  evident  interest  to  resist  being 
hud  under  the  perils  attending  an  interdict. 

The  Sheriff  had  an  opportunity  of  seeing  the  process  at  an  earlier 
stage,  and  he  then  suggested  that  a  question  of  heritable  right  might  come 
to  be  essential  to  a  decision;  but  the  petition  and  record  being  framed  so 
tt  also  to  give  room  for  a  possessory  judgment  in  the  event  of  the  averments 
bong  properly  substantiated,  it  was  impossible  to  dispense  with  probation^ 
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That  has  now  been  led,  and  the  resolt  as  regaida  the  more  important 
and  interesting  matters — those  connected  with  trout  fishing,  and  the 
occupation  of  the  bed  and  banks  of  the  river^appears  plainly  to  be  that 
there  is  no  sufficient  proof  of  seven  years'  possession. 

If  the  petitioners,  then,  have  a  right  to  obtain  an  interdict  under  this 
branch  of  the  case,  it  now  turns  out  that  their  right  to  such  an  interdict 
must  rest  upon  the  heritable  titla 

The  €arl  of  Seafield  is  infeft  in  the  lands  adjacent  to  the  disputed 
portions  of  the  river.  If  the  Spey  is  a  private  river,  it  seems  not  to  be 
disputed  that  this  must  cariy  the  cdveus  ad  medium  filumfltmUnis,  and  with 
it  the  right  of  trout  fishing.  But  it  is  contended  that  the  Spey  is  a  public 
river,  and  that  its  bed  is  vested  in  the  Crown  as  trustee  for  the  public,  and 
in  particular  as  trustee  for  the  respondents  as  three  members  of  the  publi& 

The  question  then  is  neither  more  nor  less  than  this.  Do  the  noble  Earrs 
titles  cany  the  feudal  right  to  the  alveus  of  the  Spey  to  its  centre,  or  are 
the  subjects  conveyed  bounded  by  more  restricted  limits  f  Is  the  subject 
canned  by  the  charters  and  sasines  the  more  extensive  one  which  the  petn. 
allege,  or  the  more  contracted  one  whidi  the  respondents  contend  fori 

And  the  answer  depends  upon  two  very  important  and  perhaps  difficult 
questions  in  law,  viz.,  what  constitutes  a  public  river  f  and  what  are  the 
heritable  rights  of  the  riparian  proprietors  in  connection  with  such  a  river? 

There  is  authority  for  holding,  that  if  a  litigant  is  obviously  making  a 
mere  pretence  that  he  has  an  heritable  title,  when  it  is  evident  that  he  is 
employing  a  mere  transparent  device  to  endeavour  to  exclude  the  Sheriff's 
jurisdiction,  such  a  trick  may  be  competently  disregarded.  But  the  case 
here  is  far  diffisrent  from  that.  The  questions  of  law  propounded  are  not 
mere  dishonest  pretences.  They  are  substantial,  and  admit  of  much  fair 
and  reasonable  argument,  and  deserve  to  be  well  and  carefully  weighed. 

Now  when  any  case  comes  to  depend  upon  such  serious  and  bona  fide 
questions  of  heritable  title,  it  clearly  becomes  incompetent  for  a  Sheriff  to 
determine  it. 

No  doubt,  in  referring  to  the  well  known  rule,  the  expression  "compdiHon 
of  heritable  rights**  is  very  often  made  use  o£  But  this  arises  from  the 
circumstance  that  disputes  about  heritable  rights  most  naturally  arise  be- 
tween parties  who  both  pretend  rights  to  the  same  subject.  Where  one  of 
the  parties  simply  impugns  the  heritable  title  of  his  neighbour,  then  if  the 
decision  of  the  case  depends  upon  the  solution  of  any  real  bona  fide  difficoltj 
involved  in  that  title,  it  is  equally  beyond  the  jurisdiction  of  the  Sheriff 
whether  the  party  alleges  an  heritable  right  in  himself  or  merely  denies  the 
existence  of  a  similar  right  set  up  by  his  antagonist  as  the  matters  which 
he  says  entitles  him  to  judgment. 

The  present  case,  indeed,  is  not  altogether  without  the  element  of  com- 
petition, in  so  far  as  the  alveus  of  the  Spey  and  the  trout  fishing  are  con- 
cerned, the  respondents*  contention  being  that  the  river  is  vested  in  the 
Crown  in  trust,  and  that  the  respondents  are  so  many  of  the  beneficiaries 
for  whom  it  is  held. 

But  if  the  decision  of  any  case  depend  upon  the  validity  and  extent  of 
an  heritable  right,  the  Sheriff  can  be  neither  more  nor  less  competent  to 
decide  the  existence  of  that  rights  whether  there  be  only  one  or  more  persons 
claiming  it 

The  circumstances  in  which  Ms  jurisdiction  is  excluded  are  therefore 
correctly  defined  by  Madaurin,  vol  L,  page  27,  **  where  any  objection  or 
ompetition  arises.'* 
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It  IB  not  necessary  that  this  should  be  disclosed  by  the  summons.  An 
action  may  be  quite  competent  to  the  Sheriff  when  it  is  raised,  and  yet  may 
become  such  as  to  exclude  his  jurisdiction  in  the  course  of  the  proceedings. 
In  Brawn  t.  Currie,  Feb.  1,  1843,  t.  D.  463,  Lord  Justice  Clerk  Hope  ex- 
pressly says — ''  There  are  some  cases  in  vrhich  the  nature  of  the  defence 
would  render  the  action  incompetent  in  an  inferior  Court."  And  the  same 
Tiewis  taken  by  Lord  Justice  Clerk  Inglis  in  Lowson'a  Trustees  v.  Cramm9ndy 
Nov.  16, 1864,  3  M.,  55,  56. 

The  last-named  case  is  further  instructiye  in  this  respect  that  there  was 
no  competition^  and  only  a  denial  of  heritable  right.  The  pursuer  did  not 
all^e  that  he  had  any  right  of  property  in  the  building  lot  interposed  be- 
tween his  own  and  that  of  the  defender.  The  case  was  that  the  intermediate 
lot  belonged  to  a  third  party,  and  that  the  defender  had  encroached  upon 
that  third  party's  ground.  No  doubt  the  pursuer  had  a  servitude.  But 
the  Sheriff  is  competent  to  judge  of  servitudes.  It  was  not  the  pursuer's 
claim  to  the  servitude,  therefore,  which  excluded  the  Sheriff  in  that  case:  it 
was  exclusively  the  question  where  the  true  march  line  ought  to  be  drawn;  and 
as  depending  upon  this,  whether  the  defender,  or  a  third  party  not  the  pursuer, 
hadtheheritable  right  to  a  narrow  strip  of  ground  which  the  defender  had  built 
upon,  just  as  in  the  present  case  the  question  is  whether  the  petitioners  or 
the  Crown  have  right  to  the  alveus  of  the  Spey,  not  to  repeat  that  the 
respondents  here  assert  the  right  to  be  in  the  Crown,  as  trustee  for  them, 
as  members  of  the  publia 

In  the  case  The  Earl  of  Moray  v.  Pearsoii,  June  14,  1842,  4  D.,  1411,. 
there  was  no  camjpelition. 

The  case  of  Lowson  is  further  maferial  as  excluding  any  question, 
whether  the  ascertainment  of  the  limits  of  the  subject  conveyed  is  included 
in  those  questions  of  heritable  right  which  are  not  competent  in  the  Sheriff 
Court  In  Lowson's  case  the  question  of  heritable  right  was  neither  more 
nor  less  than  what  were  the  limits  of  the  defender's  feu.  His  right  to  the 
feu  was  not  questioned,  only  the  measurement  of  the  ground  which  it 
covered. 

The  following  cases,  although  they  involved  competition,  may  be  consulted 
as  showing  that  the  ascertainment  of  limits  is  struck  at  by  the  rule:  Gray  v. 
IFaiM,  1st  March,  1844,  6  D.  625;  Tlwmpsony.  Donald,  4th  March,  1830, 
8  S.  630;  and  Bridges  v.  Elder,  5th  March,  1822,  1  S.  373. 

The  decisions  are  too  numerous  to  be  referred  to  in  detail;  but  after  a 
very  careful  search  and  review  of  all  that  he  could  find,  the  Sheriff  is 
satbfied  that  it  would  be  incompetent  for  him  to  dispose  of  the  matters 
hitherto  considered,  viz.,  the  use  of  the  alveus  and  banks  of  the  Spey  fqr  the 
purpose  of  trout  fishing  in  the  way  of  determining  the  effect  and  operation 
of  Lord  Seafield's  charters,  and  deciding  that  they  confer  an  heritable  and 
exclusive  right  extending  to  the  middle  of  the  Spey,  or  that  otherwise  from 
Bomething  peculiar  in  the  river  they  have  no  operation  as  effecting  the  river 
and  its  banks,  and  all  this  as  a  question  of  heritable  and  permanent  right. 
It  is  equally  clear  that  the  Sheriff  could  competently  regulate  the  use  of 
the  river  bed  and  banks  for  trout  fishing,  in  so  far  as  that  depends  upon 
■even  years'  possession;  but  the  proof  of  possession  has  been  tried,  and  it  has 
biled.  That  element  is  now  eliminated  from  the  process.  Nothing  is  left 
remainbg  but  the  effect  and  operation  of  the  crown  Charters  upon  a  river 
such  as  the  Spey;  and  this  being  clearly  a  question  of  heritable  right,  there 
is  no  coarse  to  be  followed  but  the  usual  one  so  clearly  pointed  out  in 
Ixmion's  case. 


234  NOTES  OF  CASKS 

If  there  had  been  clear  grounds  for  granting  a  possessory  jadgment  id 
ihe  matter  of  salmon  fishing,  that  might  have  been  separated  from  the 
other;  bnt  it  was  not  so. 

The  petition  and  record  allege  two  special  acts  of  killing  salmon  as  the 
ground  on  which  interdict  against  salmon  fishing  is  asked;  but  of  one  of 
these  no  proof  is  attempted. 

The  proof  refers  also  to  two  acts;  but  one  of  these  is  not  noticed  in  the 
petition  or  record.  It  is  not,  therefore,  one  of  the  grounds  in  respect  of 
which  interdict  is  sought  It  took  place,  besides,  after  the  process  hsd 
been  for  a  considerable  time  in  dependence;  and  it  is  therefore  no  releviDt 
ground  for  pronouncing  interdict  in  the  present  process. 

The  only  instance  of  salmon  fishing,  therefore,  which  requires  to  be 
considered  is  that  which  is  alleged  to  have  occurred  at  Dandaleith,  near 
Craigellachie  Bridge,  on  13th  March,  1865. 

Now,  the  Sheriff-Substitute  has  found  this  act  not  proved;  and  afia 
repeated  consideration  the  Sheriff  thinks  he  has  done  so  rightly.  The 
petitioner's  witnesses  had  a  bad  opportunity  of  observation,  and  they  give 
uncertain,  diffident  evidence.  The  three  respondents  had  certain  absolate 
knowledge.  They  give  positive  concurring  depositionsi  No  salmon  can 
have  been  taken  upon  that  occasion,  unless  all  three  are  perjured.  The 
place  was  one  where  a  salmon  could  hardly  be  landed  so  rapidly  as  is  alleged, 
if  at  alL  These  three  positive  witnesses  are  to  some  extent  corroborated, 
and  although  they  differ  a  little  in  some  minor  details,  it  must  be  remembered 
that  their  evidence  was  taken  after  an  interval  of  two  years. 

Now,  to  make  out  a  case  for  a  possessory  judgment,  three  things  are 
requisite,  first,  something  in  the  shape  of  a  title,  to  which  possession  may 
be  referred;  second,  possession  uninterrupted  for  seven  years;  third,  an 
invasion  or  threatened  invasion  of  the  possession. 

And  if  neither  invasion  nor  threatened  invasion  has  been  proved,  as  it  is 
conceived  that  neither  has,  then  it  follows  that  interdict  against  salmon 
fishing  must,  upon  this  ground  alone,  be  refused. 

It  is  perhaps  rather  superfluous  to  observe  that  even  if  the  respondents 
had  fished  for  salmon,  the  question  whether  there  was  a  good  basis  for  a 
possessory  judgment,  might  not  have  been  altogether  free  from  all  difficaltj. 

Lord  Seafield's  titles  to  the  lands  of  Dandaleith  are  only  eum  pueationibut, 
not  CUM  piseaBtumUnu  ioinumum^  which  is  not  per  $e  a  title  to  salmon  fishing 
unless  followed  by  forty  years'  possession  by  net  and  coble.  If  so  followed, 
the  charter  cum  ptMcatianibus,  and  the  forty  years*  fishing  with  net  and  coble, 
would,  taken  together,  form  a  title  which  might  be  declared  by  a  competent 
Court,  and  also  one  which,  being  followed  by  possession  for  seven  years 
founded  upon  them,  would  lay  the  ground  for  a  possessory  judgment;  but 
here  the  last  seven  years*  fishing  has  unquestionably  not  been  by  net  and 
coble,  but  only  by  rod  and  line.  This  may  or  may  not  be  a  proper  species 
of  the  continuance  of  possession  to  form  the  basis  ii  a  possessory  judgment; 
but  the  Sheriff  has  failed  to  find  any  explicit  decision  on  the  point,  and  he 
thinks  it  superfluous  to  decide  it,  because  he  thinks  it  quite  clear  that  the 
petitioners  have  failed  to  establish  any  invasion  or  threatened  invasion  of  any 
light  to,  or  possession  o^  salmon  fishing  which  they  may  have. 

The  respondents  have  attempted  to  introduce  a  third  element  into  the 
case  by  asserting  a  right  to  use  a  certain  footpath,  which,  however,  is  not 
stated  in  terms  implying  a  servitude  in  favour  of  the  Rothes  fens,  or  of 
any  dominant  tenement^  but  a  public  right  of  way  said  to  be  poaoessed  by 
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ill  tiie  lieges.  This  qnestion  of  right,  therefore,  is  again  another  question 
of  heritable  title,  not  competent  as  a  servitude  would  be  to  the  Sheriff  and 
even  the  possessory  question  connected  with  this  pathway  would  give  rise 
to  various  considerations  demanding  attention.  But  even  if  it  were 
ascertained  that  the  respondents  or  the  public  had  possessed  the  alleged 
pathway  for  seven  years  under  a  competent  title,  that  could  make  no  alter- 
ation on  the  interlocutor  now  pronounced. 

The  petition  craves  interdict  only  against  '^  trespassing  upon  the  north  or 
left  bank  of  said  rivery'*  described  and  limited,  and  "  the  bed  or  channel  '*  des- 
cribed, **and  fishing  therein"  for  salmon  and  trout.  There  is  no  general 
interdict  against  trespassing  on  the  fields,  lands,  and  baronies.  Now, 
interdict  has  been  reused  as  regards  salmon  fishing.  As  regards  trout 
fishing,  a  right  to  use  the  pathway,  although  established,  could  not  confer  a 
title  to  cat<£  even  that  species  of  fish,  not  even  if  the  river  could  be  reached 
by  a  line  from  the  path,  which,  so  far  as  inspected  by  the  Sheriff,  it 
codd  not  This  leaves  in  the  prayer  only  the  interdict  sought  with 
reference  to  the  bank.  It  is  very  doubtful  whether  the  bank  really 
extends  so  far  from  the  river  as  the  place  where  this  path  is  situated.  It 
seems  equally  doubtful  whether  the  prayer  of  the  petition  contemplates 
a  separate  interdict  applicable  to  the  bank  apart  and  disconnected  from 
the  special  mode  of  using  it  for  salmon  and  trout  fishing.  But  at  any 
rate,  Uie  pathway  can  in  no  view  afford  ground  for  an  absolute  immediate 
refuisal  of  the  interdict  asked  with  reference  to  the  bank.  The  utmost 
effect  it  could  possibly  have  in  any  event  could  only  be  to  exclude 
the  pathway  as  an  exception  from  the  interdict,  if  any  interdict  were 
granted  And  since  no  interdict  can  at  present  be  granted,  it  would  be 
idle  and  superfluous  to  decide  whether  the  pathway  ought  or  ought  not  to  be 
excluded  hypothetically  from  an  interdict  which  has  no  existence. 

On  19th  October,  1868,  the  Sheriff  pronounced  an  interlocutor  finding 
that,  by  the  minute  No.  53,  petrs.  had  stated  that  they  '^  do  not  intend  in 
the  meantime  to  institute  any  proceedings  in  the  Court  of  Session  for  deter- 
mining  the  question  of  heritable  title  to  the  alveus  and  banks  of  the  Spey 
as  to  which  interdict  is  sought : "  and  therefore,  and  in  respect  of  what  is  set 
forth  in  the  interlocutor  and  Note  of  30th  Juue,  1868,  refused  the  prayer 
of  the  petition  in  so  far  as  it  had  not  been  refused  already,  found  the 
petitioners  liable  in  expenses,  etc. 

Ad, — QrigoT  dk  Young,  Elgin, AU, — Orant  A  Jamieson,  Elgin, 

SHERIFF  COURT,  FIFESHIRE,  CUPAR. 
Mitchell  v.  Jamieson. — Mardi,  1868. 
Proof— Loan  under  £100  Scots. — Marjory  Mitchell,  sued  her  brother- 
io-law,  John  Jamieson,  mason,  St  Andrews,  for  payment — first,  of 
£61  Ids  9d,  being  the  total  sum  drawn  out  between  the  1st  June,  1863, 
snd  the  30th  Nov.,  1867,  by  defr.  or  his  wife,  and  retained  by  him  or  his 
wife  as  loans,  from  money  deposited  by  pursuer  in  the  Savings  Bank,  but 
tinder  deduction  of  £22  paid  into  the  bank  account  to  the  credit  of  pursuer 
by  defr.  or  his  wife,  on  23d  March,  1868,  leaving  a  balance  of  £39  19s  9d 
doe  by  defr.  to  pursuer;  and  second,  £6  12s  2d,  being  periodical  interest  on 
Kdd  loans.  From  the  account  annexed  to  the  summons,  it  appeared  that 
the  sums  were  drawn  out  at  various  times,  and  were  all,  with  the  exception 
of  one  sum  of  £10,  below  £8  6s  8d,  or  £100  Scots.  Defr.  stoted  that  he 
wu  no  part7  to  the  alleged  drawings  from  the  Savings  Bank  making  the 
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Bum  claimed,  or  to  tliese  sums  being  advanced  by  pnrsaer  to  his  wife;  tbat 
he  knew  nothing  of  them;  that  they  were  not  in  rem  venum  of  him; 
and  that,  therefore,  he  was  not  liable,  even  assuming  that  pursuer  had  made 
advances  to  his  wife.  The  S.  S.  (Taylor)  found  that  the  loan  could  be 
proved  only  by  defr.'s  writ  or  oath.  Pursuer  appealed,  and  after  heanng 
parties*  procurators^  the  Sheriff  (Mackenzie)  recalled.  He  said  that 
the  loan  of  £10,  being  above  £100  Scots,  could  be  proved  only  by 
defr.'s  writ  or  oath.  The  other  sums  specified  were  all  below  £100  Scots. 
It  was  the  rule  of  the  law  of  Scotland  that  the  loan  of  a  sum  below  £100 
Scots  could  be  proved  by  parole  evidence,  and  this  rule  applied  to  each 
loan  below  that  sum,  although  the  whole  loans  added  together  exceeded 
that  amount,  or  at  least  this  was  the  rule  in  the  ordinary  case  and  in  the 
absence  of  exceptional  circumstances.  In  the  present  case  there  did  not 
appear  to  be  any  special  circumstances  to  prevent  the  application  of  that 
rule  of  law  to  each  loan  below  £100  Scots. 

SHERIFF  COURT  OF  PEEBLESSHIRR— Sheriff  Htotbe. 

PuBDiE  V.  Murdoch. — JW.  5. 

Master  ctnd  Servant — Desertion  of  Service, — Complaint  by  John  P. 
Purdie,  farmer,  against  Helen  Murdoch,  a  "  servant  in  husbandly/'  hired 
for  the  half-year  from  Marts.,  1868,  to  Whits.,  1869;  that  she  had 
deserted  her  service  about  three  weeks  after  entering  upon  her  duties, 
which  were  the  work  of  the  farm-kitchen,  milking  the  cows,  and  feeding 
the  pigs,  besides  attending  to  part  of  the  dairy  work. 

Kespt  pleaded  (1st)  the  engagement  libelled  is  denied,  respt  being 
engaged  as  a  domestic  servant,  and  not  as  "a  servant  in  husbandry:" 
(2d)  respt.  had  good  cause  for  deserting  her  service,  in  respect  of  the 
dirty  state  of  the  bed  which  she  was  to  occupy. 

The  master  was  examined,  and  proved  the  engagement  as  stated,  and 
that  no  complaint  had  been  made  to  him,  but  that  respt  had  left  his 
service  on  a  Saturday  night,  at  ten  o'clock,  without  any  notice  whatever. 
The  servant  who  had  been  in  the  place  till  Marts,  stated  she  left  the  room 
and  bed  quite  clean.  The  room  was  comfortable,  and  had  a  skylight,  and 
new  blankets  had  been  given  a  month  before  she  left.  Another  witness^ 
who  had  been  got  in  room  of  respt.,  stated  she  had  no  complaint  either  as 
to  bed  or  any  other  thing.  Respt  admitted  the  engagements  and  duties, 
and  stated  that  she  left  the  service  about  ten  o'clock  on  Saturday  night, 
without  giving  notice  to  Purdie  or  his  sisters.  In  cross-examination,  she 
stated  that  she  complained  to  the  sister  of  her  master  of  one  of  the 
blankets  being  dirty,  and  that  there  were  fleas  in  the  bed,  and  she  con- 
curred with  previous  witnesses  as  to  the  construction  of  the  room,  eta; 
that  she  could  not  sleep  at  night  for  fleas,  although  her  neighbour  slept 
quite  soundly.  On  re-examination,  she  stated  that  she  made  no  com- 
plaint to  her  master  whatever,  and  never  took  the  trouble  to  turn  out  her 
bed  or  bedding  to  the  fresh  air,  or  to  open  the  window,  more  than  once 
or  twice  a-week.  She  usually  had  five  meals  a-day,  and  had  the  oatmeal 
under  her  control  all  day,  and  till  nine  at  night  Murdoch's  neighbour 
said  she  had  no  comphunt  whatever  to  make.  She  admitted  one  of  the 
blankets  was  dirty,  and  she  and  Murdoch  spoke  of  leaving  the  night  sbe 
came  home;  but  witness  was  still  in  her  place,  and  was  quite  satisfied. 
She  (witness)  did  not  propose  to  leave  because  the  bed  was  uncomfortable, 
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but  bocanse  the  road  witness  had  to  harl  the  dung  was  dirty.  It  was 
Murdoch's  duty  to  attend  to  the  servants*  bed-room  and  beds. 

The  S.  S.  found  the  complaint  proved;  and  in  respect  the  master  did 
not  ask  the  fulfilment  of  the  contract,  annulled  the  same,  and  declared  the 
wages  forfeited  which  had  been  earned.  He  also  assessed  the  damages  at 
£1,  with  £3  of  modified  costs;  and  failing  recovery  by  poinding,  he 
accorded  six  weeks*  imprisonment. 

^oie, — An  objection  of  a  preliminary  nature  was  stated  for  respt, 
that  as  she  was  engaged  as  a  house  servant,  the  case  was  one  to  which  the 
Master  and  Servant  Act  1867  does  not  apply.  But  it  was  proved  in 
evidence  that  the  out-door  work  of  milking  the  cows,  and  assisting  in  the 
dairy,  was  one  for  which  she  was  specially  employed;  and  considering  the 
tenns  of  the  engagement,  and  the  nature  of  the  service  generally,  the  S.  S. 
is  of  opinion  that  this  preliminary  objection  is  not  well  founded. 

Had  the  case  on  its  merits  depended  solely  on  the  statement  and  testi- 
mony of  the  respt  herself,  the  S.  SL  would  have  held  without  hesitation 
that  the  complaint  of  desertion  of  service  without  just  cause  had  been  fully 
established.  She  seems  to  have  made  up  her  mind  from  the  first  to  be 
dissatisfied  with  the  place  she  had  taken.  The  grounds  of  her  dissatis- 
faction appear  in  various  forms.  At  one  time  it  is  her  food,  which  is 
proved  to  have  been  abundant;  at  another  her  work,  which  was  certainly 
not  excessive;  and  lastly  and  mainly,  the  condition  of  the  bed  in  which 
she  slept,  which  could  have  been,  and  ought  to  have  been,  remedied  (if 
necessary)  by  a  little  cleanliness  and  care  at  her  own  hands. 

That  servants^  should  expose  their  employers  to  loss  and  inconvenience 
by  desertion  of  service  on  such  frivolous  grounds  as  were  put  forward  in 
this  case,  is  not  to  be  tolerated;  and  the  only  hesitation  which  the  S.  S. 
has  felt,  is  whether  he  should  not  have  marked  his  sense  of  the  impro- 
priety of  the  respondent's  conduct,  by  inflicting  a  severer  penalty  than  that 
vhich  he  has  thought  proper  to  impose. 

Ad.-^BathgaU, Alt—Buchan, 


Company — Misconduct  of  Directors — Compromise  as  to  Liability  of 
Cmtributory  who  is  also  Director. — A  suit  brought  by  the  official  liquidator 
of  a  company  in  process  of  winding-up,  with  sanction  of  the  Court,  against 
the  directors,  to  recover  from  them  moneys  of  the  company  lost  by  their 
misconduct,  is  right  both  in  form  and  substance.  After  the  company  had 
ceased  to  exist  in  its  corporate  character,  &  95  of  the  Companies*  Act  1862, 
does  not  prevent  the  official  liquidator  from  instituting  the  suit  in  his  own 
name.  Such  suit  can  only  be  brought  for  injury  affecting  the  whole  body 
of  shareholders.  It  was  therefore  held,  that  directors  could  not  in  such 
salt  be  made  responsible  for  issuing  faho  balance-sheets  and  fedse  reports  of 
the  affairs  of  the  company,  and  for  paying  dividends  improperly  (unless  they 
^  appropriated  profits  to  themselves  improperly  by  such  acts),  for  that  by 
these  acts  the  injury  was  to  individual  shareholders,  and  in  different  degrees; 
hut  any  shareholder  who  had  been  injured  by  such  misconduct  would  be 
entitled  to  proceed  separately  against  the  directors  on  that  account  But 
the  directors  were  not  liable  in  such  a  suit  for  losses  occasioned  by  their  not 
having  called  a  meetmg  to  consider  the  propriety  of  dissolving  the  company 
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in  accordance  with  the  provisions  of  the  deed  of  settlement,  and  bytiieir 
having  made  advances  to  one  of  themselves  in  violation  of  the  ptovisioiis 
of  that  deed.  The  estates  of  deceased  directors  are  liable  to  make  good 
such  losses^  as  no  distinction  can  in  this  respect  be  drawn  between  the 
position  of  directors  and  that  of  ordinary  trustees,  and  the  maxim  ''actio 
personals  moritor  cam  persona**  does  not  apply.  It  is  the  duty  of  diiectois 
to  be  acquainted  with  the  state  of  the  affitirs  and  the  contents  of  the  books 
of  the  company;  and  they  are  equally  responsible  for  misconduct,  whether 
they  have  discharged  that  duty  or  not  A  compromise  by  the  offidsl 
liquidator  with  a  contributory  of  the  company  as  to  all  his  liabilities  as  a 
contributory,  does  not  discharge  him  from  his  liabilities  on  account  of  mis- 
conduct as  a  director.  [See  Davidson  v.  TuUoch,  3  Macq.  783;  Western 
Batik  V.  Bairds,  24  D.  859,  4  Macph.  107  Ll—Turqucmd  v.  MatMU, 
37L.J.  Ch.582. 

Privilkoe  op  Royal  Residence — Hampton  Court  Palace, — ^The  privi- 
lege of  exemption  from  the  execution  of  legal  process,  which  is  said  to 
attach  to  a  royal  residence,  is  based  solely  on  the  principle  that  the  personal 
comfort  and  convenience  of  the  sovereign  should  not  be  interfered  with; 
and,  though  actual  personal  residence  is  not  necessary  to  confer  it,  the  privi- 
lege does  not  extend  to  the  predncts  of  the  palace  of  Hampton  Court,  which 
has  not  been  occupied  as  a  royal  residence  since  George  IL,  and  which  the 
sovereign  shows  no  intention  of  residing  in  again.  So  held  by  BUckbum, 
J.,  Mellor,  J.,  and  Lush,  J.,  aff.  Court  of  Exchequer  (ante,  vol  xiL,  p.  63); 
diss.  Willes,  J.,  Keating,  J.,  and  Montague  Smith,  J.,  on  the  ground  that 
the  case  could  not  be  substantially  distinguished  from  Winter  v.  Miles  (10 
East  578),  and  £arl  of  Strathmore  v.  Laing  (2  W.  <fe  S.  6),  where  the  privi- 
lege was  held  to  extend  to  Kensington  and  Holyrood  PaJacea. — AUormey 
General  v.  Dakin  (Ex.  Ch.),  37  L.  J.  Ex.  150. 

Cou2IlSY— Transfer  of  Shares^Register.—A.  T.,  holder  of  shares  in  a 
railway  co.,  deposited  them  with  her  broker,  with  a  request  to  keep  them 
for  her.  A  forged  transfer,  purporting  to  be  made  by  A.  T.  to  S.  and  G., 
having  been  left  with  the  certificates  of  the  shares  with  the  company,  they, 
after  writing  to  A.  T.,  without  receiving  any  answer,  erased  her  name  from 
the  register  of  shareholders  and  substituted  the  names  of  S.  and  G. ,  delivering 
to  them  certificates  of  the  shares.  These  shares  were  afterwards  sold  and 
transferred  to  B.  and  G.,  who  bought  them  bona  Jlde  without  notice  of  the 
forgery  or  of  any  fraud.  Upon  the  discovery  of  the  forgery,  the  company 
were  called  upon  by  A.  T.  to  restore  her  name  to  the  register  as  the  holder 
of  the  shares.  This  they  did,  erasing  the  names  of  B.  and  G. : — ffdd,  that 
B.  &  G.  had  a  right  to  call  upon  the  company  to  compensate  them  for  the 
injuiy  which  they  had  sustained,  either  by  handing  to  them  other  shares, 
or  by  paying  them  such  damages  as  would  put  them  in  the  position  they 
were  entitled  to  be  in  at  the  time  they  were  transferred  to  ^em. — In  re 
Bahia  and  San  Francisco  Rail  Co,  {Lim.\  and  in  re  TritHn,  Burton  and 
Ooodbumy  37  L. J,  Q.B.  176. 

Slander — Words  spoken  by  Judge  in  his  judicial  capacity. — Action  of 
damages  against  a  county  court  Judge  for  saying  of  pit.,  an  accountant  and 
scrivener,  "  you  are  a  harpy  preying  on  the  vitals  of  the  poor."  No  action 
is  maintainable  against  a  county  court  judge  for  words  spoken  by  him  in 
his  judicial  capacity  while  sitting  in  his  court  trying  a  cause,  even  though 
the  words  be  spoken  falsely  and  malicioualy,  and  without  reasonable,  probable 
or  joatifiaUe  canse^  and  without  any  foundation  whatever,  and  not  bom  fide 
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in  the  discbaige  of  ids  duty  as  Jadge,  and  though  thej  be  i^hoUy  irreleTant 
to  the  matter  in  issue  before  him.  Per  Kelly,  C.  B. :  ''  We  are  bound  so  to 
decide  this  case  as  to  preclude  any  doubt  as  to  what  the  law  on  this  important 
topic  is.  It  has  been  held  from  the  time  of  Lord  Coke  to  the  present  time 
that  no  action  will  lie  against  a  Judge  for  any  act  done  or  word  spoken  in 
hU  judicial  capacity,  and  the  whole  current  of  the  decisions  for  nearly  three 
hundred  years  has  been  umformly  to  the  same  effect  It  has  been  held  that 
not  only  as  to  the  Superior  Courts,  but  as  to  the  coroner  and  also  courts 
martial,  which,  although  not  courts  of  record,  are  necessarily  invested  with 
all  the  privileges  of  such,  that  it  is  essential  in  all  courts  that  the  Judge 
should  be  permitted  under  the  protection  of  the  law  to  administer  justice 
independently  and  freely,  not  only  without  favour  but  without  fear.  This 
is  not  a  privilege  for  the  protection  of  an  unjust,  corrupt,  or  malicious  judge, 
or  of  any  judge  of  any  court,  but  is  for  the  benefit  of  the  public,  who  are 
entitled  to  require  that  the  judge  shall  be  at  liberty  and  protected  by  law 
in  the  ezerdse  of  his  jurisdiction  with  perfect  freedom  and  independence. 
How  is  it  possible  that  the  county  court  judge  could  so  exercise  his  functions 
if  he  were  in  daily  and  hourly  fear  of  having  an  action  brought  against  him, 
and  having  it  left  to  the  jury  to  say  whether  anything  commented  upon  by 
him  in  delivering  his  opinion  in  a  case  is  relevant  or  irrelevant  to  the  matter 
in  UndV—ScoU  v.  Stamfield,  37  L.  J.  Ex.  156. 

Elbchon  Petition — Agency — Practice. — The  following  points  were 
determined  in  this  case:  Mere  employment  does  not  constitute  agency: — 
Htld^  therefore,  that  bribery  by  a  messenger  unauthorised  to  canvass  did 
not  affect  the  election.  A  person  to  whom  is  entrusted  the  general 
management  of  an  election  has,  impliedly,  authority  to  canvass.  Authority 
to  canvass  constitutes  agency;  therefore,  such  a  person  may,  by  bribery, 
defeat  the  election.  A  bribe  by  anybody  unauthorised  will  defeat  the 
▼ote  thereby  procured;  a  bribe  by  an  agent  will  defeat  the  election. 
Attending  a  dinner  of  a  non-political  society  at  which  electors  are  present, 
and  supplying  wine  for  the  tuble  is,  on  the  part  of  a  candidate,  an 
objectionable  proceeding,  but  is  not  prima  facie  within  the  provisions  of 
the  Act  relating  to  treating.  The  judges  are  not  bound  by  the  decisions 
of  Parliamentary  Committees,  except  in  respect  of  precedents  not  provided 
hi  by  the  rules  (Begul»  Qenerales  1868).  Shortly  before  the  election  a 
aovereign  was  given  by  the  r&spondent  to  a  clergyman  to  be  passed  on  to 
a  distressed  voter: — Held,  that  the  gift  under  such  circumstances  was  a 
matter  of  degree;  that  if  it  were  a  habit  on  the  part  of  a  candidate  to 
make  gilts  of  a  like  kind  {ex.  gr.  upon  the  event  of  a  birth  or  death  in  the 
fiunily  of  a  voter),  it  would  be  hard  to  come  to  any  other  conclusion  than 
that  it  was  done  for  the  purpose  of  obtaining  votes,  but  that  it  is  a  different 
question  where  the  gift  is  single  and  isoUted:  The  judges  will  follow  the 
procedure  adopted  by  Parliamentary  Committees,  and  deliver  judgment 
before  communicating  with  the  Speaker  of  the  House  of  Commons.  In 
the  absence  of  special  circumstances,  costs  will  follow  the  event  as  at  Nisi 
Prioai—  Windsor  Election  Petition,  19  L.  T.  Rep.  N.  S.  613,  Willes,  J. 

ScEUTiif  y — Procedure, — ^In  case  of  a  scrutiny,  an  opening  and  reply  on 
«sch  vote  will  not  be  allowed. — Ibid. 

EnnsKCE — Previous  Election. — ^The  Court  will  object  to  connect  the 
pending  inquiry  with  proceedings  at  a  former  election. — Ibid. 

AoBHCT,  WHAT  IT  lA-^Relotionthip  of  Candidate  and  Agent — Nullity  of 
Fbtei  after  Bribery.-^Th^  judges  will  not  bok  at  the  form,  but  at  the 
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Bubstanee  of  a  petition.  A  petition  alleged  inler  nlia  that  the  respondent 
was,  "by  himself  and  other  persons  on  his  behalf  giulty  of  bribery, 
treating,  and  undae  inflaence,  before,  daring,  and  after  the  said  election, 
whereby  he  was  and  is  incapacitated  to  senre  in  the  present  Parliament " 
and  that  the  election  and  return  were  noil  and  void.  There  wis  no 
allegation  of  bribery  by  agents: — ffdd,  that  the  term  *'  other  persons  on 
his  behalf,**  inclnded  every  person  for  whom  the  candidate  was  responsible, 
and  that  nnder  the  above  dknse  it  was  competent  to  the  petitioner  to  go 
into  any  act  of  bribery  by  the  respondent  hunself,  and  farther  to  go  into 
any  acts  of  bribery  by  any  person  for  whom  in  law  he  was  responsible, 
whether  that  person  were  an  agent  directly  appointed  by  the  respondent 
or  an  agent  by  virtue  of  the  constraction  which  has  been  pat  on  the 
Corrnpt  Practioea  Acts.  The  law  of  agency  for  the  purpose  of  vitiating 
an  election  is  utterly  different  from  that  which  would  subject  a  candidate 
to  a  penalty  or  an  indictment,  and  the  question  of  his  right  to  a|t  in 
Parliament  has  to  be  settled  on  an  entirely  different  principle.  The 
relation  between  a  candidate  and  his  agent  is  more  that  of  master  and 
servant  than  of  principal  and  agent;  and  as  a  master  is  responsible  for  an 
act  of  negligence  on  the  part  of  his  servant,  so  a  candidate  is  responsible 
for  the  act  of  his  agent,  although  done  in  violation  of  explicit  instructions. 
The  moment  bribery  is  committed  by  a  candidate  personally,  or  on  lus 
behalf  by  a  person  for  whom  he  is  responsible,  from  that  moment  his 
status  as  a  candidate  is  annihilated,  and  all  votes  given  subsequently  are 
null  and  YoiL— Norwich  Election  PHiiian,  19  L.  T.  Bep.  N.  S.  615, 
Martin,  B. 

Evidence  of  Agency — Suh-AgenU — TreaUnff — Employment, — ^It  is 
not  necessary  that  an  agent  should  be  paid  in  order  that  his  acts  should 
affect  the  member's  seat: — Held,  therefore,  that  where  such  a  person 
visited  certain  voters,  and  made  appointments  for  them  to  see  the  candi- 
date, to  whom  he  subsequently  introduced^  them,  agency  was  established. 
If  a  candidate  places  funds  in  the  hands  of  friends,  and  exercises  no  control 
over  them,  he  becomes  responsible,  not  only  for  their  acts,  but  for  the  acts 
of  agents  whom  they  may  employ.  A  sabuied  clerk  of  a  person  authorised 
by  the  candidate  to  conduct  the  election,  will  affect  the  candidate  by  a 
corrupt  act  Treating,  to  vitiate  an  election,  must  be  of  such  a  character 
that  those  who  are  treated  know  at  the  instance  of  which  party  it  is  done. 
The  supply  of  even  a  small  quantity  of  meat  and  drink  is  evidence  of 
treating,  but  more  than  that  is  required  to  make  out  a  corrupt  intention. 
Where  money  is  placed  in  the  hands  of  an  agent,  and  that  agent  expends 
it  in  a  corrupt  manner,  that  is  evidence  that  the  candidate  intended  tJiat  it 
should  be  so  spent  The  employment  of  "  watchers**  is  not  illegal,  but  if 
the  watchers  are  voters  their  votes  are  rendered  void  by  the  employment, 
although  not  ]^d.—Bewdley  Election  Petition,  19  L.  T.  Bep.  N.  S.  676. 
Blackburn,  J. 

Petition — Pradiee — Commission  to  examine  a  Witness. — ^The  court  will 
order  the  examination  by  commission  of  a  witness  alleged  to  be  dangerously 
Ul—Staleybridge  Election  Pdition,  19  L.  T.  Bep.  N.  a  703.    Hannen,  J. 

Petition — Severance  of  Allegations — Special  case, — ^The  petition  alleged 
bribery,  treating,  and  intimidation,  and  also  that  one  of  the  respondents 
was  disqualified  by  reason  of  his  holding  an  office  under  the  Crown.  It 
was  held  that,  for  the  purpose  of  a  special  case,  the  matter  of  law  m^ht 
^  separated,  if  the  parties  could  agree  upoa  a  statement  of  the  &cts.— 

Trfard  Election  Petkum,  19  L.  T.  Bep:  N.  S.  703.    Blaekbnm,  J. 
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CUERENT  CASE  LAW. 

It  is  more  than  time  for  us  to  resume  our  brief  notes  of  the  progress 
of  judge-made  law.  We  propose  to  do  so  under  heads  which^wiU 
conveniently  point  out  the  connection  between  the  cases,  but  in  which 
we  do  not  attempt  an  exhaustive  or  logically  accurate  classification. 

BEPARATION. 

In  the  case  of  Forbes  v.  Wilson,  May  16,  1868  (6  Macph.  771),  a 
question  was  authoritatively  decided  which,  as  our  own  reports  show, 
has  lately  been  more  than  once  raised  and  decided  in  the  same  way  in 
Sheriff  Courts.  Inan  action  of  damages  forbreachofpromiseof  marriage, 
and  seduction  subsequent  to  the  promise,  the  defender  pleaded  that  the 
action  was  irrelevant,  inasmuch  as  it  set  forth  a  case  of  de  prcesenii 
marriage.  The  Sheriff  of  Lanarkshire,  we  think,  held  in  one  case  that 
it  was  relevant,  because  in  such  circumstances  there  can  be  no  mar- 
riage without  a  declarator;  a  proposition  for  which  there  is  not,  per- 
haps, quit€  conclusive  authority.  Here  the  Lord  Ordinary  thought 
that  the  pursuer  might  insist  for  damages,  because  it  is  only  a  promise 
proved  by  writ  or  oath  that,  when  followed  by  capida,  constitutes 
marriage,  and  she  did  not  undertake  such  a  proof  or  attempt  the 
hopeless  remedy  of  a  declarator.  The  issues  were  allowed  by  the  First 
Division,  apparently  without  remark;  and  the  case  therefore  may  be 
held  as  an  authority  for  the  proposition  referred  to. 

One  of  the  most  important  cases  of  the  past  year  is  that  of 
Cunningham  y.  Philips,  June  16,  1868  (6  Macph.  921^,  where  the 
majority  of  the  First  Division  allowed  an  issue  against  a  newspaper 
proprietor,  not  for  distinct  instances  of  libel  or  slander,  but  for  pub- 
IiBhing  a  series  of  articles  of  and  concerning  the  pursuer,  in  pursuance 
of  an  intention  to  expose,  and  which  did  cdumniously  and  injuriously 
expose,  the  pursuer  to  public  hatred,  contempt,  and  ridicule. 

Two  instances  of  this  kind  of  issue  have  occurred,  in  Sheriff  v. 
Wikon,  in  1855,  17  B.  528,  and  in  the  well-known  case  of  M'Laren 
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v.  Ritchie,  whicb,  by  some  singular  overagH  is  not  reported.  In 
the  latter  case  there  can  hardly  be  a  donbt  that  an  issue  was  allowed 
which  will  never  be  repeated,  for  the  intent*to  injure  was  not  inserted 
in  the  issue  The  course  taken  in  the  case  now  before  us  seems  to 
prove  clearly  that  there  was  a  miscarriage  on  the  part  of  the  Court  in 
that  case.  The  observations,  however,  of  the  diffientlng  judge.  Lord 
Deas,  are  worthy  of  careful  attention,  and  raise  a  question  not  meidy 
of  l^al  but  of  general  interest — viz.,  how  &r  die  press  should  be  allowed 
to  use  personal  ridicule  i£s  a  weapon  of  controversy.  The  majority  of 
the  Court  in  this  case  seemed  to  bold,  without  hesitation,  following 
the  two  previous  decisions  referred  to,  that  though  a  sin^e  attack 
holding  a  person  up  to  public  contempt,  but  not  in  itself  fidse  and 
calumnious,  may  not  be  issuable,  yet  a  series  of  such  attacks  intended 
to  produce  that  effect,  a  continuous  course  of  prosecution,  does  found 
an  action  of  damages.  Lord  Deas  deemed  to  think  that  ridicule  is 
not  an  unlawful  weapon,  and  that  it  is  not  actionable  to  hold  up  an 
opponent  to  general  contempt^  however  persevering^y  and  vidously, 
so  long  as  the  privacy  of  domestic  life  is  not  invaded,  or  slanderons 
matter  published,  for  which  there  is  always  the  remedy  of  an  action 
for  slander.  The  introduction  of  this  kind  of  issue  is  indeed  justified 
by  some  passages  in  our  institutional  writers^  as  well  as  by  the  English 
law  in  r^ard  to  libel  or  written  slander;*  and  it  is  easy  to  figure  cases 
in  which  it  is  a  useful  and  indispensable  check  upon  licentious  writers. 
But  Lord  Deas  held  that  the  articles  in  Cunningham  v.  Phillips 
related  exclusively  to  a  public  question,  and  Ids  judgment  expressly 
saves  the  case  of  invasion  of  domestic  privacy.  It  is  worth  re- 
consideration whether  the  cases  of  McLaren  v.  Mitchie,  and  that  now 
before  us,  do  not  too  greatly  restrict  the  liberty  of  the  press. 

The  case  of  Peggie  v.  Clark,  Nov.  10  (1st  Div.),  may  be  mentioned 
under  this  bead,  though  it  is  chiefly  valuable  for  the  instruction  it 
affords  to  police  officers  in  regard  to  the  performance  of  their  duties. 
The  Court  put  an  end  to  the  notion  which  seems  to  have  been 
adopted  by  the  Sheriff  in  this  case,  that  the  powers  of  police  con- 
stables, under  s.  11  of  the  General  Police  Act,  are  much  higher  than 
at  common  law,  so  that  they  may,  without  warrant,  apprehend  any 
one  they  think  proper  on  their  own  accusation  or  suspicion.  That 
section  has  no  such  meaning;  and  the  police  constable  has  power  to 
apprehend  without  a  warrant  only  under  special  circumstances,  which 
are  defined,  not  by  statute,  but  by  the  conmion  law  as  interpreted  by 
the  Court  Every  case  depends  on  its  own  circumstances,  but  three 
sentences  of  Lord  Deas  so  clearly  indicate  the  nature  of  the  facts 

*  "In  order  to  sapport  an  action  of  alander  in  cases  in  wbldi  no  apedal  damago  haf 
been  sustained,  the  words  most  impote  some  ofienoe  pumshable  bj  tbe  oommoa  law,  or 
some  misoondoct  or  incapacity  in  the  plaintiff's  tiade^  offics^  or  profesdoo,  or  that  the 
plaintiff  actoallylaboanonder  a  contagions  disorder.  Bat  'if  amanddiberatelysnd 
wilfully  pabUahes  oMytking  in  writing  oonoeining  another  which  renden  htm  ridicuoos, 
or  tends  to  hinder  mankind  from  associating  or  hanng  interoonna  with  him,  an  aetaoa 
fies  against  soch  publisher,'  per  Wihnot^  C^^  2  WUt.  408."— Sodth'a  Indhg  Oua, 
IL,  es  (Sixth  £ditioo). 
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which  jastify  such  deviation  from  the  ordinary  and  regular  course, 
that  we  shall  quote  them : — 

*^If  he  sees  a  crime  committed,  or  finds  a  person  in  the  act  of  committing  a 
crime,  he  has  power  to  apprehend  that  individoal.  If  there  is  reasonable  ground 
for  sapposing  that  a  man  has  taken  the  life  of  another,  eo  as  to  found  a  charge 
of  murder,  it  is  the  duty  of  the  constable  to  apprehend  the  man,  for  the  nature 
of  the  crime  renders  it  probable  that  the  criminal  will  not  await  the  course  of 
jostice.  So,  if  there  is  reasonable  ground  for  supposing  that  a  person  is  going 
to  abscond,  or  is  in  hiding;  or  if  he  belongs  to  that  class  of  the  community  who 
are  reported  to  liVe  by  thieving  or  crime,  or  to  that  peripatetic  class  who  are  in 
one  place  one  day,  and  in  another  the  next,  so  that  no  one  ever  knows  where  to 
fiad  them — ^in  these  and  in  other  cases  it  is  the  duty  of  the  constable  to  appre- 
heod  without  a  warrant.  But  there  is  a  heavy  responsibility  on  these  omcers 
not  to  overstep  the  necessary  and  reasonable  requirements  of  the  particular 
case." 

His  Lordship  thinks  there  is  no  justification,  in  ordinary  circum« 
stances,  in  so  apprehending  a  law-biding  individual,  a  householder  or 
resident  in  a  place.  But  in  the  case  before  us,  a  carrier  in  Kinross, 
employed  to  take  meat  to  Burntisland  on  a  Thursday,  and  bring  back 
the  price  next  day,  did  not  then  appear;  the  officer  went  to  his  house ;  he 
did  not  return  tUl  Monday,  and  then  had  only  a  part  of  the  money, 
admitting  that  he  had  spent  a  considerable  part  of  it  for  his  own 
purposes;  and  there  was  a  rumour  that  he  contemplated  a  moonlight 
flitting.  These  circumstances  were  held  to  justify  apprehension 
without  a  warrant. 

On  Jan.  29  the  First  Division  decided  two  cases  of  some  import- 
ance. In  Macbride  v.  WiUiams  and  Dalziel,  a  new  trial  was  granted 
on  the  ground  that  the  verdict  was  contrary  to  evidence.  The  Court 
held  that  malice  was  necessary  to  be  proved,  as  privilege  had  been 
established  at  the  trial,  and  that  no  proof  of  malice  had  been  led;  but 
they  refused  an  exception  by  the  defenders  to  a  ruling  of  the  Judge 
allowing  witnesses  to  be  examined  with  a  view  to  prove  malice,  on 
the  ground  that  though  malice  was  not  in  the  issue,  such  evidence 
was  admissible  in  answer  to  the  defenders'  case  of  "privilege,"  which 
was  not  in  the  record,  but  was  set  up  at  the  trial  The  case  of  Rain 
V.  ^  Glasgow  and  South-Western  Railway,  on  the  same  day,  was 
veiy  much  a  case  of  circumstances;  but  it  well  illustrates  the  law  as 
to  Uie  liabilities  of  railway  companies  as  carriers  of  goods  where  the 
owner  hires  an  entire  truck  or  employs  his  own  trucks,  both  at  com- 
mon law  and  under  special  contract.  It  also  shows  what  kind  of 
special  contract  will  be  held  "just  and  reasonable  "  under  the  Railway 
and  Canal  Traffic  Act  of  1854. 

The  case  of  Bryan  v.  Glasgow  and  8.-W.  Ry,  Co.,  March  18 
(1st  Div.),  fixed  this  apparently  very  elementary  point  in  the  law  of 
reparation,  that  a  supplementary  action  brought  for  the  purpose  of 
increasing  the  sum  of  damages  sued  for  is  incompetent  where  there  is 
no  emerging  damage,  and  the  same  injuries  are  libelled  with  the 
ezphmation  that  they  have  proved  more  serious  than  was  at  first 
anticipated.    A  party  must  make  up  his  mind  what  are  his  injuries, 
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and  the  amount  of  his  damage,  before  he  comes  into  Conrt^  for,lutYing 
joined  issue,  he  can  only  get  rid  of  his  action  on  the  principle  of 
abandonment. 

BIGHTS  OF  PBOPEBTT. 

In  r^ard  to  the  importance  of  the  interests  at  stake,  the  case  of 
the  Hamilton  Entail  is  the  most  important  which  has  been  decided 
by  the  Court  during  the  past  year;  but  it  involved  a  merely  formal 
judgment  giving  effect  to  principles  already  well  settled.  In  the 
Earl  of  Perik  v.  Willoughhy  d'Ereshys  Trustees,  Jan.  23,  1869 
(2d  Div.),  dismissed  an  action  in  which  the  pursuer,  as  duly  served 
and  decerned  nearest  heir  male  in  general  to  James,  third  titular 
Duke  of  Perth,  who  died  at  sea  11th  May,  1746,  laid  claim  to  the 
estates  of  Drummond  Castle.  The  attainder  of  the  third  Duke  was 
never  completed.  These  estates  came  into  the  hands  of  the  Crown  on 
the  forfeiture,  in  1746,  of  Lord  John  Drummond,  brother  of  the  third 
Duke  of  Perth,  who  became  apparent  heir  to  the  said  estates  at  the 
death  of  his  brother.  They  were  granted  by  the  Crown  to  Lord  PerUi, 
fether  of  the  late  Lady  Willoughhy,  in  1785.  The  pursuer  maintained 
that  the  estates  had  not  been  affected  in  the  person  of  John  Drom- 
mond,  whose  only  right  was  as  heir  apparent,  by  the  Act  of  Attainder 
of  1746,  and  were  still  in  the  haereditas  jacens  of  the  third  Dake; 
but  the  Court  refused  to  give  effect  to  this  contention.  The  case  was 
chiefly  interesting  to  the  lawyer  as  involving  the  discussion  of  a  class 
of  questions  which  now  seldom  engages  the  attention  of  Courts.  The 
judgment  of  the  Lord  Justice-Clerk  is  one  of  his  Lordship's  most 
learned  and  careful  performances. 

Next  in  order  for  the  importance  of  the  patrimonial  interests  at 
stake  are  the  Fettercaim  and  Boquhan  succession  cases.  In  the 
former,  Forbes  v.  Clinton,  June  15,  1868.  Lord  Curriehill  delivered 
his  last  important  opinion,  and  the  case  will  be  referred  to  as  contain- 
ing a  lucid  exposition  of  the  rules  for  the  interpretation  of  clauses  of 
destination  in  entails.  The  question  depended  on  the  construction  of 
a  deed  of  entail  executed  in  1811  by  Sir  John  Stuart  of  Fettercaim. 
The  first  heir  of  entail  was  Sir  William  Forbes  of  Pitsligo,  son  of  the 
celebrated  banker  of  that  name,  and  husband  of  Sir  John  Stuart's 
only  child,  who  was  already  dead  in  1811.  Sir  William  died  in  1828, 
and  the  estate  was  i)ossessed  by  Sir  John  Stuart  Forbes,  Bart,  till  his 
death  in  1866.  Sir  John  was  survived  by  an  only  daughter,  married 
to  the  eighteenth  Lord  Clinton ;  and  the  question  now  decided  arose 
between  this  lady  and  the  present  Sir  William  Forbes  of  Pitsligo,  a 
nephew  of  the  late  Sir  John  Stuart  Forbes.  The  decision  turns  alto- 
gether on  the  meaning  of  the  entailer,  which  is  expressed  in  highly 
technical  language,  and  settled  in  favour  of  Lady  Clinton  the  succes- 
sion to  a  considerable  estate  in  Kincardineshire,  which  is  chiefly 
remarkable  as  having  belonged  and  given  a  title  (by  its  then  name  of 
Middleton)  to  the  unpopular  Scotch  Viceroy  of  Charles  IL*  The  estate 
was  bought  in  1777  by  the  entailer,  who  was  one  of  the  Barons  of 
the  Scotch  Exchequer. 
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The  First  Division  aflSrmed  thd  judgment  of  Lord  Kiuloch  in  "  the 
Boquhan  case,"  Campbell  v.  CampbeU,  July  10,  1868  (1st  Div.)  It 
was  an  action  brought  by  Mr  Fletcher  Campbell,  younger  of  Salton, 
for  the  purpose  of  ousting  his  uncle,  Mr  Henry  Fletcher  Campbell, 
from  the  estate  of  Boquhan  in  Stirlingshire,  which  he  has  possessed 
for  forty  years.  The  pursuer  founded  on  the  terras  of  an  entail 
executed  in  1759,  containing  provisions,  such  as  occur  in  the  entails 
of  several  other  estates  in  Scotland,  for  preventing  the  estate  of 
Boquhan  from  coming  into  the  possession  of  the  same  person  as  the 
estate  of  Salton.  The  Court  held,  upon  a  construction  of  the  deed, 
that  the  defender  was  legally  entitled  to  the  estate.  The  case  is  to 
be  compared  with  the  Camock  case,  Stewart  v.  Nicolson,  Dec.  2, 
1859,  22  D.  72;  but  it  does  not  require  to  be  summarised  here. 
Somewhat  akin  to  this  case,  in  some  of  its  circumstances,  is  that 
of  Mordaunt,  etc.,  v.  Drummond,  Feb.  26,  1869,  in  which,  fol- 
lowing the  principle  of  the  Bourtriehill  case  {MorUgamene  v.  Uglinton, 
6  BeU  136),  it  was  decided  that  where  an  heir  of  entail,  holding 
subject  to  a  clause  of  devolution,  makes  provisions  for  his  widow  and 
children  under  the  powers  of  the  Aberdeen  Act,  these  provisions  are 
not  voided  if  the  clause  of  devolution  afterwards  takes  effect 

In  MaatueU  v.  Copland,  Nov.  20,  the  Second  Division  decided  that 
an  agricultural  tenant  has  not  the  right  to  fish  with  the  rod  for  trout 
in  a  water  within  his  farm,  thus  disposing  of  the  point  reserved  by 
the  Court  of  Justiciary  in  the  case  of  Duke  of  Richmond  y,  Dempster, 
i  Irv.  10.  The  decision,  no  doubt,  loses  very  materially  in  weight, 
because  it  reverses  the  judgment  on  the  general  question  of  Lord 
Barcaple,  especially  as  Lord  Cowan  declined  to  decide  the  general 
question,  but  rested  his  judgment  on  specialties;  but  it  must  in  the 
meantime  be  taken  as  conclusive.  The  case  shows  that  where  any 
such  right  is  connected  with  the  lands,  it  ought  to  be  expressly 
reserved  or  granted  along  with  the  agricultural  enjoyment.  In  Nicol  v. 
Commrs.  of  Woods  and  Forests,  July  1,  6  Macph.  972,  the  First 
Division,  affirming  Lord  Barcaple's  judgment,  decided  that  a  grant 
of  barony,  which  does  not  expressly  mention  fishings  at  all,  is  a  good 
title  on  which  to  prescribe  a  right  to  salmon  fishings  opposite  the 
lands  of  the  barony,  whether  in  a  river  or  the  sea.  The  point  is  so 
laid  down  in  all  the  institutional  writers,  but  it  has  not  hitherto  been 
made  the  subject  of  an  express  legal  decision.  The  case  further 
settles  that  an  express  grant  of  white  fishings  in  the  barony  title  will 
not,  on  the  principle  expressio  unius,  etc.,  exclude  the  construction 
by  which  the  barony  title,  with  prescriptive  possession,  confers  a  right 
to  salmon  fishings.  The  observations  of  Lord  Barcaple  rather  sup- 
port the  ipalidity  of  a  grant  of  a  right  of  white  fishing,  which  is  not  a 
fixed  point  in  our  law.  See  Stewart,  Rights  of  Fishing,  pp.  20-24 
(Clark;  1869). 

In  Campbell  v.  Clydesdale  Bank,  June  19,  1868  (0  Macph.  943), 
the  Second  Division  decided,  in  reference  to  a  building  in  George 
Street;  Glasgow,  that  where  conditions  are  inserted  in  feu-charters  for 
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the  benefit  of  the  body  of  fenars,  and  not  of  the  superior  personally, 
and  these  conditions  have  been  departed  from  to  a  large  extent  in  any 
neighbourhood,  a  feuar  cannot  be  compelled  to  observe  them  in  the 
manner  of  building  his  house. 

We  note  under  this  head,  City  of  Glasgaw  Union  Railway  Co,  v. 
Hunter,  Jan.  22,  where  the  First  Division,  in  deciding  in  favour  of 
the  defender  a  question  under  the  Lands  Clauses  Act  in  regard  to  land 
taken  by  the  railway  company,  adopted  Lord  Westbury's  view  of  the 
meaning  of  the  words  "injuriously  affecting,"  in  section  48  of  that 
Act,  in  opposition  to  the  construction  put  upon  them  by  the  majority 
of  the  law  Lords  in  the  now  famous  case  of  Rickett  v.  The  Metropoli- 
tan Railway  Co,,  36  L  J.  Q.B.  205,  2  LR  App.  205.  That  is  to  say, 
they  hold  the  word  "injuriously"  to  be  used  in  its  popular,  and  not 
in  its  strictly  legal  sense,  and  to  give  a  proprietor  right  to  damages 
against  a  railway  company  taking  land  under  statutory  powers,  which 
ho  would  not  have  been  able  to  recover  from  a  neighbouring  proprie- 
tor in  the  same  circumstances  at  common  law. 

Cowan  v.  Qordcm,  July  9,  1868,  6  Macph.  1018  (First  Division),  is 
of  some  interest  in  regard  to  the  liability  of  parish  ministers  to  local 
taxation  for  their  manses  and  glebes.  It  was  decided  some  years  ago 
by  the  Court  of  Session,  and  the  decision  was  affirmed  by  the  House 
of  Lords  {Forbes  v.  Gibson,  Dec.  18. 1850, 13  D.  341,  June  14, 1852, 
1  Macq.  106),  that  such  an  exemption  from  assessments  for  the  relief 
of  the  poor  existed  by  inveterate  usage,  and  that  it  was  not  withdrawn 
by  the  Poor  Law  Amendment  Act  of  1845.  It  has  now  been  held, 
reversing  the  judgment  of  Lord  Kinloch,  that  the  principles  on  which 
that  decision  was  rested  do  not  apply  to  the  case  of  a  road-tax  levied 
under  the  local  Act  for  Kirkcudbrightshire,  and  that  ministers  of  that 
county  are  therefore  liable  to  assessment  The  grounds  of  judgment 
in  this  case  will  of  course  be  instructive,  as  construing  other  local 
Acts  in  similar  terms. 

The  cases  of  Barony  Parish  Statute  Labour  Road  Trs.  v.  Forth 
and  Clyde  Navigation,  and  Commrs.  of  Supply  of  Lanarkshire  v. 
North  British  Railway  Co.,  Dec.  10, 1868  (Ftrst  Division),  raised 
questions  as  to  a  puzzling  and  inconsistent  class  of  clauses  which  fre- 
quently occur  in  statutes  authorising  the  compulsory  taking  of  land    , 
by  public  companies.     In  both  cases  the  Court  applied  the  principle 
already  decided  by  a  full  Court  in  Macfarlan  v.  Monklands  RaUway 
Co,  (Jan.  29, 1866,  2  Macph.  519,  and  in  Scottish  NoHh-Eastem  By.    \ 
Co.,  2  Macph.  537),  to  the  case  of  statute-labour  assessment,  prison, 
police,  and  other  county  rates,  from  which  exemption  was  claimed  for    j 
the  lands  occupied  by  the  Forth  and  Clyde  Navigation,   The  Court  held,     ' 
in  conformity  with  the  judgment  pronounced  in  1864,  which  related 
to  an  assessment  for  building  a  manse,  that  the  clause  founded  on  dis- 
tinctly exempted  the  defending  companies  from  the  burdens  to  which 
it  was  attempted  to  make  them  liable  here.     It  exempted  the  company 
from  land-tax  and  other  enumerated  burdens,  and  from  "  any  other 
public  buitiens  or  taxations  whatever,"  and  declared  that  "all  such 
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taxations  and  public  burdens  shall  be  chargeable  upon  the  lands 
remaining  to  the  vendor  or  vendors." 

While  dealing  with  questions  arising  in  cases  in  which  public  com- 
panies have  acquired  land  under  statutoiy  powers,  we  may  mention 
Ross,  etc  V.  Clyde  Navigation  Trs.,  Feb.  2,  where  the  defenders 
suffered  a  defeat  in  a  question  as  to  the  construction  to  be  put  on  a 
conveyance  of  land  to  them  for  the  purpose  of  making  a  wet  dock. 
The  Court  held  that  although  the  trustees  were  not  bound  by  the 
terms  of  the  disposition  to  them  by  the  pursuers,  and  a  relative  Act 
of  Parliament  in  1845,  to  make  the  wet  dock  within  any  definite  time, 
they  could  not  be  allowed  to  turn  the  ground  to  other  purposes,  such 
as  landing  and  storing  timber,  so  as  to  exclude  the  neighbouring  pro- 
prietors from  access  to  the  river.  The  judgment  proceeded  on  the 
ground  that  the  prohibition  to  use  the  land  for  other  purposes  was  in 
fact  a  guarantee  for  the  performance  of  the  conditions  under  which 
the  ground  had  been  conveyed  by  the  pursuers. 

The  case  of  the  Presbytery  of  Edinburgh  v.  De  La  Condamine, 
etc,  Dea  11,  1868  (1st  Div.),  furnishes  a  fresh  illustration  for  the 
next  edition  of  Mr  Innes's  book  on  the  "  Law  of  Church  Property.'* 
The  question  related  to  St  John's  Church,  South  Leith,  which  has 
been  occupied  since  the  Disruption  as  a  place  of  worship  by  a  Free 
Church  congregation.  The  Presbytery  brought  this  action  against  the 
trustees  and  managers  of  the  building,  claiming  it  as  belonging  to  the 
Established  Church  of  Scotland.  The  Lord  Ordinary  (Jerviswoode) 
held  that  the  chapel,  which  was  built  by  subscription,  had  not,  at  its 
foundation  in  1773,  been  attached  to  the  Church  of  Scotland,  but 
that,  by  its  original  constitution,  it  was  intended  to  be  unconnected 
with  any  denomination;  and  that  a  transaction  wi1;h  the  Presbytery 
of  the  bounds  in  1828,  by  which  it  was  received  into  communion  with 
the  Church  of  Scotland,  had  been  beyond  the  legal  powers  of  the 
managers  and  trustees.  Upon  these  grounds,  Lord  Jerviswoode 
dedded  in  favour  of  the  defenders,  who  did  not  maintain,  but  indeed 
denied,  that  the  building  is  now  permanently  attached  to  or  under  the 
control  of  the  Free  Church.  The  Court  unanimously  took  a  different . 
view.  It  could  not  be  confidently  said  that  before  1828  the  church 
was  in  connection  with  the  Church  of  Scotland,  its  anomalous  and 
indefinite  position  being  said  by  the  Lord  President  to  arise  from  its 
being  one  of  the  earliest  chapels-of-easa  in  Scotland,  and  the  art  of 
framing  constitutions  for  such  chapels  being  then  ill  understood.  But 
if  it  was  connected  with  any  ecclesiastical  body  before  1828,  it  was 
widi  the  Church  of  Scotland.  In  that  year,  however,  in  consequence 
of  some  internal  difficulties  which  had  arisen^  it  was  received  into 
communion  with  that  Church  by  a  formal  transaction  between  the 
managers  and  the  Presbytery  of  Edinburgh.  The  only  question  of 
kw  in  the  case  was  whether  that  contract  was  ultra  vires  of  the 
managers  and  congregation.  There  being  nothing  in  the  constitution 
to  forbid,  and  no  third  party  interested  to  prevent  the  union,  the 
Cioort  held  the  act  of  the  managers  to  have  been  valid  and  binding. 
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because  it  had  been,  as  appeared  from  the  absence  of  objection,  nBuu- 
inously  assented  to  and  adopted  by  the  congregation.  If  even  a 
minority  of  them  had  at  the  time  repudiated  the  transaction  entered 
into  by  their  representatives,  there  would  have  been  at  least  room  for 
inquiry  as  to  the  power  of  the  latter  to  make  the  agreement  Bat 
from  1828  to  1843  no  trace  was  found  of  any  difference  of  opinion 
within  the  congregation  upon  this  point  The  Court  r^arded  the 
case  as  being  essentially  different  from  that  where  a  congr^ation 
attached  to  a  larger  commumon  breaks  its  connection  with  it  and 
unites  with  another  church. 
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SUBSTANCE  OF  A  PAPEB  OK  SHEBIFF  GOUBTS. 

Bt  F.  W.  CLARK,  EsQ^  Adyocatx,  SHmrV'SuBSTiTDn  of  Lawambhiik. 

AccoBDiNG  to  correct  theory,  the  tribunals  are  of  two  kinds  only- 
primary  and  appellate.  It  is  the  province  of  the  former  to  deal  with 
all  classes  of  causes  in  the  first  instance;  that  of  the  latter  is  chiefly 
to  act  as  a  Court  of  review.  According  to  this  principle,  the  Sheriff 
Courts  of  Scotland  ought  to  recover  their  ancient  jurisdiction,  and 
the  functions  of  the  Court  of  Session  should  be  appellate,  except 
where  required  to  fulfil  the  duties  of  the  comminu  forum.  Practical 
difficulties  at  present  stand  in  the  way  of  a  rigorous  enforcement 
of  this  principle;  but  this  does  not  afiect  its  radical  soundness,  and 
the  popular  wish  is  plainly  setting  in  its  favour.  There  are  good 
reasons  why  the  criminal  jurisdiction  of  the  Sheriflf  should  remain 
for  the  present  as  it  stands;  but  such  a  course  of  legislation  as  should 
gradually  extend  his  civil  jurisdiction  would  command  general 
approval 

In  order  to  give  the  Sheriff  Courts  a  full  and  healthy  development, 
their  forms  of  procedure  should  be  placed  on  as  satis&ctory  a  basis 
as  possible.  The  purpose  of  all  forms  of  procedure  is  the  ascertain- 
ment of  fact,  and  the  application  of  law.  Coeteris  paribus  such  forms 
as  do  this  most  effectually,  rapidly,  and  cheaply,  are  the  best 
To  ascertain  what  these  are,  regard  must  be  had  to  the  habits  of 
the  people  and  to  surrounding  circumstances.  Forms  which  work 
admirably  in  one  country  are  often  found  totally  unsuitable  in  another; 
and  no  system  of  procedure  is  good  which  does  not  harmonise  witb 
the  genius  of  the  law  to  which  it  has  to  be  applied. 

It  is  essential  to  the  satisfactoiy  working  of  any  system  of  pro- 

*  The  papers  selected  for  publication  by  the  Conndl  of  this  Sociefej  will,  by  ARftSge- 
meat,  be  published  in  the  Journal  of  Jurispmdtnce;  but  the  Society  is  not  to  be 
nndentood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  Jowmal; 
and  the  conductors  of  the  Jowmal  do  not  assume  any  responsibility  for  the  style  or 
opinions  of  the  Papers  of  the  Soottiih  Law  Amendment  Sooiefy. 
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cedore  whatever,  that  it  be  thoroughly  understood  by  those  required 
to  use  it  The  skill  of  the  workman  is  of  at  least  equal  importance 
with  the  tools  he  employs.  Most  satisfactory  results  have  often  been 
obtained  under  forms  of  process  which  appear  cumbrous  and  archaic. 
In  such  cases,  however,  they  were  thoroughly  understood. 

If  this  proposition  be  sound,  it  follows  that  one  and  the  same  form 
of  procedure  should  be  extended  over  all  Scotland.  A  good  system 
of  procedure — the  best  that  the  circumstances  will  admit  of — should 
be  adopted  for  the  Supreme  Court,  and  that  provided  for  the  Sheriff 
Courts  should  be  identical  with  it  in  priuciple,  and,  as  far  as  possible, 
in  details.  Uniformity  having  thus  been  secm*ed,  the  system  adopted 
would  soon  come  to  be  thoroughly  understood.  The  practice  of  the 
C!oart  of  Session  would  become  a  direct  precedent  for  that  of  the 
Sheriff  Courts;  and  the  weak  points  of  the  system  (for  every  system 
must  have  such)  being  known,  would  be  guarded  against.  At  present 
this  principle  is  entirely  ignored.  The  procedure  in  the  Supreme 
Court  differs  from  that  in  the  Sheriff  Courts,  not  only  in  details,  but 
in  principle.  Even  within  the  same  Court  two  or  more  systems 
co-exist    The  result  is  embarrassment,  delay,  and  expensa 

Once  a  system  of  procedure  has  been  adopted,  all  tinkeriug  with  it 
should  be  avoided.  It  must  have  some  defects — all  systems  have. 
Bat  these,  being  once  known,  will  be  got  over  in  practice.  Con- 
tinual changes — even  if  they  were  always  improvements — work 
mischief  They  introduce  confusion,  and  prevent  that  thorough 
familiarity  with  its  details  which  is  essential  to  the  successful  working 
of  any  system. 

It  is  a  well-known  characteristic  of  every  goad  system  of  "pleading  " 
—that  is,  framing  the  record — that  it  works  in  a  great  measure 
mechanically,  and  neither  requires  nor  admits  of  much  interference 
on  the  part  of  the  Court  Laying  down  certain  general  rules  for 
securing  relevancy  of  sta^tement  and  notice  of  intended  evidence,  it 
leaves  the  pleader  at  liberty  to  frame  his  averments  as  he  thinks 
proper.  If  he  abuses  this  privilege,  he  suffers  from  having  given  an 
undue  advantage  to  his  opponent,  or  from  having  restricted  his  own 
line  of  proof,  and  may  ultimately  be  subjected  in  costs.  The  Bar 
thus  becomes  trained  to  correct  pleading  by  experience;  short  and 
well  understood  phrases  are  adopted  to  raise  issues  of  fact  or  law,  and 
lecorda  insensibly  become  pointed  and  concise. 

Impressed  with  the  prolix,  inexact,  and  confused  records  which 
too  often  present  themselves  even  in  the  Supreme  Court,  some 
have  suggested  that  a  remedy  would  be  found  in  requiring  the 
judge  to  supervise  the  formation  of  the  pleadings,  so  that  nothing 
should  be  placed  on  record  but  what  to  him  appeared  relevant  and 
necessary.  Such  a  remedy  seems  worse  than  the  evils  it  is  intended 
to  cure.  The  record  forms  in  modem  pleading  the  ground  upon 
which  the  suitors  agree  to  join  issue.  Any  interference  with  it, 
therefore,  is  an  interference  with  their  respective  casea  No  one  can 
know  these  cases  so  well  as  the  parties  themselves,  or  more  properly 
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iheir  legal  adviseis.  The  jadge  cannot  forecast  them;  and  to  niko 
premature  disclosures  as  to  the  reason  of  an  averment  would  oflm  be 
to  defeat  the  ends  of  justice.  No  trained  pleader  would  sid>mit  to 
an  interference  of  this  kind;  and  the  losing  party  would  be  ever  reidy 
to  attribute  his  defeat  to  the  suppression  of  something  he  thought  of 
importance,  or  to  the  existence  of  some  statement  different  from  whit 
he  intended.  Besides,  such  supervision  on  the  part  of  the  Court 
would  produce  endless  variety,  instead  of  uniformity  of  pleading. 
Every  Lord  Ordinary,  every  local  judge,  would  adopt  and  enforoe 
that  style  of  pleading  most  in  accordance  with  his  own  views;  so  that^ 
instead  of  the  evolution  of  a  general  system',  there  would  be  as  many 
forms  of  pleading  as  there  were  judicatures. 

The  best  systems  of  pleading  make  provision  for  amendments  of 
the  record — ^without  this,  great  injustice  would  often  ansa  At  one  time 
the  power  of  adding  new  grounds  of  action  or  defence  was  in  Scodand 
practically  unlimited.  The  Judicature  Act  brought  this  power  within 
very  narrow  limits,  because  its  abuse  had  become  excessiva  The  re- 
action, however,  has  gone  too  far,  particukrly  in  the  Sheriff  Gonrt& 
The  existing  form  of  summons  not  being  sufficiently  roomy  to  admit 
a  proper  statement,  in  many  cases,  of  the  grounds  of  action,  is  one 
great  cause  of  imperfectly  prepared  records.  If  the  initial  writ  weie 
reduced  to  a  mere  demand,  sufficiently  specific  to  create  res  judicata, 
and  the  record  were  to  be  made  up  by  condescendence  and  defences 
where  the  defender  entered  appearance,  and  issue  could  not  be  joined 
by  a  mere  denial,  the  necessity  for  amendments  would  be  greatly 
diminished. 

If  I  were  to  make  a  suggestion  as  to  a  general  reform  of  our 
system  of  pleading  once  for  idl,  I  should  say  that  the  procedure  con- 
tcmphited  by  the  Bill  of  1862  ought  to  be  adopted  for  the  Supreme 
Court;  and  that,  with  some  obvious  alterations,  its  provisions  would 
suit  perfectly  for  the  Sheriff's  jurisdiction. 

The  Becovery  of  Debts  Court  appears  to  me  more  a  palliative  of 
the  evils  inseparable  from  our  present  system  than  an  institution 
which  ought  to  be  extended.  If  the  ordinary  Court  were  put  upon  a 
proper  basis,  such  a  supplemental  tribunal  would  be  altogether 
unnecessary.  The  insufficient  remuneration  which  it  gives  to 
professional  men  is  of  itself  a  very  great  objection.  One  advantage 
it  certainly  has,  though  as  yet  little  used,  and  that  is  the  power  of 
taking  evidence  by  the  intervention  of  a  short-hand  writer.  This 
expedient,  which  works  admirably  in  the  Supreme  Court,  ought  to  be 
made  optional  in  all  inferior  judicatures. 

The  Small  Debt  jurisdiction  seems  to  be  already  sufficiently 
extended;  even  as  it  is,  it  imperatively  demands  the  introduction  of 
the  "  case  "  for  the  Supreme  Court  Many  important  legal  questions 
arise  in  the  Small  Debt  Court;  but  under  the  existing  forms  it  is  often 
impossible  to  obtain  an  authoritative  and  ruling  judgment  No 
appeal  beyond  the  case  should  be  allowed  on  any  ground  but  corruption. 
'^o  allow  any  appeal  on  fact^  would  be  to  destroy  the  element  of 

^ty  for  which  alone  such  a  Court  is  tolerated. 
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The  advantages  and  disadvantages  of  the  Double  Sheriffship  have 
recently  formed  a  great  theme  of  discussion.  If  Sheriff  Courts  were 
now  to  be  introduced  for  the  first  time,  no  one  would  probably  pro- 
pose the  Double  Sheriffship;  but  now  that  it  has  taken  root  in  our 
judicial  system  for  so  long  a  period,  it  may  fairly  be  questioned 
whether  its  abolition  would  not  produce  results  very  different  from 
those  contemplated  by  the  advocates  of  that  measure. 

The  advantages  of  the  present  system  appear  to  me  to  be  the 
following: — 1.  The  oflSce  of  principal  Sheriff  affords  an  admirable 
traming  for  such  as  may  afterwards  be  called  to  act  as  judges  in  the 
Supreme  Court  It  is  from  their  ranks  that  the  Bench  has  mainly 
been  recruited.  As  Sheriffs  they  are  enured  by  degrees  to  the 
judicial  function  while  in  full  practice  at  the  Bar.  The  advantages 
of  this  combined  training  are  too  obvious  for  comment  It  has  been 
said  that  the  Bar  is  the  best  preparation  for* the  Bench.  Experience 
has  not,  however,  confirmed  this  view;  and  in  some  parts  of 
Europe  practising  lawyers  are  excluded  from  becoming  judgea 
2.  The  present  system  seems  to  secure  greater  judicial  ability  for  the 
local  Courts  than  could  otherwise  be  obtained.  At  anything  like  the 
present  emoluments,  men  of  high  attainments  would  not  leave  the 
Bar  to  become  resident  Sheriffs  in  the  remoter  coupties;  for  not  only 
would  their  whole  habits  of  life  have  to  be  changed,  but  their 
families  would  have  to  be  educated  away  from  home  at  great  expense. 
Even  if,  by  grelit  increase  of  salary,  you  could  bribe  men  in  large 
practice  to  settle  as  resident  Sheriffs  in  county  towns,  it  may  well  be 
asked  how  long  they  would  retain  their  efficiency.  Efficiency  in  a 
judge  is  very  much  the  result  of  continued  and  varied  emplojrment, 
With  the  exception  of  one  or  two  centres  of  trade,  the  county  Courts 
of  Scotland  do  not  afford  this  training.  Hence  the  greatest  legal 
lummary,  if  planted  in  an  ordinary  county  Court,  would  soon  settle 
down  into  a  quiet  and  easy-going  county  gentleman.  3.  The  Sheriff 
principal  forms  the  connecting  link  between  the  Supreme  Court  and 
the  remotest  judicatures  in  Scotland  He  it  is  who  continually 
imports  the  practice  of  the  former,  in  its  latest  and  most  improved 
form,  into  the  ktter,  and  thus  prevents  the  growth  of  local  customs, 
which,  but  for  this,  would  continually  crop  out.  A  mere  Court  of 
review  is  insufficient  for  this  purpose — such  customs  escape  its  notice; 
and  those  who  might  bring  them  under  its  sweep  are  interested  in 
their  continuance. 

But  it  is  worthy  of  consideration  whether  the  Double  Sheriffship  is 
not  a  condition  of  the  flourishing  state  of  the  Sheriff  Courts.  The 
ancient  English  County  Courts  had  a  jurisdiction  as  extensive;  but 
gradually  becoming  provincial,  they  lost  the  confidence  of  the  public, 
and  had  dwindled  to  nothing,  when  revived  in  our  own  day.  Had 
this  nothing  to  do  with  the  want  of  any  connecting  link  with  West- 
minster? It  is  remarkable  that  the  other  mode  by  which  the  Supreme 
Court  operates  on  the  provinces — viz.,  the  Circuit — came  into  in- 
creasing play  just  as  the  jurisdiction  of  the  local  Courts  waned  in 
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England;  while  in  Scotland  the  Circuits  became  denuded  of  dvil 
business  as  the  function  of  the  Sheriff  obtained  public  confidence. 

Yet  while  retaining  the  Double  Sheriffship,  some  obvious  changes 
are  required.  The  local  Sheriffs  are  underpaid  in  most  places  to  a 
degree  which  puts  them  in  ludicrous  contrast  with  the  County  Court 
Judges  of  Enghtnd.  The  consequence  of  this  is,  that  few  law  agents 
in  extensive  practice  will  accept  the  office.  The  true  remedy  for 
this  state  of  matters  is  to  reduce  the  number  of  resident  Sheriffs,  and 
to  increase  their  emoluments.  In  Glasgow,  each  Sheriff-Substitute 
works  daily  from  ten  to  four  or  five  o'clock— on  Saturdays  from  ten 
to  two.  Practically  his  ordy  vacation  is  a  month  in  autumn.  In 
many  of  the  counties  two  or  three  days  a-week  are  said  to  be  sufficient 
for  all  the  work  requiring  to  be  done.  Now,  no  Sheriff-Substitute 
ought  to  receive  less  than  <f  1000  a-year;  but  receiving  this,  his 
whole  time  should  be  employed  in  the  public  service. 

The  Sheriff  of  Lanarkshire  works  as  continuously  as  any  of  hb 
Substitutes,  and  disposes  of  about  a  third  of  the  whole  appellate 
business  in  Scotland.  Yet  few  of  his  interlocutors  are  appealed— 
still  fewer  reversed.  His  efficiency,  though  a  resident  Sheriff,  may 
perhaps  be  cited  against  the  policy  of  requiring  Sheriffs-Principal  to 
be  practising  advocates.  £ut  it  must  be  noted  that  the  vast  amount 
and  variety  of  the  business  he  overtakes  removes  him  in  a  great 
measure  from  the  category  of  provincial  Judges'.  If  the  other  Sheriffs- 
Principal  were  to  be  somewhat  diminished  in  number,  their  salaries 
might  be  increased  with  great  advantage  to  the  public,  and  an  old 
and  valuable  institution  would  be  retained  with  improved  efficiency. 


THE  POLICY  OF  THE  LAW  OF  HYPOTHEC  FOR  THE  RENT 
OF  AGRICULTURAL  SUBJECTS. 

Bt  D.  MACLEOD  SMITH,  Esq.,  Shbbtff-Subbtitutx,  Elqik. 

Under  the  Law  of  Hypothec,  prior  to  the  Act  of  1867,  a  landlord  of 
agricultural  or  rural  subjects  was  entitled,  .preferably  to  the  other 
creditors  of  the  tenant,  to  payment  of  his  rent  out  of  the  crop  of  the 
year  for  which  it  was  payable,  and  also  out  of  the  stocking,  implements, 
furniture,  and  other  effects,  on  the  premises.  His  right  to  this  pre- 
ference was  so  absolute  that,  at  any  time,  as  long  as  the  crop  remained 
extant,  and  any  part  of  the  rent  unpaid,  he  was  entitled  to  follow  the 
crop,  and  take  it  out  of  the  hands  of  third  parties,  wherever  it  went 
His  preferable  right  to  the  other  effects  was  restricted  to  three  months 
after  the  conventional  term  of  payment  of  the  rent,  and  did  not  extend 
to  recovery  of  effects  bona  fide  sold  to  and  carried  away  by  third 
parties;  but,  within  the  prescribed  time,  and  as  long  as  the  effects  re- 
mained on  the  ground,  the  right  was  as  absolute  as  in  regard  to  the  crop. 
By  the  Act  of  1867  this  state  of  the  law  was  modified.    Crops 
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cannot  now  be  followed  and  brought  back  from  a  bona  fide 'puvchsisev, 
and  farnitare,  implements,  imported  manures,  etc.,  are  no  longer 
subject  to  the  right  of  the  landlord.  The  principle  of  the  law,  how- 
ever, as  regards  crop,  stocking,  and  produce,  remains  unaffected. 

This  principle,  in  its  origin,  was  by  no  means  inequitable.  At  one 
time,  land  and  cattle  were  almost  the  only  kinds  of  property  outside  of 
the  bnrghs  and  towns.  Those  who  had  no  land,  had,  of  course,  no 
cattle,  and  were  mere  serfs,  labourers,  or  herdsmen  to  the  land  and 
cattle  owncra  They  had  allowances  for  subsistence,  made,  at  first, 
probably  at  the  pleasure  of  their  masters,  but  which,  by  usage,  came 
to  be  fixed.  As  the  serfs  settled  in  recognised  allotments,  their 
masters,  to  save  superintendence  and  encourage  industry,  accepted  as 
their  share  a  fixed  proportion  of  the  produce,  leaving  the  rest  to  the 
cultivator,  who  was  still  considered  a  servant  or  labourer.  Notwith- 
standing that  this  arrangement  resembled  that  of  landlord  and  tenant, 
everything  remained  the  property  of  the  landlord  as  before,  only  the 
mode  of  dividing  the  produce  was  changed. 

The  share  of  produce  due  in  kind  or  value  by  the  cultivator  to  the 
landlord  came  in  time  to  be  known  as  "  maill,"  or  rent.  The  next  step 
in  advance  was  when,  at  a  fixed  maill  or  rent,  land  was  let  under  tack 
or  lease  by  the  landlord  to  the  cultivator  for  a  term  of  years. 

Notwithstanding  such  leases,  however,  the  cultivator  was  at  first 
liable  to  be  dispossessed  if  the  landlord  sold  or  was  otherwise  deprived 
of  his  lands;  and  accordingly  the*  third  great  step  in  advance  was  the 
bmous  Act  of  the  Parliament  of  Scotland,  passed  in  1449  (James  II.) 
which  provided  that  a  lease  should  endure  to  the  term  fixed  for  its 
expiration,  however  the  property  might  change  hands.  This  Act  is 
the  basis  of  the  landlord  and  tenant  system  of  tenure  in  Scotland. 

When  it  was  passed,  the  cultivators  of  the  soil — corresponding  to 
the  present  agricultural  tenantry — ^were  in  so  humble  a  position  that 
tbey  are  described,  as  a  class,  as  the  **  poor  people  that  labours  the 
ground."  The  Act  left  untouched  the  preferable  rights  of  the  landlord 
over  the  tenant's  crops  and  effects  until  his  rent  was  paid.  Indeed,  in 
the  absence  of  anything  resembling  commercial  credit,  the  landlord 
himself  would  probably  be  the  only  creditor.  There  would  be  no  one  to 
compete  with' or  resist  him  in  any  proceedings  he  might  please  to  adopt. 

The  privilege  now  known  as  the  privilege  of  hypothec  was  then,  and 
until  after  the  beginning  of  the  seventeenth  century,  known  as  "  the 
privilege  of  the  master  of  the  ground.''  (See  case  of  Wardlaw  v. 
Mitchell,  9th  November,  1611,— Morison's  Diet.,  p.  6187).  The  terra 
"  hypothec"  is  later,  and  is  derived  from  a  Greek  word  signifying 
a  mortgage. 

From  the  position  of  being  "  poor  people  that  labours  the  ground," 
occupants  of  circumscribed  patches  which  they  and  their  families 
could  cultivate  by  their  personal  labour,  the  agricultural  tenantry  of 
Scothind,  mainly  owing-  to  the  security  of  tenure  afforded  by  the  old 
statute  of  1449,  have  advanced.  They  are  now  not  mere  labourers 
working  their  own  possessions,  but  men  of  capital  and  intelligence, 
holding  large  extents  of  land,  cultivated  by  the  labour  of  others,  and 
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ranking  as  the  foremost  and  most  scientific  agricnltnrists  in  Europe. 
Under  the  modem  system,  the  Scottish  agricultural  leaseholder  has 
no  resemblance  to  the  servant  or  labourer  with  regard  to  whom  the 
rights  or  privileges  of  the  landlord  originated.  The  landlord  again 
no  longer  holds  to  his  tenant  the  relation  of  a  master  over  servants 
working  on  his  account. 

The  crop  which  was  perhaps  in  the  early  times  sown  with  the  Und- 
lord's  seed,  and  cultivated  and  reaped  under  him  by  the  labour  of  the 
tenant's  own  hands,  is  now  provided  for  and  harvested  under  the 
superintendence  of  the  tenant  as  a  capitalist,  purchasing  his  supplies 
for  the  purpose,  and  employing  the  labour  of  others  in  every  stage  of 
the  husbandry. 

Here,  then,  is  the  first  conclusion  we  reach,  viz.,  that  the  circum- 
stances of  society  in  which  this  privilege  originated  no  longer  exist 
They  have  disappeared,  and  the  privileges  connected  with  them  ought 
to  have  also  disappeared 

Some  writers  have  rested  the  Law  of  Hjrpothec  upon  the  principle 
that,  as  the  soil  is  the  property  of  the  landlord,  the  crop  which  it 
produces  must  also  be  held  to  belong  to  him,  and  to  continue  his 
until  all  his  demands  upon  it  are  satisfied  This  view  is  too  absurd 
for  modem  application.  The  essence  of  the  contract  of  lease  in- 
volves the  making  over  to  the  tenant,  for  the  period  of  the  lease,  the 
entire  right  to  die  use  of  the  soil  which  produces  the  crop,  a  fact 
which  annihilates  all  pretext  to  any  special  right  in  the  crop  ox  jus  in 
re  on  the  part  of  the  landlord  The  fact  is,  the  privilege  cannot  be 
justified  on  this  or  any  other  principle  The  truth  is  that,  while  the 
changes  which  have  been  mentioned  in  the  nature  of  the  occupation 
of  agricultural  subjects  have  been  in  progress  for  centuries,  they  were 
never  recognised  by  our  courts  of  law.  These  continued  to  apply  the 
principles  of  the  former  relations  of  the  parties  to  the  modem  con- 
ditions of  the  contract  of  lease,  with  which  they  have  really  nothing  to 
do.  Long  before  the  present  generation  of  Judges  the  law  had  be- 
come so  ossified  in  this  respect  that  it  was  perhaps  no  longer  possible 
for  any  other  power  than  the  Legislature  to  change  it.  Judges  and 
legislators  alike  were  taken  from  the  classes  to  which  an  adaptation 
of  the  law  to  the  improved  condition  of  the  tenantry  woiild  have  been 
thought  to  be  disadvantageous,  or  to  which  it  was,  at  least  in 
appearance,  distasteful;  and  in  this  department  the  philosophical  jurist 
altogether  fails  to  discover  the  boasted  progress  of  the  common  law 
as  interpreted  by  Courts,  pari  passu  with  the  advance  of  society. 

The  landlords  have  abandoned  the  defence  of  the  privilege  of 
hypothec  on  the  ground  of  its  being  beneficial  to  themselves.  They 
say  it  is  not  a  question  for  landlords,  but  for  small  tenants,  and  that, 
if  it  be  abolished,  that  class  of  tenants  will  cease  to  exist.  This  is 
positively  all  that  is  now  urged  on  behalf  of  its  continuance  in  Scot- 
land   We  shall  examine  tluis  defence  afterwards. 

In  objecting  to  its  continuance,  it  might  be  enough  to  maintaia 
that,  as  an  exceptional  law  conferring  privileges  on  a  class,  the 
absence  of  proved  advantages  arising  from  its  existence  is  of  itself 
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sufficient  reaaon  for  its  abolition.  Bat  its  existence  is  not  only  not 
beneficial    It  is  in  many  important  respects  injnrioas. 

The  cultivation  of  the  soil  is  the  most  important  of  all  labours. 
Land  is  the  foundation  of  the  subsistence  of  the  country,  and  its 
wealth,  strength,  and  industry.  The  rules  of  land  tenure  are,  there* 
fore,  the  most  important  elements  of  national  prosperity.  The  desire 
of  every  civilized  people  is  to  improve  the  soil  in  their  occupancy.  If 
a  man  owns  more  land  than  he  can  himself  cultivate,  his  natural 
coarse  is  to  let  it  for  rent  to  tenantry.  Gbod  cultivation  is  a  matter 
of  gradual  and  increasing  expenditure,  in  draining,  enclosing,  manu- 
ring, and  building  on  the  ground  laid  out  continuously  from  year  to 
year  under  the  eye  of  a  skilled  agriculturist  In  subjects  let  to  a 
tenant,  these  operations  cannot  be  judiciously  done  except  under  the 
eye,  and  at  the  expense  (to  a  great  extent  at  least),  of  the  tenant 
himsel£  He  must^  therefore,  hold  the  land  on  terms  which  makes  it 
his  interest  to  incur  this  trouble  and  expensa  The  rent  should  be 
such  as  to  enable  him  to  work  the  land  at  a  profit,  and  that  he  should 
have  a  secure  tenure  for  a  period  of  time  sufficiently  long  to  enable 
him  to  reap  an  adequate  return  for  his  expenditure  on  permanent 
improvements.  If  any  of  these  conditions  fiedl,  the  hands  of  the 
tenant  are  tied.  Instead  of  improvement  there  is  make-shift  expedi- 
ency, and  the  soil  suffers;  the  landlord,  whether  he  perceives  it  or 
not,  also  suffers;  the  tenant  suffers,  and  there  is  a  loss  of  means  and 
substance  to  the  whole  community.  As  a  rule,  the  present  conven- 
tional arrangements  between  landlord  and  tenant  are  not  made  on  a 
footing  to  develop  the  better  of  these  results,  and  that  in  a  great 
measure  owing  to  the  existence  of  the  law  under  discussion. 

There  is  scarcely  any  kind  of  dealing  upon  credit  in  which  adven- 
torers  are  not  willing  to  offer  higher  terms  than  men  of  skill  and 
capital ;  but  in  all  ordinary  dealings  men  are  inclined,  even  at  an 
apparent  sacrifice,  to  prefer  persons  of  the  latter  class  to  the  former, 
in  order  to  avoid  the  trouble  and  risk  of  loss.  In  fact,  a  great  part  of 
the  discretion  required  in  dealing  upon  credit  consists  in  the  selection 
of  the  persons  with  whom  to  deal  In  the  letting  of  land  these  con- 
ditions are  entirely  reversed.  The  inexperienced  adventurer  and  the 
short-sighted  landlord — ^that  is  to  say,  tiie  worst  men  of  both  classes 
—are,  by  the  operation  of  the  Law  of  Hypothec,  handicapped,  as  it 
were,  in  regard  to  the  worst  qualities  of  both  of  them  in  fiivour  of 
each  other,  to  the  prejudice  of  the  general  public.  The  tenant  thereby 
gets  what  he  thinks  an  advantage  over  other  offerers.  The  landlord 
thereby  gets  what  he  thinks  a  better  rent  than  any  one  else  will  give 
Mm.  True,  it  may  be  at  the  expense  of  the  other  general  creditors 
of  the  tenant,  who  may  get  nothing,  but  it  is  enough  that 

"The  law  allows  it, 
And  the  Court  awards  it|** 

8&d  if  one  adventurer  is  cleared  out,  it  so  happeos,  ander  the 
^cotuigement  of  this  peculiar  law,  another  is  always  ready  to  come 
into  his  place  on  the  teiy  same  terms. 
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It  may  be  that  a  landlord  does  not  always  dose  with  an  actual 
adventurer,  but  merely  uses  his  readiness  to  come  forward  as  a  lever- 
age, either  express  or  implied,  to  concuss  a  good  tenant  into  submitting 
to  more  unfavourable  terms  than  he  would  otherwise  agree  to.  This 
is  the  true  secret  of  the  political  subserviency  of  tenants,  and  of  the 
arbitrary  and  oppressive  conditions,  such  as  those  about  the  reserva- 
tion and  preservation  of  game,  which  are  so  much  complained  of,  and 
for  which,  in  so  far  as  regards  game,  the  game  laws  are  blamed.  The 
game  laws,  with  the  exception,  perhaps,  of  some  trivial  particulars, 
have  really  no  more  to  do  with  such  conditions  than  the  currency  laws 
have  to  do  with  them.  It  is  the  operation  of  the  Law  of  Hypothec 
which  is  the  fundamental  cause  of  the  whola  This  law  prevents  the 
parties  from  meeting  on  a  fair  footing  as  equal  contracting  parties, 
and  enables  one  of  them,  within  certain  limits,  to  dictate  what  he 
pleases  to  the  other.  It  is  under  this  sense  of  coercion  that  conditions 
are  agreed  to  over  the  length  and  breadth  of  the  country,  which  a  large 
proportion,  even  of  such  men  as  the  farmers  of  Scotland,  after  feeling 
compelled  to  sign  them,  have  been  driven  to  the  improper  course  of 
asking  Parliament  to  annul  Abolish  the  Law  of  Hypothec,  and  put 
the  rights  of  the  landlord  on  the  same  footing  as  those  of  other  credi- 
tors, and  there  would  be  no  more  complaints  of  the  game  laws,  at 
least  in  so  far  as  landlord  and  tenant  are  concerned. 

Besides  all  this,  the  operation  of  the  Law  of  Hypothec  deeply  affects 
social  organisation.  By  the  absolute  security  which  it  affords  for  rent, 
it  takes  away,  except  in  so  far  as  the  personal  disposition  of  the  land- 
lord may  be  concerned,  all  motive  for  any  interest  in  the  individual 
tenants,  or  in  their  personal  views  or  interests,  further  than  to 
require  them  to  afford  the  political  support  on  which  his  privileges, 
present  or  future,  under  the  Law  of  Hypothec,  generally  enable  him 
to  insist.  Take  away  the  Law  of  Hypothec,  and  a  very  different  state 
of  matters  will  be  produced.  A  large  landed  estate  will  be  like 
a  large  warehouse  of  goods — of  no  use  to  the  owner  unless  it  be  pro- 
fitably disposed  of  A  proprietor,  in  that  case,  must  exert  himself  to 
get  men  of  the  best  character,  ability,  and  means,  to  be  his  tenants. 
The  profession  of  agriculture  will  thereby  receive  a  new  and  lasting 
impetus,  more  labourers  will  be  required,  more  labourers  will  require 
more  manufactures,  and  hence  a  train  of  general  prosperity  and  a 
general  diminution  of  crime  and  pauperism.  In  the  same  way,  pro- 
prietors of  land,  instead  of  being,  as  at  present/almost  a  caste  by  them- 
selves, will,  as  matter  of  interest  and  duty,  have  the  range  of  their 
avocations  enlarged,  and  be  rendered  better  and  more  useful  citizens. 
What  is  called  good  feeling  between  landlord  and  tenant  will  no 
longer  have  to  be  inculcated,  encouraged,  and  developed,  but  will 
become  as  natural  as  good  feeling  betweeT>  merchant  and  customer. 
It  may  be,  however,  that  under  such  a  state  of  things  great  lauded 
properties  may  no  longer  be  manageable  by  single  individuals  who  are 
not  possessed  of  business  acquirements,  but  the  result  will  be,  as  when 
large  mercantile  concerns  fall  into  the  hands  of  such  persons,  that  thqr 
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most  sell  out  to  more  or  less  extent,  and  give  place  to  others  who  can 
manage  them  better.  This,  however,  wonld,  in  itself,  be  a  most  bene- 
ficial change,  and  would  counteract  the  tendency,  so  much  complained 
of, — of  landed  property  to  get  by  continual  accumulation  into  the 
hands  of  a  constantly  diminishing  number  of  persona 

It  is  said  that  if  the  Law  of  Hypothec  be  abolished,  landlords  will 
no  longer  give  credit  for  their  rentes,  but  will  in  every  case  demand 
payment  inadvanca  Such  a  state  of  matters  would  not  necessarily 
be  attended  with  any  disadvantage.  It  might  rather  be  advantageous. 
The  amount  payable  as  rent,  if  there  be  no  exceptional  privileges  in 
favour  of  either  party,  will  fell  to  be  fixed  like  the  price  of  any  other 
commodity,  and  the  landlord  be  in  the  position  of  other  dealers. 
Credit  or  no  credit  will  be  purely  an  affair  of  private  bargain.  If  a 
landlord  do  not  give  any  credit,  or  take  any  risk,  he  wUl  have  to  take 
a  lower  rent  than  if  he  do  give  credit  and  take  some  risk,  and  if  he  do 
give  credit,  and  take  some  risk,  he  will  probably  get  a  higher  rent 
than  if  he  do  not  It  wUl,  therefore,  be  entirely  a  matter  for  his  own 
private  consideration  whether  he  give  credit  or  not  Each  system 
carries  along  with  it  it»  own  natural  advantages  and  disadvantages, 
which,  however,  in  either  case  would  be  free  from  the  artificial  compli- 
cations and  prejudicial  effects  of  the  present  law. 

It  is  said  in  favour  of  the  present  law  that  it  has  in  many  cases 
induced  landlords  to  bring  forward  deserving  tenants  in  struggling 
circumstances,  who  have  thus  been  enabled  to  attain  wealth  and 
independence.  In  every  such  case,  however,  the  tenants  must  have  been 
supported  or  assisted  by  their  bankers,  tradesmen,  knd  friends  to  a 
greater  extent  than  by  their  landlords,  with  this  difference,  that  the 
whole  of  the  stock  and  effects  furnished  on  the  credit  of  bankers,  traders, 
and  others,  is  liable  for  the  landlord's  claims,  and  that  they  get  nothing 
until  he  is  first  satisfied,  except  in  so  far  as  the  law  is  partially 
modified  by  the  Act  of  1867.  In  this  way  the  so-called  indulgence 
afforded  by  the  landlord  is  afforded  without  risk  at  the  expense  of 
those  who,  without  any  special  privilege,  aid  the  tenant,  when  he 
requires  aid,  much  more  than  the  landlord  does.  It  is  they  who  sus- 
tain the  loss  of  any  failure  that  may  happen.  It  is  surely  not  meant 
to  be  argued  that  a  landlord  should  be  indemnified  by  the  public  for 
every  ounce  of  sympathy  he  may  bestow  on  a  struggling  tenant,  or 
that,  if  such  indemnity  be  taken  away,  he  is  thereupon  to  cease  to 
discharge  towards  his  fellow-men  the  mutual  duties  which  are  recog^ 
nised  by  all  other  intelligent  classes. 

The  fear  of  the  extinction  of  the  small  tenantry,  as  a  consequence 
of  the  abolition  of  the  Law  of  Hypothec,  if  seriously  entertained,  is  a 
pure  delusion.  In  land,  as  in  trade,  if  there  be  no  interference  by 
imwise  laws,  there  must  always  be  small  dealers  as  well  as  large,  and 
even  the  largest  must  have  remnants  and  pendicles  which  must  be 
utilised.  On  the  principles  already  explained,  the  abolition  of  the 
present  law  will  cause  rather  the  breaking  down  and  diminution  than 
the  accumulation  of  landed  property,  and  this  will  make  the  localities 

VOL,  Xni.,  NO.  CXLIX.— MAY,  1869.  8 


238  THE  POLICY  OP  THE  LAW  OP  HYPOTHBa 

adapted  for  the  occiipatioD  of  small  tenantry  even  more  nomeroiis 
than  they  now  are.  If  it  be  asked  where  they  will  get  means,  the 
obvious  answer  is,  that  to  persons  of  good  character  it  must  be  easier 
to  get  the  means  of  carrying  on  a  small  farm  than  a  shop;  and  yet 
the  class  of  small  shopkeepers  has  always  been  sufficiently  numerous 
— ^if  not  too  numerous — ^without  any  special  protecting  laws  in  their 
&vour.  Nay,  not  only  this,  but  many  more  persons  in  trades  and 
professions  have  risen  by  their  own  exertions  to  competency  than 
from  any  class  of  agricultural  tenantry,  notwithstanding  the  boasted 
propping-up  of  the  hitter  under  the  Law  of  Hypothec.  So  £ar,  indeed, 
from  expecting  from  the  abolition  of  the  Iavt  of  Hypothec  any 
diminution  of  the  number  of  small  tenantry,  an  increase  of  them  may 
rather  be  looked  for,  with  this  great  advantage,  that  the  new  class  of 
small  tenantry  would  be  persons  in  the  individual  respectability  of 
whom  every  landlord  would  have  a  direct  personal  interest  A 
powerful  social  interest  in  their  welfare  would  thereby  be  developed, 
the  beneficial  action  of  which  it  would  be  impossible  to  over-estimate. 

If  the  views  which  have  been  stated  are  sound,  it  is  manifest  that 
the  changes  which  have  been  discussed,  and  which  must  soon  be 
carried  out,  will  put  the  soil  of  the  country  in  its  legitimate  position, 
as  having  "  a  fair  field  and  no  favour."  When  it  is  considered  that^ 
during  the  last  two  years,  the  banks  have  been  overladen  with  money 
at  a  low  rate  of  interest;  that  the  people  have  been  idle,  and  in  some 
districts  all  but  starving  from  want  of  employment,  while  the  resooroes 
of  the  land  have  been,  to  a  great  extent,  lost  from  want  of  improvement; 
that  this  condition  of  matters  still  continues ;  and  that  the  laws  of  the 
country,  instead  of  aiding,  are  the  principal  barrier  to  the  co-operation 
'of  these  great  elements,  the  urgency  of  the  consideration.  And  the  dis- 
posal of  such  questions  as  the  present  must  be  seen  to  be  clamant 

It  may  be  right  to  state  that  in  these  observations  we  have  no 
desire  but  to  set  forth  both  sides  of  the  question  fairly  and  impartially 
on  a  subject  of  public  interest  If  some  of  them  appear  to  press 
against  landowners  as  a  class,  it  is  only  in  so  far  as  they  are  associated 
with  the  possession  of  a  legal  privilege  which  is  injurious  to  themselves 
and  the  publia  In  so  far  as  regards  their  fair  position  and  influence 
as  the  hij]:hest  social  class  in  the  country,  whatever  may  come  of  the 
Law  of  Hypothec,  we  believe  on  that  point  as  the  great  sage  and 
moralist  of  the  last  century  did  as  to  their  position  in  regard  to  the 
cognate  question  of  the  granting  of  leases,  that  they  ought  to  have, 
and  will  have,  more  proper  respect  and  influence  if  they  are  placed  on 
a  true  and  just  footing  with  regard  to  the  rest  of  the  community  than 
in  any  other  position  whatever.* 

*  "Upon  my  observing,**  says  BosweU,  in  the  coarse  of  the  Tour  in  the  Hebrides, 
"  that  there  most  be  tomething  bad  in  ft  man*i  mind  who  does  not  like  to  give  leases  to 
his  tenants,  bnt  wishes  to  keep  them  in  perpetual  wretched  dependence  on  his  will,  Br 
Johnson  said — 'Yon  are  right:  it  is  a  man*s  duty  to  extend  comfort  and  security 
among  as  many  people  as  he  can.  He  sheald  not  wish  to  have  his  tenants  mere 
epUmera—men  beings  of  an  hour.*  BosweU— 'But,  sir,  if  they  have  leases  is  there 
not  some  danger  that  they  may  grow  insolent  1*    Johnson— 'Depend  upon  it,  sir,  a  msa 

^y  always  keep  his  tenants  in  dependence  enough,  tbon^rh  they  have  leases.*  "— 
^olVi  L*fe  of  Jofinton,  Croker'$  8vo  EdUUmf  vd,  ti.,  p.  6Sg, 
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The  Law  of  Scotland  in  Relation  to  Wills  and  Suoceaeion;  imluding 
the  Subjects  of  Intestate  Succession,  and  the  Construction  of  Wills, 
Entails,  and  Trust  Settlements.  ByJoHKM'LABEK.Esq.,  Advooate. 
Edinbofgh:  Bell  &  Bradfnte. 

[Second  Notice.] 

The  six  months  of  professional  experience  which  have  passed  since 
oar  former  notice,  have  confirmed  the  favourable  opinion  which  was 
then  universally  entertained  as  to  the  merit  of  Mr  M'Laren's  con- 
tribution to  the  l^al  literature  of  his  country.  Although,  therefore, 
it  is  less  necessary  for  us  to  commend  the  work  to  our  readers,  it  is 
even  more  incumbent  on  us,  as  journalists  representing  the  legal 
profession  of  Scotland,  to  carry  out  our  original  intention  of  noticing 
with  some  fulness  of  detail  a  work  of  so  great  importanca  The  Third 
Part  treats  of  the  Constitution  and  Interpretation  of  Wills  and 
Settlements.  The  author  passes  lightly  over  those  matters  connected 
with  forms  and  authentication  which  may  be  said  to  belong  properly 
to  the  departments  of  conveyancing  and  evidence;  yet  even  here  the 
inquirer  may  find  valuable  aid  and  suggestion.  Take  for  instance  this 
correction  of  an  error  which  is  apt  to  be  made,  rather  from  a  hasty 
way  of  speaking  than  from  actual  ignorance : — 

"  It  has  been  laid  do¥m  by  some  autbora  perhaps  a  little  too  broadly,  that 
holograph  settlements,  as  they  do  not  afford  proof  of  their  own  dates,  are 
presumed  to  have  been  executed  on  deathbed,  and  are  therefore  not  effectual  for 
the  purpose  of  conveying  heritage.  It  is  no  doubt  true  that  in  order  to  overcome 
the  presumption  of  deathbed  the  date  must  be  supported  by  adminicles  of  eridenoe 
(Enk.,  3,  2,  22;  and  see  Stair,  8,  4,  29;  Ersk.,  8,  8,  96);  but  the  testator** 
statement  as  to  the  date  is  an  element  of  evidence  which  a  jury  is  entitled  to 
take  into  view,  and  which  will  not  require  very  strong  corroboration,  unless  there 
ifl  reason  to  apprehend  that  the  testator  had  a  motive  for  antedating  the  writing. 
{Wadddl  V.  WaddeU^a  Trs.,  16th  May,  1845,  7  D.  605;  and  see  SutHe  v.  Bou, 
3d  Feb.,  1886, 16  S.  485,  per  L.  Fr.  Hope.)" 

After  treating  in  the  twelfth  and  thirteenth  chapters  of  the  form  and 
characteristics  of  testamentary  writings  and  dispositions,  and  of  the 
various  modes  of  revocation,  Mr  M'Diren  considers  the  capacity  for 
such  acts.  He  points  out  the  distinction  between  insanity  and  mere 
facility,  and  the  nature  of  the  pressure  or  circumvention  which,  combined 
with  the  latter,  will  suffice  to  vitiate  a  deed.  Here  of  course  he  is  led 
to  remark  on  the  uncertainty  of  the  legal  criteria  of  insanity — ^the 
difficulty  in  respect  to  which  is  aggravated  by  the  necessity  of  looking 
in  every  case  to  the  nature  of  the  deed  in  question,  and  asking  with 
reference  to  it  whether  the  granter  was  capable  of  understanding  what 
he  was  doing.  It  is  perheips  hopeless  to  attempt  at  present  any 
definition  of  the  mental  disease  which  renders  a  person  incapable  of 
making  a  will  In  the  determination  of  such  questions,  says  our 
author, 
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*^  A  oonrt  of  law  has  to  deal  with  ihe  milder  types  of  mental  diaeaae,— with 
cases  of  dyspeptic  hypochondria, — with  cases  of  reugioos  mel^oicholy  accompanied 
by  insane  delusions, — ^with  cases  where  some  severe  or  unezpe<^tod  stram  has 
distarbed  the  springs  of  that  delicate  mechanism  by  which  the  mind  commmiicates 
with  external  nature.  The  investigation  of  such  cases  has  led  to  the  tardy 
recognition  of  the  notion  of  partial  insanity.  But  the  existing  judicial  expositioiu 
of  the  subject,  while  evincing  a  just  perception  of  the  criteria  of  oispoBiDg 
capacity,  and  containing  many  sound  observations  on  the  weight  due  to  the 
different  q^mptoms  and  indicia  of  proof,  appear  to  be  somewhat  defective  in 
breadth  of  view;  and  particularly  in  this  respect  that  the  jiidges  do  not  seem, 
unlesB  in  some  of  the  latest  cases,  to  have  risen  to  the  general  conception  of 
iosanity  as  a  disease  of  the  brain,  admitting  of  gradations  in  like  manner  with 
other  bodily  infirmities." 

Mr  M'Laren  expresses  a  decided  opinion,  founded  on  the  application 
of  this  physiological  conception  of  insanity,  that  a  person  cannot  be 
insane  in  regard  to  a  particular  subject,  and  yet  have  disposing 
capacity.  If  the  delusion  is  "such  as  no  rational  person  could  entertain, 
and  such  as,  in  the  opinion  of  competent  judges,  proves  the  existence  of 
cerebral  disease,^'  he  maintains  that  the  disease  may  have  interfered 
with  the  just  exercise  of  the  disposing  &culty,  and  the  heir's  right  ought 
not  to  be  affected.    So,  in  regard  to  lucid  intervals, 

*^  To  affirm  that  a  madman,  in  such  an  interval  of  repose,  should  be  aUowed  to 
dis^e  of  his  property,  appears  to  be  as  illogical  as  the  supposition  that  a 
patient  during  an  intermission  of  a  dangerous  fever  should  be  allowed  to  get  up 
to  dinner  and  drink  a  bottle  of  port.  The  proof  of  a  genuine  lucid  interval  u 
extremdy  difficult,  and  when  its  duration  has  to  be  computed  in  hours,  we 
should  be  strongly  inclined,  on  that  ground  alone,  to  disbelieve  in  the  restoration 
of  the  patient  to  a  state  of  disposing  capacity.** 

Passing  over  some  following  chapters  which  deal  with  capacity  to 
take,  restraints  on  the  power  of  disposition,  the  subject  of  disposition, 
and  uncertainty  in  testamentary  writings,  we  reach  an  interesting 
chapter  on  gifts  by  implication,  which  contains  a  careful  and  useful 
resume  of  the  casea  Here  the  author  animadverts  on  Mr  Macqueen's 
style  of  reporting,  saying,  apropos  of  the  case  of  Puraell  v.  JEUkr, 
24th  March,  1865,  3  Macph.,  R  of  L.  59:— "Only  one  of  the  four 
points  decided  in  this  important  case  is  reported  by  Mr  Macqueen, 
three-fourths  of  the  Chancellor's  speech  being  suppressed.  The 
learned  reporter  observes  (4  Macq.  922)  that '  the  points  are  veiy 
plainly  enucleated '  in  what  he  professes  to  give  as  the  opinion  of  the 
Lords.  Does  '  enucleated '  mean  that  the  nut  is  presented  minus  the 
kernel?''  The  various  chapters  in  this  part  of  the  work  relating  to 
the  interpretation  of  wills  are  not  less  useful,  and  probably  have  cost 
much  more  labour  than  some  others,  consisting  of  a  careful  compari- 
son and  classification  of  numerous  and  often  voluminously  reported 
cases;  but  they  require  very  attentive  reading,  and  scarcely  admit  of 
abridgment  or  quotation.  So  far  as  we  have  examined  them,  they 
appear  to  be  executed  with  Mr  M'Laren's  usual  diligence  and 
acuteness. 

Part  lY.  of  the  work  has  to  do  with  succession  under  wills  and 
testamentaiy  dispositions,  and  divides  the  subject  into  chapters  on 
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legacies,  marriage  contract  provisions,  charitable  bequests,  saiisfactioii 
and  ademption  of  legacies,  legacies  whether  accumdative  or  in  sub- 
stitution, election,  lapse,  entails,  etc.  While  Mr  M'Laren  always 
gives  a  fair  and  fidl  statement  of  the  meaning  of  the  Courts,  he  does 
not  shrink,  as  we  have  seen,  from  pointing  out  wherein  he  thinks  they 
have  erred,  and  where  a  doctrine  laid  down  requires  to  be  reconsidered. 
An  example  of  this  occurs  in  the  cause  ceUhre,  The  Magistrates  of 
Dundee  v.  Morris,  known  as  the  Morgan  succession  case,  where  the 
House  of  Lords,  differing  from  the  Court  of  Session,  spelt  a  will  out 
of  writings  the  words  of  which  Lord  Murray  said  were  "mere 
scratches,  raH  nantes  in  gurgite  vasto"  Mr  M'Laren  criticises  "  the 
mixed  process  of  reasoning  and  conjecture  by  which  this  reisult  was 
arrived  at,"  and  adds — "It  may  be  presumptuous  to  suggest  that 
much  of  this  is  very  fanciful,  and  that  the  principles  on  which  such  a 
mode  of  construction  rest  are  somewhat  dangerous.  Be  that  as  it 
may,  there  can  be  no  doubt  that  the  Morgan  case  will  be  followed  as 
a  precedent"  In  the  same  chapter,  the  cases  (to  which  Mr  Taylor 
Innes  has  devoted  a  volume)  in  relation  to  the  property  of  chapels 
where  a  division  takes  place  in  a  congregation,  have  their  marrow 
extracted  in  four  pages.  The  four  concluding  chapters  of  this  Part 
present  a  complete  view  of  the  law  of  entail  regarded  as  a  part  of  the 
law  of  succession.  Of  course  those  branches  of  entail  law — such  as 
the  statutory  special  powers  of  heirs  of  entail,  and  the  procedure  in 
disentailing — which  belong  to  conveyancing  rather  than  to  the  subject 
of  the  present  work,  are  omitted.  If  the  law  of  entail  is  to  continue 
to  form  a  portion  of  the  necessary  studies  of  the  Scotch  lawyer, 
instead  of  being  swept  off  the  face  of  the  earth  by  the  youthful 
energy  of  a  Befbrmed  Parliament,  Mr  M'Laren's  chapters  must  be 
referred  to,  in  place  of  Mr  Sandford's  once  valuable  book,  for  the 
best  exposition  of  a  difficult  subject.  We  have  examined  some  por- 
tions of  them  with  more  than  the  ordinary  care  of  reviewers,  and 
find  that  few  points  of  any  importance  have  been  omitted,  and  that  in 
every  particular  the  law  is  explained  with  perspicuity,  and  frequently 
with  striking  felicity.  We  may  refer  vrith  especial  approbation  to  the 
discussion  of  the  three  requisites  of  an  effectual  tailzied  destination: — 
(1)  That  the  legal  order  of  succession  cannot,  by  an  entaU,  be  per- 
petuated, and  the  estate  protected  against  the  debts  and  deeds  of 
heirs-of-law;  (2)  that  the  order  of  succession  must  be  lineal — i.e., 
without  division;  (3)  that  the  tailzied  succession  must  be  based  on 
relationship,  and  not  even  on  such  "  evanescent "  matters  as  clanship 
or  membership  of  a  clan.  Under  the  first  of  these  heads  the  recent 
important  cases  of  Leny,  Gordon  of  Cluny,  and  CoUow's  Tre.  v. 
Connell,  are  very  carefully  summarized.  In  regard  to  the  last,  Mr 
M'Laren  says: — 

"The  princi]ple  which  we  conceive  to  be  involTed  in  this  decision  is,  that  any 
datination  limited  to  the  blood  of  the  entaUer  is  sufficient  to  support  an  entail; 
^m  which  it  would  seem  to  follow  that  a  destination  to  heirs  general,  excluding 
thoie  who  were  not  of  the  blood  of  the  entailer,  is  a  good  tailzied  destination,  a 
coDdusion  noways  inconsistent  with  the  principle  of  the  decision  in  Maegregor  v. 
Oordcn." 
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Mr  M'Laien  considers,  with  some  fulness,  the  body  of  decinons 
leUtive  to  imperfect  entails  which  were  accmnnlated  since  the  Asoog 
and  Tilliconltry  cases  in  1830;  as  well  as  those  which  have  been  given 
under  the  Rutherford  Act  The  estate  of  an  heir  of  entail  is  carefully 
explained  in  chapter  thirty-three,  and  the  thirty-fourth  chapter  deals 
briefly  with  conditions  in  wiUs  and  testamentary  dispositions. 

In  part  Y .  we  come  to  destinations  and  the  law  of  vesting.  The 
care  with  which  Mr  M'Laren  has  cousidered  his  subject  is  remarkably 
evinced  in  this  part  of  his  work;  and  all  the  subtleties  of  the  law  of 
destinations,  from  the  Boxburghe  and  Linplum  cases  down  to  M'Ewan 
V.  Pattisan,  are  expounded  with  an  easy  power  which  would  do  credit 
to  our  ablest  judges.  The  important  subject  of  vesting — ^in  which  it 
must  be  admitted  that  the  principles  of  the  law,  if  not  shifting,  have 
at  least  not  always  been  understood  in  the  same  sense — ^was  treated  of 
very  fully  in  the  author's  "  Law  of  Trusts;"  but  we  observe  that  the 
chapters  relating  to  it  have  been  re-arranged,  to  some  extent  re-written, 
and  that  others  have  been  added  dealing  with  cases  not  properly  falling 
within  the  scope  of  the  earlier  work.  This  was  rendered  advisable, 
not  only  by  the  altered  form  of  the  book,  but  by  the  decision  of  many 
important  points  since  the  former  work  was  written,  especially  by  the 
qualification  and  limitation  in  later  cases  of  the  construction  at  first 
put  upon  the  House  of  Lords'  decision  in  Young  v.  JRichardsan,  In 
dealing  with  this  branch  of  the  subject,  the  author  states  his  reasons 
for  differing  from  the  majority  of  the  Court  in  the  nice  and  important 
question  as  to  the  effect  of  a  life  interest  created  by  a  codicil,  which 
occurred  in  the  case  of  Hartley  v.  Nolan's  Trustees  in  1866. 

We  have  left  no  space  to  discnss  the  remaining  portion  of  the  book, 
extending  over  the  greater  part  of  the  second  volume.  Much  of  it» 
however,  is  but  a  new  edition  of  Mr  M'Laren's  Treatise  on  the  Law  of 
Trusts ;  in  some  places  indeed  re-written,  and  in  others  enlarged.  It  is 
diflBcult  to  give  any  idea  of  the  amount  of  work  bestowed  on  the  pre- 
paration of  such  a  book  as  this.  But  if  we  assume  that  the  author 
devoted  to  it  only  two  years,  we  should  not  greatly  err  if  we  were  to 
assert  that  no  six  judges  in  the  land  accompUshed  more  work  in  the 
same  time. 


The  Abolition  of  Imprisonment  for  Debt — ^It  appears  to  us  to  be 
Very  important  whether,  assuming  that  the  Attorney-General's  Bill 
for  this  purpose  is  to  pass,  his  proposed  reservation  to  the  Oonnty 
Court  Judge  to  imprison  for  contempt  in  not  obeying  an  order  to  pay, 
should  not  be  retained.  This  is  equivalent  to  retaining  imprisonment 
for  disobedience  to  Small  Debt  and  Debts  Recovery  decrees  in  Scotland. 
It  is  said,  Why  have  one  law  for  the  rich  and  another  for  the  poor? 
but,  in  fact,  to  abolish  imprisonment  for  debt  is  not  to  deal  equally 


THE  MONTH.  263 

with  all  classes.  The  creditor  who  has  a  remedy  against  the  p^oods  of 
his  well-to-do  debtor,  has  none  against  the  class  which  has  no  visible 
meana  To  take  the  labouring  man's  farniture  does  not  ruin,  and 
hardly  inconveniences  him,  for  he  will  get  and  spend  as  much  wages 
as  before.  Without  imprisonment  a  debt  due  by  a  man  of  this  class 
is  simply  irrecoverable  in  England,  where  there  is  no  law  of  arrest- 
ment of  wages,  and  will  perhaps  erelong  be  in  the  same  case  in  this 
country,  where  some  wish  to  abolish  or  restrict  that  law.  It  is  doubt- 
ful whether  the  effect  on  the  credit  working  men  get  under  the  pre- 
sent law  will  be  altogether  good.  Instead  of  depriving  them  of  credit 
altogether,  it  will  ohly  make  their  creditors  demand  higher  terms  to 
cover  the  additional  risk.  The  honest  will  probably  have  to  pay  more 
to  balance  the  loss  upon  the  dishonest. 

The  English  Judicature  Commission. — ^The  Law  Tim^  says  the 
first  report  of  this  Commission  will  be  issued  in  a  few  days.  I^  will 
recommend  the  fusion  of  law  and  equity,  with  the  consolidation  of  all 
the  Courts  in  one  Supreme  Court  divided  into  chambers.  Pleadings 
are  to  be  simplified  {sed  qucere,  abridged?)  Official  referees  are  t.o  be 
attached  to  the  Courts  as  scientific  assessors.  The  Courts  will  be 
entirely  remodelled,  adopting  very  nearly  the  French  plan  of  depart- 
mental organisation.  There  will  be  one  great  Court  of  appeal,  and 
juries  are  to  be  reformed  in  the  manner  suggested  by  the  report  of 
the  Commons  Committee  of  last  year. 

Does  the  phrase  "  departmental  or^nisation "'  refer  to  local  Courts 
and  intermediate  Courts  of  appeal,  such  as  many  witnesses  before  the 
Scotch  Commission  have  suggested  in  place  of  the  Sheriffs? 

The  Commission  on  the  Courts  of  Law  in  Scotland  has  at  length 
issued  its  first  report,  which  is  merely  a  pro  forma  one,  accompanied 
by  384  pages  of  evidence.  The  evidence  is  very  much  what  was 
expected;  three  or  four  sets  of  witnesses  giving  evidence  in  favour 
of  particular  views  favoured  by  the  branch  of  the  profession  to  which 
they  belong,  and  the  members  of  the  public  (of  whom  as  yet  not 
many  have  been  examined)  talking  of  legal  matters  with  not  a  little 
good  sense,  and  not  a  little  ignorance.  One  conclusion  at  which  we 
have  arrived  may  be  stated  now,  and  briefly.  If  the  evidence  we  now 
have  had  been  given  from  day  to  day  in  the  newspapers,  six  or  eight 
columns  of  any  newspaper  foolish  enough  to  print  it  ad  longum 
would  have  been  simply  unreadable  and  intolerabla  But  it  is  just 
possible  that  the  publication  of  the  evidence  of  five  or  six  well- 
selected  witnesses  at  first  might  have  saved  the  other  gentlemen  who 
came  forward  from  repeating  some  hundred  and  fifty  pages  of  what 
was  said  before.  Further  comment  must  be  reserved.  Without  dis- 
paragement to  the  witnesses  examined  on  the  conservative  side,  it 
seems  to  us  that  Mr  Clark's  paper  on  the  Sheriff  Courts  is  worth  all 
the  argument  for  the  Double  Sheriffship  put  together. 

The  Royal  Commission  on  the  Laws  of  Naturalisation  and 
AUegiance  has  reported.  A  difference  exists  among  the  Commissioners 
ou  the  question  whether  the  child  of  an  alien  father  should  be  an  alienj 


264  THE  MOUTH. 

thoQgli  bom  in  British  dominions,  the  fkther  having  been  born  abroad. 
Baron  Bramwell  and  Mr  Bernard  favour  the  affirmative.  Mr  Hareonrt 
and  theother  Commissioners  would  allow  the  child  to  alter  its  nationalitj 
by  its  own  deliberate  act;  Mr  Harcourt's  proposition  being,  tluU 
children  bom  within  the  realm  of  alien  fathers  who  have  been  them- 
selves bom  abroad  shall  be  deemed  aliens — ^bnt  such  children  shall 
become  British  subjects  (1)  upon  the  naturalisation  of  their  fathers; 
(2)  upon  their  being  themselves  naturalised  either  by  their  fathers 
during  their  minority,  or  by  themselves  at  fiillage.  The  Commission 
propose  the  annihilation  of  the  allegiance  of  a  British  subject  upon 
becoming  naturalised  abroad;  and  that  all  persons  bom  within  the 
dominions  of  the  Crown  should  be  regarded  by  British  law  as  British 
subjects  by  birth,  except  children  bom  of  alien  fathers  and  re^tered 
as  aliens. 

Judicial  Reporting. — ^With  reference  to  Mr  Mackay's  Paper  on 
this  subject,  printed  in  the  last  number  of  the  Journal,  we  have 
received  the  following  memorandum  from  one  whose  suggestion  on 
such  a  subject  deserves  the  highest  consideration : — 

"  It  would  be  desirable  that  any  change  or  improvement  in  reportiDg  the 
decisioiis  of  the  Court  of  Session  should  include  the  reports  of  the  decisions  bf 
the  junior  Lord  Ordinary  on  aU  applicatioxis  presented  to  him  under  the 
Act  20  and  21  YictM  cap.  56  (Act  to  Regulate  Distribution  of  Business  in 
Court  of  Session).  Prior  to  the  passing  of  said  Distribution  Act,  all  the  cases 
falling  under  the  Pupils*  Protection  Act  were  disposed  of  in  the  Inner  Hoose, 
and  came  in  this  way  to  appear  in  the  law  reports  of  the  day.  Since  then- 
seeing  the  decisions  of  the  Outer  House  are  not  reported  as  a  rule,  except  in 
connection  with  the  report  of  decisions  in  the  Inner  House,  upon  redaimiog 
notes  from  the  decisions  in  the  Outer  House — the  decisions  of  the  junior 
Ordinary  are  not  reported,  although  these  decisions  are  in  almost  every  case 
lUlowed  to  become  final.    The  want  of  these  reports  is  much  felt." 

We  have  also  received  the  following  letter  on  the  same  subject: — 

^'  I  have  read  with  pleasure  the  able  article  on  this  important  subject  in  the 
last  Number  of  your  Journal, 

'^  Permit  me,  however,  to  dissent  from  the  views  expressed  in  regard  to  the 
English  Equity  Reports.  In  my  humble  opinion  these  reports  are  more  valuable 
to  us  than  those  of  the  English  Common  Law  Courts,  because  the  former  folbw 
more  closely  the  rules  of  the  Roman  law,  and  common  sense,  and  natural 
justice,  and  are  less  encumbered  by  technicality.  At  the  same  time  I  freely 
admit  that  it  is  difficult  to  understand  them  without  some  preliminary  study  of 
the  principles  of  equity,  and  that  the  absence  of  such  elementary  knowledge 
prevents  the  Scotch  lawyer  from  appreciating  them,  as  is  done  even  by  the 
democratic  institutions  of  the  United  States  of  America. 

'*  Equity  in  Scotland  has  great  need  of  development.  Hence  the  numerous 
appeals  from  the  Court  of  Session  to  the  House  of  Lords,  and  the  popular  feeling 
that  practically  the  Court  of  Session  is  rather  a  Court  of  law  than  oijustict. 
And  It  cannot  be  denied  that  equity,  as  a  science,  is  imknown  to  us.  But  let 
any  impartial  inquirer,  after  having  acquired  some  elementary  knowledge,  r^ 
Tudor  and  Whitens  Leading  Cases  in  Equity  (Sd  ed.,  186C),  and  he  wiU  finds 
repertory  of  natural  justice,  combined  with  common  sense  and  knowledge  of 
human  nature,  applicable  to  civilized  life  in  all  its  relations. 

'*  I  may  add  that  the  professional  education  of  the  Bar  will  never  be  complete 
until  it  embraces  some  measure  of  elementary  instruction  in  the  jurisprudence 
of  England.— I  am,  A  Member  of  thr  Glasgow 

Chamber  of  Commerce," 
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Local  Tribunals. — ^A  recent  article  in  the  Law  Journal  so  well 
portrays  one  of  the  dark  sides  of  local  justice,  that  we  think  it  desirable 
to  put  part  of  our  contemporary's  remarks  before  our  readers.  We 
do  not  entirely  concur  with  them ;  but  in  our  present  agitation  for 
reform  in  our  judiciary  system  it  is  proper  to  keep  in  view  every  side . 
of  the  question.  No  one  can  deny  that  for  some  time  past  the  effect 
of  Edinburgh  monopolies  and  overbearingness,  and  of  the  natural  rebel- 
lion of  county  practitioners  and  local  judges,  has  been  to  create  an 
apparent /iirore  in  favour  of  Sheriff  Court  justice,  and  a  corresponding 
depreciation  of  the  article  to  be  got  in  the  Court  of  Session.  Perhaps 
the  balance  may  be  redressed,  not  by  the  report  of  the  Royal 
Commission,  to  which  the  public  will  not  give  much  heed,  but  by  the 
evidence  given  before  it  The  remarks  of  our  Southern  contemporary 
are  as  follows: — 

^^  The  public,  naturally  unable  to  form  as  sound  a  judgment  on  the  reform  of 
the  administration  of  law  as  on  broad  questions  of  policy,  is  apt  to  imagine  that 
there  is  a  virtue  in  the  legal  quackery  which  loudly  asserts  its, own  excellence, 
aod  that  the  real  authorities,  the  staff  of  judges  and  beads  of  the  profession,  are 
mere  adherents  of  a  species  of  priestcraft.  But  the  principle  of  localising  justice 
in  this  country  is  unsound,  the  moment  that  it  is  carried  beyond  the  speedy 
roeaos  of  recovering  petty  debts,  remedying  small  grievances,  and  resolving 
rights  of  trifling  import.  In  the  present  day  communication  with  London  is  a 
matter  of  the  utmost  facility,  and  procedure  by  writ  or  other  notification  issued 
out  of  offices  in  the  metropolis  is  at  once  the  most  inexpensive  and  most  rapid 
method  of  getting  the  litigant  parties  together.  Every  day  that  diminishes  the 
iiae  of  writs  brings  home  to  the  attorneys  a  stronger  sense  of  the  convenience 
attached  to  that  ancient  system  of  commencing  actions.  The  main  point  as 
against  the  localisation  of  Courts  is  that  in  proportion  as  you  localise  the 
administration  of  law  you  lessen  justice.  Local  law  and  bad  law  are  convertible 
tenns.  Law  is  a  thing  not  acquired  once  for  all,  as  if  it  were  an  instrument 
warranted  never  to  get  out  of  order,  but  it  is  a  science  of  unceasing  development. 
I^t  the  most  learned  and  most  acute  of  Judges  be  taken  from  Westminister  Hall 
and  planted  in  a  County  Court,  and  in  ten  years  he  will  sink  below  the  least 
able  of  the  brethren  over  whom  he  once  towered.  The  reason  why  a  man 
ele?ated  to  the  Bench  in  Westminister  Hall  does  not  incline  in  knowledge,  energy, 
and  power  is  because  the  endless  attrition  of  other  intellects  keeps  his  mind 
bright.  Take  away  that  instrument,  and  he  rusts.  The  County  Court  judge 
has  no  chance.  He  has  no  Bar  before  him  to  keep  up  his  education;  he  has  no 
means,  except  through  reports  which  he  has  little  leisure  and  less  inclination  to 
master,  of  keeping  himself  au  eourant  with  the  historical  changes  of  the  law, 
which  are  hourly  effected  by  judicial  decisions.  It  is  difficult  to  measure  the 
extent  to  which  the  tendencies  of  public  opinion,  the  march  of  scientific,  theo- 
retical and  moral  inquiry,  operate  on  the  minds  of  judges  and  lawyers,  and  so 
by  an  imperceptible  but  steady  process  influence  the  law.  All  this  is  lost  upon 
the  local  judge.  By  no  human  possibility  can  he  get  beyond  the  point  of  excel- 
lence which  he  had  reached  at  the  moment  of  his  appointment.  But  by  the 
great  law  of  nature,  which  compels  movement  in  one  direction  or  another,  he  as 
sorely  retrogrades.  As  a  rtile,  too,  unless  he  is  a  remarkable  man,  not  only  his 
legal  power  but  his  moral  nature  suffers,  as  does  the  nature  of  all  men  whom 
circamstances  have  placed  in  isolated  superiority  to  those  with  whom  they  have 
to  deal.  Hiese  are  the  common  cause  which  go  to  create  the  complaints, 
neither  indistinct  nor  unintelligible,  as  to  the  conduct  of  County  Court  judges. 
The  system  is  at  fault,  not  the  men,  who  work  well  for  nine-tenths  of  the  objects 
for  which  they  were  appointed,  but  fail  in  the  tenth,  and  so  rise  against  them- 
selves a  chmonr  disproportionate  to  the  real  grievance.  But  now  it  is  demanded 
that  their  jurisdiction  snail  be  extended  immeasurably,  with  the  certain  result 
that  the  outcry  against  them  will  find  substantial  justification,  and  ^t  a  for- 
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midaUe  raustion  will  set  in,  as  aoon  as  the  wealthier  claases  begin  to  tod  where 
the  shoe  pinches. 

*^  The  moment  that  men  of  Unded  »tate,  of  large  commercial  interests,  and  of 
great  social  standing,  experience  in  their  own  affairs  what  it  is  to  have  import- 
ant issnes  of  law  and  fact  decided  by  the  local  tribonals,  it  will  go  hard  with  the 
whole  institution.  It  is  precisely  because  it  is  desirable  to  presenre  what  is  of 
real  value  in  the  County  Courts  that  it  is  a  duty  to  save  them  from  their  f rienda. 

^*  These  objections,  we  are  glad  to  perceive,  had  occurred,  though  in  a  yerj 
slender  degree,  to  the  mind  that  advanced  the  great  theory  of  Local  CourtB. 
Therefere  it  was  proposed  that  the  judicial  staff  2ioald  be  increased,  and  that 
four  times  in  a  year  a  sort  of  County  Courts  Quarter  Sessions  should  be  held, 
at  which  some  three  or  four  judges  of  the  adjoining  districts  might  meet,  and 
hold  sittings  in  banco,  and  also  try  issues  in  fact  reserved  speciaUy  for  these 
meetings.  This  scheme  is  fair  enough,  and  might  be  adopted  in  some  form  or 
other  with  advantage  at  the  present  moment.  It  is  certainly  rather  vain  labour 
to  move  a  judge  to  rescind  his  own  ruling  on  a  point  of  law,  and  his  own  findiDg 
on  an  issue  of  fact,  and  some  plan  of  making  such  motions  before  a  Court 
composed  of  three  or  four  judges  might  well  be  adopted.  So  also  there  would 
be  a  chance  of  getting  a  few  counsel  to  attend  on  such  occasions,  to  the  benefit 
of  the  Bench  and  of  the  suitors.  But  it  is  impossible  to  suppose  that  this  bolm 
of  Gilead  will  suffice  to  heal  all  the  diseases  existing  or  to  be  engendered  in  the 
local  tribunals.*' 

The  American  Judiciary, — Some  lawyers  in  Scotland  are  pointing 
to  the  legal  institntions  of  the  United  States  as  models  for  our 
imitation;  but  it  will  be  expedient  for  us  to  inquire,  before  we  take 
their  advice,  whether  we  are  likely  to  borrow  anything  good  from  that 
quarter.  The  pre-eminence  of  Judge  Lynch  in  that  countiy  says  bat 
little  for  the  character  and  efficiency  of  the  better  accredited  authorities. 
We  refer  admirers  of  American  institutions  to  an  article  in  the 
Americaii  Law  Review,  which  paints  in  strong  colours  the  state  of 
things  which  exists  under  an  *'  elective  judiciary."  In  describing  the 
Erie  fiailroad  "row/'  i,e.,  the  scenes  in  Court  arising  out  of  the  operations 
of  those  contending  for  the  control  of  that  road,  the  writer  says — 

"  Such  an  extraordinary  perversion  of  the  process  of  law;  such  an 
utter  absence  of  respect  for  the  bench;  such  contempt  for  the  forms 
and  courts  of  justice  as  was  there  exhibited,  ought  not  to  pass 
unnoticed/'  and  he  considers  this  "  extraordinary  legd  episode"  to  be 
the  inevitable  result  of  an  "  elective  judiciary/'  He  thus  concludes 
his  remarks: — 

'^  A  little  additional  infamy,  a  little  additional  evidence  of  public  contempt, » 
a  small  matter  now  to  the  judiciary  of  New  York  City.  Other  communities, 
where  the  judiciary  have  been  more  fortunate,  may  draw  a  useful  lenon  from 
their  fate.  The  judiciary,  like  the  executive  and  legislative  branches  of  ft 
government,  can  only  in  the  long-run  reflect,  more  or  less  nearly,  the  average 
moral  and  intellectnal  condition  exirt^ing  somewhere  in  a  community.  A  com- 
munity inherently  corrupt  will  not  in  any  event  long  preserve  a  pure  judiciazy. 
That  branch  of  the  pubhc  service,  however,  more  tmm  either  the  legislative  or 
the  executive,  can  be  made  to  represent  the  better,  more  intelligent,  and  moce 
virtuous  elements  of  the  community;  it  can,  by  a  proper  machinery  of  selection, 
be  kq>t  on  the  highest  possible  levd  of  intc^ectual  and  moral  development  It 
can  also,  by  other  machinery,  be  reduced  to  the  lowest  level  The  experience 
of  this  and  other  countries  has  thrown  much  light  on  this  subject.  Chancellor 
Kent  once  filled  the  chair  now  occupied  by  Mr  Justice  Barnard.  Since  the  days 
of  the  great  Chancellor,  the  ermine  worn  by  him  has  been  flung  into  the  kennel, 
to  be  snatched  at  and  trampled  on  by  the  rabble  of  the  caucus  and  the  bar>room. 
Behold  tlie  result!    The  machinery  now  in  use  in  New  Yoik  is  wh^yciJcalated 
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to  draw  the  material  out  of  which  to  manufacture  ita  judiciary  from  the  worst 
instead  of  the  best  materials  the  communitj  affords:  it  is  calculated  to  degrade, 
not  to  elevate.  That  respousibilitj  for  appointment  which  should  rest  upon 
one  man,  is  divided  and  lost  among  the  many.  Even  if  it  were  not,  and  even 
thouffh  a  party  caucus  of  professional  politicians  were  as  competent  to  select 
a  judge  as  a  responsible  executive,  yet  who  could  aspire  to  great  judicial 
eminence  as  the  result  of  a  popular  election  to  a  term  of  eight  years  on  the  New 
York  bench?  The  system  provides  an  inferior  material,  and  then  deprives  it 
of  its  greatest  incentive  to  improvement.  Finally,  who  that  respects  himself,  as 
a  great  judge  should,  and  as  all  great  judges  ever  have,  could  periodically 
trnd  the  miry  ways  of  city  politics,  to  elevate  himself  to  a  bench  which  has 
become  a  recognized  jM&rt  of  the  spoils  of  political  victoiy?  The  system  has 
everywhere  pr^uced  its  fruits,  as  bitter  as  they  are  legitimate.  A  judiciary 
appointed  by  the  executive,  and  holding  its  office  during  good  behaviour,  has 
given  us  such  names  as  Marshall  and  Story  and  Kent  and  Gibson  and  Shaw  and 
all  that  long,  proud,  legal  record  which  those  names  recall  of  the  earlier  and 
better  days  of  American  law;  the  judiciary  elected  by  popular  vote  and  for 
limited  terms  has  ennobled  our  history  with  no  names  which  posterity  will  not 
willingly  let  die,  and  has  disgraced  us  with  such  proceedings  as  those  just  recorded." 

CaU  of  Mr  J.  T,  Anderson  to  the  English  Bar. — ^We  ought  to 
have  noticed  earlier  the  call  of  Mr  James  T.  Anderson,  of  the  Scotch 
Bar,  to  the  English  Bar,  by  the  honourable  Society  of  the  Middle 
Temple.  Mr  Anderson  had  attained  such  distinction  here  by  his 
ability,  and  had  earned  so  much  esteem  by  his  other  good  qualities, 
that  both  the  expectation  and  the  wishes  of  many  warm  friends  will 
be  disappointed  if  he  fails  to  attain  an  eminent  position  in  the  larger 
field  of  labour  which  he  has  sought 

Accountants. — The  encroachment  of  accountants  on  branches  of 
business  which  were  till  recently  in  the  hands  of  the  legal  profession, 
is  attracting  a  considerable  amount  of  interest  in  England;  and  the 
legal  journals  receive  frequent  communications  on  the  subject  One 
correspondent  of  the  Law  Times,  after  enumerating  the  enormities  of 
the  less  respectable  members  of  this  class  of  people,  says  that  whenever 
one  of  them 

*^  Presents  himself  at  m^  office  I  decline  to  discuss  any  matter  of  business  with 
1dm,  except  it  be  strictly  m  reference  to  a  matter  of  account ;  and  although  this 
is  calculated  to,  and  in  fact  does,  often  cause  serious  inconvenience,  it  is  never- 
theless a  course  which,  if  adopted  throughout  the  profession,  would  have  a  good 
effect.  It  is  a  subject  for  much  regret  that  more  than  one  large  city  firm  of 
nlidtois,  the  staple  of  whose  business  is  that  of  bankruptcy,  are  known  to  be 
pnctieally  in  partnership  with  firms  of  accountants  for  mutual  pecuniary  .braefit. 
On  the  ouier  hand,  I  hear  of  cases  where  accountants  take  into  their  employ 
lawyers'  derks,  who  do  all  that  portion  of  their  business,  which  would  otherwise 
iail  into  the  hands  of  the  profession.  If  attorneys  do  not  take  some  effectual 
iQcaos  to  prevent  it,  they  will  have  very  powerful  rivals  in  these  *^  accountants," 
and  that  before  long.*' 

Appointment. — Mr  Robeet  Lawrence,  Solicitor,  Oban,  has  been 
sppointed,  by  the  Lord  Chancellor,  one  of  the  Commissioners  for 
Scotland  to  administer  oaths  in  the  Court  of  Chancery. . 

Obituary. — ^William  Mubkay,  Esq.,  Writer,  St  Andrews,  died 
tkere,April7. 

John  Dunn,  Esq.,  Writer,  died  at  Paisley,  April  6. 

7<y  our  Beaders. — ^We  beg  to  remind  our  readers  in  the  country  that  we 
aiinly  depend  on  their  kindnesB  for  reports  of  Sheriff  Court  decisioak 
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We  have  been  induced,  by  urgent  requisitions,  to  print  this  important  delnte 
as  fully  as,  after  this  lapse  of  time,  it  is  possible  to  do  so.  We  regret  that, 
although  they  had  an  opportunity  of  doing  so,  Mr  Garment,  Mr  Watson, 
and  Sheriff  Jameson  and  Moncrieff,  were  unable  to  revise  and  sapplement 
the  newspaper  reports  of  their  speeches.  In  all  other  cases  we  have  to 
acknowledge  the  courtesy  of  the  speakers  in  revising  their  speeches. 

After  Sheriff  Clark*s  paper  (printed  above)  had  been  read  (Monday,  March 
8),  and  some  observations  had  been  made  by  MrCABMENT,  S.S.C.,  who  was 
opposed  to  the  alteration  of  the  present  system,  and  by  Sheriff  Soonce, 
who  favoured  the  abolition  of  the  office  of  Principal  Sherifi^ 

The  Sheriff  of  Chancery  (Mr  M'Laben)  expressed  his  concurrence  in  the 
conclusions  arrived  at  by  the  writer  of  the  paper.  He  believed  the  public 
were  satisfied  with  the  manner  in  which  the  Sheriff  of  counties  performed 
their  duties  as  Judges  of  appeal.  It  was  to  be  observed  that  while  there 
had  been  some  complaint  (he  would  not  say  well-founded  complaint)  regard- 
ing the  administration  of  justice  in  the  Court  of  Session,  the  dissatis&ctioa 
alluded  to  did  not  extend  to  the  Sheriff  Courts.  Was  it  certain  that  the 
confidence  now  extended  to  the  Sheriff  Courts  would  be  continued,  supposing 
such  an  important  change  were  made  in  their  constitiition  as  the  abolition  of 
the  office  of  Sheriff?  The  chief  reason  assigned  for  the  proposed  change  was 
that  appellants  would  thereby  have  a  readier  access  to  the  Court  of  SessioD. 
In  some  cases  that  might  be  a  benefit:  in  others,  probably  in  the  majority  of 
cases,  it  would  be  a  great  misfortune.  It  was  not,  in  his  estimation,  desirable 
that  the  Court  of  Session  should  be  converted  into  a  Court  for  small  causes. 
The  procedure  peculiar  to  that  Court  was  quite  properly,  indeed  neces- 
sarily, much  more  expensive  than  that  of  the  Sheriff  Courts,  because  it 
was  adapted  to  the  adjudication  of  cases  of  great  importance.  Now,  it 
was  proposed  to  make  the  Judges  of  the  Court  of  Session,  whose  time  was 
already  fully  occupied,  perform  the  work  of  the  Sheri£&  of  counties  at 
increased  cost  to  the  litigants,  and  with  increased  delay  to  the  suitors  in 
proper  Court  of  Session  causes.  So  much  was  clear.  Under  the  present 
system,  the  Sheriffs  of  counties  disposed  of  about  2000  appeals  annually. 
A  very  small  proportion  of  those  appeals  found  their  way  into  the  Court 
of  Session.  This  proved  either  that  the  litigants  were  satisfied  with  &e 
Sheriffs'  decisions,  or  that  the  cases  were  not  of  sufficient  importance  to 
justify  a  further  appeal  to  the  Court  of  Session.  If  the  appeal  to  the 
Sheriff  were  done  away  with,  he  did  not  believe  that  the  number  of  appeals 
to  the  Court  of  Session  would  be  materially  increased.  The  result 
would  be  that  the  litigant  would  lose  the  right  which  he  enjoyed 
at  present,  at  a  moderate  cost,  of  obtaining  a  review  of  the  local 
Sheriff's  judgment  by  a  counsel  of  experience,  and  in  many  cases  of  eqaal 
eminence  with  the  Judges  of  the  Court  of  Session;  and  he  would  get  in 
exchange,  a  right  of  appeal  to  the  Court  of  Session,  which  in  most  cases  he 
could  not  or  would  not  exercise.  The  notion  that  the  Court  of  Session 
could  dispose  of  these  2000  appeals,  he  regarded  as  altogether  chimerical. 
Supposing  appeals  to  become  much  more  numerous  than  they  were  at 
present,  the  Judges  would  not  have  time  to  dispose  of  them;  and  he  did 
not  think  the  House  of  Commons  would  be  willing  to  vote  money  to 
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add  to  the  number  of  Judges  in  the  Court  of  Session.  The  only  change 
which  he  thought  necessary  was  to  give  a  power  of  appeal  (limited  to  cases 
of  a  certain  value)  direct  to  the  Court  of  Session,  with  a  proviso  that  if  the 
party  appealed  in  the  first  instance  to  the  Sheriff,  and  failed  in  his  appeal, 
he  shoidd  not  be  entitled  to  appeal  again  to  a  higher  Court«  This,  he 
thought,  would  have  the  effect  of  bringing  up  the  more  important  cases— 
particularly  mercantile  cases  from  the  large  towns — in  which  uniformity  of 
decision  was  desirable,  while  the  Sheriff's  jurisdiction  should  be  maintained 
as  a  means  of  review  within  the  Court  of  first  instance  for  cases  of  inferior 
value  and  importance. 

Sheriff  Hallasd  wished  to  say  a  few  words  on  one  point  only  of  this  con- 
troversy.    There  was  no  more  effectual  superintendence  over  the  doings  of 
an  Inferior  Court  than  the  right  of  appeal     At  present  that  superintendence 
is  exercised  by  some  two  dozen  members  of  the  bar,  a  few  of  whom  are, 
while  the  others  are  not,  in  practice.     For  the  most  part  the  cases  in  the 
Inferior  Court  do  not  get  beyond  them.     But  by  cheap  appeal  to  the  Court 
of  Session,  you  would  vest  that  Court  with  a  continual  and  more  effective 
saperintendence  of  the  Court  below,  in  which  the  Judge  would  know  that 
his  decisions  always  could  get  easily  into  the  Supreme  Court,  whether  they 
actually  went  there  or  not.     He  took  it  that  the  superintendence  so  to  be 
exerdaed  by  the  Court  of  Session  would  be  more  effective  and  satisfactory 
than  the  superintendence  of  the  two  dozen  lawyers  to  whom  he  had  referred 
Sheriff  Jameson,  Aberdeen,  thought  the  extension  of  the  jurisdiction  of 
the  Sheriff  Courts  was  demanded  by  the  wants  of  the  community.     It 
seemed  to  him  to  be  absurd  that  these  Courts  should  be  entrusted  with 
cases  of  personalty  to  the  most  unlimited  amount,  and  that  in  regard  to 
heritable  questions  they  should  be  entirely  excladed.      The  jurisidiction 
should  also  be  extended  in  consistoVial  actions,  more  particularly  in  regard 
to  the  protection  of  poor  women  from  drunken  and  profligate  husbiuids. 
He  should  be  sorry  to  see  the  office  of  Sheriff-Substitute  abolished;  but 
there  should  be  a  reduction  of  the  number  of  the  offices  both  of  Sheriff 
and  Sheriff-Substitute.      At  present  some  Sheriff  had  not  more  than  a 
dozen  cases  combg  before  them^  while  others  had  several  hundreds, 
and  they  were  all  paid  about  the  same  rate.     It  would  be  better  to  have 
men  wi^  high  qualifications,  who  should  have  large  districts,  instead  of 
having  a  number  of  Sheriffs  with  disproportionate  work.     He  held,  also, 
that  if  they  abolished  the  office  of  Sheriff-Principal  they  would  leave  those 
who  could  not  run  the  gauntlet  of  an  expensive  process  in  the  Court  of 
Session  without  appeal 

Mr  J.  Clebk  BfiODiiE,  W.S.,  said  that  one  great  defect  of  the  present 
system  was,  that  the  judgment  of  a  single  Judge  was  appealed  to  another 
angle  Jud^,  there  being,  at  the  same  time,  no  marked  distinction  between 
the  qualities  and  the  status  of  these  two  Judges.  Where  the  result  of  the 
app«d  was  an  affirmance,  it  might  be  satisfactory,  but  in  all  cases  in  which 
the  judgment  was  altered,  it  was  most  unsatisfactory.  There  had  been 
some  question  whether  this  or  that  system  would  increase  the  business  of 
the  Court  of  Session;  but  he  thought  this  quite  a  secondary  consideration. 
It  was  a  matter  comparatively  unimportant  whether  the  business  of  the 
Court  of  Session  would  be  increased  or  not.  Whatever  the  appeal,  that 
appeal  must  be  cheap,  and  therefore  the  amendments  to  be  made  on  the 
forms  of  procedure  in  the  Court  of  Session  entered  largely  into  the  question 
of  the  abolition  of  the  double  Sheriffship.     If  the  double  Sheriff  was 
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abolished,  perhaps  the  best  appeal  would  be  to  the  Oonrt  of  Session,  bat  it 
most  be  an  appeal  withoat  mach  expense.  The  business  in  the  Covut  of 
Session,  especially  in  snch  cases,  was  too  ezpenslTely  conducted,  and  mach 
of  that  expense  arose  from  the  Bar.  The  great  expense  of  cases  in  the 
Conrt  of  Session  was  in  great  measure  occasioned  by  the  heavy  fees  paid 
to  counsel  In  order  to  render  the  appeal  firom  the  reddent  Sheriff  to  the 
Court  of  Session  sufficiently  inexpensive,  it  might  be  necessary  in  these 
appeals,  or  in  a  certain  class  of  them,  to  prohibit  the  employment  of 
members  of  the  Bar.  He  did  not  see  why  they  should  not  have,  to  a 
limited  extent,  in  the  Court  of  Session,  the  system  of  the  Sheriff  Court 
There  seemed  to  be  no  good  reason  why,  in  the  Court  of  Session,  gentle- 
men in  practice  as  solicitors  should  not  be  entrusted  with  cases  of  Umited 
amount  He  believed  this  system  might  be  introduced  with  great  advan- 
tage. It  might  be  arranged  that,  in  cases  under  a  certain  amount,  or  by 
agreement  between  the  parties  in  cases  of  larger  amount,  counsel  should 
not  be  employed.  In  the  Sheriff  Courts,  and  the  offices  of  the  Sheriff- 
Principal  and  Sheriff-Substitute,  there  had,  within  his  memory,  been  mnch 
alteration,  and  he  thought  the  alteration  was  not  for  the  better.  Formerly 
the  Sheriff-Substitute  was  usually  a  person  not  connected  with  the  Bar  of 
the  Supreme  Court  He  was  the  best  man  at  hia  own  local  Bar,  a  man 
of  much  experience,  in  whom  was  placed  great  reliance  by  the  people  in 
his  district  He  was  thoroughly  acquainted  with  all  those  matters  which 
formed  the  great  mass  of  the  business  of  the  Sheriff  Courts,  and,  in  snch 
matters,  his  opinion  was  of  very  great  weight  Rarely,  in  such  matters, 
was  there  any  alteration  of  his  judgment  Above  him  was  a  gentleman, 
frequently  in  the  first  rank  of  the  Bar  in  Edinburgh,  who,  for  a  small 
salary,  was  willing  to  perform  the  comparatively  light  duties  of  that 
honourable  position,  lind  whose  opinion,  in  any  case  involving  matter  of 
law,  was  readily  obtained — ^a  very  cheap  appeal.  The  institution,  by 
means  of  this  combination,  always  appeared  to  him  to  work  exceedingly 
well  But  unfortunately  this  stite  of  things  was  put  an  end  to.  The  Sheriff- 
Substitute  having  originally  been  a  person  to  whom  the  Sheriff-Principal 
deputed  hi»  powers,  and  for  whose  exercise  of  those  powers  the  Sheriff- 
Principal  was  responsible,  the  patronage  of  the  office  of  Sheriff-Substi- 
tute was  vested,  as  it  still  is,  in  the  Sheriff-Principal,  and  thus,  within  his 
own  recollection,  it  came  to  pass  that  that  old  system  was  gradually  departed 
from,  and  the  Shorififs-Principal,  being  themselves  members  of  the  Bar, 
came  to  appoint  as  Sherifl^Substitute  gentlemen  connected  with  the  Bar 
in  Edinburgh.  It  was  quite  impossible  that  the  men  so  appointed  conld 
have  made  much  progress  in  their  profession,  for  at  that  time  the  remunera- 
tion was  small,  and  no  one  who  had  any  position  at  the  Bar  would  accept 
the  office.  The  consequence  was,  that  the  persons  so  taken  firom  the  Bar 
and  appointed  to  these  offices  were  often  not  nearly  so  fit  for  them  as 
those  whom  they  supplanted.  The  result  of  appointing  men  of  higher 
social  position  was  an  agitation  for  increased  remuneration,  and  from  time 
to  time  the  salaries  of  the  Sheriff-Substitutes  were  largely  increased,  so  that 
it  became  a  considerable  object  for  gentlemen  at  the  Bar  to  be  put  into 
these  offices;  and  now,  instead  of  the  greater  proportion  of  the  Sheriff- 
Substitutes  being  men  from  the  local  Bar,  they  are  chiefly  men  from  the 
Bar  of  the  Court  of  Session.  A  further  consequence  was  that  there  having 
been  placed  in  these  offices  barristers,  not  seldom  men  of  as  considerable 
legal  pretensiona  as  the  Sherifi&y  and  holding  as  good  a  social  position,  and 
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these  men  doing  the  real  work,  while  the  Sheriff-Principal  had  compata- 
tivelj  little  to  do,  an  agitation  got  up  for  the  abolition  of  the  office  of 
Shenff-Principal.  The  (][uestion  now  is,  Is  the  doable  Sheriffship  an 
institution  that  should  be  maintained  1  and,  in  the  consideration  of  this 
question,  he  thought  the  element  with  which  he  commenced  was  one  of 
very  material  importance.  It  was,  to  his  mind,  a  very  great  disadvantage 
to  any  system  of  law,  that  they  should  have  a  great  number  of  appeakj 
and  it  was  a  great  disadvantage  to  have  an  appeal  from  one  man  to  one 
man,  especially  where  there  was  no  marked  distinction  in  the  qualifications 
of  the  two  Judges.  No  one  proposed  that  they  should  have  an  appeal  to 
tbe  Sheriff-Principal  as  t^Jinal  judge.  It  was  proposed  that  they  should 
have  an  intermediate  appeal  to  the  Sheriff-Principal,  and  an  appeal  from 
the  Sheriff-Principal  to  the  Court  of  Session.  He  did  not  think  that  a 
desirable  system.  He  thought  it  would  be  a  good  arrangement  if  they 
conld — ^and  he  thought  they  could — cheapen  the  cost  of  an  appeal  to  the 
Court  of  Session.  If  there  was  only  one  resident  Sheriff,  he  might  be  the 
Sheriff-Substitute  or  the  Sheriff-Principal.  In  some  cases  the  one,  in  some 
the  other  might  be  the  better  man,  and  either  might  be  willing  to  accept 
the  post;  but,  as  regards  appeal,  ho  considered  it  would  be  much  better 
tLit  they  should  have  an  appeal  direct  to  the  Court  of  Session,  regulated 
B8  he  proposed.  There  should  bo  in  small  cases  a  cheap  appeal,  and  in 
cases  of  greater  importance  the  public  should  have  their  cases  more  elabo- 
rately discussed  before  the  Court  of  Session. 

Sheriff  Alexander  Monoribff  re-opened  the  discussion  on  Monday,  March 
15.  He  wished  to  explain  at  first  in  a  single  word  that  the  view  which  he  took 
of  the  matter — a  matter  which  he  thought  they  had  already  seen  to  be  one  of 
great  importance — ^was  that  the  present  appellate  jurisdiction  of  the  Sheriff 
ought  not  to  bo  interfered  with,  and  was  of  great  value.  Before  entering  on 
this  question  he,  however,  wish^  to  say  that  he  ventured  to  differ  from  his 
friend,  Sheriff  Jameson,  upon  the  point,  which  he  held  somewhat  extrinsic 
to  the  leading  question,  in  regard  to  the  propriety  of  extending  the  jurisdiction 
of  the  Sheriff  Courts.  So  far  as  he  had  been  able  to  form  an  opinion  on 
that  subject,  he  did  not  think  that  there  was  any  necessity — he  thought 
there  was  an  impropriety  in  any  extension,  except  in  certain  limits  and  on 
special  points.  Proceeding  to  the  subject  truly  under  the  consideration  of 
the  meeting,  he  ventured  to  think  that  they  had  heard  every  reason  to 
SQpport,  and  no  reason  against,  the  appellate  jurisdiction  of  the  Sheri£^  as 
it  at  present  existed.  Mr  Brodie,  in  the  course  of  his  remarks  at  the  last 
meeting,  had  raised  a  very  true  issue  of  the  question,  but  he  differed  from 
these  conclusions,  although  not  to  a  very  decided  or  appreciable  extent. 
Mr  Brodie  had  stated  that  he  thought  that  the  question  depended  to  a  great 
extent  upon  whether  a  direct  appeal  to  the  Court  of  Session  could  not  be 
created  so  as  to  make  it  a  reasonable  substitute  for  the  present  cheap  and 
q)eedy  appeal  to  the  non-resident  Sheriff  He  thought  that  was  a  very  fair 
^y  <^  putting  the  argument,  and  a  very  fair  test  of  the  result  to  which  they 
should  come  might  be  afforded  by  endeavouring  to  follow  Mr  Brodie  in  his 
argument  It  was  said  that  there  was  an  anomaly  in  an  appeal  from  one 
Jadge  to  one  other  Judge,  but  he  maintained  that  that  was  a  thing  which 
happened  often,  and  they  were  all  acquainted  with  appeals  from  more  than 
one  Judge  to  fewer  than  the  number  from  whom  the  appeal  was  taken. 
Therefore  he  did  not  think  that  the  fact  that  the  appeal  was  from  one  to 
another  Judge  waa  an  objection  of  any  substance  by  itself     If  it  were 
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possible  to  have  an  appeal  from  one  Sheriff  to  the  Court  of  Session— dtber 
to  a  Lord  Ordinary  or  to  a  Division — ^in  the  same  expeditions  and  economical 
way  as  from  one  Sheriff  to  another,  there  were  few  who. would  not  ooindde 
with  Mr  Brodie  in  thinking  that  it  was  important  that  it  should  be  done. 
It  was  important,  therefore,  to  see  whether  that  were  possible.  Mr  Brodie's 
theory  was,  that  by  getting  rid  of  counsel  in  certain  cases,  the  appeal  to  the 
Court  of  Session  might  be  so  prepared  by  agents  in  Edinbuigh  perfonning 
the  part  of  counsel,  as  to  make  it  so  simple  and  cheap  that  the  necessity  of 
an  intermediate  appeal  could  be  done  away  with.  He  thought  that  this 
proposal  was  yicious  in  principle,  and  would  be  followed  by  no  good  results 
io  practice^  He  was  not  going  to  deal  then  with  the  question  as  to  whether 
there  should  not  be  a  cessation  of  the  present  system  of  conducting  cases 
in  the  Court  of  Session — ^whether  there  should  be  a  termination  of  the 
division  of  labour  between  practising  pleaders  and  practising  solicitors;  bat 
he  thought  that  at  present  they  did  their  work  best  by  separating  these 
departments  of  their  profession.  The  proposition  of  Mr  Brodie,  wUch  he 
thought  he  was  right  in  saying  was  vicious  in  principle,  was  that  a  ceitua 
class  of  cases,  partly  on  account  of  the  amount  of  money  at  stake,  and  partly 
on  account  of  their  length,  should  be  dealt  with  in  a  different  manner  to 
cases  in  which  there  was  more  money  at  stake.  It  seemed  to  him  that  the 
idea  of  saying  that  in  certain  classes  of  cases  a  writer  in  Edinburgh  should 
be  the  pleader,  was  no  more  absurd  than  to  say  that  in  certain  classes  of 
conveyances,  in  preparing  writs,  an  advocate  should  draw  the  writs  and 
receive  the  fees.  He  thought  both  things  were  thoroughly  vicious  in 
principle — no  less  so  than  if  it  were  proposed  that  on  certun  less 
solemn  Sundays  of  the  year  the  precentor  should  deliver  the  sermons, 
and  the  minister  should  lead  the  psalmody.  What  would  be  less 
vicious  in  principle  would  be  for  the  country  agents  to  correspond  io  the 
first  instance  with  the  advocates,  and  therefore  lead  to  less  expense.  For 
this  reason  he  thought  Mr  Brodie*s  proposal  was  impracticable.  He  went 
on  to  maintain  that  at  present  an  appeal  from  the  Sheriff-Substitute  to  the 
Sheriff  cost  only  a  few  shillings,  and  that  no  good  results  would  follow  the 
appeal  being  taken  direct  to  the  Court  of  Session,  where  the  expense  of 
printing  the  papers  was  often  greater  than  the  whole  cost  of  the  appeal  to 
the  Sheriff^  While  the  expense  of  an  appeal  to  the  Court  of  Session  was 
great,  he  wished  to  remark  that  the  fees  of  counsel  often  made  a  veiy  small 
part  of  the  expenses.  But  if  he  were  wrong  in  all  he  had  said  before  as  to 
the  practical  part  of  the  matter,  there  was  one  fSoct  which  he  thought  would  be 
very  conclusive  in  retaining  the  present  appellate  jurisdiction  of  the  Sheri£ 
If,  according  to  Mr  Brodie*s  design,  the  Court  of  Session  were  made  as 
accessible  a  tribunal  as  the  Sheriff  was  at  present,  why  they  would  give  it 
business  to  do  in  the  mere  appellate  jurisdiction  which  it  would  be  impossible 
to  perform.  What  Court  could  do  it?  If  they  considered  the  number  of 
sources  from  which  the  appeab  came,  they  would  see  that  it  would  stop  the 
Court  of  Session  at  once,  and,  in  order  to  proceed  to  their  disposal,  a  new 
Court  and  a  new  kind  of  machinery  would  need  to  be  introduced,  he  was 
sure  at  a  greater  expense  than  all  the  money  at  present  paid  to  the  Sheri& 
He  therefore  thought  they  would  do  harm  by  abolishing  the  simple 
appellate  jurisdiction  of  the  Sheriff  which,  in  his  opinion,  had  worked 
well. 

Sheriff  Quthbib  Smith,  of  Dundee,  said — There  are  in  Scotland  eighty 
county  Judges,  or  in  round  numbers  one  to  each  40,000  of  the  population. 
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Hy  own  jarisdiction  comprises  the  third  largest  town  in  Scotland,  and 
contains  a  population  estimated  to  be  close  upon  li>0,000.  As  I  find  time 
sufficient,  with  no  inconvenience  to  myself,  and  without  delay,  to  transact 
the  entire  business,  civil  as  well  as  criminal,  devolving  upon  the  Sheriff 
resident  among  that  great  community,  I  have  not  the  least  hesitation  in 
saying  that  the  above  enormous  staff  is  far  in  excess  of  the  actual  require- 
ments of  the  country.  I  do  not  think  more  than  one  Judge  is  really 
necessary  for  perhaps  each  100,000  of  the  population,  which  is  thirty  in 
all;  but  to  make  ample  provision  for  those  extensive  districts  of  the  High- 
lands which  are  very  sparsely  peopled,  and  where  a  functionary  answering 
more  to  the  description  of  a  stipendiary  magistrate  is  probably  required,  I 
believe  that  the  number  of  eighty  might,  with  perfect  propriety,  be  cut 
down  to  forty  or  forty-five.  AJl  beyond  that  is,  in  my  humble  judgment^ 
a  sheer  waste  of  judicial  power;  and  the  first  advantage  which  would  be 
gained  from  the  adoption  of  this  reform  would  be  this:  Qiven  £1000  to  be 
spent  on  a  particular  public  duty,  there  is  a  greater  likelihood  of  its  being 
efficiently  done  if  you  endow  the  office  with  the  entire  sum,  and  thereby 
iodace  one  efficient  man  to  accept  it,  than  by  dividing  it  between  two 
officials— giving  £600  to  the  one  on  the  spot,  and  £400  to  another  in 
Edinburgh  to  supervise  his  proceedings.  This  b  the  real  character  of  the 
system  which  now  prevails,  and,  in  any  discussion  of  this  question,  should 
not  be  forgotten.  The  Sheriff  and  Sheriff-Substitute  are  not  two  Judges — 
each  holding  a  Court^of  his  own — ^the  one  subordinate  to  the  other.  There 
is  only  one  Court,  with  one  Judge,  who,  however,  has  this  extraordinary 
and  anomalous  privilege,  that  he  may  stay  away  from  his  jurisdiction, 
doing  his  work  by  the  hand  of  another,  and  have  Uie  deputy's  acts  sent  up 
to  him  for  confirmation.  You  will  search  Europe  in  vain  for  a  parallel  to 
this  absurdity.  When  the  Bankruptcy  Bill  of  1856  was  before  Parlia- 
ment the  mercantile  community  declared  point-blank  that  they  would 
not  stand  it;  and,  therefore,  in  that  large  and  important  branch  of  judicial 
bosiness^  for  the  last  twelve  years  the  double  Sheriffship  has^practically  ceased 
to  enst.  The  appeal  lies  straight  from  the  Sheriff-Substitute  to  the  Court  of 
Session,  and  the  saving  of  time  and  expense  has  been  such  that  the  system 
has  given  increased  satisfaction  to  the  community.  Is  not  that  some 
encouragement  to  go  on  in  the  same  direction  ?  If,  in  obedience  to  the 
popnbr  demand,  the  jurisdiction  of  the  Sheiiff  Court  must  be  extended  so 
as  to  embrace  almost  eveiy  kind  of  business,  I  need  not  point  out  that  it 
becomes  more  than  ever  necessazy  that  eveiy  means  possible  should  be  taken 
for  making  the  position  of  the  county  Judge  such  that  it  will  become  an 
object  of  desire  to  weU-employed  counsel,  as  it  is  now  to  the  members  of 
the  Bar  generally,  and  the  readiest  way  of  doing  so  is  by  the  abolition 
of  the  double  office,  to  raise  the  status  and  emolument  of  the  resident 
Jodge.  But  this  is  not  all.  The  chief  evil  of  the  existing  system  is  that» 
there  being  no  less  that  five  different  stages  at  which  a  case  may  be  removed 
by  appeal  from  the  Sheriff-Substitute  to  the  Sheriff-Principal,  a  great 
amount  of  time  is  wasted  without  any  corresponding  benefit  It  is  not  so 
much  the  time  actually  taken  in  disposing  of  the  appeal  (for  the  Sheriff  of 
Forfarshire,  at  least,  is  not  chargeable  with  any  neglect  in  that  respect),  as 
the  dday  of  which  the  right  to  appeal  ia  the  pretext  and  occasion,  and  the 
facilities  it  affords  to  a  fraudulent  and  dishonest  litigant  to  wear  out  the 
patience,  and  ultimately  to  defeat  the  just  claims  of  his  creditor.  He  does 
VOL  xm.,  Na  cxLix;^HAT,  1869.  x 
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not  care  whether  his  appeal  is  competent  or  incompetent;  it  is  all  the  nme 
to  him,  for  it  equally  serves  his  purpose — ^it  gains  delay.  Were  the  Sheriff- 
Substitute  absolute  this  would  be  made  impossible,  and  in  the  general  case 
it  would  be  the  pursuer's  own  fault  if  the  record  was  not  closed  on  the  dsy 
of  calling,  or  at  least  the  week  after,  the  proof  taken  in  eight  days  more, 
and  judgment  pronounced  at  latest  in  a  few  days  after  the  trial  Abolish 
the  app^  from  the  Sheriff-Substitute  to  the  Sherifi^  and  no  case  need  be 
in  dependence  for  more  than  a  month,  unless  of  consent  of  both  parties.  I 
have  eyen  had  a  case  before  me  where  the  whole  procedure,  including  the 
making  up  of  the  record,  the  trial,  the  debate,  and  judgment,,  was  accom- 
plished in  sixteen  days  from  the  service  of  the  summons.  In  too  many  cases, 
however,  the  defender  succeeds  too  well  in  using  the  existing  judicial  ^- 
rangements  by  which  a  cause  may  oscillate  between  Sheriff  and  Sheriff-Sab- 
stitute,  for  the  purpose  of  defeating  a  claim  to  which  he  can  state  no  answer 
worthy  of  a  moment's  thought.  I  will  give  you  an  instance  of  how  the  system 
works  from  actual  experience.  Last  week  an  individual  failed  in  DondeeL 
Against  that  person  I  gave  decree  three  months  ago.  If  that  decree  could  then 
have  been  put  to  force,  very  likely  the  creditor  would  have  recovered  his  debt; 
but  my  judgment  was  hung  up.  An  appeal  was  taken  to  the  Sheriff  and 
the  appeal  is  not  decided  yet.  I  will  give  you  another  illustration  from  the 
proceedings  in  a  case  in  my  own  Court.  A  person  who  was  employed  by 
an  Edinburgh  Grm  to  sell  their  goods  in  Dundee,  having  failed  duly  to  remit 
the  monies  which  he  had  realized,  was  sued  in  an  action  of  accounting. 
The  summons  was  served  on  the  30th  October,  1867,  and  on  the  13Ui 
November  I  ordered  him  to  produce  his  books  and  accounts  in  six  days,  in 
order  that  they  might  be  sent  to  an  accountant  to  state  the  balance  dae, 
which  was  the  sole  question  between  the  parties.  On  the  4th  December 
this  order  was  repeated,  whereupon  the  defender  appeals  to  the  Sheriff. 
On  20th  February  the  Sheriff  dismisses  the  appeal  as  incompetent,  and  on 
26th  I  renewed  my  former  order  peremptorie.  No  attention  being  paid  to 
the  order,  on  1st  April  I  gave  decree  by  default  for  £2000,  the  sum  sued 
for,  and  costs.  The  defender  prevented  the  execution  of  the  decree  by 
appealing  to  the  Sheriff,  who  on  19th  June  recalled  it,  and  found  him  liable 
in  costs.  On  8th  July,  I  decerned  for  costs.  The  defender,  by  another 
appeal,  nearly  carried  the  matter  over  to  the  winter  Session  in  October, 
but  the  Sheriff  having  adhered  on  the  22d  July,  a  remit  was  made  to  au 
accountant  on  the  20th.  The  very  day  the  accountant's  report  was  presented, 
finding  the  defender  liable  in  the  sum  of  £574,  he  applied  for  sequestration, 
and  I  suppose  the  unfortunate  pursuers  are  now  ruminating  on  the  question 
whether  the  dividend  they  will  receive  is  worth  all  the  trouble,  annoyance, and 
expense  which  this  ingenious  agent  of  theirs  has  managed  to  put  them  to.  1 
do  not  mention  these  cases  as  an  argument  for  the  abolition  of  all  review.  On 
the  contrary,  I  am  satisfied  that  there  can  be  no  efficient  administration  of 
justice  without  an  appeal,  and  every  appeal  must  occasion  some  delay.  I 
give  them  as  illustrations  which  may  enable  you  to  count  the  cost  of  the 
present  system,  in  calculating  whether  the  benefit  which  we  gain  from  so 
weak  a  Court  of  Appeal  as  now  exists  is  any  proper  equivalent  for  the 
many  disadvantages  with  which  it  is  necessarily  acoompanied.  My  learned 
friend,  the  new  Sheriff  of  Ross,  failed  to  feel  the  real  pinch  of  the  question. 
It  is  not  as  to  the  cost  but  the  value  of  the  appeal  The  cost  is  little,  no 
doubt,  but  the  value  of  an  appeal  to  one  Judge  cannot  for  a  moment  be 
compared  with  an  appeal  to  two,  or  still  better,  an  appeal  straight  to  the 
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Supreme  Court.  The  existing  appeal  is  condemned  by  those  whose 
opinions  on  this  matter  are  entitled  to  most  weight — the  Sheriff  Court 
Procurators.  They  constitute  about  1200  of  the  2000  members  comprising 
the  entire  legal  profession  in  Scotland,  and  are  divided  into  twenty-three 
different  Faculties  or  Societies.  The  Qeneral  Council,  consisting  of  the 
Deans  of  each  Faculty,  at  a  meeting  on  the  26th  Dec.  last,  unanimously 
adopted  certain  resolutions  as  to  Sheriff  Court  reform  which,  so  far  as 
relating  to  the  question  now  before  the  Society,  were  to  the  effect  that  the 
double  Sherifi&hip  being  but  an  appeal  from  one  single  Judge  to  another 
ringle  Judge,  was  not  satisfactory,  and  should  be  put  an  end  to,  and  sug- 
gesting a  new  Appeal  Court,  consisting  of  two  Appeal  Judges.  They  held 
that  the  decision  of  two  Judges,  when  the  judgment  of  the  resident 
Sheriff  is  altered,  would  have  much  greater  weight  with  the  public  than 
the  opinion  of-  only  one.  If  they  affirmed,  the  concurrence  of  three 
competent  Judges  would  terminate  the  great  majority  of  Sheriff  Court- 
litigations.  If,  again,  one  Appeal  Judge  concurred,  and  the  other  differed 
from  the  judgment  of  the  resident  Sherifi^  the  judgment  would  stand 
with  the  advantage  in  the  public  mind  of  two  opinions  against  one, 
unless  altered  by  the  Supreme  Court.  A  copy  of  these  resolutions  has 
since  been  sent  to  all  the  local  Faculties  by  the  General  Council,  with  a 
request  that  they  should  say  whether  they  approved  or  disapproved  of 
tbem.  To  this  request  four  Societies — namely,  Perth,  Kincardine,  Wig- 
town, and  Edinburgh,  numbering  116  members — sent  no  answer;  but  of 
the  remaining  nineteen  no  one  Society  approved  of  the  present  system; 
eighteen  were  in  favour  of  the  new  Court  of  Beview,  composed  of  two 
Judges  as  proposed  by  the  Council;  and  one — the  solicitors  of  Elgin — were 
in  favour  of  an  appeal  direct  frem  the  Sheriff-Substitute  to  the  Court  of 
Session.  This  disposes  of  the  statement  made  at  last  meeting  by,  I  think, 
more  than  one  distinguished  member  of  this  Society,  that  the  present 
system  has  worked  well,  and  has,  on  the  whole,  given  satisfaction  to  the 
country.  How  can  it  be  satisfactory?  It  might  have  been  all  well  enough 
a  quarter  of  a  century  ago,  when,  as  Mr  Brodie  stated,  the  Sheriff-Substitute 
was  an  official  greatly  underpaid,  and  confined  himself  to  merely  routine 
duties,  and  was  very  much  the  inferior  of  his  Principal  both  in  learning 
and  professional  training.  But,  as  we  all  know,  of  late  years  the  class  of 
men  who  from  various  circumstances  have  been  content  to  take  the  office 
of  Sheriff-Substitute  has  greatly  improved.  It  is  not  for  me  to  say  how  far 
this  change  has  operated  to  place  the  Sheriff-Substitute  alongside  of  the 
8heri&  as  regards  professional  position.  Conceding  to  the  Sheriffs  every- 
thing which  they  may  think  or  affirm  to  the  contrary,  there  is  no  answer  to 
this,  that  after  aU,  the  existing  Appeal  Court  is  composed  of  one  solitary  man^ 
who  labours  under  this  immense  disadvantage,  that  he  has  not  seen  the 
witnesses,  and  may  misread  or  misunderstad  the  Sheriff-Substitute's  notes 
of  evidence.  A  brief  note,  sufficient  to  bring  back  the  whole  scene  at  the 
trial  to  my  mind,  may  convey  a  very  different  impression  to  the  mind  of 
another  who  was  not  present.  It  is  impossible  to  photograph  a  witnesses 
demeanour,  and  yet  a  skilful  scrutiny  of  a  person's  demeanour  is  the  surest 
goide  to  the  truth.  Here,  again,  it  may  be  argued  that  every  Court  of  Beview 
must  labour  under  the  same  disadvantage;  but  for  that  very  reason  the  Appeal 
Court  should  be  composed  of  more  than  one  person.  As  matters  now  stand, 
the  appeal  from  the  Sheriff-Substitute  to  the  Sheriff  on  facts  is  an  appeal 
from  a  Judge  well  informed|  to  a  Judge  worse  informed;  and  ahould  tbe 
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latter  overtam  the  Substitute's  judgment,  there  is  no  remedy  to  thedisiatisfied 
suitor  but  the  Court  of  Session.  Either,  then,  he  should  be  allowed  to  go 
there  at  once — the  expense  in  cases  under  a  certain  amount — ^perhaps  XlOO 
— being  limited  to  a  sum  which  will  bear  some  reasonable  proportion  to  the 
amount  iuTolved,  or,  if  that  cannot  be  done,  as  the  friends  of  the  double  office, 
faithless  alike  to  the  law  and  the  Bar,  are  so  sedulously  maintaining  theie  u 
no  help  for  it  but  to  accept  the  proposal  of  the  procurators  and  th»r 
General  Council  for  a  Court  of  Appeal  consisting  of  two  Judges.  In  either 
event  the  existing  arrangement  of  Sheriff-Principal  and  Sheriff-Substttate 
cannot  continu&  I  attach  no  importance  whatever  to  the  argument  dnwn 
from  the  legal  inspiration  accessible  to  the  Sheriff  in  the  Parliament  House. 
No  doubt,  a  brother  advocate  will  tell  you  the  veiy  latest  case  decided  on 
a  particular  point,  which  is  some  advantage;  but  any  off-hand  opinion  is 
not  an  advantage,  but  the  reverse.  As  to  his  administrative  duties,  a  Isige 
part  of  them — namely,  those  relating  to  the  prosecution  of  crimes — are  a 
mere  fiction.  Let  the  Fiscal  be  made  in  theory,  as  he  is  already  in  practice,  a 
Crown  officer,  responsible,  not  to  the  Sheri£^  but  the  law  officers  of  the 
Crown;  and  as  to  what  remains,  the  Sheriff-Substitute  daily  shows  himself 
to  be  just  as  capable  as  the  Sheriff  of  executing  the  ministerial  duties 
pertaining  to  the  office  in  a  manner  satisfactoiy  to  the  community. 

Mr  W.  Whitb-Millab,  S.S.C.,  said — I  had  not  the  pleasure  of  hearing 
the  paper  on  Sheriff  Courts  which  was  read  at  the  last  meeting  of  the 
society,  and  do  not  know  the  practical  views  therein  expressed,  but  I  have 
been  greatly  delighted  with  the  course  the  discussion  has  taken,  and 
especially  with  some  of  the  views  expressed  by  the  Sheriff-Substitate 
of  Dundee.  In  considering  the  question  of  the  Sheriff  Courts,  we  must 
keep  in  view  the  two  branches  into  which  the  subject  naturally  divides 
itself  viz.,  jurisdiction  and  forms  of  procedure,  and  tiie  constitution  of  the 
courts  themselves.  As  to  the  former,  I  must  say  I  am  not  one  of  those 
who  advocate  any  large  extension  of  the  Sheriff's  jurisdiction.  There  are, 
however,  some  anomalies  on  this  head  which  require  to  be  corrected.  For 
instance,  it  appears  to  me  to  be  absurd,  that  while  the  Sheriff  can  decide 
the  question  and  amount  of  interim  aliment  to  be  paid  by  a  husband  to  his 
wife,  he  cannot  decide  the  question  of  permanent  aliment  Then,  again, 
the  Sheriff'  sequestrates  bankrupts  holding  large  heritable  properties,  and 
serves  parties  heirs  to  their  predecessors  in  heritable  estates,  and  yet  he 
cannot,  under  his  ordinary  civil  jurisdiction,  entertain  any  question  of 
dispute  in  regard  to  the  smallest  house  or  piece  of  ground.  The  oonseqaence 
of  this  is,  that  grievous  hardship  is  often  experienced  throughout  the 
country  where  proprietors  of  small  houses  become  insane,  or  die  without 
known  heirs;  and  the  subject  is  swallowed  up  in  the  expense  of  an  appli- 
cation to  the  Court  of  S^aion  for  a  judicial  factor  and  consequent  costs.  I 
think  the  time  has  come  when  the  Sheriff  ought  to  have  power  to  enter- 
tain such  questions;  where  the  rent  of  the  subject  is  under  £20  or  X25.  I 
would  not  argue,  as  some  have  done,  that  Sheriffs  should  have  jurisdiction 
in  actions  of  divorce,  because  I  think  that  is  a  step  towards  which  fiicilitj 
ought  not  to  be  granted;  but  I  certainly  see  no  reason  why  actions  of 
separation  and  aliment  should  be  competent  in  the  Court  of  S^sion  alone. 
The  criminal  jurisdiction  of  Sheriff  ought  also  to  be  extended.  I  need  not 
go  into  particulars  how  far  it  would  be  prudent  to  do  so,  but  I  think  it 
must  be  evident  to  all,  that  numerous  cases  come  before  the  Court  of  Jus- 
tiiaaiy  and  Circuit  Courts  which  could  be  as  well  and  &i  more  cheaply 
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settled  by  the  Sheriff  and  a  jury.  As  to  the  forms  of  procedare  of  the 
Sheriff  Court,  I  coQcur  with  what  was  reported  to  have  been  said  by  Mr 
Garment  at  the  previous  discussion,  that  the  complaint  of  the  public  is  not 
so  much  against  the  delay  and  expense  of  the  Sheriff  Courts  as  against  that 
of  the  Court  of  Session.  I  am  one  of  those  who  maintain  that  the  Sheriff 
Court  Act  of  1853  was  one  of  the  most  successful  pieces  of  legislation  ever 
carried  by  the  present  Lord  Advocate.  It  has  wrought,  on  the  whole,  ad- 
mirably. There  are  cases,  no  doubt,  occasionally,  where  great  delay  occurs, 
hot  that  is  due  almost  entirely  to  the  conduct  of  the  agents.  If  agents,  after 
enrolling  cases,  were  to  press  them  on,  as  they  ought  to  do,  and  not  consent  to 
repeated  prorogations,  I  am  satisfied  we  should  hear  of  no  complaint  of 
delay  in  the  Sheriff  Courts.  One  thing  could  be  easily  done,  namely,  to 
proMbit  prorogations  except  upon  cause  shown  satisfactory  to  the  Judge. 
We  come  then  to  the  constitution  of  the  Courts.  I  have  listened  with  the 
best  attention  I  could  give  to  the  able  arguments  addressed  to  us  in  favour 
of  keeping  up  the  Courts  as  they  are  at  present  constituted;  but  with  all 
deference  to  previous  speakers,  I  maintain  that  it  is  absolutely  impossible  to 
show  that  such  is  required.  Since  the  Jurisdiction  Act  of  1748  passed,  the 
country  has  become  entirely  changed.  Facilities  of  communication  between 
different  parts  of  the  country  render  many  of  the  local  Sheriffs  altogether 
unnecessary.  The  whole  system  of  commerce  .is  chjinged.  The  forms 
of  procedure  are  entirely  changed,  and  the  consequence  of  all  this  is, 
that  many  of  the  Sheriff-Deputes  now  hold  their  offices  as  mere  sinecures. 
We  must  not  look  at  this  question  of  the  Sheriff  Courts  merely 
from  a  lawyer's  point  of  view,  although,  looking  at  it  from  that 
standpoint,  I  would  maintain  the  same  thing.  In  order  that  this  society 
may  have  something  to  guide  them  in  coming  to  a  right  conclusion  on  this 
matter,  I  have  taken  the  trouble  to  summarise  the  returns  which  were  col- 
lected in  1863,  and  where  these  were  imperfect  to  have  them  corrected,  and 
these  I  would  take  the  liberty  of  reading  to  the  meeting.  I  have  purposely 
restricted  this  summary  to  the  number  of  appeals  in  the  different  counties, 
so  as  to  reach  in  some  degree  the  extent  of  work  performed  by  Sheriff- 
Depates,  as  bearing  upon  the  office  of  double  Sheriff,  and  in  each  county  I 
have  given,  not  only  the  number  of  appeals,  but  the  population.*     Well 

Statistios  ABOva  BsvaaaiD  to. 

*  Scotland  could  be  divided  into  seven  districts,  as  follows : — 
I. — EoiKBDBQH  District. 

Population.  Appeals. 

EdinboTgh 273,997  76 

Berwick 30,613  48 

Haddington  37.634  12 

Linlithgow 89,045  17 

PeeblM 11,408  3 

Bozbniffh 54,119  46 

BelkiA   10,449  7 

463,265  204 

II.— Lavabk  Distbiot. 

Aiidrie  66,875  32 

GlMsow 465,183  404 

HMnilton    68,111  87 

Lanark  41,309  11 

631,809  534 
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what  is  the  result?  The  Sheriff  of  Lanarkshire,  with  a  population  of 
631,300,  decides  in  the  course  of  the  year  534  appeals,  in  addition  to  all  his 
other  work.  Notwithstanding  that  several  counties  have  already  been  invited, 
there  are  only  four  other  Sheriffs  in  the  whole  of  Scotland  who  decide  above 
one  hundred  appeals  each  in  the  course  of  the  year,  viz.,  the  Sheri£&  of 
Aberdeen,  Banff,  etc.,  Forfar,  and  Inverness.  There  are  nine  who  decide 
less  than  fifty  appe^  each  in  the  course  of  the  year:  the  Sheriff  of  Peebles 

III.— Abxbdeen  Dibtbict. 

Population.  Appeals. 

Aberdeen 172,948  149 

Peterhead    48,021  29 

Banff   59,216  64 

Elgin    : 44,218  35 

Kincardine  ...  34,446  28 

Nairn  10,066  44 

369,513  849 
IV.—Pkbth  Distbict. 

Perth 112,873  70 

Dunblane 20,627  4 

Dundee 104,000  92 

Forfar  100,000  73 

337,510  239 
v.— Atb  Distbiot. 

Ayr  102,819  48 

Kilmarnock     96,512  20 

Dumfries 75,878  42 

Kirkcudbright 42,495  28 

Renfrew— Greenock   43,894  3d 

Paiflley     120,439  80 

Wigtownahire 42,038  26 

524,075  283 
VI.— Invbbhess  Distbict. 

Cuthnen   41,216  54 

InTemesB  and  Argyle — 

„        Fort-WiUiam 11,486  2 

„         lavomesa    46,909  110 

„        Lochmaddy    13,353  3 

„        Portree  19,748  7 

Orkney     32,895  3 

Eoa*-DingwaU 40,029  24 

Le^lg   21,009  6 

Rou  andCromarty— Tain    !..!!.... 20,518  19 

Sutherlandshire  26,240  2 

ZeOand    , 31,670  4 

303,573  234 

Vn.— FnPB  AND  SnBLtHO  Distbict. 

Fife— Cupar    119,805  69 

„    Dunfermline 35,465  20 

Stirling 91,926  48 

Dumbarton «2,045  41 

Bute 18,831  5 

Kinross 84,623  24 

Clackmannan 21,460  8 

Argyle— Campbeltown  15,397  2 

„        Inverary 45,188  25 

„        Tobermory  15,796  8 

447,521  260 
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has  only  three  appeals,  and  the  Sheriff  of  Orkney  and  Shetland  seven. 
Now,  when  one  considers  that  these  statistics  embrace  every  kind  of 
appeal — ^three  or  four  often  in  the  same  process — appeals  taken  in  the 
course  of  a  proof,  etc.,  I  say  this  is  a  mere  mockery  of  justice,  and  it  is 
impossible  to  hold  up  our  faces  and  say  that  a  second  Sheriff  is  required 
in  counties  like  these.  On  the  other  hand,  we  must  be  careful  that, 
in  dealing  with  these  abuses,  we  do  not  originate  greater  ones.  It 
would  be  a  serious  thing,  if  poor  people  in  the  country  were  to  be  left 
to  the  mercy  and  law  of  a  Sheriff-Substitute,  and  were  not  able  to  get 
review  of  any  kind,  because,  however  much  the  expense  of  an  appeal  to 
the  Court  of  Session  be  curtailed,  they  could  not  take  advantage  of  it 
I  am  not,  therefore,  in  favour  of  at  once  abolishing  the  ofBce  of  the 
doable  Sheriff  Reform  of  this  kind  requires  prudence  and  caution,  and  in 
the  meantime,  and  with  the  view  of  seeing  how  the  measure  would  work,  I 
would  propose  simply  to  reduce  the  number  of  double  Sheri£^  and  to  dis* 
pense  with  Sheriff-Substitutes  in  certain  places  where  these  are  not  required. 
My  idea  is,  that  the  Sheriff-Depute,  in  place  of  being  set  over  a  single  county, 
should  be  set  over  a  whole  district;  and  in  this  way  have  substantial 
work  to  do.  I  would  besides  suggest  that  the  Sheriff-Depute  over  these 
districts,  whatever  his  jurisdiction  may  be,  should  have  his  ordinary  duties 
confined  to  mere  appeal  business,  with  the  addition,  it  may  be,  of  criminal 
business.  Looking  at  Scotland  in  the  light  of  these  statistics,  it  would 
perhaps  be  unseemly  in  me  to  dogmatise  as  to  the  number  of  Sheriff 
necessary  to  do  the  appellate  work  of  the  Sheriff  Courts,  but  certainly  the 
redaction  on  the  present  staff  would  be  a  very  serious  reduction.  Perhaps 
I  may  be  permttted  to  say  that  in  place  of  twenty-three  Sheriff-Deputes,  I 
think  they  could  be  safely  reduced  to  under  ten,  and  at  least  nine  Sheriff- 
Sabstitutes  could  be  dispensed  with,  without  in  the  least  degree  impairing 
the  administration  of  the  law  of  the  country.  I  have  divided  Scotland  into 
seven  districts,  leaving  Lanarkshire  as  one  of  these,  and  except  in  one 
instance,  viz.,  the  Aberdeen  district,  the  Sheriff  in  each  would  have 
less  than  one-half  of  the  work  of  the  Sheriff  of  Lanarkshire  I  would  then 
propose  that  it  should  bo  made  competent  to  appeal  direct  from  the  Sheriff- 
Sabstitute  to  the  Court  of  Session.  I  am  quite. aware  that  this  is  compe- 
tent now,  but  I  am  equally  well  aware  such  appeals  are  frowned  upon  by 
the  Jadges  of  the  Supreme  Court  Instead  of  going  through  four  sets  of 
Judges,  there  should  only  be  one  review,  and  that  either  to  the  Sheriff  of 
the  district,  or  the  Inner  House.  If  the  Court  of  Session  comes  to  be 
reformed,  as  it  ought  to  be,  and  these  appeals  made  easy  and  cheap,  the 
Sheri&  of  the  districts  referred  to,  would  soon  have  less  to  do  than  they 
anticipate.  As  to  the  question  of  expense  to  the  country,  after  making 
vnple  allowance  to  the  Sheriff  of  these  districts  for  their  additional  work, 
by  increase  of  salary,  I  am  satisfied  there  would  be  a  saving  to  the  country 
<^at  least  £10,000  a  year.  It  may,  perhaps,  be  thought  by  some  that  the 
changes  I  have  indicated  are  too  radical  and  extreme,  but  I  am  satisfied 
th&t,  unless  something  of  the  kind  is  carried  out,  and  that  soon,  the  next  ' 
time  the  public  mind  is  stirred  on  the  subject  either  the  double  SheriflBship  or 
the  Court  of  Session  will  go.  The  above  plan  has  this  advantage,  that  it 
^  test  the  feelings  of  the  public  as  to  whether  they  desire  centralisation, 
in  Edinburgh,  of  the  legal  system  of  the  country,  as  in  London,  or 
dissemination  throughout  the  country  by  local  Judges.  I  believe  a  fair  re- 
pi^esentation  of  both  systems  ia  what  is  wanted,  and  what  wo  should  aim  at 
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Sheriff  Clark,  Glasgow,  said  that  he  mast  call  attention  to  one  or  two 
matters  in  which  he  had  been  misunderstood     He  had  been  represented  u 
stating  that  if  the  question  about  the  constitution  of  Sheriff  Courts  in 
Scotland  were  an  open  one,  no  such  Courts  would  be  created,  and  that  they 
were  a  mistake  from  the  beginning.     What  he  had  stated  was,  that  if  they 
were  legislating  for  the  first  time  in  relation  to  County  Courts,  such  a  thing 
as  the  machinery  of  two  Sheriffs  would  not  in  all  probability  be  thought  of; 
but  that  the  system  of  the  double  Sheriffship  having  once  been  adopted,  and 
having,  in  one  form  or  another,  been  in  operation  for  a  long  period,  its 
abolition  like  that  of  some  other  institutions  which   had  intertwined 
themselves  with  the  Scottish  judicial  system,  would  be  attended  with  great 
danger,  and  might  necessitate  corresponding  changes  in  other  branches  of 
the  judicial  machinery  for  which  the  advocates  of  abolition  were  by  no  means 
prepared.     In  the  English  County  Court  system  nothing  analogous  to  the 
double  Sheriffship  existed;  but  then  it  must  be  bonie  in  mind  that  a  large 
class  of  the  causes  decided  in  Scotland  by  the  Sheriff  were  in  England  tried 
by  the  Supreme  Court  Judges  on  circuit.     The  influence  of  the  Supreme 
Court  was  thus  brought  to  bear  on  the  remotest  counties  in  England.    The 
circuits  did  in  England  very  much   what  the    Sherifl^Principal   did  in 
Scotland — ^they  formed  the  channel  by  which  the  practice  of  the  Supreme 
Courts  was  transferred  into  the  provinces.     He  had  also  been  represented 
as  averse  to  any  extension  of  the  Sheriff's  jurisdiction.     Such,  however,  was 
very  far  from  his  meaning.     He  believed  that  any  extension  of  criminal 
jurisdiction  was  uncalled  for  and  undesirable;  but  he  was  strongly  of  opinion 
that  in  correct  theory  the  functions  of  the  Supreme  Court  were  those  of 
review;  and  that  any  legislation  by  which  the  civil  jurisdiction  of  the 
local   Courts  was  extended  would  meet  with  general  approbation.    He 
cordially  agreed  with  almost  all  that  had  been  stated  by  Mr  White-Millar. 
The  statistics  of  business  done  in  the  Sheriff  Courts  as  stated  by  that 
gentlemen  were  unimpeachable.     He  would    particularly  call    attention 
to  the  vast  amount  of  business  overtaken  by  the  Sheriff  of  Lanarkshire. 
It  had  been  said  that  the  double  Sheriffships  sometimes  operated  as  a  bar 
to  speedy  review.     It  was  only  fair  to  Sheriff  Bell  to  state  that  appeals 
seldom  lay  before  him  beyond  a  few  days ;  and  that  instances  could  be 
given  where  appeals  on  questions  of  interdict  had  been  determined  in  half 
an  hour.     Yet  with  all  this  rapidity  of  procedure  it  was  well  known  that 
appeals  from  Lanarkshire  to  the  Court  of  Session  were  rare.     After  allading 
to  some  of  the  arguments  advanced  by  previous  speakers  against  the  retention 
of  the  double  Shcri£&hip,  he  went  on  to  remark  that  the  great  and  increasing 
popularity  enjoyed  by  the  Sheriff  Courts  was  probably  due,  in  great  part,  to 
this  very  institution  of  the  double  Sheriffship  which  it  was  proposed  to 
abolish.     It  was  a  very  significant  fact  that  long  before  the  recent  re-intro- 
duction of  the  County  Court  system  in  England,  local  judicatories  had 
existed  in  that  country  with  a  jurisdiction  quite  as  extensive  as  that  possessed 
by  the  Scottish  Sheri£&,  but  had  fallen  into  abeyance  simply  because  they 
had  ceased  to  retain  public  confidence.     Had  this  nothing  to  do  with  the 
want  of  that  connecting  link  which  in  Scotland  the  Sheriff-Principal  supplies 
with  the  Supreme  Court?     In  conclusion,  he  might  state  that,  while  he 
strongly  advocated  the  continuance  of  the  double  Sheriffship — ^particularly 
in  Lanarkshire,  which  from  its  vast  amount  of  business  was  differently 
situated  from  other  counties — he  was  by  no  means  blind  to  imperfections  in 
the  present  system,  some  of  which  he  had  noticed  in  his  paper.    These  it 
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vas  easy  to  correct  by  some  very  obvious  alterations;  bat  with  them  the 
Sheriff-Principalship  had  no  connection.  It  had  been  strongly  urged  that 
in  appeals  on  matters  of  fact,  the  Sheriff's  judgment  could  not  be  so  trust- 
worthy as  that  of  his  Substitute;  since  the  latter  had  seen  the  witnesses, 
while  the  former  had  to  deal  with  the  notes  of  evidence  only.  But  it  was 
obrious  that  whatever  weight  there  might  be  in  this  objection,  it  would  apply 
with  equal  force  to  an  appeal  to  the  Supreme  Court,  or  indeed  to  any  appeal 
whatever,  which  did  not  involve  a  new  trial.  In  the  English  County  Courts, 
the  difficulty  here  alluded  to  was  met  by  the  intervention  of  a  jury  of  five  or 
seVea  If  that  expedient  was  thought  undesirable  in  Scotland,  the  obvious 
remedy  was  to  have  the  evidence  taken  fully  in  short  hand — a  practice 
which  had  been  found  to  work  admirably  in  the  Court  of  Session,  and 
which  was  much  desiderated  by  the  practitioners  in  the  Sheriff  Courts. 

Mr  Watson,  advocate,  thought  that  the  question  before  them  was 
simply  whether  the  present  appellate  jurisdiction  of  the  Sheriff-Depute 
OQght  to  be  maintained,  and  that  it  did  not  involve  any  inquiry  as  to 
the  jurisdiction  of  the  Sheriff-Substitute,  or  to  the  number  of  Sheril&- 
Substitute   which  would  be  sufficient  to  form  a  judicial  staff  capable 
of  overtaking  the  work  of  the  country;  nor  yet  did  it  necessarily  lead  to 
whether  the  office  of  Sheriff-Depute  ought  to  be  maintained  and  not 
abolished.      He  held  that  the  appellate  jurisdiction  which  the   Sheriff 
exercised  was  an  appellate  jurisdiction  of  an  anomalous  kind.    In  his  mind, 
the  only  proper  appellate  jurisdiction  which  was  exercised  by  the  Sheriff- 
Depute  was  confined  to  the  review  of  cases  decided  by  his  Substitute,  both  ' 
in  law  and  facts,  between  the  value  of  £12  and  £25,  and  the  jurisdiction 
to    review  upon  the   facts   all   cases    between    the  value  of  £25    and 
£40.      The   appellate  jurisdiction   of  the   Sheriff  in   other    cases  was 
simply    a  step  interposed    between   the    Sheriff  Court    and    the    true 
Court  of  Appeal — namely,  the  Court  of  Session  in  Scotland.     He  had 
heard  a  suggestion  to  the  effect  that  for  the  purpose  of  maintaining  efficient 
the  judicial  tribunals  throughout  Scotland  it  was  not  right  and  necessary 
to  maintain  a  central  tribunal.     They  never  would   have  efficient  local 
jadicatory  tribunals  unless  they  were  controlled  by  some  central  check,  or, 
to  put  the  case  more  strongly,  unless  they  had  a  rule  of  judgment  to  look 
up  to,  and  sufficient  to  compel  them  to  observe  that  uniformity  which  was 
necessary  to  give  the  public  confidence  in  these  tribunals,  and  to  maintain 
them  as  useful  institutions  in  the  land.     If  the  true  Court  of  Appeal  were 
the  Court  of  Session,  the  question  narrowed  itself  very  much  to  this: 
whether  they  were  to  have  a  second  Court  of  Appeal  interposed  between  the 
Sheriff-Substitute — the  local  Judge — and  that  Court.     He  was  of  opinion 
that  that  appellate  tribunal  was  not  required,  and  that  it  was  not  expedient 
that  the  appellate  jurisdiction  of  the  Sheriff  should  remain.    In  point  of  fact, 
whenever  any  case  involving  monetary  interests  to  a  large  amount  arose  before 
the  Sheriff  Court,  they  had,  at  the  present  moment,  after  the  judgment  of  the 
local  Judge,  no  less  than  three  appeal  courts  on  questions  of  law;    When  a  case 
tomed  on  the  law  it  had  to  run  the  gauntlet  of  the  Sheriff  Court,  the  Court 
of  Session,  and  the  House  of  Lords.     The  appeal  to  the  Sheriff  was  simply 
moltiplying  expenses  without  any  corresponding  benefit,  because  the  appeal 
was  from  one  man  to  another,  and  such  appeals  would  not  continue  to  com- 
mand the  respect  of  litigants,  and  they  would  invariably  have  more  or  less 
dissatisfaction.     He  thought  there  was  not  the  least  reason  why  in  every 
case  an  appeal  to  t^e  judgment  of  the  Conrt  of  Session  upon  an  interlocutor 
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of  the  inferior  judge  should  not  be  invariably  allowed,  and  why  it  should  not 
be  possible  to  have  it  at  an  expense  which  would  not  deter  litigants  from  en- 
tering the  walls  of  that  Court.  He  had  no  doubt  there  were  many  things  in 
the  Court  of  Session  which  did  at  the  present  moment  act  as  a  bar  to  tiieae 
appeals;  and  he  instanced  the  great  expense  to  which  litigants  were  put  merely 
fur  the  printing  of  papers.  All  cases  of  small  amount,  he  said,  by  a  simple 
marking  of  appeal  on  the  interlocutor  sheet,  should  have  the  effect  of 
making  that  a  pending  case  in  the  Court  of  Session;  and  it  ought  to  appear 
on  the  roll  of  that  Court  for  the  purpose  of  being  discussed  and  disposed 
o£  He  contended  that  the  expense  of  such  cases  would  be  exceedingly 
trifling,  and  he  did  not  see  why  the  Judges  of  the  Court  of  Session  should 
not  be  able  to  dispose  of  every  one  of  the  appeals.  He  concluded  by  con- 
tending that  this  would  effect  a  great  reform  in  the  Court  of  Session,  and 
that  its  usefulness  to  the  public  would  thereby  be  greatly  increased. 

Mr  G.  R  Teknent,  Glasgow,  said  that  the  mercantile  community,  as  a 
body,  were  quite  decided  that  the  double  Sherif&hip  could  not  be  main- 
tained,  and  he  argued  that  the  jurisdiction  of  the  Sheriff  should  be  greatly 
enlarged. 

Mr  Dove  Wilson,  advocate,  Sheriff-Substitute  of  Kincardineshire,  said 
that  although  cheapness  and  speed  were  the  two  grounds  on  whiditbe 
present  appeal  system  could  best  be  defended,  the  system  was  often  a  cause 
of  great  expense  and  delay.  The  appeal  to  the  Sheriff-Depute  was  seldom 
very  cheap,  except  when  it  was  unnecessary.  If  the  decision  given  by  the 
Sheriff-Substitute  were  so  plainly  right  that  it  was  not  worth  while  to  offer 
argument  against  it,  or  that  the  argument  used  against  it  needed  no  reply, 
the  appeal  might  cost  the  few  shillings  or  the  two  or  three  pounds  at  the 
outside  that  had  been  talked  of.  But  if  the  point  raised  were  a  difficult 
one,  and  written  arguments  were  used,  the  appeal  might  cost  £7  or  j£8,  or 
even  £1 0  to  each  side;  and  the  result  might  after  all  be  the  unsatisfactory  one 
of  simply  getting  the  decision  of  one  Judge  to  set  against  that  of  another.  The 
cost  of  the  appeal  was  of  such  a  kind,  that  it  often  happened  that  the  greater 
the  expense  the  more  unsatisfactory  was  the  result.  Then  as  to  the  delay, 
that  was  often  very  great  Where  argument  was  required,  two  to  six 
months  often  elapsed  before  the  appeal  was  decided.  Moreover,  it  had  to 
be  recollected  that  there  was  not  a  single  appeal  in  each  case.  The  theory 
of  the  present  system  was  that  the  Sheriff-Substitute  was  incompetent  to  guide 
a  case  to  an  issue  on  the  merits,  and  appeals  were  allowed  against  his  orders 
at  five  different  stages  of  the  cause.  Now,  on  all  these  appeals  aigamrat 
was  competent;  and  on  three  of  them,  the  appellant  could  insist  on  argu- 
ment as  matter  of  right  An  idea  could  thus  be  formed  of  how  costly  and 
tedious  this  appeal  system  might  make  a  cause.  It  appeared  from  the 
statistics  of  1863,  that  in  no  fewer  than  seven  counties  was  the  average 
duration  of  a  contested  cause  over  a  year,  and  in  many  counties  the  average 
cost  had  exceeded  £20,  and  even  £30,  on  each  side.  Doubtless  the 
statistics  which  the  Royid  Commission  was  now  collecting  would  show  an 
improvement  on  this  state  of  matters ;  for  the  publicity  attending  the  use 
of  statistics  had  already  produced  good  effects,  and  avoidable  delays  had 
became  less  frequent,  but  great  delay  and  great  expense  were  inherent  in 
the  system.  It  was  a  system  which  could  not  exist  unless  the  processes 
were  conducted  on  the  plan  which  had  so  happily  been  likened  to  a  game 
of  battledore  and  shuttlecock;  for  the  moment  they  came  to  the  conclusion 
that  they  ought  to  have  as  Judge  ordinary  a  man  who  was  competent 
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(wiUiont  interfereDce)  to  guide  a  cause  to  a  final  deciaion  on  the  merits,  the 
whole  excuse  for  the  present  system  was  gone,  and  it  became  clear  that  if 
there  was  to  be  but  one  appeal,  it  must  be  to  a  tribunal  of  a  distinctly 
higher  and  more  authoritative  character  than  that  which  had  giveu  the  first 
deciaion.  But  if  there  was  anything  which  lawyers  had  to  take  as  a  fact, 
it  was  that  the  mercantile  community,  and  indeed  the  whole  public,  were 
utterly  weary  of  this  battledore  and  shuttlecock  game,  and  were  deter- 
mined that  actions  must  in  future  be  conducted  on  the  only  rational  plan, 
that  of  having  as  judge  ordinary  a  man  competent  to  ascertain  and 
decide  the  merits  of  the  cause,  and  then  an  appeal  from  his  final  decision  to 
a  higher  tribunal.  He  would  not  enter  upon  the  question  whether  the 
results  of  the  present  system^  setting  aside  the  elements  of  cost  and  time, 
were  otherwise  satisfactory.  He  would  only  say  that  it  appeared  to  him 
that,  in  the  not  unlikely  case  of  the  Sheriff-Depute  and  Sheriff-Substitute 
differing  upon  a  difficult  point,  it  would  not  be  possible  td  contrive  any 
means  for  making  the  losing  litigant  more  dissatisfied,  than  that  he  should 
have  gained  his  case  before  the  Judge  who  had  seen  the  parties  and  the 
witnesses,  and  should  lose  it  before  another  Judge,  who  might  (or  might 
not)  be  a  better  lawyer,  but  who  had  seen  neither  parties  nor  witnesses, 
and  who  therefore  had  necessarily  a  less  clear  idea  of  where  the  truth  and 
justice  of  the  matter  lay.  So  far,  therefore,  it  seemed  clear  that  the  present 
system,  though  not  ill  adapted  perhaps  to  the  circumstances  in  which  it 
originated,  was  no  longer  suitable.  What  was  to  come  in  its  place]  was 
the  serious  question;  and  the  regulation  of  the  new  appellate  arrangements 
woald  require  the  most  careful  consideration,  and  to  be  approached  by  all 
parties  concerned  with  the  most  patient,  forbearing,  and  anxious  attention 
to  what  was  necessary  for  the  interest  of  the  public.  So  far  as  the  matter 
had  hitherto  been  discussed,  his  own  impression  was  in  favour  of  that 
phm  for  having  two  judges  to  decide  the  appeals  on  circuit  which  had  been 
proposed  by  the  Council  of  the  Procurators.  The  only  objection  to  that 
plan  was  that  it  widened  the  present  interval  of  separation  between  the 
local  Judges  and  the  Court  of  Session,  by  interposing  a  stronger  intermediate 
Court  than  at  present  existed ;  but  possibly  arrangements  might  be  practic- 
able by  which  the  new  circuit  appellate  tribunal  might  form  part  of,  and 
not  be  distinct  from,  the  central  C(furt;  and  if  that  could  be  done, — leaving 
to  the  parties  the  option  of  being  heard  by  their  agents  or  by  their  counsel,  as 
they  thought  most  for  their  own  interests, — it  might  be  possible  to  bring  the 
local  tribunals  directly  under  the  control  of  the  supreme  tribunal,  and  at 
the  same  time  both  to  quicken  and  render  less  costly  the  administration  of 
justice. 

Mr  Birns,  advocate,  said  that  the  main  grounds  on  which  the  appellate 
jorisdiction  of  the  Sheriff  had  been  objected  to,  were  the  expense  and  delay 
thereby  caused  to  litigants  in  the  Sheriff  Courts;  but  it  appeared  to  him 
that  the  remedy  proposed  of  transferring  the  appeal  in  ordinary  Sheriff 
Court  cases  to  the  Court  of  Session  would  greatly  increase  both  evils.  The 
expense  which  must  necessarily  attend  an  appeal  to  the  Supreme  Court 
would  be  so  great  as  virtually  to  exclude  appeal  altogether  in  many  cases 
where  an  appeal  would  be  reasonable  and  proper,  but  where  the  value  at 
stake  was  not  great;  and,  on  the  other  hand,  an  appeal  without  caution  to 
the  Court  of  Session  with  the  certainty  of  several  months'  delay,  would 
tempt  appeals  in  the  smallest  cases  by  litigants  fighting  for  delay.  There 
were  two  reasons  why  a  cheap  available  appeal  in  every  4»8e  from  the  final 
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decmon  of  the  local  Jadge  ahoold  be  pioTided;  one  was  thai  the  ddibento 
review  by  another  Jadge  removed  all  saspidon  of  nnfainiess  or  prejudiM 
that  might  justly  or  oojastly  attach  to  the  local  Jadge,  and  gave  oertuntj 
to  the  nnsacces^dl  litigant  that  his  case  had  been  once  at  least  fairiy  and 
carefaUy  considered.  The  other  advantage  of  an  available  appeal  wis  thtt 
it  tended  greatly  to  gnard  the  Jadge,  subject  to  review,  from  rashness  and 
-precipitancy  in  the  decision  of  casesi  The  pressure  of  business,  and  the 
necessity  for  despatch  in  the  Sheriff  Conrt,  made  it  in  the  highest  degrm 
desirable  that  the  Sheriff-Sabstitnte  should  feel  that  eveiy  judgment  he 
gave  would  probably  be  reviewed.  To  secure  a  proper  appeal  it  i^peared 
desirable  to  divide  Sheriff  Court  cases  into  two  classes — ( 1 )  Those  in  which 
the  value  was  so  great  that  the  parties  might  reasonably  be  expected  to 
bring  them  by  appeal  before  the  Supreme  Court;  and  (2),  those  of  smaller 
value  which  ought  generally  to  be  disposed  of  in  the  Sheriff  Court 

In  the  class  of  cases  of  great  value,  the  appeal  should  be  direct  from  the 
Sheriff-Substitute  to  the  Court  of  Session,  unless  both  parties  agreed  to 
appeal  to  the  Sheriff  In  cases  of  smaller  value,  the  ordinary  appeal  should 
be  to  the  Sheriff;  but  as  finality  might  in  some  cases  be  oppressive,  an 
appeal  might  be  allowed,  but  guarded  with  conditions  to  prevent  abusa 
The  appellant  might  be  required  to  implement  the  decree  pending  appeal, 
or  to  consign  or  find  caution  for  the  amount  of  the  decree  and  also  for 
expenses — ^this  appeal  being  n^rded  as  an  extraordinary  remedy,  corres- 
ponding to  an  appeal  from  the  Court  of  Session  to  the  House  of  Lorda. 
Some  such  modification  of  the  present  system  might  be  an  improvcmeot, 
but  the  public  would  feel  it  to  be  an  intolerable  hardship  to  have  no  redress 
from  a  judgment  of  a  Sheriff-Substitute  except  in  the  Court  of  Session. 

Mr  J.  F.  M'liEyKAK  (the  Honorary  Secretary),  in  closing  the  debate, 
remarked  that  the  subject  had  not  been  much  discussed  from  what  he 
thought  the  right  point  of  view.  The  Sheriff  Courts  were  but  a  part  of 
our  judical  system,  and  it  was  impossible  to  arrange  about  the  part  with- 
out considering  the  whole.  The  agitation  which  led  to  the  appointment 
of  the  Courts  of  Law  Commission,  the  Court  of  Session  Act  of  1868,  and 
the  formation  of  this  Society,  had  its  origin  not  in  the  state  of  the  Sheriff 
Courts,  but  in  the  perception  of  the  decayed  state  of  business  in  the  Court 
of  Session,  and  in  discussions  relative  &  that  To  this  little  allusion  had 
been  made.  The  Court  of  Session  was  indeed  noticed  by  one  or  two 
speakers,  who  maintained  that  it  could  not  perform  its  work  were 
it  made  the  Appeal  Court  for  the  country.  There  were  about  1900 
appeals  in  a  year  to  the  Sherifis,  and  there  were  certainly  fewer 
than  1000  of  these  appeals  of  final  judgments.  But  adding  a 
thousand  to  the  eleven  hundred  cases  annually  entering  the  Court  of 
Session  (in  the  1100  were  included  the  appeals  now  taken  from  the 
Sherifis-Principal),  the  total  would  be  2100  cases  yearly  for  the  Court  of 
Session,  and  this  was  said  to  be  beyond  its  powers.  Why,  the  commence- 
ment  of  the  agitation  was  Lord  Ormidale's  demonstration,  that  in  the  end 
of  last  century,  when  the  Conrt  was  not  so  well  organised  as  now,  the  new 
cases  entering  yearly  were  2700  (more  nearly  2800),  and  that,  notwith- 
standing the  doubling  of  wealth  and  population,  they  had  from  that  time 
steadily  diminished  in  number,  till  now  they  were  only  1100  annually. 
Were  all  the  appeals  now  taken  to  the  Sheriflb  to  enter,  they  would  only 
restore  the  business  to  its  old  amount,  whereas  the  business  ought  to  be 
much  greater  than  it  formerly  wasL    He  therefore  thought  the  qieakers 


SCOTTISH  LAW  AMENDMENT  SOCtiETY.  286 

referred  to  had  failed  at  this  point  It  was  not,  however,  to  show  this  he 
had  recalled  the  preceding  facts.  The  serious  matter  was  that  the  Court 
of  Session  had  been  losing  its  hold  on  the  business  of  the  country  as  a 
Court  of  first  instance,  and,  at  the  same  time,  had  no  proper  control  of 
the  series  of  subordinate  Courts.  They  all  knew  what  this  meant.  The 
decay  of  vitality  at  the  centre  had  affected  the  whole  judicial  system,  which 
might  be  said. to  be  suffering  from  a  disease  analogous  to  ''a  softening  of 
the  brain  *'  in  man.  He  had  the  profoundest  respect  for  the  Judges  in  the 
Court  of  Session,  some  of  whom  were  men  of  distinguished  ability;  but 
they  were  not  all  equals,  and  it  had  for  some  time  been  matter  of  obser- 
vation that  difficulties  were  experienced  in  filling  the  Bench.  The  business 
was  so  small,  only  few  in  the  profession  of  an  advocate  could  get  a 
thorough  practical  acquaintance  with  the  law,  and  he  believed  he  was 
right  in  stating  that  we  had  fewer  fully-occupied  counsel  than  there 
were  Judges  in  the  Supreme  Court.  A  result  of  this  was,  the 
Bar  had  come  to  resemble  a  service  rather  than  a  profession,  the 
small  minority  only  finding  employment,  and  the  great  majority  wait- 
ing on  for  appointments.  .  That  was  a  lamentable  state  for  the  Bar 
of  a  country  to  be  reduced  to,  inasmuch  as  it  was  desirable  a  Bar 
should  be  independent  as  well  as  learned,  and  inasmuch  as  from  the  Bar 
had  to  be  selected  not  the  Judges  of  the  Court  of  Session  merely,  but  also 
the  Appeal  Sheriff,  and  the  great  majority  of  the  Sheriffs  resident  in  the 
counties,  It  was  notorious  that  wo  had  not  a  sufficiency  of  business  to 
give  a  practical  training  to  so  many  Judges  as  were  required,  and  that  in 
consequence  many  were  appointed  to  judicial  offices  untrained,  and  were 
thus  put  in  a  position  to  train  themselves  as  they  best  could  at  the  expense 
of  the  public.  Beyond  this  lay  questions  connected  with  the  multiplicity 
of  our  proceedings,  and  especially  of  appeals,  and  with  delay  and  expense 
in  litigation.  These  would  of  course  have  to  be  attended  to.  But  the 
chief  point  of  public  interest  was  to  see  the  judicial  system  vigorous  and 
effective  for  its  purposes,  and  that  could  never  be  without  vigorous  and 
efficient  Judges,  and  these  could  not  be  got  so  long  as  the  central  authority 
ia  the  system  remained  in  the  condition  of  imperfect  vitality  it  now  exhi- 
bited. Qlancing  at  the  history  of  the  Courts  in  Scotland,  he  then  showed 
how  *<  the  double  Sherifi&hip  *'  arose,  and  that  as  it  is  an  accident  in  Scot- 
land, so  it  is  without  parallel  in  any  other  country.  He  pointed  to  the 
enactments  which  from  time  to  time,  since  1803,  extended  the  jurisdiction 
of  the  Sheriff  Courts  on  the  one  hand,  and  limited,  or  in  effect  limited,  that 
of  the  Court  of  Session  on  the  other.  They  were  numerous,  and  to  them 
he  ascribes,  as  the  chief  cause,  the  decline  of  the  Court  of  Session.  Al- 
though we  had  no  regular  judicial  statistics,  it  was  yet  possible  to  connect 
the  £ill8  in  the  figures  returned  as  representing  Court  of  Session  business 
with  these  enactments,  and  impossible  not  to  believe  that  as  this  Court  lost 
the  Sheriff  Courts  gained,  till  now  the  latter  had  the  vastly  preponderating 
portion  of  the  business  of  the  country  to  dispose  of.  Within  the  time  that  the 
Sheriff  Courts  had  thus  gfiined  ground,  the  Sheriffs  (Principal  and  Substi- 
tate)  had  come  to  be  what  they  are,  and  to  be  related  to  one  another  as 
they  are.  The  Sheriffs,  or  most  of  them,  were  formerly  resident,  and  the 
Substitutes  were  formerly  local  practitioners.  On  every  extension  of  juris- 
dicUou  they  found  new  grounds  of  claim  for  an  increase  of  salary.  The 
salaries  of  both  were  from  time  to  time  raised,  till  the  office  of  Sheriff' 
Substitute  came  to  be  coveted  by  members  of  the  Bar^  and  till|  as  now^  the 
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Sheriff-in-the-fint-infltuice  and  the  Sheriff-on-appeal,  instead  of  bdng 
inferiors  and  superiors,  are  persons  of  the  same  social  and  professionid 
standing,  and,  on  the  whole,  of  equal  authority.  This  was  material  in  the 
discussion  as  demonstrating  the  appeal  to  be  unsatisfactory — such  an 
appeal  as,  looking  to  its  nature  alone,  ought  not  to  be  allowed  to  exist  in 
any  well-conceived  judicial  system;  and  they  would  remember  that  Mr 
Clark  had  said,  on  this  ground,  no  one  would  think  of  having  such  an 
appeal  as  a  feature  of  the  judicial  system.  Were  we  now  devising  a  system. 
It  was  as  well  this  was  so;  but  he  (Mr  M'Lennan)  contended,  that  had  it 
been  otherwise — had  the  appeal  not  stood  thus  condenmed — ^it  should  yet 
be  abolished  in  respect  of  its  consequences  on  the  central  authority,  and, 
through  it,  on  the  system  as  a  whole.  This  position  was  now  the  stronger, 
in  respect  of  the  case  that  had  been  made  out — ^he  thought  it  was  made 
out — ^for  a  fresh  and  great  extension  of  Sheriff  Court  jurisdiction.  In 
favour  of  this  extension  nearly  all  parties  were  agreed.  The  country  pro- 
curators were  pressing  for  it,  the  Sherifis-Principal,  or  many  of  them,  were 
demanding  it,  and  so  were  the  Sheriff-Substitutes.  It  was  demanded  in 
the  interests  of  the  public;  and  though  the  public  were  not  pressing,  he 
believed  it  was  for  the  public  interest.  But  could  this  extension  be  con- 
ceded without  a  change  of  arrangements,  considering  what,  in  past  time, 
the  effect  of  such  extensions  on  the  central  authority  had  beenf  Were 
they  prepared  to  close  the  Court  of  Session,  and  hand  over  the  country  to 
lawlessness  f  That  was  not  to  be  thought  of  The  Court  of  Session  was 
as  essential  to  the  series  of  Courts  as  a  head  to  a  body,  and  the  concession, 
therefore,  could  be  made  on  one  condition'  only — the  abolition  of  the 
appellate  jarlsdiction  of  the  Sheriflb,  which  would  put  the  County  Coart 
Judges  in  the  position  of  Lords  Ordinary.  This  would  establish  direct 
relations  between  the  Superior  Court  and  the  Courts  subordinate  to  it; 
and  when  such  relations  were  established,  it  might  be  hoped  the  Coort  of 
Session  would  recover  itself,  and  that  the  Bar  of  Scotland  would  once 
more  become  a  well-trained  and  independent  body.  The  Sheriff  Courts 
would  gain  by  an  arrangement  which  would  secure  for  them  Judges  more 
efficient  than  at  present,  acting  under  the  immediate  eye  of  the  Superior 
Court  The  fund  set  free  by  the  change  would  make  it  possible  to  gire  a 
more  becoming  remuneration  than  they  now  receive,  both  to  the  County 
Court  and  to  the  Court  of  Session  Judges,  and  the  effect  of  that  alone 
would  be  to  increase  the  efficiency  of  the  judicial  stafil  In  conclusion,  he 
said  that,  but  for  the  rules  making  it  incompetent  to  do  so  without  notice, 
he  would  move  a  resolution  to  the  effect  that  the  appellate  jurisdiction  of 
the  Sheriffs  should  be  abolished,  and  he  had  no  doubt  that  resoktion 
would  express  the  sense  of  the  meeting.  As  it  was,  he  begged  to  move — 
as  the  only  competent  means  of  keeping  the  question  open — that  Mr 
Clark's  paper  be  remitted  to  the  Sub-Committee  of  the  Committee  on 
Law  Courts  on  the  Sheriff  Courts  of  Scotland,  to  consider  and  report. 

This  motion  was  agreed  to,  and  the  Churman  (the  Solicitor-General) 
returned  thanks,  in  the  name  of  the  Society,  to  Mr  Clark  for  his  able 
paper. 
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COURT    OF    SESSION. 
{Reportedly  WiUiam  GuiJirieand  William  Mackintosh^  Esquires,  AdvoccUa). 

FIRST  DIVISION. 

Cunningham  v.  Anstbutheb,  &c. — March  18. 
Trust — Marriage  Contract — Conjunct — Fee  and  Liferent — Appointment 
^Parent  and  Child — Discharge, — Mr  James  Anstruther,  W.S.,  died  19tt 
May,  1867.  By  his  first  marriage  he  had  three  daughters — Mrs  Maria 
Anstruther  or  Smith  Cunningham,  Mrs  Annie  Catherine  Anstruther  or 
Mercer,  and  Miss  Lucy  Sarah  Anstruther.  He  married  again  in  1866 
Mrs  Annabella  Agnes  Anderson  or  Anstruther.  He  had  no  children  by 
the  second  marriage.  By  the  marriage  contract  with  his  first  wife,  ho 
bound  himself  to  secure  £4000  on  her  and  her  children,  which  reserved 
power  to  himself  to  apportion  and  divide;  and  Mrs  Anstruther  made  over 
to  her  husband  and  herself,  and  the  survivor  in  conjunct  fee  and  liferent, 
and  to  the  child  or  children  of  the  marriage,  her  whole  means  then  belonging 
to  her,  or  which  should  pertain  to  her  during  the  subsistence  of  the 
marriage.  Power  was  reserved  to  the  husband  and  wife  jointly,  or  to  the 
Rurvivor,  to  apportion.  Pursuers,  Mrs  Cunningham  and  Mrs  Mercer,  main- 
tained that  the  wife's  means  amounted  to  £71,000.  By  the  ante-nuptial 
contract  of  Mr  and  Mrs  Smith  Cunningham,  Mr  and  Mrs  Anstruther 
bound  themselves  to  pay  to  trustees  £5000  pounds,  and  Mr  and  Mrs 
Cunningham  accepted  this  provision  in  satisfaction  of  all  legitim  and  of  all 
claims  whatsoever,  which  Mrs  Cunningham  had  in  any  manner  of  way  by 
or  through  the  death  of  her  father  or  mother,  or  by  the  contract  of  marriage 
of  her  father  or  mother.  Mrs  Mercer  was  married  in  1861,  and  a  similar 
provision  of  £5000  .was  settled  by  Mr  Anstruther  upon  her.  Mrs  Anstruther 
having  died  in  1859,  Mr  Anstruther  was  again  married  in  1866,  and  he 
executed,  with  consent  of  his  daughter  Lucy,  on  8th  Oct.,  1866,  a  trust- 
disposition  to  defrs., — viz.,  to  his  widow.  Miss  Lucy  Anstruther,  and 
Thomas  Anderson.  He  directed  them  to  pay  over  or  invest  £20,000  for 
his  daughter  Lucy,  and  £30,000  for  his  widow,  with  other  provisions 
which  completely  deprived  his  married  daughters  of  any  participation  in  his 
own  estate,  and.  in  the  estate  he  had  acquired  from  his  wife.  Mrs  Cunning- 
ham and  Mrs  Mercer  and  their  husbands  brought  actions,  first,  to  have  the 
funds  which  belonged  to  Mrs  Anstruther  (pursuers'  mother)  separated  from 
the  rest  of  Mr  Anstruther's  estate,  in  order  to  have  them  divided  in  terms 
of  the  contract  of  1828  among  the  children;  2d,  That  it  should  be  declared 
that  no  valid  apportionment  had  been  made;  3d,  That  pursuers  were  each 
entitled  to  one  third-share  of  their  mother's  estate,  and  also  to  one-third 
share  of  this  £4000  provided  by  Mr  Anstruther  in  his  marriage-contract; 
and  4th,  For  reduction  of  the  trust-settlement,  and  of  the  contracts  of 
marriage  of  the  daughters,  in  so  far  as  they  excluded  pursuers  from 
obtaining  decree  in  this  action.  The  L.  O.  (Mure)  found  that  under  the 
contract  of  marriage  the  pursuers  did  not  acquire  an  absolute  right  of  fee  in 
the  provisious  made  in  their  favour,  but  that  their  right  was  limited  to  a 
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spes  mccessioniSf  which  could  not  be  gratuitously  defeated ;  and  that  at  the 
date  of  the  trust-deed  of  1866  the  fee  was  vested  in  Mr  Anstratheras 
Burvivor  of  the  spouses  to  the  extent  of  being  liable  for  his  debts,  and  sub- 
ject to  his  disposal  for  onerous  causes,  or  just  and  rational  considerations, 
and  appointed  defrs.  to  put  in  a  state  of  his  funds. 

The  trustees  reclaimed.  Lords  Ardmillan  and  Kinloch  held  that  the 
provision  of  £4000  was  vested  in  Anstruther,  and  that  he  had  power  to 
dispose  of  it  as  he  thought  right  With  regard  to  the  estate  of  Mrs  Anstruther 
the  fee  was  in  herself,  subject  to  the  right  of  her  children.  It  was 
important  that  on  the  failure  of  children  the  heirs  of  the  wife  were  to  be 
substituted,  and  not  only  so,  but  even  her  assignees  were  substituted  Mr 
A.  had  no  power  to  dispose  of  this  estate  at  pleasure.  This  estate  had 
never  been  apportioned.  The  daughters*  marriage  contracts,  considered 
apart  from  the  discharge  contained  in  them,  could  not  constitute  an  ap- 
portionment. There  was  no  deed  dealing  with  the  whole  fund.  With 
regard  to  the  discharges  contained  in  these  deeds,  there  were  not  sufficient 
facts  agreed  upon  between  the  parties  to  decide  whether  they  were  effectual. 
The  question  was  whether  pursuers,  in  entering  upon  those  deeds,  acted  in 
ignorance  of  their  legal  rights,  and  under  essential  error.  A  daughter  of 
eighteen  years  of  age  was  entitled  to  rely  on  her  father  for  protection  of 
her  rights,  and  it  would  be  best  to  have  an  inquiry  on  the  grounds  of 
reduction,  before  deciding  the  case. 

Lord  Deas  differed,  and  thought  that  no  proof  should  be  allowed 

Act, — Gordon,  Shand,  Watson,    Agents — Hamilton  A  Kinnear,  W,S, AIL 

— Sol'Oen,  Young,  Clark,  Gifford.    Agents — A.  A  A,  Campbell,  W.S, 

Thomson  v.  Qobdon. — March  18. 

Lease  of  Minerals, — Pursuer  sued  for  rent  of  minerals  in  her  estate  let  to 
defr.  on  lease  for  nineteen  years  from  Whits.,  1850.  Bent  was  paid  up  to 
Whits.,  1867,  but  since  that  time  defr.  alleged  that  the  minerals  were  worked 
out,  and  refused  to  pay.  A  clause  in  the  lease  provided  for  the  case  of  the 
minerals  becoming  unworkable,  and  for  intimation  to  the  proprietor,  and  an 
arbitration  to  determine  the  question.  This  notice  had  not  been  given. 
The  L.  O.  (Jerviswoode)  allowed  proof,  but  the  Court  recalled  and  gave 
decree  for  the  amount  concluded  for.  Held  that  the  tenant  was  bound  to 
take  the  remedy  pointed  in  the  lease  and  give  intimation  to  the  landlord; 
and^  until  such  intimation  was  given^  the  obligation  to  pay  rent  remained  ia 
force. 

Ibyinb  v.  Hart  &  Sox. — March  19. 
Jurisdiction — Personal  Bar — Bond  of  Caution  de  judicio  nstL-^ 
Pursuer  was  agent  of  the  defenders,  (who  are  wine  merchants  in  London) 
at  Accra,  and  came  to  this  country  in  1866.  Defrs.  presented  a  petition  to 
the  Sheriff  of  Orkney  stating  that  petr.  was  in  meditatiane  fugce,  and  craving 
warrant  to  arrest  him  until  he  found  caution  de  judicio  sistL  The  S.  S. 
granted  a  warrant.  Pursuer  now  sought  reduction  of  bond  of  caution  then 
granted.  The  L.  0.  (Barcaple)  reduced,  holding  that  when  they  took  pro- 
ceedings against  pursuer  as  in  meditatione  fugce  defrs.  knew  he  was  only 
in  this  country  on  a  temporary  visit,  his  place  of  business  and  fixed  residence 
being  in  Accra,  on  the  west  coast  of  Africa,  where  he  was  employed  as  their 
attorney,  and  where  they  were  taking  proceedings  against  him.  There  was 
no  ground  to  suppose  that  he  left  Accra  to  escape  from  his  creditors,  or  that 
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he  was  infuga  when  he  came  to  Scotland.  None  of  the  cases  appeared  to 
establish  that  a  foreigner  in  Scotland  on  a  transitory  visit,  having  contracted 
no  debts  there,  who  intends  in  ordinary  course,  openly  and  with  the  follest 
intUDiation  to  his  creditors,  to  return  to  the  seat  of  his  business  and  proper 
residence,  was  to  be  treated  as  in  meditatione  fugas.  It  would  be  of  alarming 
coDsequences  in  a  commercial  country  if  every  foreigner,  or  even  English 
merchant^  who  might  be  here  on  temporary  business,  were  liable  to  be  pro- 
ceeded against  by  his  ordinary  trade  creditors,  on  the  mere  allegation  that 
he  was  about  to  return  home. 

The  Court  recalled  and  assoilzied.  Held  not  necessary  to  decide  the  general 
qaestion  on  which  the  L.  O.  rested  his  judgment,  and  that  the  bond  of 
caation  could  not  be  reduced  because  pursuer  had  granted  the  bond  for  the 
purpose  of  enabling  defrs.  to  raise  an  action  against  him.  He  had  given 
his  bond  rather  than  go  to  jail,  and  was  barred  from  challenging  it.  It  had 
alr^y  been  decided  in  a  prior  action  that  jurisdiction  was  competently 
foanded;  and  pursuer  could  not  now  be  allowed  to  escape  from  the  obliga- 
tion which  he  had  undertaken  by  granting  the  bond. 

AeL—SoL'Gen.  Young,  Trayner.    Agmts-Scarth  &  ScoU,  W.S, AU,-^ 

Gordon,  Monro.    Agents — Morton,  Whitehead,  &  Grdg,  W.S. 

New  Steam-Tug  Company  (Limited)  v.  M'Clbw  and  Others. — March  19. 

Contract — Shipping — Demurrage — "  Accident'' — Pursuers  agreed  with 
defrs.,  owners  of  the  Syren,  to  tow  that  vessel  from  Queenstown  to  Stranraer 
for  £85,  said  sum  to  include  the  use  of  steamer's  hawser  and  twelve  hours' 
detention  after  the  steamer's  arrival  at  Queenstown;  but  after  that  time 
demurrage  at  the  rate  of  £10  per  day  was  agreed  to  be  paid,  unless  such 
detention  was  caused  by  stress  of  weather.  The  contract  then  contained 
the  following  clause : — ''  If  through  any  unforeseen  circumstances  the  tug 
should  be  parted  from  the  ship,  and  not  succeed  in  towing  her  to  Stranraer, 
to  be  paid  only  in  proportion  to  distance  towed.  No  extra  charge  to  be  made 
in  case  of  accident,  unless  from  detention  arising  therefrom,  to  be  paid  for  as 
per  rate  mentioned  above,"  The  steam-tug  Retriever  started  frt)m  Queenstown 
on  27th  Jan.,  1868,  with  the  Syren  in  tow.  The  vessels  met  with  rough 
weather;  and  on  the  29th,  off  Portpatrick,  the  hawser  parted  Pursuers 
maintained  that  this  was  caused  by  the  fault  of  the  captain  of  the  Syren  not 
having  seen  that  the  hawser  was  properly  secured,  and  not  having  seen  that 
it  was  sufficiently  parcelled  so  as  to  prevent  it  chafing.  The  vessels  had  put 
back  into  Drumore  Bay,  and  were  detained  there  for  seven  days,  as  the 
weather  did  not  admit  of  their  leaving.  The  action  concluded  for  the  £S5, 
and  for  X70  as  demurrage.  Defence,  that  the  hawser  parted  through  the 
iaolt  of  pursuers,  and  that  even  if  the  parting  of  the  hawser  was  from 
accident^  the  contract  contemplated  accident  to  Uie  ship,  and  not  to  the  tug. 
Porsuers  said  defrs.  were  liable  for  any  detention  that  was  shown  to  result 
from  accident  After  proof,  the  L.  0.  (Barcaple)  gave  decree  for  both  sums, 
finding  that  the  detention  was  caused  by  the  accidental  breaking  of  the 
hawser,  and  not  by  the  fault  of  pursuers.  He  thought  the  contract  entitled 
porsuers  to  charge  for  detention  arising  from  an  accident.  It  would,  how- 
ever, be  a  good  defence  against  such  a  claim  if  it  could  be  shown  that  the 
accident  arose  through  the  fault  of  pursuers  themselves.  It  was  sufficient  that 
it  was  not  proved  that  the  accident  happened  through  the  fault  of  pursuers. 

The  Court  adhered  by  a  majority.  Ileld  that  £ault  had  not  been  brought 
home  on  either  side,  that  the  cause  of  the  parting  of  the  hawser  was  an 
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accident — viz.,  tho  boisterous  state  of  the  weather — and  that^  under  the 
contract,  defrs.  were  liable  for  accident 

Lord  Deas  read  the  contract  as  providing  for  the  case  not  only  of  accident 
to  the  ship,  but  to  the  tug  also.  If,  by  a  stroke  of  lightning,  the  tug  had 
been  disabled,  defrs.,  he  thought^  would  be  liable  for  that  accident  under 
the  contract;  and  the  accident  here  was  of  the  same  nature. 

The  Lord  President  observed  that  the  word  "accident"  was  not  a  common 
one  in  maritime  contracts,  and  was  of  modern  use;  but  after  anxiously 
considering  the  contract,  he  was  of  opinion  that  the  word  was  used  in  the 
i^me  sense  as  the  expressions  "act  of  God,"  ''perih  of  the  sea^"  which,  with 
greater  reverence,  were  used  in  the  older  stylai. 

Lord  Ardmillan  dissented.  He  could  not  read  the  contract  as  providing 
for  accident  to  the  tug  as  well  as  to  the  ship;  and  it  would  be  most 
inequitable  to  pay  the  tug  at  the  rate  of  £10  per  day  for  the  very  thing 
which  prevented  it  from  doing  what  it  was  bound  to  do — ^viz.,  to  complete 
the  contract. 

Act.—€Hfford,  W.  A.  Brown,    Agents— MaekenxMy  Innes,  S  Logan,  W.8. 

AU,—Cla/rk,  LancaaUr.    AgenU—J,  &  R.  D.  Bow,  W.8. 

Bryan  v,  Glasgow  and  South-Western  Railway. — March  19. 
Reparation — Aeeumulaiion  of  Actions, — Appeal  from  the  Sheriff  Court  of 
Ayr.  Mrs  Bryan  sued  the  Railway  Co.  for  £30  as  compensation  for 
injuries  sustained  by  her  in  a  railway  accident  The  action  was  in  depen- 
dence when  she  brought  another  action  claiming  £117  for  the  same  accident, 
alleging  that  the  injuries  sustained  had  turned  out  more  serious  than 
she  at  first  expected.  The  S.  S.  (Robison)  dismissed  the  second  action, 
and  the  Sheriff  (Campbell)  adhered.  The  Court  adhered.  Held  that 
pursuers  must  make  up  their  minds  before  coming  into  Court  as  to  the 
amount  of  the  damages  they  are  to  claim. 

Jenkins  and  Others  v.  Robertson  and  OTHERa — March  20. 

Expenses — Dominus  Litis — Ottution  for  Expenses, — Declarator  of  a  public 
right  of  way  for  foot  passengers  along  the  bank  of  the  Lossie,  near  Elgin. 
A  former  action  raised  by  the  Magistrates  of  Elgin  had  ended  in  a  com- 
promise. In  this  action,  the  Court  of  Session  sustained  the  plea  of  res 
Judicata  as  a  defence,  but  this  decision  was  reversed  by  the  H.  of  L.,  and 
the  case  remitted  back.  Defrs.  pleaded  that  the  pursuers  were  not  the  tnie 
domini  litis,  and  that  the  cause  could  not  be  allowed  to  proceed  without  the 
domini  litis  being  sisted,  or  at  all  events  pursuers  could  not  be  allowed  to 
proceed  without  finding  caution.  It  appeared  in  proof  that  Jenkins*  was  the 
only  pursuer  who  acknowledged  that  he  was  a  party  to  the  action,  the  other 
two  who  remained  as  pursuers  did  not  know  whether  they  were  pursuers  or 
not.  The  whole  three  were  working  men  who  supported  themselves  by 
manual  labour.  The  Court  granted  the  motion  of  defrs.,  and  ordained 
pursuers  to  find  caution  for  the  expenses  of  defrs.  in  the  event  of  their 
succeeding  in  this  action.  There  could  be  no  doubt  of  the  title  of  pursuers 
to  sue  an  action  of  right  of  way,  but  it  was  proved  that  pursuers  were 
not  the  persons  who  supplied  the  funds  for  carrying  on  the  action. 
These  funds  were  supplied  by  public  subscription;  and  pursuers  were 
selected  because  they  were  poor  men,  and,  in  the  event  of  their  failing  in 
the  action,  defr^  could  not  recover  their  expenses  from  them.  It  was  in 
accordance  with  practice  that  there  should  be  a  power  of  making  such  an 
order,  the  absence  of  which  would  lead  to  unfortunate  results. 

ActScotL    Agents— Crawford  S  Outhrie,  8,8.0, Alt,— Gordon,  Duncan, 

Agents— Oibson-Craig,  Dalnd,  4t  Brodies,  W,8. 
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SECOND  DIVISION. 
(Hearing  before  Seven  Judges.) 

Minister  of  Morvbrn  v.  Hsbitobs. — March,  5. 

Teinds — Prtscriptum. — In  this  case,  the  heritors  maintained  that  there 
was  no  free  teind  for  an  aagmentation,  because  all  the  teinds  of  the  parish 
had  been  valued  by  a  sub-valuation  in  1629,  on  which  approbation  fol- 
lowed in  1785-6.  The  minister  condescended  on  certain  lands,  some  of 
which  were  not  included  either  in  the  sub-commissioner's  report  or  the 
approbation,  and  others  of  which  the  minister  argued  were  unwarrantably 
included  in  the  latter.  The  L.  O.  (Barcaple)  held  that  the  minister's 
claims  were  cut  off  by  the  negative  prescription.  In  the  Inner  House,  the 
positive  prescription  was  also  pleaded  by  the  heritors,  and  a  hearing 
ordered  before  the  Second  Division,  with  three  Judges  of  the  First,  on  the 
question  whether  that  plea  applied  to  the  case. 

The  Court  (Lord  Benholme  diss.)  held  the  positive  prescription 
inapplicable. 

Lord  Neaves — I  think  the  title  requisite  for  the  positive  prescription 
must  be  one  of  disposition,  conveyance,  or  grant.  A  valuation  is  no  title. 
It  is  a  mere  ascertainment  of  value.  The  positive  prescription  has  been 
extended  to  long  tacks;  but  these  are  in  law  to  many  effects  alienations.  If 
it  is  ascertained  by  a  decree  of  approbation  that  a  valuation  was  the  valua- 
tion say  of  the  Barony  of  Ardgour,  that  cannot  be  disputed  after  forty  years. 
That  was  the  case  of  Maclean  v.  M^Intyre,  But  I  do  not  think  the  payment 
of  the  minister,  a  public  officer,  can  be  defeated  by  the  fact  that  the  titular 
has  not  drawn  teind  for  forty  years,  and  so  the  valuation  made  into  a  valua- 
tion of  lands  to  which  it  did  not,  in  fact,  apply.  I  do  not  think  the  extension 
of  a  title  by  part  and  pertinent  to  other  lands,  a  feudal  peculiarity,  extends 
even  to  tacks,  still  less  to  teinds.     I  think  the  plea  should  be  repelled. 

Lord  Benholme — After  valuation,  the  estate  of  tithes  passes  from  titular 
to  heritor.  Any  written  document  which  entitles  the  heritor  to  possession, 
especially  perpetual  possession,  of  the  heritable  estate  of  tithes,  is  title  for 
positive  prescription.  Nothing  magical  in  the  word  title.  Only  the  heritor 
has  this  great  privilege.  The  title,  therefore,  is  partly  feudal,  and  partly 
the  valuation.  In  a  tack  of  teinds  there  is  no  property,  only  long  posses- 
sion. In  M'lntyre,  the  question  was  one  of  identity,  which  could  only  be 
settled  by  the  positive  prescription.  In  the  present  case,  the  discrepancy 
of  names  would  naturally  throw  the  onus  on  the  party  pleading  the  valua- 
tion. But  he  gets  the  benefit  of  the  positive  prescription.  The  minister 
had  an  interest  in  1804,  for  the  Court  would  have  given  him  the  whole 
valued  teind,  but  for  the  claim  of  the  minister  of  Inverary.  As  I  consider 
M'Intyre*s  case  a  direct  precedent,  I  am  for  sutaining  the  plea,  notwithstand- 
ing the  weight  of  authority  against  me. 

The  Lords  President,  Justice-Clerk,  Cowan,  Ardmillan,  and  Kinloch  con- 
curred with  Lord  Neaves. 

Act — Clarkj  Crawford.     Agent — /.   Martin^   W.S. Alt — Gordon, 

<?.(?.,  Millar,  Q.C.,   Webster,  Balfour,  Sdlar.     AgenU-^James  Finlay, 
Gibson  Craig,  Dalgiisl,  &  Brodies,  and  Lindsay,  Howe,  &  Co.,  W.S. 
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Mackenzie  v.  Monro. — Marck  17. 

Non-entry— TiiU'-'Charter'^Sealing--49  G.  IIL,  c,  ^.—Declarator  of 
non-entry  of  certain  lands  in  the  baroDj  of  Balnagown  and  Sheriffdom  of 
Ross.  Defence  (besides  denying  liability  to  pay  a  composition  of  a  year's 
rent  as  singular  successor  of  the  vassal  last  entered)  that  pursuer  had  not 
produced  a  valid  title  to  the  superiority.  The  L.  0.  (Barcaple)  sustained 
two  objections  to  the  title :  (1)  that  the  extract  of  the  crown  charter,  on 
which  the  notarial  instrument  in  favour  of  pursuer  proceeds,  bore  that  the 
charter  was  written  to  the  Seal,  and  registered  2d  April,  1821,  and  sealed 
2d  April,  1822;  and  that  there  was  such  a  palpable  error  in  the  date  of 
sealing,  that  this  extract  must  be  deprived  of  the  benefit  of  49  Q.  Ill,  c.  42, 
sec.  16,  ''that  extracts  of  writs  from  the  Begister  of  the  Great  Seal,  of 
which  the  fact  and  date  of  sealing  shall  have  been  duly  recorded,  shall  make 
entire  faith  in  all  cases,  excepting  in  cases  of  improbation ;"  (2)  that  a 
corroborative  disposition  by  D.  Home,  W.S.,  to  pursuer,  forming  a  link  in 
pursuer's  title,  was  invalid,  Home  not  being  in  tittUo  to  grant  the  deed. 
Home  had  previously  disposed  the  lands  to  J.  A.  Murray,  in  trust  for  J.  A. 
Stewart  Mackenzie,  pursuer's  &ther.  Further,  Murray,  on  the  narrative 
that  he  held  these  lands  in  trast  for  Mr  Stewart  Mackenzie,  disponed  them 
to  him,  and  from  him  they  came  to  pursuer.  Certain  of  these  deeds  being 
lost,  pursuer  got  the  corroborative  disposition  from  Home,  narrating  these 
deeds;  and  the  objection  was  that  Home,  having  granted  the  disposition  to 
Murray,  was  not  in  titulo  to  grant  the  corroborative  disposition. 

The  Court  recalled,  and  repelled  the  objections. 

There  was  no  impossibility  in  the  date  of  the  sealing  of  the  charter  being 
a  year  after  it  was  written  to  the  Seal  and  registered,  and  no  evidence  to 
show  that  that  had  not  been  the  case  in  this  instance.  In  practice  the 
sealing  of  a  charter  is  completed  after  it  is  written  to  the  Seal  and  registered, 
and  the  records  contain  many  instances  of  charters  bearing  dates  of  sealing 
some  time  after  they  had  been  written  to  the  Seal  and  registered.  As  to 
the  other  objection,  there  was  here  no  competing  title  to  the  superiority, 
and  no  allegation  that  the  right  was  in  any  other  person  than  pursuer,  so 
that  it  was  not  such  an  objection  as  a  vassal  could  maintain  against  a  party 
ex  facie  his  superior. 

AcL—Clark^  Mansfield.  Agents^Mackenzie  S  Blacky  Tr.jSf.— — ^tt. — Sonu, 
Duncan,    Agent — James  Steuart,  W.S. 


OUTER  HOUSR 


(Before  Lord  Barcaple.) 
City  &  Subxtbban  Gas  Co.  v.  Glasgow  Watee  Combs* — March  15. 

Illegal  use  of  Road, — The  gas  company  sought  to  suspend  a  judgment 
of  the  Sheriff  of  Lanarkshire,  granting  interdict  against  the  use  of  certain 
rails  laid  down  by  them  across  a  road  in  order  to  form  a  means  of  transit 
for  waggons  from  their  property  to  a  goods  station  on  the  Caledoniail 
llailway.  The  Commissioners,  who  vixeprO  indiviso  proprietors  of  the  road, 
obtained  interdict  from  the  Sheriff  against  the  use  of  the  rails  by  the  gas  oo., 
on  the  ground  that  it  was  an  illegal  use  of  the  road,  and  would  prejudicially 
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affect  their  rights,  and  conld  not  be  made  without  their  consent.  The  gas 
CO.  founded  upon  an  agreement  between  the  superior  and  the  Commissioners, 
hy  which  they  renounced  all  claim  competent  to  them  against  the  superiors 
or  their  feuars  or  disponees,  in  respect  of  any  use  which  any  of  them  might 
have  made  or  might  make  of  the  road.  The  L.  O.  (Barcaple)  repelled  the 
reasons  of  suspension.  He  concurred  in  the  grounds  on  which  the  Sheriff 
had  pronounced  his  judgment.  No  one  was  entitled  to  lay  down  and  use 
a  railway  upon  a  road  of  which  he  is  not  proprietor  without  the  consent  of 
the  parties  who  have  right  to  the  property  or  the  use  of  the  road.  The 
agreement  must  be  held  to  apply  to  a  use  of  the  road  for  the  pur- 
pose which  it  was  intended  and  calculated  to  serve,  and  not  to  a  mode 
of  getting  across  it  by  an  optus  manvfadum  on  the  road. 

Act — Clark,  Henry  Johnston.    Agents — Gibson,  Craig,  Dalziel  &  Brodies, 
W.S. Alt— Miliar,  Burnet,    Agents— Campbell  &  Smith,  WS. 
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DsANS  ov  THE  Chapbl-Botal  V.  JoHKSTONE  OF  Alva,  <&c. — March  18. 
(In  the  Court  of  Session,  Feb.  20,  1866,  4  Macph.  414.) 

Teinds — Valuation — Prescription, — ^For  the  circumstances  see  report  in 
the  Court  of  Session. 

The  Lord  Chancellor  (Hatherley)  said  the  main  object  of  the  action  being 
to  set  aside  a  valuation  of  the  teinds  of  the  parish  of  Kirkhope,  dated  in 
1647,  the  objection  urged  by  appts.  to  that  decree  was  two-fold — namely, 
that  it  did  not  appear  that  the  titular  of  the  teinds  had  not  been 
caUed,  and  that  only  the  tacksman's  interest  had  been  valued.  After 
carefully  considering  the  opinions  of  the  learned  Judges  in  the  Court 
below,  he  (the  Lord  Chancellor)  was  clearly  of  opinion  that  the  valuation 
made  was  intended  to  be  permanent  and  fixed;  and  there  was  nothing 
to  show  that  the  Earl  of  Buccleuch,  who  was  described  in  the  decree 
as  then  tacksman  and  titular,  did  not  fulfil  both  characters,  or  at  least 
was  then  the  titular.  The  Commissioners  in  1647  must  be  taken  to  have 
known  that  a  decree  in  the  absence  of  the  titular  would  be  worthless;  and 
it  ought  now  to  be  assumed,  after  so  great  a  lapse  of  time,  and  nothing 
definite  appearing  to  the  contrary,  that  the  titular  was  a  party  to  that 
decree.  There  was  nothing  in  the  nature  of  the  proceedings  and  in  the 
contemporary  documents  to  show  that  the  titular  was  not  a  party  to  the 
decree. 

Lord  Westbury  concurred,  and  said  that,  after  the  lapse  of  220  years, 
every  reasonable  presumption  ought  to  be  made  in  support  of  this  decree. 
According  to  the  law  of  Scotland,  a  person  might  well  keep  his  title  as 
tacksman  separate  from  his  title  as  titular  if  he  had  both  titles;  and  the 
one  would  not  merge  in  the  other,  as  would  be  the  case  in  the  law  of  Eng- 
land. It  was  right,  therefore,  to  presume  any  grant  or  other  legal  pro- 
ceeding which  could  account  for  the  double  title.  The  case  was  of  great 
importance  to  all  landowners  in  Scotland  whose  property  may  be  effected 
by  similar  decrees. 

Lord  Colonsay  adhered  to  his  former  opinion. 

Afirmedi  with  costs. 
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SHERIFF  S.  D.  COURT  OF  PERTHSHIRE,  PERTH.— 
Sheriff-Substitnte  Babclat,  LLD. 

Browk  v.  Jolly. 

Reparation — Culpa — Locaiio  Condudio, — The  summons  claimed  £12 
8tg.y  being  ''the  valae  of  a  setter  bitch  delivered  by  the  pursuer  to  the 
defender  at  Craigmakerran,  on  27th  July  last,  1868,  to  be  used  by  him  for 
a  period  of  three  months,  viz.,  from  that  date  to  the  31st  day  of  October, 
1868,  and  then  to  be  re-delivered  and  restored  to  the  pursuer;  but  which 
setter  bitch  the  defender  has  failed  to  re-deliver  and  restore  to  the  pursuer.** 

The  facts  were  as  follows: — The  pursuer,  on  27th  July,  1868,  by  missive, 
let  to  the  defender,  "for  a  period  of  three  months,  the  whole  shooting  at 
Craigmakerran  over  the  lands  belonging  to  the  Quildry  of  Perth;  also  of 
the  house,  furnished  with  ever}'thing  necessary  for  the  ordinary  use  of  a 
family,  including  silver  plate,  bed  and  table  linen,  together  with  the  sole 
use  of  a  cow,  the  garden  and  all  the  pasture  and  grounds  pertaining  to 
and  adjoining  the  house,  of  a  phaeton  and  pony,  and  a  tdier  belonging  to 
me,  for  the  sum  of  seventy  pounds  (£70),  payable  on  1st  August  next'* 
It  was  added,  "  that  Mr  Brown  has  promised  to  send  out  a  good  piano. 
Mr  Brown  will  find  house  for  keeper;  Mr  Jolly  will  pay  his  wages.** 

The  subjects  were  taken  by  the  defender  for  his  brother.  That  gentle- 
man entered  into  possession  on  the  evening  of  the  12th  August.  There 
appears  to  be  no  grouse  shooting  on  the  grounds,  and  the  season  for  sport 
therefore  began  on  1st  September.  In  the  interval  Mr  Jolly  was  in  use 
to  take  out  the  setter  to  follow  him,  so  as  to  accustom  him  with  his  new 
master.  For  some  days  Mr  Jolly  was  indisposed  and  confined  to  the 
house,  during  which  time  it  does  not  appear  the  dog  had  its  accustomed 
exercise.  When  the  dog  was  taken  for  its  walk,  it  was  taken  from  its 
chain,  and  on  return  to  the  house  was  replaced  thereon.  The  gardner, 
who  had  charge  of  the  place,  resided  in  the  neighbouriug  village  of 
Guildtoun,  and  was  in  use  to  give  the  dog  its  food.  But  on  one  day  the 
food  not  being  ready,  the  man-servant  of  Mr  Jolly  did  this  duty.  On  a 
forenoon  somewhere  near  the  end  of  August,  Mr  Jolly  went  out  with  the 
dog,  but  being  overtaken  by  a  shower,  he  took  shelter  in  the  house.  The 
dog  accompanied  him;  but  to  prevent  its  soiling  the  carpet  with  its  wet 
feet,  he  left  the  animal  in  the  porch,  it  is  supposed,  to  resume  his  walk  so 
soon  as  the  rain  had  abated.  Some  short  time  dfler,  the  gardner  having 
gone  to  his  house  in  the  village,  Mr  Jolly's  man-servant,  seeing  the  dinner 
of  the  dog  prepared,  went  with  it  to  the  conch,  but  the  dog  was  not  there. 
He  informed  his  master,  who  mentioned  where  it  had  been  left,  but  from 
which  it  had  departed.  The  man-servant  was  immediately  sent  to  the 
village  to  make  inquiry.  The  gardner  had  not  seen  the  dog,  but  the 
smith  saw  it  on  the  highway  to  Perth  a  short  time  before.  Notice  was 
sent  next  day  to  the  pursuer  at  Perth,  but  no  trace  of  the  animal  has  ever 
been  found.  The  parties  agreed  to  take  a  decision  on  the  question  of 
liability,  under  reservation  of  the  value  of  the  animal  lost. 

The  question  now  is^  on  whom  the  loss  is  to  fall—whether  on  the  pur- 
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raer  as  owner  of  the  dog,  or  on  the  defender,  its  lessee  or  possessor  on 
lease  or  hire?  The  Sherifif-Snbstitute  could  not  adopt  the  yerj  high  plea 
first  set  up  by  the  pursuer,  that  under  any  circumstances  the  defender 
must  be  liable,  because,  having  receiyed  the  animal,  he  must  return  it  in 
the  same  state  as  when  receiyed. 

Had  the  animal  died  or  been  stolen,  or  even  strayed  without  blame  in 
any  way  to  the  possessor,  then,  under  the  rule  of  law  and  common  sense, 
the  loss  must  haye  fallen  on  the  owner.  But,  neyertheless,  the  burden  of 
proving  the  loss  of  the  dog,  and  the  possessor's  inability  to  restore  it, 
arising  from  causes  oyer  which  he  had  no  control,  and  in  no  wise  could 
prevent,  clearly  by  law  was  imposed  on  the  defender. 

The  contract  was  neither  one  of  mutuutn  or  cammodatum,  where  an 
article  is  freely  lent  without  hire,  to  be  restored  either  the  same  or  by 
equivalent,  and  where  the  property  passes  to  the  possessor  in  the  first,  but 
not  so  in  the  last,  where  the  article  must  be  restored,  and,  **  if  lost  through 
the  eommodcUor^s  faulty  or  otherwise  deteriorated,  the  value  must  be  re* 
stored,*'  Stair,  B.  1,  T.  12.  sec.  8.  The  contract  here,  however,  is  one  of 
location.  In  that  case  there  is  no  change  of  ownership  in  the  subject, 
and,  as  clearly  set  forth  by  Lord  Stair  (B.  1,  T.  15,  s.  5),  the  conductor's 
obligation  is  ''  to  pay  the  hire,  and,  after  the  end  of  location,  to  restore  the 
thing  located,  making  up  all  damages,  in  which  the  conductor  is  liable 
even  for  light  faults,  and  must  use  such  diligence  as  prudent  men  use  in 
their  afi^rs,  but  is  not  liable  for  casual  or  accidental  perishing  of  the 
thing  located." 

The  law,  as  thus  enunciated  by  its  first  and  most  authoritative  commen- 
tator,  has  been  repeated  by  every  subsequent  authority.  It  has  also  been 
exemplified  in  numerous  decided  cases.  The  hire  of  horses  has  especially 
been  a  prolific  source  of  such  cases.  So  far  back  as  1679,  it  was  held  that, 
"where  a  man  hires  a  horse,  if  it  die,  or  fall  sick,  or  crooked  by  the  way 
(though  he  can  prove  that  he  rode  modo  debito,  and  no  further  than  the 
pUce  agreed  on),  yet  the  rider  must  farther  prove  the  cause  of  the  damage 
as  existing  previous  to  his  obtaining  the  animal,  and  if  he  succumb  in 
proving  this,  he  must  pay  the  price  of  the  horse,"  Binny,  Mor.  10,079. 
This  principle,  recognised  tiius  early,  has  been  often  repeated — 2dd  June, 
1809,  Eobertion,  Fac  Col;  4th  June,  1823,  MarguiB,  2  Shaw  386;  16th 
May,  1828,  Campbell,  6  Shaw  806.  The  case,  5th  Nov.,  1861,  Faulds, 
33  Jurist  224,  carries  the  doctrine  of  culpa,  arising  from  want  of  care  and 
caution,  to  an  extreme.  The  case  of  i>avM{0on  in  1749,  Mor.  10,081,  is 
perhaps  nearest  to  the  present.  There  an  action  was  brought  against  a 
park  keeper  for  non-delivery  of  certain  cattle  which  he  acknowledged  to 
have  received  to  graze  in  a  wood  of  many  miles  in  extent,  and  which  had 
gone  amissing.  It  was  found  that  even  in  such  circumstances  the  keeper 
was  bound  to  show  he  had  given  "such  ordinary  diligence  aa  a  man 
adhibits  in  his  own  aSairs." 

An  English  judge  has  clearly  defined  "  negligence  as  the  doing  of  an 
act,  or  the  omission  to  do  an  act,  which  a  reasonable  man  would  not  do, 
or  which  he  would  not  omit  to  do."  Mr  Quthrie  Smith  has  well  summed 
up  the  law  in  these  words: — **  The  duty  of  acting  otherwise  being  estab- 
lished or  admitted,  the  degree  of  culpability  is  immaterial,  and  it  is  of  no 
moment  whether  it  proceeded  from  ignorance,  laziness,  want  of  skill,  or 
want  of  forethought  Nothing  can  happen  without  a  cause,  and  the  fact 
that  an  injury  is  sustained  is  in  itself  pnma/ac»0  evidence  of  negligence 
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sufficient  to  throw  on  the  defender  the  harden  of  rehatting  the  presumption 
by  showing  that  he  was  not  to  blame  at  all;  or,  in  other  words,  that  the 
occurrence  is  what  the  kw  deems  a  mere  accident — a  thing  which  cannot 
he  helped,  and  for  which,  therefore,  no  one  is  liable.'* — Law  of  Reparation, 
page  66. 

Applying  these  sound  principles,  no  doubt  can  exist  as  to  the  defender's 
liability.  The  animal  was  delivered  to  him,  to  be  restored  at  the  end  of 
the  lease.  Restoration  cannot  now  be  given.  It  rests  with  the  defender 
to  show  that  the  failure  to  restore  arises  from  a  cause  for  which  no  blame 
can  be  imputed  to  him.  Had  the  dog  been  on  chain,  or  under  the  eye  of 
a  guardian,  it  would  not  have  strayed,  or  if  in  the  latter  case,  it  could 
easily  have  been  pursued  and  recaptured.  To  leave  the  dog  loose  and 
without  guardianship  was  an  act  of  carelessness  proved  by  the  unfortunate 
result  There  is  no  evidence  that  it  was  ever  previously  in  the  same 
condition  from  the  period  it  came  within  the  tenant's  custody.  It  might 
have  been  foreseen  that  the  period  of  its  new  superintendence  and  associates 
was  too  brief  to  obliterate  the  memory  of  former  friends,  and  place  the 
new  on  the  same  level.  Therefore  it  was  no  wonder  that,  finding  itself 
free  from  restraint  either  by  chain  or  guardianship,  it  vindicated  its 
natural  freedom,  and  sought  the  road  to  Perth  to  discover  its  former 
master.  There  was  no  small  fault  in  not  sending  express  notice  to  the 
pursuer  the  same  afternoon,  which  might  have  resulted  in  the  discovery 
and  recovery  of  the  truant. 

The  defender  appears  to  be  liable,  and  decree  mast  therefore  be  entered 
up  for  the  value  as  the  same  may  be  proved  (Parties  afterwards  agreed  on 
£5  as  the  value  of  the  animal). 

Act.'-Mitchell. AU.—WhyU, 

PERTH  SMALL  DEBT  COURT.— Sheriff  Babclay. 

Scott  v.  Bell. 

Prodamaiion  of  Banns — Fees — Sessim-Glerh — James  Scott,  session-clerk 
of  Forgandenny,  sued  the  Rev.  Lindsay  Bell,  schoolmaster  of  said  pariah, 
for  18s.,  for  the  proclamation  of  the  banns  of  marriage  of  certain  parties, 
received  and  retained  by  defr.,  and  alleged  to  be  dae  to  pursuer  as  session- 
clerk  aforesaid.  The  defence  was  that  Mr  Bell  had  been  appointed  session- 
clerk  of  Forgandenny  parish  ad  vitam  aut  culpam,  and  that  therefore  pursuer 
was  not  session-clerk  at  all.  Pursuer  contended  that  he  had  been  appointed 
session-clerk  in  room  of  defr.,  who  had  been  deposed.  After  hearing  parties, 
the  S.  S.  delayed  giving  judgment,  until  it  was  seen  whether  defr.  brought 
an  action  of  reduction  or  declarator  before  the  Court  of  Session  anent  his 
legal  rights  as  session-clerk  of  Forgandenny. 

When  the  case  was  again  heard,  defr.  stated  that  it  was  the  schoolmaster 
of  a  parish  who  was  entitled  to  the  fees  for  the  proclamation  of  the  banns 
of  marriage,  it  being  provided  by  the  Scotch  Act  of  Parliament,  1696, 
establishing  parish  schools,  that  the  schoolmasters  were  to  have,  beaides 
the  salary  of  100  merks,  all  the  casualties  which  formerly  belonged  to  the 
readers  and  clerks  of  kirk-sessions;  also  that  the  rights  coiSerred  on 
schoolmasters  by  the  Act  of  1696  were  confirmed  by  subsequent  statutes 
relating  to  the  parochial  schools  of  Scotland.  Pursuer  contended  that  it 
was  only  in  cases  where  the  teacher  was  also  clerk  to  the  kirkHNsaion  %h^ 
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he  was  entitled  to  fees  for  the  proclamation  of  banna.  Defr.  endeavoured 
to  show  that  the  schoolmasters  of  several  parishes  in  the  Presbytery  of 
Perth,  who  were  not  session-clerks,  got  the  fees  for  the  proclamation  of 
banns.  The  S.  S.  said  that  in  the  parishes  referred  to  there  was  no  kirk- 
session,  and  the  schoolmaster  performed  the  duties  in  connection  with  the 
proclamation  of  banns.  He  then  decerned  in  favour  of  pursuer,  with  costs, 
and  appended  the  following : — 

i\ro<«.— There  have  been  several  questions  raised  on  the  matter  of  the  fees 
payable  on  the  proclamation  of  banns  prior  to  the  ecclesiastical  celebration 
of  marriage.  Some  obscurity  exists  as  to  the  origin  of  this  formula.  By 
some  writers  it  has  been  traced  solely  to  canon  law;  by  others  entirely  to 
civil  sanction ;  and  by  a  third  class  partly  to  both,  and  this  last  appears  to 
be  the  best  supported.  This  has  occasioned  questions  as  to  whether  this 
preliminary,  like  marriage  itself,  has  in  it  more  or  less  of  the  civil  than  the 
ecclesiastical  element.  Accordingly,  questions  have  arisen  as  to  the  power 
of  kirk-aessions  to  levy  the  fees  or  to  extend  them  farther  than  have  been 
sanctioned  by  use  and  wont.  Whether  the  right  appertain  to  quoad  sacra 
parishes  erected  in  and  detached  from  original  parishes  quoad  omnia  f 
Whether  the  heritors  or  parochial  boards  have  a  right  to  participate  in  the 
fees?  All  such  and  similar  questions  have  come  before  and  been  decided 
by  the  Courts  of  Law.  The  present  question,  whether  the  fees  are  payable 
to  the  session-clerk  or  to  the  parish  schoolmaster,  has  never  before  arisen, 
and  that  for  the  best  of  reasons,  that  in  almost  every  parish  these  offices  are 
almost  of  necessity  held  by  one  and  the  same  person. 

The  solution  of  the  question  now  raised  depends  on  the  ascertainment  of 
the  proper  official  on  whom  rests  the  performance  of  the  duty.  In  England 
the  proclamation  forms  a  portion  of  the  prescribed  order  of  public  service 
as  laid  down  in  the  Book  of  Common  Prayer,  consequently  the  proclamation 
is  there  made  by  the  officiating  clergyman  (26  Geo.  II.)  The  same  rule 
was  instituted  in  Episcopal  congregations  in  Scotland  by  10  Anne,  c.  7,  so 
&r  as  regards  the  members  thereof,  in  addition  to  proclamation  in  the  parish 
church  by  the  minister  thereof 

By  the  ancient  law  and  usage  of  Scotland,  it  was  the  parish  minister  who 
made  the  proclamation  of  banns.  So  John  Craig,  one  of  the  ministers  of 
Edinburgh,  who  had  proclaimed  the  banns  of  Queen  Mary  with  Bothwell, 
was  acquitted  "  as  only  having  done  the  duty  of  a  faithful  minister;"  whilst 
Adam,  Bishop  of  Orkney,  was  deposed  for  celebrating  the  same  marriage  as 
one  forbidden  by  ecclesiastical  law.  The  Directory  enacted  by  Charles  I., 
and  enforced  by  the  Act  16G1,  ordered  the  banns  to  be  "published  by  the 
minister.*'  This  duty  is  expressly  recognised  as  that  of  the  minister  in  the 
statute  of  10  Anne.  After  the  Reformation,  the  lack  of  regularly  ordained 
ministers  was  supplied  by  a  class  of  inferior  officers  called  "  readers.'*  One 
of  the  duties  imposed  on  these  readers  in  1581  was  the  proclamation  of 
banns  (Book  of  the  Universal  Kirk,  p.  19).  The  General  Assembly,  1597, 
prohibited  readers  from  proclaiming  banns  without  special  command  of  the 
minister.  The  readers  occupied  the  seat  called  the  litter,  lectern,  or  lettern, 
and  .had  in  addition  the  charge  of  the  psalmody,  such  as  it  then  was.  The 
mantle  has  descended  on  the  modern  precentor,  and  who  now,  as  the  vicar 
or  proxy  of  the  minister,  performs  both  duties,  but  always  with  the  minister's 
authority  and.  permission  (Act  4,  1661,  c.  34,  and  the  Act  of  Assembly 
1784).  Pardovan  observes  that  in  his  time  *' precentors  or  chanters  are  in 
most  congregations  clerks  to  the  kirk-session." 


298  KOT£S  09  CASES 

In  most  pariBhes,  for  the  obvious  reasons  of  necessity^  the  offices  of  reader 
or  precentor  and  schoolmaster  were  combined  in  one  person.  This  is 
recognised  in  the  Acts  of  Assembly  1638,  sees.  24,  26,  1642,  sees.  8  and 
1 649.  From  the  whole  history  of  the  preliminary  rite  essential  to  regular 
marriage,  it  is  clear  that  the  duty  of  proclamation  of  banns  belongs  to  the 
minister,  and  is  performed  by  the  precentor,  successor  of  the  reader,  as  the 
substitute  of  the  minister.  The  session-clerk  is  therefore  the  proper  officer 
to  receiTe  and  certify  the  performance  and  duty,  but  under  the  supervision 
of  the  minister  for  its  regularity. 

A  question  originated  in  this  Court  between  the  session-clerk  of  Fortingall 
and  the  session-clerk  of  the  quoad  sacra  (Government)  church  of  Rannoch, 
which  was  carried  to  and  decided  in  the  Court  of  Session.  The  session-clerk 
of  Fortingall  was  held  entitled  to  the  fees  of  proclamation  of  banns  for 
parishioners  throughout  the  whole  original  parish,  without  distinction  of  the 
ecclesiastical  disjunction  (Campbell  v.  Camphelly  March,  1836).  In  the  more 
recent  case  of  Crieff;  19th  February,  1854  (26  Jurist,  235),  it  was  decided 
that  the  Parochial  Board,  notwithstanding  alengthened  custom  to  the  contrary, 
was  not  entitled  to  participate  in  the  fees  of  proclamation  of  banns,  which  fell 
wholly  to  be  administered  by  the  kirk-session.  See  also  the  case  of  Moneydie, 
5th  December,  1 850  (23  Jurist,  92).  The  only  authority  which  can  be  shown 
for  the  schoolmaster  in  this  case  was  the  very  reasonable  declaration  in  the 
Scotch  statute  1696,  that  in  fixing  the  very  moderate  salary  of  the  school- 
master, the  fees  he  might  derive  as  session-clerk  were  not  to  be  taken  into 
account.  This  obviously  had  its  origin  in  the  fact  that  he  held  both  offices, 
which  was  then,  as  it  still  is,  the  general  and  perhaps  the  necessary  and 
commendable  practice.  No  authority  has  been  shown,  either  civil  or 
ecclesiastical,  which  requires  that  the  schoolmaster  shall,  in  virtue  of  his 
office,  be  session-clerk  of  the  parish.  At  any  time  this  restricted  right 
might  be  very  disadvantageous,  and  now  that  it  is' no  longer  necessary  that 
the  holder  of  the  office  of  schoolmaster  should  be  a  member  of  the  national 
Church,  such  a  restriction  of  choice  may  indeed  be  very  disastrous.  The 
schoolmaster  is  the  nominee  of  the  heritors,  many  of  whom  may  be  non- 
resident, and  some  of  them  members  of  other  and  rival,  and  even 
antagonistic,  churches,  whilst  the  session-clerk  is  elected  by  the  kirk-session, 
and  has  to  perform  duties  often  of  a  very  delicate  and  confidential  character, 
and  should  therefore  have  the  entire  confidence  of  the  session.  This  view 
was  taken  by  the  Supreme  Court  in  an  old  case  (1773)  reported  in  Brown*s 
Supplement,  vol.  v.,  p.  599.  The  claim  of  the  parish  schoolmaster,  as  set 
up  in  that  case,  was  founded  on  the  Act  1696,  but  was  disregarded,  and  the 
kirk-session  were  found  entitled  to  elect  their  own  clerk  independent  of  such 
claim  by  the  schoolmaster  under  the  Act  It  is  admitted  that  defr.,  whilst 
he  acted  as  session-clerk,  issued  the  necessary  certificates  of  proclamation 
in  the  character,  not  of  a  parochial  teacher,  but  of  session-clerk.  In  £ict, 
the  very  certificates  on  which  the  fees  now  in  question  were  procured  were 
thus  authenticated.  It  follows  even  on  this  specialty  that  he  must  pay 
over  the  fees  to  pursuer,  who  at  the  time  held  the  prima  facie  title  to  the 
office.  Of  course  this  decision  can  in  no  wise  affect  any  question  as  to  defr. 
not  having  been  legally  deprived  of  his  office. 

A  cL — JamieBon* A  It — WhyU* 


SHEBIFP  COURT  OP  LANARKSHIRE,  AIRDRIE.— 
Sherifib  Logis  and  Bbll. 

M.F. — ^Donald  v.  Chsrrie  and  M'Fablane. 
J)dfU  Recovery  Act — Expenaa — Arrestment — The  intedocutors  show  the 
facts  of  the  case  and  the  points  decided.  The  S.S.,  Feb.  2, 1869,  Finds  that 
the  claimant,  John  Cherrie,  as  trustee  on  the  estates  of  W.  Murray,  sometime 
joiner  in  Coatbridge,  obtained  decree  under  the  Debts  Recovery  (Scotland) 
Act,  1867,  of  date  1st  Oct.,  1868,  against  David  Donald,  Innkeeper,  Coat- 
bridge, for  £15  2s  of  principal,  ^ith  £3  6s  lid  of  expenses:  that  the  claimant, 
John  M'Farlane,  Oct.  9, 1868,  arrested  in  the  hands  of  Donald  £50  sterling; 
more  or  less,  due  and  addebted  by  him  to  the  said  John  Cherrie,  on  the  de- 
pendence of  an  action  in  the  Court  of  Session,  at  the  instancy  of  MTarlane^ 
against  Cherrie,  as  trustee  foresaid:  that  subsequent  to  said  arrestment,  viz., 
on  Oct.  13,  1868,  a  charge  was  given  to  Donald  on  the  decree  at  Cherrie's 
instance  against  him :  that  on  Oct.  27,  1868,  M'Farlane  obtained  decreet 
at  his  instance  against  Cherrie  in  the  Court  of  Session  action,  ordaining 
Cherrie  to  make  payment  to  him  of  the  sum  of  £50  sterling  of  damages, 
upon  which  decree  a  charge  of  payment  was  given  on  Jan.  20,  1869:  on 
Nov.  5,  1868,  Cherrie,  the  real  raiser,  brought  an  action  of  multiple- 
poinding  in  this  Court  in  name  of  Donald  against  himself  Cherrie,  and 
M'Farlane,  concluding  to  have  it  declared  that  Donald  is  holder  of  a  fund 
in  medio,  amounting  in  cumulo  to  £18  10s  5d,  made  up  of  the  said  sum 
of  £15  2s  of  principal,  £3  6s  lid  of  expenses,  and  Is  6d  as  the  officer's 
fees  for  charging  Donald  upon  Cherrie*s  decreet :  that  the  nominal  raiser 
(Donald),  on  Dec.  4, 1868,  consigned  in  the  hands  of  the  clerk  of  Court  the 
sum  of  £18  9s  5d,  which  all  parties  have  agreed  to  hold,  and  have  dealt 
with  as  the  fund  in  medio :  that  claims  have  been  lodged  (1st)  by  M*Farlane, 
claiming  the  whole  fund  in  medio  in  virtue  of  his  arrestment  on  the 
dependence  and  subsequent  decree;  (2d)  by  Cherrie,  also  claiming  the  whole 
fund  in  medio  (after  deduction  of  the  expenses  of  process) ;  and  (3d)  by 
James  Miller,  solicitor,  Edinburgh,  claiming  as  agent  disburser  for  Cherrie 
in  the  action  under  the  Debts  Recovery  (Scotland)  Act,  1867,  of  the  expenses 
contained  in  said  decree,  amounting  to  £3  68  lid,  with  Is  6d  as  the 
*  expense  of  charging:  From  these  findings  in  fact,  ranks  and  prefers  that 
claimant,  John  M'Farlane,  to  the  extent  of  £15  10s  5d,  and  the  said 
James  Miller  to  the  extent  of  £3  sterling,  being  the  procurator's  fee 
allowed  by  the  18th  section  of  the  Debts  Recovery  Act,  authorises  the 
clerk  of  Court  to  pay  over  to  the  said  parties  in  the  above  proportions  the 
sums  consigned  in  his  hands  as  aforseaid:  Finds  the  claimant,  John  Cherrie, 
liable  in  expenses  to  the  said  J.  M'Farlane,  allows,  etc.:  Finds  no  further 
expenses  due  to,  or  by  any  of  the  parties  in  said  process,  and  decerns. 

Note, — The  arrestment  used  by  M'Farlane,  a  creditor  of  Cherrie's,  so 
clearly  attaches  the  fund  in  Donald's  hands  that  the  subsequent  charge 
given  by  Cherrie,  and  multiplepoinding  following,  are  all  attributable  to 
the  course  he  took,  so  that  he  is  not  entitled  to  the  expense  of  bringing  the 
multiplepoinding,  and  must  pay  the  expenses  of  the  unnecessary  litigation 
carried  on  with  M'Farlane.  The  question  whether  the  decree  against 
Donald  under  the  Debts  Recovery  Act,  being  in  favour  of  Cherrie  both 
as  regards  principal  and  expenses,  gave  M*Farlane  a  right,  under  his 
arrestment,  to  the  whole  sum  consigned,  or  whether  the  procurator  la 
entitied  to  be  preferred  to  the  whole  or  part  of  the  expenses^  is  both  a  new 
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and  different  one.  The  Debts  Becoyery  Act  ddes  not  aatborise  the 
procurator  to  take  out  decree  for  expenses  in  his  own  name,  and  in  so  far 
tends  to  favour  the  plea  of  the  arresting  creditor  that  his  diligence  attaches 
both  principal  and  expenses;  on  the  other  hand,  as  sec.  4  of  that  Act  makes 
it  competent  for  parties  to  appear  by  a  procurator  of  Court,  while  sec.  18 
fixes  the  fees  allowed  to  the  procurator  for  conducting  the  cause,  and 
provides  that  when  the  cause  shall  have  been  conducted  partly  by  a 
solicitor,  and  partly  by  a  W.S.  or  S.S.C.,  the  Sheriff  shall  determine  what 
portion  of  said  fees  shall  be  payable  to  both,  it  seems  on  a  fair  construction 
of  the  statute  that  there  is  such  an  appropriation  of  the  procurator's  fee  as 
to  render  it  not  liable  to  arrestment.  He  has  therefore  sustained  the 
procurator's  claim  to  the  extent  of  the  fee  allowed  by  the  Act,  but  not  as 
regards  the  other  items  referred  to  in  the  decree  and  annexed  thereta 

Cherrie  and  M'Farlane  appealed  against  the  above  decision,  so  far  as  ad- 
verse to  them  respectively.  The  Sheriff  (Bell),  8th  March,  1869,  finds  that 
the  claimant  Cherrie  appeals  against  his  not  being  preferred  to  the  claimant 
MTarlane,  and  against  his  not  being  allowed  the  expenses  of  raising  the 
multiplepoinding :  But  finds  that  it  not  being  denied  that  MTarlane 
arrested  the  fund  in  medio  in  the  hands  of  the  common  debtor  Donald  on 
the  dependence  of  an  action  against  Cherrie  in  which  he  afterwards  obtained 
decree  for  a  greater  amount  than  the  sum  so  arrested,  he  (M'Fariane) 
necessarily  falls  to  be  preferred  to  said  fund  as  against  Cherrie :  Finds 
further  that  although  the  actbn  was  held  to  be  competent  in  respect  of  the 
double  distress  created  by  Cherrie  refusing  to  admit  the  preferable  claim  of 
M'Farlane,  the  S.  S.  has  rightly  refused  to  allow  Cherrie,  as  the  real  raiser^ 
the  expense  of  bringing  the  action,  seeing  that  it  was  nimous  and  un- 
necessary, as  Cherrie  should  have  assented  to  the  fund  being  paid  over  to 
MTarlane  at  once :  Therefore  dismisses  the  appeal  of  the  said  claimant 
Cherrie :  Finds  that  the  claimant  M'Farlane  appeals  against  the  claimant 
Miller  being  preferred  to  the  extent  of  ^3,  which  is  the  sum  effeiringto  the 
procurator's  fee  included  in  the  decree  for  principal  and  expenses  obtained 
by  Cherrie  in  the  debts  recovery  action  at  his  instance  against  Donald,  in 
which  action  the  said  claimant  Miller  is  said  to  have  been  Cherrie's  agent : 
Finds  it  admitted  that  Miller  did  not  enter  appearance  in  said  action  to 
obtain  decree  for  expenses  in  his  own  name,  and  no  such  decreet  was  given,  ^ 
neither  has  Miller  constituted  any  claim  for  expenses  against  Cherrie,  or 
produced  any  evidence  that  the  same  is  resting-owing,  or  used  any  arrest- 
ment in  Donald's  hands,  and  the  whole  decree  was  payable  direct  by  Donald 
to  Cherrie,  and  was  covered  by  M'Farlane's  arrestment :  Therefore  sustains 
the  appeal  of  the  Claimant  MTarlane,  disallows  the  claim  of  Miller,  and 
prefers  M'Farlane  to  the  said  £3,  as  well  as  to  the  rest  of  the  fund  in  inedio, 
and  authorises  the  clerk  of  Court  to  pay  over  the  same  accordingly,  but 
finds  no  expenses  due  as  between  M'Farlane  and  Miller,  and  quoad  vltra 
adheres,  etc. 

Agtntfor  Cherrie — James  Miller ,  Edinburgh, 

Agent  for  John  M^Farlane — Ar<^ibcUd  Y.  Bose,  Airdrie, 

SHERIFF  COURT  OF  ELGIN.— Mr  Sheriff  Smith. 

Panton  V,  Forbes  P.  Donald. 

Husband  and  Wife — Curator  ad  litem. — Hdd  in  an  action  by  a  married 

woman,  whose  husband  is  not,  and  has  not  been  in  Scotland  since  1864,  for  the 

aliment  of  an  illegitimate  child  bom  to  her  in  1867,  that  it  is  not  necessary 
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for  her  to  have  a  cotqIot  ad  litem,  and  plea  by  the  defr.  to  that  effect  re- 
pelled. The  par.y  who  is  a  married  woman,  raised  the  present  action  ia  her 
own  name.  No  obj  ection  was  founded  on  the  non-concurrence  of  her  husband, 
who  haa  raised  an  action  of  divorce  against  her,  but  it  was  pleaded  for  the 
defr.  that  a  curator  ad  litem  ought  to  be  appointed.  The  plea  was  repelled 
by  the  S.  S.  in  an  interlocutor  pronounced  on  17th  November,  1868,  on 
the  grounds  mentioned  in  the  following  note,  viz.: — 

Note, — In  the  case  of  a  married  woman  living  apart  from  her  husband, 
and  acquiring  rights  or  contracting  liabilities  on  her  own  account,  especi- 
ally where  such  rights  directly  involve  the  alimentary  subsistence  of  her- 
self  and  others  depending  upon  her,  it  would  be  contrary  to  justice  to  place 
her  under  any  avoidable  disability  in  maintaining  her  position,  except  so 
far  as  the  interests  of  others  may  be  prejudiced  by  her  being  subject  to 
the  patrimonial  or  other  rights  of  her  husband.  Although  in  the  present 
case  the  pur.  is  in  about  the  most  unfavourable  position  in  which  a  mar- 
ried woman  can  possibly  be,  it  cannot  be  shown,  in  the  circumstances, 
either  that  her  being  a  married  woman,  or  that  her  pursuing  without  the 
express  concurrence  of  her  husband,  or  without  a  curator  ad  litem,  can  in 
aay  way  prejudice  the  defr.  In  the  position  of  the  pur.,  of  course  she 
cannot  have  the  concurrence  of  her  husband,  and  in  her  sphere  of  life  it 
is  probably  impossible  for  her  to  get  any  other  proper  person  to  act  for  her 
as  a  curator.  Unless,  therefore,  positive  law  render  such  an  appointment 
indispensable,  which  it  does  not,  the  present  is  not  a  case  in  which  the 
ends  of  justice  seem  to  require  it.  The  pleas  of  the  defr.  as  to  the  incom- 
petency of  proceeding  without  such  an  appointment  therefore  fall  to  be 
repelled.  These  views  are  supported  by  the  cases  of  Chumside  v.  Currie, 
1789,  M.  6082,  and  of  Omu  v.  J)ifar8,  30th  November,  1833;  and 
although  Mr  Fraser  in  his  work  on  the  Law  of  Husband  and  Wife,  277 
and  282  pp.,  expresses  a  rather  general  opinion  that  when  a  wife  sues,  or 
is  sued  without  the  concurrence  of  her  husband,  a  curator  ad  litem  is 
necessary,  it  does  not  appear  that  a  curator  ad  litem  was  appointed  in  either 
of  the  cases  which  have  been  quoted. 

The  circumstance  whether  or  not  the  position  of  the  husband  of  the 
pur.  amounts  to  legal  desertion  does  not  seem  to  affect  the  question.  It  ia 
V  enough  that  since  October,  1864,  he  has  never  lived  with  her,  nor  seen 
her,  nor  been  even  in  the  same  kingdom  with  her,  and  that  it  is  not  alleged 
or  suggested  there  is  any  intention  or  probability  of  his  ever  returning  to 
her. 

No  appeal  was  taken,  and  the  case  has  been  proceeded  with  on  the  merits. 

STEWABD  COURT,  KIBECUDBBiaHT.— JSheriffs  Hxotob  and 

DUNBAB. 

M'QuMUB  V.  M'KUNK.— Jan.  4,  1868. 
Poor — Aliment — Residence  of  Orphan  Pauper-^Remcval. — Action  for 
aliment  due  by  defr.  as  Inspector  of  Poor  of  the  parish  of  Eirkbeao, 
to  the  pursuer,  for  keeping  Janet  Bae,  a  pauper  chargeable  on  said 
parish  from  9th  Feb.,  1864,  when  defr.,  from  some  cause  or  other, 
ceased  to  pay,  although  his  liability  to  continue  paying  said  aliment  so  long 
as  pursuer  kept  said  pauper,  or  she  was  not  taken  away  by  defr.  or  some 
one  for  him,  remained  in  force.  Defr.  alleged  that,  owing  to  certain  thinf^, 
^'  he  wrote  to  the  Inspector  of  the  Poor  of  fialmaghie^  to  send  the  girl  home 
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to  Kirkbean.  When  he  went  for  her  for  that  purpose,  paraaer  refused  to 
give  her  up  to  him,  and  said  that  he  would  not  allow  her  to  be  removed;*' 
and  defr.  pleaded  that  in  consequence  of  that  refusal  he  was  not  liable  in  the 
aliment  claimed.  Pursuer  denied  refusing  to  allow  the  girl  to  be  removed, 
and  stated  that  no  one  ever  went  to  his  house  for  her,  whereupon  defr.  was 
allowed  a  proof  by  the  S.  S.  (6th  June,  1867),  who  added  this  NaU: — 

"It  is  maintained,  inter  alia  in  defence,  that  parochial  relief  was  afforded 
till  14th  May,  1864,  when  it  was  stopped  in  consequence  of  the  refusal  of 
pursuer,  in  whose  custody  the  pauper  had  been  placed  by  the  parish  of  her 
settlement,  to  permit  her  to  be  removed  to  that  parish,  that  if  dissatisfied 
with  the  Inspector's  judgment,  stopping  the  aliment,  the  pursuer  should 
have  applied,  under  the  73d  section  of  the  Poor  Law  Act,  to  this  Court  for 
redress;  and  that  on  the  authority  of  the  decision  of  the  Supreme  Court 
in  Small  or  Mcintosh  v.  Welsh,  13th  July,  1860,  22  D.  U23,  the  resistance 
by  pursuer  of  the  Inspector*s  endeavour  to  remove  the  pauper,  bars  his 
present  claim  personcUi  exeeptione,  and  at  common  law.  Defr.*a  allegations 
as  to  pursuer^s  resistance  to  the  pauper's  removal  are  denied,  and,  as  they 
are  not  sufficiently  instructed  by  the  productions  in  process,  a  proof  to  the 
defender  has  been  allowed.  That  proof  is  before  answer,  and,  therefore, 
without  prejudice  to  the  pursuer's  argument  that  Small's  case  only  appli^ 
to  the  refusal  of  adult  paupers  to  be  removed,  and  not  to  the  refusal  of 
pauper  children,  over  whom  the  statute  confers  compulsory  powers  of 
removal  on  the  relieving  inspector.  The  amount  of  aliment  paid  to  the 
pursuer  by  the  defender  is  also  disputed,  and  must  be  instructed  in  the 
ordinary  way." 

A  proof  having  been  led,  the  following  judgment  was  pronounced  by  the 
S.  S.,  4th  December,  18G7:— Finds  that  in  1861  defr.,  as  Inspector  of  Poor, 
and  as  representing  the  Parochial  Board  of  the  parish  of  Kirkbean,  entered 
into  a  contract  with  pursuer,  by  which  the  latter  agreed  to  take  into  his 
house,  and  maintain  Janet  Rac,  a  pauper  child,  chargeable  on  Kirkbean,  for 
the  weekly  sum  of  2s  6d,  to  be  paid  by  said  parish :  Finds  that  the  said 
Janet  Rae  is  a  niece  of  the  pursuer's  wife,  and,  the  pursuer's  residence  being 
in  the  parish  of  Balmaghie,  it  was  arranged  that  the  stipulated  weekly 
payments  should  be  made  to  the  pursuer,  through  Sproat,  Inspector  of  Poor 
of  that  parish :  Finds  that  the  parties  carried  into  effect  the  said  contract, 
by  the  pursuer  alimenting  the  said  pauper  child,  and  receiving  from  the 
parish  of  Kirkbean,  through  Sproat's  hands,  the  stipulated  weekly  payments 
down  to  16th  March,  1864,  when  these  payments  ceased:  Finds  that  said 
contract  betwixt  the  pursuer  and  defender  was  liable  to  be  terminated  at 
the  pleasure  of  either  party  on  reasonable  warning :  Finds  that  in  the  end 
of  1863,  Sproat  having  informed  defr.  that  the  pauper  appeared  to  be 
suffering  from  neglect  on  the  part  of  those  to  whose  care  she  had  been 
intrusted,  defr.  thereupon  instructed  Sproat  to  take  the  necessary  steps  for 
her  removal  to  the  parish  of  Kirkbean:  Finds  that  Sproat  accordingly 
intimated  to  pursuer,  by  letter,  on  9th  February,  1864,  that  <<  Janet  Rae  is 
to  be  removed  to  Kirkbean:"  Finds  that  Sproat  again  intimated  the 
intended  removal  to  pursuer's  wife  on  the  11th  March,  1864,  verbally,  and 
to  pursuer  himself  on  19th  March,  1864:  Finds  that  in  making  the  said 
intimation  to  pursuer,  Sproat  told  him  that  '*  he  would  release  him  of  the 
charge  of  the  pauper"  at  any  time,  or  as  soon  as  he  chose,  but  that  he  was 
debarred  from  making  him  any  more  payments  on  the  pauper's  account: 
Fmds  that  pinvaer,  io  anavrer  to  said  intimation,  maintained  that  he  was 
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the  nearest  relative,  and  most  proper  custodier  of  the  child,  that  he  had  a 
right  to  her  custody,  and  would  not  part  with  her:  Finds  that  on  12th 
May,  1864,  pursuer  still  apparently  resisting  the  removal  of  the  pauper, 
Sproat  delivered  to  him  a  certificate  of  refusal  of  further  parochial  relief 
to  the  pauper  from  the  parish  of  Balmaghie :  Finds  that  while  the  pauper, 
Janet  Rae,  was  chargeable  to  the  parish  of  Kirkbean,  where  her  settlement 
was,  she  was,  at  the  date  of  said  certificate  of  refusal  of  relief,  on  the  pauper 
roll  of  Balmaghie,  and  receiving  from  the  inspector  of  that  parish,  in  respect 
of  her  residence  in  Balmaghie,  the  weekly  alimentary  payment  of  2s  6d, 
stipulated  to  be  given  to  her,  or  to  the  pursuer  for  her  behoof,  by  the  parish 
of  Kirkbean :  Finds  that  said  certificate  of  refusal  of  relief  operated  both 
as  a  statutory  refusal  of  relief  to  the  pauper  from  Balmaghie,  and  an 
effectual  intimation  to  the  pursuer  by  defr.'s  mandatory,  that  the  personal 
contract  between  pursuer  and  defr.  for  the  pauper's  maintenance  was 
dissolved :  Finds  that  if  pursuer  considered  himself  or  the  pauper  child 
aggrieved  by  that  refusal  of  future  parochial  relief,  he  had  it  in  his  power 
either  to  complain  to  the  Sheriff  of  the  county  for  the  protection  of  the 
pauper's  rights,  under  s.  73  of  the  Poor  Law  Statute,  8  and  9  Vict.,  c.  83, 
or  he  might  have  relieved  himself  of  the  burden  of  maintaining  the  pauper 
by  giving  up  the  custody  of  the  child  to  Sproat,  defr.*8  mandatory,  in 
accordance  with  defr/s  repeated  requests  to  that  effect :  Finds  that  Janet 
Rae  being  a  pauper  orphan  child,  chargeable  to  the  parish  of  Kirkbean 
down  to  12th  May,  1864,  the  inspector  of  that  parish  was  solely  bound  and 
entitled  to  supply  aliment,  and  to  determine  the  most  proper  place  of 
residence  for  said  child  while  thus  chargeable;  that  pursuer  was  not  entitled 
by  law  to  the  custody  of  said  pauper  child  while  thus  chargeable  to  the 
parbh  of  Kirkbean,  unless  he  was  able  and  willing  to  relieve  that  parish  of 
the  burden  of  its  maintenance;  and  that  by  retaining  the  said  child  in  his 
custody  after  12th  May,  1864,  not  only  without  defr.'s  authority  and  consent, 
bat  in  opposition  to  his  wishes  and  intentions  duly  intimated  to  the  pursuer, 
and  by  failing  to  appeal  to  the  Sheriff  against  the  said  refusal  of  relief, 
parsuer  dissolved  the  original  contract  made  with  defr.  for  the  child's 
maintenance,  and  extinguished  all  legal  claim  for  the  weekly  parochial 
payments  after  12th  May,  1864 :  Therefore  decerns  against  defr.  as  inspector 
foresaid,  for  payment  to  pursuer  of  the  sum  of  ^1  2s  6d,  due  to  pursuer 
under  the  foresaid  contract  for  keeping  said  child  from  the  16th  March, 
1864,  till  12th  May,  1864 :  Quoad  uUra,  sustains  the  defences  and  assoilzies: 
Finds  no  expenses  due  to  either  party. 

Note. — Pursuer's  claim  is  laid  on  a  contract  with  the  defender  for  keeping 
the  pauper  child,  Janet  Rae,  at  2s  6d  per  week.  That  contract  is  admitted. 
Bat  it  is  maintained,  in  defence,  that  it  was  put  an  end  to  in  May,  1864, 
and  all  claim  under  it  for  subsequent  aliment  excluded  by  pursuer's  refusal 
to  give  up  the  child  and  allow  its  removal  to  Kirkbean,  when  repeatedly 
reqaested  to  do  so  by  defr.'s  mandatory,  Mr  Sproat.  The  S.  S.  has  sustained 
that  defence  as  well  founded,  both  in  point  of  fact  and  in  point  of  law. 

1.  In  point  of  fact,  the  contract  subsisted  only  so  long  as  the  child  was 
alimented  by  the  pursuer  with  the  defender's  express  or  implied  consent. 
While  the  child  continued  chargeable  to  the  parish  of  Kirkbean,  defr.  as 
representing  that  parish,  was  exclusively  entitled,  in  the  first  instance,  to 
fix  the  child's  place  of  residence.  Pursuer  has  not  attempted  to  prove  any 
condition  of  the  contract  inconsistent  with  the  discretionary  power  in  defr. 
to  dissolve  it  whenever  the  interests  of  the  child  or  of  the  parish  rendered 
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it  necessary  or  expedient,  in  his  opinion,  to  do  so.  The  contract  was,  in 
short,  to  endare  for  such  time  only  as  pursaer  found  it  convenient  to  keep 
the  child,  or  defr.  deemed  it  expedient  to  consent  to  its  being  kept  by  him. 

2.  It  is  satisfS&ctorily  proved  that  in  Feb.,  March,  and  May,  1864,  Sproat, 
as  representing  the  defender,  intimated  to  the  pursuer  that  the  child  was  to 
be  removed  to  Eirkbean.  It  is  also  proved  by  Sproat*s  oath,  corroborated 
by  the  terms  of  the  certificate  of  refusal  of  relief,  that  pursuer  resisted  the 
removal  of  the  child  to  Elirkbean,  and  insisted  on  retaining  the  charge  of  it, 
not  only  without  defr.*s  authority  and  against  his  vrish,  but  after  repeated 
intimations  that  no  further  aliment  on  account  of  the  child  would  be  paid 
to  the  pursuer. 

In  the  circumstances  of  the  case,  Sproat's  intimations,  followed  by  the 
stoppage  of  the  aliment,  were  sufficient  warning  to  the  pursuer  that  the 
contract  was  at  an  end,  and  that,  if  he  continued  to  keep  the  pauper,  it 
must  be  from  his  own  funds.  Pursuer  further  maintained  that  the 
intimation  by  Sproat  of  the  intended  removal  of  the  child  did  not  dissolve 
his  contract  with  defr.,  that  defr.  could  have  compelled  the  removal  of  the 
child,  and  if  he  abstained  from  that  compulsitor,  and  left  the  child  in  the 
pursuer's  custody,  where  he  originally  placed  it,  he  thereby  tacitly  renewed 
the  contract,  and  incurred  liabiUty  for  the  present  claim. 

Whether  such  compulsory  powers  of  removal  are  conferred  on  inspectors 
in  the  case  of  an  adult  pauper  has  been  doubted,  although  in  the  recent  cases 
in  the  Supreme  Court  of  Hay  v.  Melville,  3d  February,  1858,  20  D.  480, 
and  Small  v.  Welch,  the  opinion  of  the  Court  seemed  to  be  that  the 
inspector  of  an  adult  pauper's  parish  of  residence  had  power  to  remove  him 
to  the  parish  of  his  settlement. 

But  in  the  case  of  orphan  pauper  children,  such  a  compulsory  power  of 
removal  seems  necessary  for  the  discharge  of  the  duties  incumbent  on  the 
inspectors,  who  must  not  only  furnish  food  and  clothing,  but  also  lodging 
for  the  children,  in  the  manner  most  conducive  to  their  welfare,  and  the 
interests  of  the  parish  which  supports  them.  It  is  quite  obvious  that  they 
could  not  perform  that  duty,  as  regards  lodging,  efficiently,  if  it  was  in  the 
power  of  any  one  to  whom  they  had  entrusted  the  temporary  custody  of  a 
pauper  child,  to  resist  the  removal  of  the  child  to  another  residence  and 
custody. 

Assuming,  therefore,  such  compulsory  power  of  removal  to  have  existed 
in  the  present  case,  did  defr.'s  obligation  to  pay  the  alimentary  allowance  of 
2s  6d  a  week  to  pursuer  subsist  until  that  compulsory  power  was  exercised 
and  the  child  forcibly  taken  from  the  pursuer? 

That  might  be  a  very  hard  and  injurious  consequence  both  to  the  parish 
chargeable  and  to  the  child.  It  would,  on  the  one  hand,  enable  and 
encourage  the  temporary  custodiers  of  pauper  children  to  delay  and  evade 
the  inspector's  attempt  to  remove  them,  by  giving  to  these  recusant  custodiers, 
in  the  shape  of  a  continuous  aliment  for  tibe  children  w;hile  thus  wrongfully 
retained,  a  positive  premium  or  reward  for  their  wrongful  acts.  And,  on 
the  other  hand,  if  such  claims  as  the  present  could  be  reared  up  by  persons 
retaining  pauper  children  in  their  custody  without  the  consent  of  the  parishes 
liable  to  support  them,  the  relations  or  friends  of  these  destitute  childreni 
if  in  humble  circumstances,  could  never  indulge  their  benevolent  feelings  by 
gratuitously  maintaining  them,  unless,  besides  relieving  the  parish  in  the 
meantime  of  the  burden  of  their  support,  they  could  further  give  a  material 
guarantee  that  no  claims  of  aliment  should  tibereafter  at  any  time  be  made 
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against  the  parish.  2.  Defr.  here,  it  may  also  be  said,  did  exercise  a 
compulsory  power  of  removal  by  stopping  the  supplies.  In  most  cases  such 
a  measure  would  be  successful  If  it  failed  in  the  present  instance,  it  must 
be  presumed  that  the  pursuer's  ability  and  willingness  to  relieve  the  parish 
of  the  burden  of  keeping  the  child  were  the  cause. 

In  the  case  of  Small  v.  Welch,  it  was  laid  down  by  Lord  Ardmillan, 
where  the  removal  of  an  adult  pauper  was  in  question,  "  that  the  advocator 
(the  pauper)  having  been  offered  removal  without  expense,  and  having 
refused  to  go,  is  not  now  entitled  to  contend  that  she  ought  to  have  been 
compnlsorily  removed,  and  that  no  compulsion  having  been  used,  she  is 
entitled  to  parochial  relief.  Such  a  plea  on  the  part  of  the  advocator  seems 
quite  reasonable."  That  was  the  case  of  an  adult  pauper  who  was  found 
not  entitled  to  parochial  relief,  while  she  refused  an  offer  to  remove  her.  It 
is  difficult  to  conceive  a  reason  why  the  same  principle  should  not  be  applied 
to  the  custodier  of  a  pauper  child  refusing  an  offer  of  the  inspector  to 
remove  it. 

The  pursuer  having  appealed,  the  Sheriff  (4th  Jan.,  1868)  affirmed,  with 
this  explanation,  that  the  judgment  pronounced  in  this  action  on  the  special 
contract  between  pursuer,  James  M'Quffie,  and  the  Parochial  Board  of  Kirk- 
bean,  cannot  be  held  to  affect  any  right  competent,  or  which  may  become 
competent  to,  or  on  behalf  of  the  pauper,  Janet  Rae,  against  said  parish,  or 
any  other  parish  for  parochial  relief  according*  to  law. 

Act.—Broatch. Alt.—W.  M'Ldlan,  W.  MUray. 


SHERIFF  COURT  OF  MID-LOTHIAN.— Sheriffs  Davidson  and 

Campbell. 

Spbncer  v.  Cummino. — Oct.  21,  1868. 

DebU  Becovery  Act — Appeal. — Mr  Spencer  of  Glasgow,  sued  Mr  John 
Gumming,  Photographer,  Edinburgh,  for  an  account  of  £26  8s.  The 
defence  was  that  the  goods  were  neither  ordered  nor  received.  A  proof 
was  led,  at  which  the  defender  attempted  to  raise  the  question  of  payment; 
this  the  Sheriff-Substitute  disallowed.  No  note  of  the  evidence  was  taken. 
The  Sheriff-Substitute  finds  it  proved,  in  point  of  fact,  that  the  goods 
specified  in  the  account  libelled  were  furnished  to  the  defender,  and  invoiced 
at  the  various  times  when  they  were  received  by  him  at  the  prices  charged 
for  them  in  the  account  libelled:  Therefore  repels  the  defences,  and  decerns 
against  the  defender  for  the  sum  of  twenty-eight  pounds  six  shillings 
sterling,  with  three  pounds  sixteen  shillings  of  expenses. 

The  defender  appealed  to  the  Sheriff  and  craved  a  hearing.  The  Sheriff 
adhered,  adding  this  Note: — There  can  be  no  appeal  in  this  case  on  the 
facts.  The  interlocutor  appealed  against  is  conclusive  as  to  the  facts; 
these  facts  being  as  stated,  there  is  no  doubt  as  to  the  rightness  of  the  con- 
clusion in  law.  The  defender  asked  to  be  heard  on  his  appeal,  but  the 
Act  (s.  1 1)  does  not  authorise  parties  to  be  heard.  If  it  seems  proper  to 
the  Sheriff  A«  may  order  the  case  to  be  re-heard.  There  would  be  no  pro- 
priety in  a  rehearing  in  this  case. 

Act.^LindMy  Mackersy,  W.S. Alt^A.  i?.  Ourson,  8,S.C.y 

VOL.  Xm.,  NO.   CXUX, — MAY,   1869.  V 
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SHERIFF  COURT,  QLASaOW.— Sheriflfa  Bell,  Dickson,  and 
Galbbaith. 

Feboubon  v.  The  Commissioners  of  Qlasgow  Cobfobation  Water 
WoEK3.—Feb.  3. 

Water  Assessment — Property, — Appeal  by  the  owner  of  certain  honae 
property  in  Glasgow  against  an  assessment  by  the  Commissioners  of  the 
Glasgow  Corporation  Water  Works  of  £1  ITs  7^d  and  £1  18a  7d^  as 
Water  Rates  for  1867-8  and  1868-9  respectively.  These  rates  were  im- 
posed under  the  Act  18  and  19  Vict.,  c.  118,  by  s.  91  of  which  it  is  pro- 
vided, that  no  person  who  shall  be  the  owner  or  occupier  of  any  of  the 
aforesaid  descriptions  of  property  and  premises  shall  be  liable  to  be  rated  to 
either  of  the  said  rates  (Le,,  the  public  and  domestic  water  rates)  in  a 
greater  proportion  than  according  to  one-fourth  part  only  of  such  annual 
value  thereof,  unless  the  mains  or  other  pipes  of  the  Commissioners  shall 
be  laid  down  and  properly  supplied  with  water  within  fifty  feet  from  the 
outer  wall,  fence,  or  boundary  of  such  premises.  In  the  present  case,  the 
Commissioners  claimed  the  full  rates,  on  the  ground  that  the  close  or 
common  passage  by  which  appellant  has  access  to  his  premises  is  a  pertinent 
of  the  premises  in  respect  of  his  right  to  use  it,  and  that  the  pipes  of  the 
Commissioners  being  within  fifty  feet  of  that  passage,  although  beyond  fifty 
feet  from  the  outer  wall  of  the  premises,  they  are  to  be  held  as  within  that 
distance  from  the  premises  in  the  proper  sense  of  the  teruL  The  Sheri& 
held  that  the  appellant's  premises  are  bounded  by  the  passage,  and  are  thus 
exclusive  of  it  He  has  no  right  of  property  in  the  passage,  but  only  right 
of  servitude  over  it,  and  the  outer  wall  of  his  premises  cannot  therefore  be 
held  to  include  any  part  of  the  passage.  Therefore,  the  mains  or  pipes 
of  the  Commissioners  not  being  laid  within  fifty  feet  from  the  outer  wall  or 
boundary  of  the  said  premises,  the  appeal  was  sustained,  and  the  appellant 
was  found  liable  only  in  one  fourth  of  the  above  rates. 
Ad, — Knox  A  Stevensori, Alt. — John  Burnet, 

FORFARSHIRE  S.  D.  COURT,  DUNDEE.— Sheriff  Guthrie  Smttu. 
Leonabd  V,  Caledonian  Rail.  Co. — Feb.  23. 

Carrier — Contract — Forwarding  Goods — Liability/. — This  was  an  action 
for  the  value  of  a  quantity  of  whbky  abstracted  from  a  cask,  which  was 
shipped  at  Belfast  on  board  the  Glasgow  steamer,  to  be  conveyed  to  the 
pursuer  in  Dundee,  and  was  received  by  the  defenders,  the  Caledonian 
Railway  Company,  at  Glasgow,  from  the  Steamboat  Company.  The 
defenders  pleaded  that  as  the  contract  was  not  made  with  them,  the  action 
should  have  been  directed  against  the  Steamboat  Company. 

The  S.  S.  issued  the  following  judgment: — I  am  of  opinion  that  the  defence 
is  well  founded.  The  question,  I  think,  is  concluded  by  decisions  pronounced 
in  both  England  and  America;  and  although  in  the  case  of  the  Scottish 
Central  Railway  Company  v.  Ferguson,  Eennie,  ds  Co,,  30th  March,  1863, 
the  Judges  of  the  Court  of  Session  declined  to  say  whether  these  were  a 
correct  expression  of  the  law  of  Scotland  or  not,  this  does  not  seem  to  me 
to  be  a  matter  on  which  there  should  be  any  difference  between  the  law  of 
the  two  kingdoms,  which  as  regards  the  contract  of  carriage,  rests 
essentially  on  the  same  principles.  The  principle  of  the  decisions  referred 
to  is^  that  when  a  common  carrier  who  goes  only  to  one  place  zeceiyes  a 
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pared  addressed  to  some  place  farther  on,  he  prima  facie  undertakes  to 
cany  it  to  the  place  to  which  it  is  directed,  the  carrier  receiving  making 
the  carrier  forwarding  his  agent  for  the  purpose  of  completing  his  contract. 
The  mere  taking  charge  of  the  parcel  is  not  conclusive  evidence  of  an 
undertaking  to  take  it  the  whole  way;  but  it  is  prima  facie  proof  of  it.  If 
the  carrier  wishes  in  any  case  to  limit  his  responsibility  short  of  the  place 
to  which  the  goods  are  directed,  he  is  bound  to  do  so  expressly;  and  in 
the  absence  of  any  circumstances  tending  to  establish  such  a  limitation — as 
in  Aldridge  v.  The  Great  Western  RaUtoay  Company,  33  L.  J.,  C.P.,  161 — 
the  inference  deducible  from  the  receipt  of  the  goods  becomes  conclusive 
of  a  contract  to  carry  the  entire  distance.  Agreeably  to  this  principle,  it 
has  been  decided  that  where  cattle  were  delivered  to  one  Railway  Company, 
which,  to  reach  their  destination,  required  to  pass  over  the  line  of  another 
Company,  no  action  lay  against  the  second  Company,  even  for  an  injury 
done  on  their  own  line — Coxon  v.  Great  Western  Railway  Company;  29 
L.  J.  Exch.  165;  and  the  same  rule  applies  to  an  English  Railway  Company 
carrying  goods  beyond  the  limits  of  their  railway  to  Scotland;  they  are  to 
be  treated  as  carriers  throughout  the  whole  journey — Crouch  v.  L.  and  N.  W. 
Railway  Company;  23  L.  J.  C.  P.,  73.  Holding  that  till  the  contrary  is 
decided  in  our  own  Supreme  Court  I  am  bound  by  these  cases,  I  must 
assoilzie  the  defenders  with  costs. 


(Snglxs^  Casts. 

Election  Petition — Treating — Puhlic-Eome  Scores — Corrupt  Motives — 
Agency. — Having  scores  at  public-houses  amounts  to  treating.  A  candidate 
brought  down  his  London  agent,  several  of  the  agent's  clerks,  and  several  of 
the  respondent's  personal  friends,  who  lived  extravagantly  at  a  public-house, 
at  the  respondent's  expense:  Heldf  to  be  a  dangerous  practice,  and  that  had 
any  of  such  persons  been  voters,  it  must  have  been  regarded  as  merely  a 
cloak  for  bribery.  The  safer  plan  is  for  candidates  to  pay  their  agents 
handsomely,  and  for  the  agents  to  provide  for  themselves  and  their  clerks. 
The  giving  of  a  small  quantity  of  beer  or  other  refreshment  with  a  corrupt 
intention  will  void  an  election;  but  the  fact  that  such  intention  existed 
must  be  clear,  and  in  considering  whether  this  £&ct  has  been  estabHshed, 
regard  must  be  had  to  the  extent  of  the  supply.  Where  meat  and  drink 
are  given  away  for  the  purpose  of  gaining  popularity;  and  thereby  to  affect 
the  election,  that  is  evidence  of  corrupt  motives.  Seven  Yoters  went  the 
day  before  the  polling  to  the  house  of  an  agent  of  the  respondent  to  obtain 
instructions.  The  agent  was  from  home,  but,  at  their  suggestion,  the 
servant  permitted  them  to  pass  the  night  in  the  kitchen,  and  his  wife  and 
daughter  supplied  them  with  a  small  quantity  of  beer  and  tobacco,  and  the 
hext  morning  gave  them  a  breakfast.  During  the  evening  the  respondent 
entered  the  kitchen  and  stumbled  over  them,  as  they  lay  asleep,  but  told 
them  not  to  disturb  themselves.  They  had  all  previously  pronused  to  vote 
for  the  respondent.  Held,  not  to  be  treating  within  the  meaning  of  the 
statute.  The  respondent  went  to  look  at  some  workmen  to  see  how  they 
were  getting  on,  and,  without  knowing  them  to  be  voters,  gave  them  three 
shillmgs:  Held,  that  this  was  not  a  corrupt  payment     The  rule  as  to 
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agency  laid  down  by  Martin,  B.,  in  the  Norwich  petition,  19  L.  T.  Eep.  N. 
S.  615,  approved.  Circumstances  of  treating  at  public-houses  sufficient,  if 
done  by  permission  of  the  respondent  or  his  agent,  to  void  the  election. — 
Wallingf&rd  Eleclim  Petitian,  19  L.  T.  Rep.  N.  S.  766.     Blackburn,  J. 

HEGiBTBikTiON — Couuty  Frandiue — Leasehold — Building  Society. — A 
claimant  for  county  franchise  under  sect  5  of  the  Representation 
of  the  People  Act  1867,  based  his  qualiGcation  upon  the  ground  of  his 
being  in  possession,  as  member  of  a  building  society,  of  leasehold  house  and 
lands  of  sufficient  value;  the  owner  of  the  fee-simple  had  undertaken  by 
deed  to  grant  leases  for  ninety-nine  years  to  members  of  the  society 
nominated  by  trustees,  and  upon  the  written  request  of  another  person  who 
had  advanced  money  for  building  the  houses.  By  a  second  deed  the 
trustees  agreed  that  the  claimant,  upon  payment  of  the  remainder  of 
instalments  due,  and  the  fulfilment  of  the  rules  of  the  society  and  other 
conditions,  should  be  nominated  by  them  for  a  lease  under  the  provisions 
of  the  first  deed:  Held  (reversing  the  decision  of  the  revising  barrister);  that 
the  claimant  had  no  legal  or  equitable  estate  in  a  term  of  not  less  than 
sixty  years,  that  he  had  a  mere  inchoate  equitable  right  to  a  leasehold 
estate  in  the  premises  upon  certain  conditions,  and  that  he  was  in  possession 
only  until  it  could  be  decided  whether  he  should  have  such  an  estate  or  not; 
he  was  not  therefore  qualified  to  be  registered. — Trotter  v.  Watson,  19  L.  T. 
K  S.  785.  C.  P. 

Election  Petition — Treating — Lavish  Expenditure. — A  candidate 
expended  7200^.  in  the  contest  of  the  borough  of  Bradford,  the  number  of 
electors  being  21,000:  Held,  that  such  an  expenditure  was  the  strongest 
possible  pnma/a««  evidence  of  corrupt  practices.  The  agent  of  a  candi- 
date omitted  to  comply  with  sect.  4  of  26  Vict,  c  29  by  sending  in  "  a 
detailed  statement  of  all  election  expenses  "  within  two  months  after  the 
election:  Held,  that  had  the  petitioner's  case  rested  on  that  single  allegation 
the  respondent  would  have  been  called  upon  to  prove  the  legality  of  every  item 
in  the  accounts;  and  that  by  the  omission  2k  prima  fade  case  is  established 
against  the  respondent  from  which  the  strongest  inferences  are  to  be  drawn. 
The  cost  of  refreshments  in  the  various  committee-rooms  amounted  to  113/.; 
there  were  upwards  of  115  public-houses  in  which  refreshments  were  given, 
and  the  payments  to  which  amounted  to  1997/.  18«.  M.:  Heldy  that  under 
these  circumstances  no  election  could  be  held  to  be  valid.  There  were  a 
large  number  of  Irish  voters  in  the  borough,  and  several  paid  Irish  canvassers 
were  employed  to  canvass  these  voters  on  behalf  of  the  respondent:  Held^  that 
this  was  evidence  from  which  the  inference  must  necessarily  be  drawn  that  the 
canvassing  was  a  cloak  to  bribery,  and  that  bribery  did  actually  take  place: 
Heldf  further,  that  the  payment  of  canvassers  to  influence  a  class  of  persons 
to  refrain  from  voting  is  illegal,  as  contravening  the  provisions  of  sect  2  of 
17  and  18  Vict,  c.  102.  Treating  took  place  in  a  certain  part  of  the 
borough,  and  the  committee-rooms  of  the  respondent  were  open  to  voters 
who  might  go  and  take  reasonable  refreshments  there  at  his  expense:  ffeld^ 
that  this  was  not  evidence  to  justify  a  certificate  to  the  Speaker  that 
corrupt  practices  had  extensively  prevailed.  The  Corrupt  Practices  Act 
must  in  every  case  receive  its  true  legal  construction,  and  cannot  be 
affected  as  to  its  operation  by  local  custom,  or  the  peculiar  circumstances  of 
localities.— ^a/ey  v.  Biplej/,  19  L.  T.  Rep.  N.  S.  718.     Martui,  B. 

Bribery — Treating — Undue  Influence— Meaning  of  Term  ^'  Fredy" — 
Opening  Public  Houses, — It  is  the  policy  of  the  law  that  a  man  should 
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exercise  the  franchise  freely;  and,  therefore,  if  undue  pressure,  whether  it 
be  bribery,  treating,  or  oppression,  be  brought  to  influence  his  vote  the  vote 
becomes  bad.  If  this  influence  be  widespread  and  general  it  vitiates  the 
election  by  virtue  of  the  common  law,  irrespective  of  particular  Acts  of 
Parliament.  The  opening  of  public-houses,  in  the  sense  to  void  an  election, 
must  be  a  systematic  opening  for  the  purpose  of  giving  refreshment  to  voters, 
the  supply  being  limited  by  the  discretion  of  the  landlord  as  to  what  is  a 
reasonable  supply.  Where,  therefore,  rooms  in  public-houses  were  hired  for 
certain  days  for  committee  purposes,  and  at  other  times  used  for  other 
purposes  of  the  ordinary  character,  and  in  no  way  connected  with  the 
election,  it  was  held,  that  this  was  not  an  opening  of  the  public-houses  for 
the  purpose  of  treating.  To  make  the  doing  of  an  act  corrupt,  it  must  be 
done  with  an  evil  mind,  with  the  knowledge  that  it  is  wrong,  and  with  evil 
feelings  and  evil  intentions.  A.,  a  strong  partisan,  spoke  to  B.  about  his 
vote,  who  said  he  intended  to  give  it  to  C.  A.  said  he  could  persuade  him 
that  D.  was  the  best  man,  and  asked  him  to  come  and  talk  it  over  at  a 
public-house,  and  gave  him  some  beer:  Held,  to  be  neither  bribery  nor 
treating,  as  not  being  a  corrupt  act,  but  a  natural,  ordinary,  and  common 
thing  which  the  ordinary  course  of  life  leads  to  be  done.  Large  numbers 
of  voters  came  to  8.,  an  agent  of  the  respondent,  at  a  public-house,  and  said 
that  the  other  side  was  treating  largely.  S.  thereupon  told  the  landlord 
to  give  them  some  beer  to  keep  them  quiet:  Held,  that  this  was  not  treating, 
inasmuch  as  it  was  not  a  voluntary  corrupt  act,  but  an  act  done  under 
pressure.  Sixty  persons  were  furnished  with  refreshments  in  the  committee- 
rooms  of  one  ward  where  1400  votes  were  polled  on  each  side.  It  was 
Bwom  that  these  persons  were  engaged  in  the  actual  business  of  the 
election,  and  that  no  one  received  refreshments  who  was  not  so  engaged: 
Held,  that  the  giving  of  this  refreshment  was  not  a  corrupt  but  an  innocent 
act,  becanse  it  was  not  given  with  the  evil  intention  of  influencing  votes. 
Sect  4.  of  17  <b  18  Vict.,  c.  102,  defines  treating,  and  says  that  any  candi- 
date guilty  by  himself  or  his  agents  of  corruptly  inflaencing  any  person  by 
such  means,  shall  be  liable  to  a  penalty  of  £50,  and  that  the  person 
corruptly  accepting  the  treating  shall  be  incapable  of  voting.  Sect.  23 
declares  the  giving  of  refreshments  to  voters  on  the  days  of  nomination  and 
polling  to  be  illegal,  and  that  the  person  so  offending  shall  be  liable  to  a 
penalty  of  40s. :  Held,  that  an  offence  committed  against  the  provisions  of 
the  4th  section  would  vitiate  an  election,  and  that  an  offence  committed 
against  the  provisions  of  the  23d  is  illegal,  but  would  not  vitiate  an  election. 
If  money  is  given  to  a  man  before  an  election  to  induce  him  to  vote  or 
refniin  from  voting,  it  is  ipso  facto  bribery,  and  has  the  effect  of  disqualify- 
ing the  candidate  for  being  elected.  But  if  the  money  is  given  after  the 
man  has  voted,  it  must  be  shown  to  have  been  given  corruptly. — Bradford 
EUdion  PetUion,  No.  2,  19  L.  T.  Rep.  N.  S.  723.     Martin,  B. 

Practice — Evidence — Particulars, — Where  there  is  a  restriction  in  the 
order  for  particulars  it  should  be  observed.  Where  there  is  no  restriction 
it  should  be  taken  as  widely  as  possible.-— 76 W,  19  L.  T.  Rep.  N.  S.  728. 
Martin,  B. 

Election  Petitiok — Treating — Particidars — Bribery — Evidence — Pro- 
file to  Pay — Travelling  Experna — Cotts, — ^It  was  proved  that  two  persons 
whose  names  were  on  tiie  register  of  voters  for  a  borough,  but  who  had 
ceased  to  reside  within  the  limits  of  the  borough  or  within  the  statutory 
distance  thereof  at  the  time  of  the  election,  and  who  had  consequently  lost 
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their  rig^t  to  Tote  at  the  election  by  virtae  of  the  provisioiiB  of  tiie  79th 
Bection  of  the  6  Vict,  c  18,  had  nevertheless  Toted  at  the  election  in  &Toar 
of  the  sitting  member.  It  was  also  proved  that  the  same  persons  had  been 
prevailed  upon  to  travel  from  Chester,  their  then  place  of  residence,  and  to 
vote  at  the  election  by  a  promise  made  to  them  by  one  Handford  that  their 
expenses  shoold  be  paid,  and  that  a  sum  of  £5,  which  was  greatly  in 
excess  of  their  expenses,  had  actually  been  paid  to  them  by  Handford  on 
account  of  snch  expenses,  and  in  pnrsnance  of  the  promise  made  by  him  to 
them:  Hdd^  that  the  &ct  that  these  persons  were  not  entitled  to  vote  at 
the  election  made  no  difference,  and  that  as  they  had  prima  fade  a  right  to 
vote,  the  case  was  within  the  Corrupt  Practices  Prevention  Act  1854  (17  & 

18  "^ct,  c.  102),  and  that  the  promise  to  pay  their  expenses  conditionally 
upon  their  voting  for  the  sitting  member,  and  the  subsequent  payment  of 
those  expenses,  were  consequently  corrupt  practices.  Authority  from  a 
candidate  or  from  his  agent  to  canvass,  or  to  procure  votes  on  his  behalf  ia, 
as  a  rule,  the  test  of  agency;  but  agency  will  not  in  all  cases  be  limited 
within  those  bounds,  as  it  may  under  the  new  system  assume  a  novel  form, 
in  which  it  may  be  necessary  for  the  court  to  recognise  it.  Where  the  case 
as  disclosed  under  a  petition  is  proper  for  examination,  and  the  petition  is 
founded  upon  strong  prima  facie  grounds,  and  attended  with  reasonable  and 
probable  cause  for  pursuing  the  inquiry  to  a  termiuation,  the  petitioner 
will  not  be  condemned  in  the  costs  of  the  respondent,  although  the  result 
of  the  inquiry  may  be  in  favour  of  the  latter. — Guildford  Election  FeiUion, 
19L.T.  Rep.  N.S.729.     WiUes,  J. 

PBAcncE — Pariieulars, — ^Where  a  case  is  opened  as  one  of  systematic 
treating,  and  not  as  one  of  treating  an  individual  at  a  particular  house, 
evidence  of  the  proceedings  at  a  certain  meeting  where  treating  is  alleged  to 
have  been  carried  on,  is  admissible,  although  the  meeting  may  not  have 
been  included  in  the  particulars.— /6k/,  19  L.  T.  Rep.  N.  S.  732.     Willea,  J. 

PsAcncB — Costs, — Briefs  must  be  got  up  as  carefully  as  at  Nisi  Prius,  or 
they  will  not  be  allowed  to  the  petitioner  in  his  costs. — Ee  An  Election 
FetUiony  19  L.  T.  Rep.  N.  S.  742.     Blackburn,  J. 

Practice — Discovery. — The  Court  may  order  the  discovery  of  telegraphic 
messages.— TAe  Coventry  FetUion^  19  L.  T.  Rep.  N.  S.  742.     Willes,  J. 

Election  Petition — Application  to  Withdraw — Fractice. — ^Affidavits 
were  made  by  petitioners  and  respondents  that  to  the  best  of  their  informa- 
tion, knowledge,  and  belief,  the  withdrawal  of  a  petition  was  not  the  result 
of  any  corrupt  arrangement,  or  in  consideration  of  the  withdrawal  of  any 
other  petition:  ffeld,  that  the  judge  was  bound  to  express  his  opinion  in 
accordance  with  these  affidavits,  and  allow  the  withdrawal  of  the  petitiona. 
Several  hundred  electors  memorialised  the  judge  against  the  withdrawal  of 
the  petitions,  but  did  not  appear  or  ask  to  be  substituted  for  the  petitioners: 
ffeld,  that  under  such  circumstances,  the  memorial  must  be  diisregarded; 
and  held  also,  that  the  petitioners  must  pay  the  costs  of  the  respondents, 
and  that  the  judge  had  no  discretion  in  the  matter. — The  Stockport  FHiHtm^ 

19  L.  T.  Rep.  N.  S.  743.     Blackburn,  J. 

Donatio  Moktis  Causa — Delivery  of  cheque. — A  lajiy,  during  the  night 
in  which  she  died,  signed  and  handed  to  a  trustee  of  a  charity,  established 
by  herself,  a  cheque  for  £600,  for  the  use  of  the  charity.  The  lady  died 
before  the  morning,  so  that  the  cheque  could  not  possibly  be  cashed  before 
her  death:  Hdd^  per  Lord  Romilly,  M.R,  that  there  was  no  donatio 
mortis  causey  and  that  the  £600  bdlonged  not  to  the  charity^  but  to  the 


residuary  personal  estate  of  the  deceased.  It  was  an  order  to  obtain 
delivery,  not  the  actual  delivery  itself.  The  delivery  so  ordered  must 
take  place  in  the  lifetime  of  the  donor,  or  not  at  all.  [See  Bouts  v.  EUis^ 
17  Beav.  121,  4  De  G.  M.  &  G.  249.]— J^witt  v.  Key,  37  L.  J.  Ch.  633. 

Bnjs  AND  Notes. — A  promissory  note  was  made  by  defb.  and  delivered 
to  the  payee,  who,  while  it  was  in  his  possession,  added  to  it  the  words 
*'on  demand:'*  Held,  that  this  was  not  such  an  alteration  as  to  make  the 
note  void,  the  addition  being  merely  what  the  law  would  have  supplied  if 
these  words  had  not  been  written  upon  the  note. — AUkm  v.  Comwdl,  37 
L.  J.  Q.  B.  201. 

Negligence — Damage  hy  sparks  from  locomotive  engine  used  wUhout 
authoriiy. — Defendants,  a  railway  company,  used  a  locomotive  engine, 
which,  while  passing  over  the  Une,  emitted  sparks,  although  all  reasonable 
precautions  had  been  taken  to  prevent  its  doing  so.  The  sparks  were 
blown  on' to  a  haystack  of  the  plaintiff,  which  was  burnt  The  Act  under 
which  the  company  was  incorporated  did  not  authorise  them  to  use  loco- 
motive engines:  Held,  that  defendants,  if  they  chose  to  use  such  engines, 
must  do  so  at  their  peril,  and  that  the  plaintiff  had  a  good  cause  of  action 
against  them,  notwithstanding  they  had  taken  all  reasonable  precautions 
to  prevent  injury  being  caused.  Per  Blackburn,  J. — "  The  general  rule  as 
to  liability  in  such  cases  is  laid  down  in  Fletcher  v.  By  lands,  37  L.  J.  Ex. 
161.  The  defendants  use  a  locomotive  engine  from  which  sparks  were 
liable  to  escape,  and  at  common  law  they  must,  at  their  peril,  take  pre- 
cautions to  prevent  that  escape;  and  where  sparks  do  escape,  without  any 
actual  negligence  on  the  part  of  the  company,  and  do  injury,  the  company 
mus€  pay  damages  for  the  injury  done.  In  B,  v.  Pease,  4  B.  Jc  Ad.  30, 
there  was  a  direct  legislative  authority  to  use  locomotive  engines  upon  the 
railway,  and  the  Court  held  that  what  would  at  common  law  be  a  nuisance, 
as  frightening  the  horses  of  persons  using  the  adjoining  highway,  was  not 
SQch  under  the  circumstances  of  that  case,  as  the  Legislature  had  given 
the  company  an  unqualified  authority  to  use  the  engines.  In  Vaugkan  v. 
Taff  Bailway  Company,  5  H.  <&  N.  679,  the  Court  of  Exchequer  Chamber 
held  that,  where  the  use  of  locomotive  engines  is  authorised  by  the  Legis- 
lature, the  company  using  them  is  not  responsible  for  injury  done  by 
sparks  from  the  engine,  if  evety  xeasonable  precaution  has  been  taken  to 
prevent  such  injury.  Cockbum,  C.  J.,  in  giving  judgment,  said:  'Although 
it  may  be  true  that  if  a  person  keeps  an  animal  of  known  dangerous  pro- 
pensities, or  a  dangerous  instrument,  he  will  be  responsible  to  those  who 
are  thereby  injured,  independently  of  any  negligence  in  the  mode  of 
dealing  with  the  animal,  or  using  the  instrumentj;  yet  where  the  Legis- 
lature has  sanctioned  and  authorised  the  use  of  a  particular  thing,  and  it 
is  used  for  the  purpose  for  which  it  was  authorised,  and  every  precaution 
has  been  observed  to  prevent  injury,  the  sanction  of  the  Legislature  carries 
with  it  this  consequence,  that  if  damage  results  from  the  use  of  such 
thing  independently  of  negligence,  the  party  using  it  is  not  responsible.' 
The  reasoning  on  which  the  decision  in  that  case  was  entirely  based,  is 
that  the  Legislature  had  authorised  the  use  of  the  locomotive  engines,  and 
that  what  had  such  a  sanction  could  not  be  wrong.  To  bring  the  present 
case  within  the  decision  in  that  case,  it  is  essential  to  show  that  the  Act 
under  which  the  defendants  used  their  line  authorised  them  to  make  use 
of  locomotive  engines.  It  is  not  enough  to  show  that  the  Act  contains  no 
words  prohibiting  the  use  of  such  engines;  it  is  necessary  to  show  that  the 
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use  has  been  expressly  authorised.  Now,  the  utmost  that  we  find  in  the 
Act  incorporating  this  company  (2  WilL  lY.,  c  xlviii)  is  the  reference  to 
'other  carriages'  in  the  preamble — 'whereas  the  making  and  maintaining 
a  railway  or  tramroad,  or  railways  or  tramroads,  for  the  passage  of 
waggons,  engines,  and  other  carriages,*  etc.'  It  is,  I  think,  probable  that 
the  Legislature  were  here  thinking  of  other  modes  of  conveyance,  possibly 
locomotive  engines;  and  possibly  this  preamble  shows  that  the  Legislature 
did  not  object  to  the  use  of  locomotive  engines;  but  this  is  not  8i]&cient'' 
—Jana  v.  Festiniog  RaU,  Co.,  37  L.  J.  Q.  B.  214. 

Election  Petition — Iniimidation — Treating — Agency. — To  void  an 
election  for  intimidation,  the  illegal  acts  must  have  been  instigated  by  the 
member  or  his  agent,  or  must  have  been  so  extensive  as  to  prevent  a  £adr 
and  free  election.  Committee-rooms  were  formed  in  various  districts,  and 
rooms  taken  at  public-houses  for  their  accommodation.  Handsome  sums 
were  paid  for  this  accommodation,  and  the  lessors  of  the  rooms  understood 
that  this  payment  covered  a  certain  amount  of  refireshment.  Strong 
endeavours  were  made  by  the  member  and  his  agents  to  stop  drinking,  but 
a  good  deal  took' place:  Held,  that  there  had  been  no  drink  supplied  with  a 
corrupt  intention,  and  that  the  allegation  of  treating  therefore  failed;  but 
that  had  more  drink  been  consumed  it  would  have  gone  fiir  to  vitiate  che 
election.  It  is  bribery  under  17  &  18  Vict.,  c  102,  &  3,  to  promise  to  see 
that  a  workman  shall  be  no  loser  of  wages  by  his  vote.  It  may  be  accepted 
as  a  general  proposition  that  wherever  a  sitting  member  or  his  agent  employs 
a  person  to  bring  up  a  voter,  and  that  person  does  corruptly  what  they 
intended  should  be  done  incorruptly,  they  must  take  the  consequences.  It 
cannot  be  taken  as  a  hard  and  fast  rule  that  wherever  a  case  of  corruption 
can  be  proved  within  the  letter  of  the  Act,  the  seat  should  be  dedared 
vacant.  Each  case  must  be  regarded  with  reference  to  the  facts  taken 
t<^ther  and  determined  by  the  solution  of  the  question  whether  the  relation 
between  the  member  and  the  agent  was  such  as  to  make  the  member 
responsible  for  the  acts  done:  Consequently  if  the  services  of  a  volunteer 
are  excepted,  the  candidate  will  not  invariably  be  responsible  for  his  acts. 
Where  the  heads  of  a  committee  were  bondjide  voters,  not  chosen  by  respt, 
but  by  bondjide  voters  among  themselves  in  a  business  like  way:  Hddj  that 
a  messenger  sent  by  one  of  those  heads  was  not  so  connected  with  the 
sitting  member  as  to  make  him  responsible  for  his  acts.  It  was  alleged 
that  roughs  were  employed  to  induce  voters  to  drink,  and  thus  prevent  them 
from  voting  for  the  other  side:  Held,  that  if  this  had  been  proved,  it  would 
have  been  an  exercise  of  undue  influence  within  the  Act. — Stalej/bndge 
Election  FelUvm,  20  L.  T.  Rep.  N.  S.  75.     Blackburn,  J. 

Shipfikgi — Insurance  of  Prospective  Freight. — ^Where  a  policy  of  insurance 
of  chartered  freight  attaches  to  and  only  continues  during  a  preliminary 
voyage,  but  applies  to  freight  to  be  prospectively  earned  on  a  subsequent 
voyage,  and  the  ship  is  so  damaged  during  the  preliminary  voyage  that  she 
cannot  be  prudently  repaired,  and  abandonment  of  her,  if  necessary,  is  too 
late,  and  the  damage  to  her,  which  might  have  justified  an  abandonment  or 
sale,  is  not  followed  by  either,  within  a  reasonable  time,  and  the  assured, 
after  the  damage  and  expiration  of  the  risk,  retains,  partially  repairs,  and 
sails  her  on  a  long  voyage  under  his  control,  there  is  no  actual  total  loss  of 
the  prospective  chartcared  freight  from  the  time  when  such  damage  occurred. 
—FoUer  V.  BanMn,  37  L.  J.  C.  P.  257. 


THE 


JOURNAL  OF  JURISPRUDENCE. 


ARRESTMENT. 


Thb  Scottish  Law  of  Arrestn^Dt  is  in  many  respects  peculiar.  It 
contains  some  provisions  to  which  nothing  analogous  now  exists  in 
other  parts  of  the  British  dominions^  or  in  any  of  the  modem  European 
codes.  They  startle  foreigners,  and  many  natives  of  Scotland  are 
ignorant  of  their  existence  until  brought  under  their  operation.  Yet 
they  enter  deeply  into  our  whole  system  of  jurisprudence;  and  it  is 
singular  that,  in  this  age  of  legal  reform,  they  have  not  attracted  more 
attention. 

Arrestment  on  the  dependence, — ^As  soon  as  a  summons  issues  as  a 
writ  of  court,  it  becomes  a  warrant  for  arresting,  in  security  of  the 
daim  and  costs,  all  monies  belonging  to  the  defender  lying  in  the 
hands  of  his  debtors,  or  with  others  at  his  credit  Of  this  the  defen- 
der receives  no  notice;  and  hence  a  man  may  find  his  bank  account 
attached,  and  his  debtors  interpelled  from  making  payment,  not  only 
before  judgment  has  been  recorded  against  him,  but  before  he  has. 
been  served  with  the  summons  or  has  even  heard  that  a  claim  is  made. 

That  this  singular  provision  has  its  advantages,  cannot  be  denied. 
In  the  case  of  unprincipled  debtors  and  pertinacious  litigants  it  often 
acts  like  a  charm.  Conscious  that  they  have  no  real  defence,  they 
generally  pay  without  further  delay  or  expense;  and  even  if  they 
retain  the  means  and  inclination  to  protract  the  war,  the  pursuer  feels 
quite  at  his  ease,  for  he  knows  that  he  has  secured  a  fund  for  payment, 
which  will  become  available  as  soon  as  decree  has  been  obtained.  If 
the  pursuer  were  always  in  the  right,  no  better  system  could  be  de- 
visedL  The  English,  who  have  now  no  analogous  form  of  procedure, 
are  continually  annoyed  by  finding,  after  a  protracted  litigation  with 
an  opponent  who  at  the  commencement  of  the  suit  unquestionably 
possessed  means,  that  they  have  signed  judgment  to  no  purpose, 
because  their  adversary  has  moved  his  body  and  his  effects  beyond  the 
reach  of  execution.    Sometimes,  however,  the  pursuer  is  found  to  have 
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been  iu  the  wrong  from  the  beginning;  when  sucb  is  the  case,  the 
Scottish  system  does  not  work  so  favourably.  If  the  defender  is  not 
a  wealthy  man,  but  has  just  sufficient  means — the  hard  earnings  of 
years — ^to  carry  on  his  trade  withal,  this  arrestment,  before  the  ques- 
tion of  right  has  been  determined,  is  apt  to  end  in  his  ruin.  Pending 
the  litigation,  his  little  bank  account  having  been  attached,  his  credit 
has  been  destroyed,  and  yet  he  has  been  forced  to  carry  on  his  business 
on  credit;  and,  what  is  worst  of  all,  he  has  been  deprived  of  the  means 
of  obtaining  proper  legal  assistance  for  conducting  his  defence  and 
forcing  the  action  to  a  speedy  issue.  Sometimes,  though  successful 
after  an  expensive  jury  trial  or  a  long  proof  taken  in  short-hand^  he 
finds  that  bis  affairs  have  become  so  involved  that  his  only  resource  is 
to  pass  through  the  Gazette,  and  illustrate,  to  admiring  Englishmeu, 
the  admirable  working  of  the  Scotch  law  of  bankruptcy.  If  both  pur- 
suer and  defender  are  rich,  arrestment  on  the  dependence  produces  no 
visible  effect  beyond  that  of  exasperating  the  defender,  who,  if  success- 
ful, prolongs  tibe  war  by  an  action  of  damages  for  nimious  use  of 
diligenca  If,  again,  the  defender  has  some  money  and  credit  to  lose, 
while  the  pursuer  is  a  man  of  straw,  the  result  is  somewhat  different 
In  such  a  case,  the  defender,  duly  considering  that,  against  such  an 
antagonist,  the  most  complete  success  will  not  reimburse  him  in  his 
costs,  too  often  compromises  an  unjust  demand,  so  as  to  escape  from 
immediate  inconvenience,  added  to  the  certainty  of  ultimate  loss. 
Such  are  the  disadvantages  of  the  law  of  arrestment  on  the  dependence. 
But  it  will  be  said  they  are  not  without  remedy.  On  an  application 
to  the  Court  the  arrestment  will  be  restricted  to  a  reasonable  sum,  and 
may  be  wholly  removed  on  proper  security  being  found.  Besides,  nimi- 
ous and  oppressive  use  of  diligence  grounds  an  action  for  damagea  It 
is  obvious,  however,  that  such  remedies  are  not  commensurate  with  the 
evil  An  application  to  the  Court  necessarily  takes  time  to  cany 
through,  and  in  the  meantime  a  trader  may,  in  some  states  of  the 
money  market,  have  his  credit  effectually  ruined.  Caution  is  not 
always  to  be  found  just  when  wanted,  and  few  men  care  about  asking 
their  friends  to  incur  such  an  obligation.  As  to  the  action  of  damages, 
if  the  pursuer  has  nothing  to  lose,  he  rises  superior  to  any  such  com- 
pulsitor. It  is  well  worthy  of  remark  that  the  system  under  conside- 
ration is  precisely  the  converse  of  that  adopted  on  the  Continent 
There  the  law  assumes  the  defender  to  be  in  the  right  till  the  pursuer 
has  clearly  shown  him  to  be  in  the  wrong;  and,  accordingly,  makes  it 
a  condition  of  litigation,  in  many  cases,  that  the  pursuer,  and  not  the 
defender,  shall  find  caution  for  expensea  Here,  from  the  very  outset, 
we  assume  the  pursuer  to  be  in  the  right,  and,  without  making  the 
least  inquiry,  allow  him  to  tie  up  the  defender's  means  by  arrestment 
According  to  the  existing  law  of  England,  no  security  can  be 
demanded  either  from  plaintiff  or  defendant,  neither  can  the  means  of 
either  be  attached  until  judgment  The  Scottish  system  has,  as  we 
have  just  seen,  advantages  and  disadvantages,  and  ought  not,  there- 
fore, to  be  lightly  abandoned;  but  when,  as  at  present^  our  whole 


ABBiSSTMENT.  315 

legal  system  is  being  eltamined  with  a  view  to  improvement,  it  would 
be  well  that  the  mercantile  community  should  seriously  turn  their 
attention  to  this  matter,  and  dispassionately  consider  on  which  side 
the  scale  preponderates.  Perhaps,  on  mature  consideration,  it  might 
be  found  possible  to  secure  all  the  real  advantages  of  arrestment  on 
the  dependence,  without  any  of  its  drawbacks,  by  allowing  this  dili- 
gence to  be  used  only  on  cause  shown  to  the  satisfaction  of  the  Court, 
or  by  making  it  a  condition  of  its  use  that  the  pursuer  should  consign 
a  sum  equal  to  the  amount  to  be  arrested,  so  as  to  cover  damages  and 
expenses  in  the  event  of  his  being  ultimately  found  in  the  wrong. 

Arrestment  in  execution, — Thia  species  of  diligence  stands  in  a 
very  diflTerent  position.  Under  some  form  or  other  it  is  known  in 
every  European  system  of  law:  that  adopted  in  Scotland  is  probably 
unrivalled  for  simplicity,  rapidity,  and  precision.  It  is  perhaps  the 
gentlest  and  least  objectionable  of  all  the  executorials  of  the  law.  Yet 
within  one  sphere  of  action  its  use  is  open  to  grave  question,  whether 
regard  be  had  to  the  welfare  of  individuals  or  to  that  of  the  commu- 
nity at  large.    We  allude  to  the  power  of  arresting  workmen's  wages. 

Arrestment  of  Wages. — k&  the  law  at  present  stands  it  is  provided 
that  "wages  of  labourers  and  manufacturers  shall,  in  so  far  as  neces- 
sary for  their  subsistence,  be  deemed  alimentary,  and,  in  like  manner 
as  servants'  fees  and  other  alimentary  funds,  not  liable  to  arrestment'' 
{Sheriff  Small  Debt  and  Circuit  Court  Act,  1  Vict,  c.  il,  s.  7).  Now 
it  is  obvious  that  the  limitation  of  "so  far  as  necessary  for  tlieir  sub- 
sistence" affords  no  certain  rule  of  decision,  but  must  be  applied 
according  to  the  circumstances  of  each  particular  case.  Some  work- 
men have  to  provide  for  their  own  subsistence  only;  others  have  wives, 
families,  or  indigent  relations  depending  on  their  exertions.  Wages 
again  vary  from  15s  to  30s  a-week,  and  even  fall  below  or  greatly 
exceed  these  limits.  The  proportion  arrestable  must  therefore  be  de- 
termined by  the  arbitrament  of  the  Judge,  and,  as  might  be  expected, 
the  utmost  diversity  is  displayed  throughout  the  different  Small  Debt 
Courta  Practically  the  creditor  arrests  to  the  full  extent  of  his  claim, 
and  the  amount  available  is  determined  in  the  furthcoming.  As  will 
at  once  be  seen,  and  as  will  in  the  sequel  become  more  apparent,  this 
uncertainty,  even  if  no  other  objections  existed,  is  a  great  evil,  and  is 
productive  of  much  petty  annoyance  both  to  employers  and  employed. 
This,  however,  is  mere  matter  of  detail.  The  system  itself  is  appa- 
rently vicious  in  principle. 

The  majority  of  working  men  eaiii,  we  shall  suppose,  sufficient  to 
maintain  their  wives  and  families  in  ordinary  circumstances;  with 
frugality  and  self-denial,  they  may  lay  up  somewhat  against  slackness 
of  trade,  against  sickness,  and  as  a  provision  for  old  aga  They  may, 
in  favourable  circumstances,  even  accumulate  a  small  capital.  It  forms, 
however,  an  inviolable  condition  of  their  well-being  that  they  shall 
take  noUiing  on  credit,  but  shall  pay  for  everything  in  ready  money. 
So  long  as  the  workman  rigidly  adheres  to  this  rule  he  will  hold  his 
ground,  except  for  some  unusual  depression  of  trade;  but  from  the 
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moment  he  begins  to  contract  debt,  bis  progress  is  downward,  and 
his  min  is,  in  general,  a  mere  question  of  time.  Hie  greatest  boon, 
therefore,  which  the  legislature  can  confer  upon  snch  a  man  is  to  dis- 
able him  from  contracting  debt;  the  greatest  cnrse  under  which  he  can 
be  laid,  is  to  enable  him  to  make  his  future  earnings  a  basis  of  credit 
Now,  the  direct  consequence  of  the  law  which  allows  arrestment  of 
wages  is  to  create  this  fictitious  credit  The  mere  &ct  of  a  workman 
possessing  such  credit  renders  it  difficult  for  him  to  avoid  getting  into 
debt;  and  once  he  is  in  debt,  the  power  to  arrest  his  wages  places  him 
greaUy  at  the  mercy  of  his  creditor.  On  a  pay-night  he  may  be 
tempted  to  indulge,  and  squander  a  portion  of  his  earnings.  If  he 
had  no  such  credit  as  the  power  of  arrestment  confers,  the  privations 
of  the  ensuing  week  might  be  severe,  but  they  would  teach  him  a  salu- 
tary lesson  which  he  would  be  slow  to  forget  As  it  is,  however,  the 
small  dealer  supplies  him  on  the  credit  of  his  future  earnings,  and  he 
passes  out  of  the  class  of  freemen.  In  this  case,  it  may  be  said,  he 
has  had  himself  to  blame;  but  it  often  happens  that  he  is  not  the 
wrong-doer,  but  the  victim.  His  wife  may  be  extravagant  or  dissi- 
pated, and  may  apply  his  wages  to  improper  purposes.  Were  it  not 
for  the  law  of  arrestment,  he  would  be  made  immediately  alive  to  his 
position  by  the  want  of  necessaries,  and  would  not  entrust  her  with 
his  earnings  for  the  futura  As  it  is,  she  obtains  credit  from  the 
small  dealer,  and  her  husband  remains  ignorant  of  his  being  in  debt, 
until,  at  the  distance  of  some  weeks,  perhaps  months,  the  provision 
dealer  presents  him  with  a  heavy  bill  These  are  only  two  of  the 
more  ordinary  ways  in  which  the  working  man  gets  into  debt  under 
the  present  system ;  others,  almost  without  end,  might  be  instanced. 
But  once  in  debt,  it  matters  not  how,  his  extrication  becomes  almost 
impossible.  He  is  completely  in  the  power  of  his  creditor.  The  goods 
he  obtains  from  the  latter  may  be  both  bad  and  dear,  but  leave  him 
he  dares  not,  for  if  he  does,  arrestments  are  at  once  laid  in  the  hands 
of  his  employer,  and  this,  in  most  cases,  leads  to  his  instant  dismissal. 
Sometimes  he  betakes  himself  to  loan  societies,  bat  this,  at  best,  is  only 
changing  one  creditor  for  another.  Sometimes  he  pawns  his  furniture, 
and  the  very  clothes  of  his  family.  This  remedium  mi^rabile  frees 
him  perhaps,  for  the  moment;  but  the  necessities  thus  created,  coupled 
with  the  fatal  source  of  credit  which  his  future  earnings  still  supply, 
veiy  soon  throw  him  back  into  a  position  worse  than  before.  Driven 
at  last  to  despair,  he  often  disappears  from  the  locality — perhaps  even 
from  the  country;  and  if  he  does  not  carry  his  family  with  him,  leaves 
them  a  burden  on  the  parish. 

Of  course  the  evil  does  not  in  every  case  develop  itself  to  the  extent 
we  have  just  sketehed.  In  many  instances  the  strong  hereditary 
virtues  of  the  Scottish  character  triumph  over  the  worst  institutiona 
But  it  is  obvious  that  the  effects  of  such  a  system  must  be  injurious 
to  the  character  of  the  working  classes  generally.  It  is  commonly 
remarked  that  the  old  national  characteristics  of  providence,  self- 
denial,  and  frugality,  are  £ftst  discippearing  from  among  the  labouring 
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popnlation.  They  are  become  reckless  and  careless  of  the  ftitare — ^a 
class  of  men  who  literally  take  no  thought  for  the  morrow,  and 
change  from  place  to  place  with  the  utmost  indifference;  a  sort  of 
shifting  ballast  which  cannot  steady,  but  may  expose  the  vessel  of  the 
state  to  grave  dangers.  It  is  the  fashion  of  a  certain  school  of  political 
economists  to  charge  this  degradation  of  the  national  character  on  the 
operation  of  the  poor  laws.  There  is  great  reason  to  believe  that  it  is 
much  more  directly  attributable  to  the  existence  of  the  law  of  arrest- 
ment under  consideration.  It  must  be  recollected  that  while  such  a 
law  might  do  little  harm  in  an  agricultural  population,  its  effects  are 
very  different  among  vast  masses  of  men  collected  together  by  com* 
merce  and  manufactures,  and  trained  in  artificial  wants  to  which  their 
fathers  were  strangers. 

It  has  been  said  that  the  working  classes  are  favourable  to  the 
continuance  of  the  present  law.  There  cannot  be  a  greater  mistake. 
Their  nieetings  and  trades-unions  are  never  weary  of  denouncing  it; 
indeed,  the  Scotch  operative  is  far  too  shrewd,  and  has  had  far  too 
much  experience  of  the  mischievous  working  of  the  present  system, 
not  to  bail,  as  the  greatest  boon  which  the  legislature  could  confer, 
the  entire  subversion  of  this  source  of  fictitious  credit. 

To  employers  it  is  a  source  of  continuous  embarrassment,  of 
petty  annoyance.  It  would  indeed  be  difficult  to  point  out  any  insti- 
tution more  fertile  in  trouble  to  employers  of  labour.  It  continually 
gives  rise  to  vexatious  interference  between  master  and  servant — 
between  the  capitalist  and  his  workman.  Employers  are  continually 
dragged  into  the  Small  Debt  Courts,  and  are  forced  to  exhibit  their 
books  in  actions  of  furthcoming.  Some  workmen — often  the  best — 
refuse  to  engage  unless  on  condition  of  being  paid  in  advance;  yet,  if 
the  master  comes  into  such  terms,  he  is  by  no  means  secure  against 
arrestment  and  its  annoyances.  Allegations  of  complicity  with  his 
workmen  to  defeat  the  claims  of  their  creditors  are  apt  to  be  made, 
and  these  the  master  must  be  prepared  to  rebut.  To  such  a  height, 
indeed,  has  this  annoyance  risen,  that  in  most  large  establishments  it 
has  been  made  a  rule  that  laying  on  an  arrestment  shall  operate  ipso 
facto  as  a  dismissal  from  the  service.  This  rule  may  appear  harsh, 
and  it  is  no  doubt  the  cause  of  much  distress  in  particular  cases,  for 
instances  are  not  wanting  where  the  wages  of  the  wrong  man  have 
been  made  the  subject  of  arrestment — ^in  works  employing  scores  of 
bands,  this,  from  similarity  of  names,  is  perhaps  unavoidable — ^yet^ 
upon  the  whole,  the  rigid  unbending  enforcement  of  such  a  rule  is 
the  best  policy  both  for  master  and  man.  Still  it  is  not  a  complete 
safeguard.  Arrestments  are  occasionally  laid  on,  and  employers  are 
compelled  to  appear  in  furthcomings,  though  nothing  or  next  to 
nothing  has  been  attached. 

Those  who  defend  the  continuance  of  the  present  system  are  not, 
as  has  been  too  hastily  assumed,  the  small  traders  or  dealers.  That 
class  of  men  are  as  great  sufferers  by  it  as  either  masters  or  workmen. 
The  slightest  consideration  will  make  this  apparent     Taken  as  a 
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whole,  the  provision  merchants  and  petty  tradesmen  with  whom 
workmen  deal  are  persons  trading  on  small  capitals,  or  perhaps  mainly 
on  credit.  The  greatest  benefit  yon  could  confer  upon  snch  men 
would  be  the  introduction  of  a  system  of  ready-money  dealings. 
They  could  thus  make  better  terms  with  the  wholesale  dealer,  because 
they  could  count  on  meeting  their  bills  to  the  day;  and  they  would 
be  relieved  from  the  incubus  of  bad  debts,  from  which  at  present  they 
are  continually  suffering.  As  the  law  stands,  they  are  compelled  by 
the  grinding  force  of  competition  to  give  credit  to  their  customers; 
and  any  one  familiar  with  tlie  Bankruptcy  Court  knows  that  to  this 
their  numerous  failures  are  mainly  attributable.  It  is  not  from  choice 
but  from  necessity  that  they  give  credit  to  workmen.  If  arrestment 
of  wages  were  abolished  to-morrow,  the  business  of  these  dealers 
would  suffer  no  abatement.  Food,  clothing,  even  luxuries  suitable  to 
his  means,  would  have  to  be  supplied  to  the  working  man  as  now,  the 
difference  would  simply  be  that  credit  would  be  displaced  by  cash 
payments.  Instances  doubtless  have  been  found  of  such  dealers  being 
so  blind  to  their  real  interests  as  to  advocate  the  continuance  of  the 
present  system.  Such  men,  however,  do  not  represent  the  feelings  of 
their  class.  To  suppose  this  would  be  as  great  an  error  as  that  of 
some  advocates  of  temperance,  who  fancy  that  publicans  are  in  favour 
of  Sunday  trading  in  liquor. 

Who  then,  it  will  be  asked,  arc  the  advocates  of  the  present  system? 
They  will  be  found,  we  believe,  mainly  among  theorists,  supported  to 
a  certain  extent  by  loan  companies  and  small  money-lenders.  It 
may  be  worth  while  to  glance  at  their  stock  arguments,  which,  though 
often  refuted,  are  always  reiterated.  It  is  said  that  if  you  abolish 
arrestment  of  wages,  as  you  have  abolished  imprisonment  for  small 
debts,  you  will  completely  subvert  the  working  man's  credit.  It  might 
be  a  sufficient  answer  to  this  to  remark  that  the  absence  of  the  power  to 
attach  wages  has  not  been  found  to  have  any  such  effect  in  England. 
But,  in  point  of  fact,  the  argument  is  based  on  a  fallacy  arising  out  of 
a  confusion  between  real  and  fictitious  credit.  Real  credit  is  based 
upon  property  or  means  actually  in  existence;  fictitious  credit  is  built 
on  something  not  yet  come  into  existence,  and  whose  existence  at  any 
future  time  is  both  contingent  and  problematical  The  former  ought 
to  be  fostered  and  protected  as  one  of  the  primary  conditions  of  all 
commercial  prosperity,  and  is  of  advantage  to  the  community  not  less 
than  to  the  individual;  the  latter  ought  to  be  discouraged  as  the 
fertile  source  of  reckless  speculation,  extravagance,  and  t»nkruptcy, 
and  as  rarely  benefiting  either  debtor  or  creditor.  Now  the  credit 
which  the  working  man  derives  from  his  savings,  in  whatever  way 
invested,  is  of  the  former  kind,  and  would  not  be  affected  in  the 
smallest  degree  by  the  abolition  of  arrestment  of  wages;  the  credit 
which  he  obtains  from  the  hope  of  his  future  earnings  is  of  the  latter 
undesirable  kind,  and  is  directly  generated  by  the  present  law  of 
arrestment 

Again,  it  is  said,  such  are  the  fluctuations  of  trade,  that  working 
-nen  of  all  classes  are  occasionally  liable  to  be  thrown  out  of  employ- 
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ment  for  a  time,  and  hence,  if  you  abolish  arrestment  of  wages,  you 
will  leave  the  operatives  to  starve  in  such  seasons  of  stagnation.  It 
is  also  common  to  add  that  the  existence  of  an  able-bodied  poor  law 
in  England  compensates  for  the  want  of  the  credit  which  the  power 
to  attach  wages  generates  in  Scotland.  It  is  difficult  to  say  whether 
groundless  assumption,  fallacy,  or  confusion  of  thought,  is  most  con- 
spicuous in  this  argument  It  is  not  the  fact  that  the  credit  based 
on  the  power  to  arrest  wages  is  of  any  value  to  the  working*  man 
when  thrown  out  of  work  by  depression  of  trade.  That  is  precisely 
the  time  when  no  one  would  give  him  either  money  or  goods  on  any 
such  security.  No  one  will  surely  contend  that  a  power  to  attach 
their  wages  would  have  enabled  the  Lancashire  spinners  to  tide  over 
the  period  of  the  cotton  famina  The  fact  is  that  at  such  times  there 
are  no  wages  to  arrest,  and  no  one  can  tell  for  certain  when  the 
depressed  trade  will  revive,  or  if  the  operatives  will  not  long  before 
have  migrated  from  the  locality — perhaps  left  the  kingdom.  When 
emergencies  of  this  kind  occur,  the  only  real  resources  of  the  operative 
— ^as  experience  has  too  fully  shown — consist  in  his  bank  book,  or 
in  such  goods  and  furniture  as  he  can  convert  into  money.  He  may 
derive  aid  from  the  charitably  disposed,  never  from  the  dealer  or 
money-lender  as  a  matter  of  business.  Whether  the  able-bodied  poor 
law  of  England  should  be  extended  to  Scotland  is  a  question  to  be 
determined  on  its  own  merits,  and  is  totally  unconnected  with  aboli- 
tion or  continuance  of  arrestment  of  wages. 

A  third  argument,  very  much  relied  on  by  the  advocates  of  the 
present  law,  is  that  the  power  to  arrest  wages  operates  powerfully 
against  the  truck  system.  It  is  said  that  if  a  stranger,  supplying  a 
workman  with  goods,  has  the  power  to  attach  his  wages,  the  truck 
system  can  hardly  be  carried  on,  or,  if  it  is,  must  be  soon  exposed  in 
the  Small  Debt  Court  At  first  sight  this  argument  seems  to  carry 
considerable  weight,  and  has,  no  doubt,  reconciled  many  to  the  con- 
tinuance of  the  present  state  of  the  law.  Yet  a  little  consideration  is 
sufficient  to  show  that  it  is  quite  as  fallacious  and  unsound  as  any  of 
the  others.  In  the  first  place,  it  may  well  be  questioned,  whether, 
assuming  that  the  power  to  arrest  wages  is  destructive  of  the  truck 
system,  the  remedy  would  not  be  worse  than  the  disease.  The  main 
objection  to  the  truck  system  is,  that  it  prevents  the  workman  from 
laying  out  his  earnings  to  the  best  advantage;  but  the  power  to  arrest 
his  wages  has  precisely  the  same  effect  In  the  one  case  the  operative 
is  supposed  to  become  the  slave  of  his  employer;  in  the  other,  he 
becomes  the  thrall  of  the  small  dealer.  If  he  must  choose,  there  can 
be  little  doubt  which  he  would  prefer.  But  in  truth  it  is  a  mere 
delusion  to  suppose  that  arrestment  is  any  check  upon  truck.  If  an 
employer  resolve  to  set  the  truck  laws  at  defiance,  the  fact  that  an 
outsider  may  arrest  his  workmen's  wages,  will  not  be  allowed  to  stand 
in  the  way.  He  will  lay  down  and  rigidly  enforce  the  rule,  that  the 
moment  an  arrestment  is  made,  the  operative  shall  be  dismissed;  and 
this  will,  in  general,  defeat  any  effect  which  arrestment  would  have  on 
his  plan  of  procedure. 
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EVIDENCE. 

The  question  whether  advances  of  less  than  ^100  Scots  can  be 
proved  by  parole  testimony,  recently  discussed  in  these  pages  (vol. 
xi.,  p.  551),  was  raised  and  considered,  if  not  very  well  settled,  in 
the  ^ase  of  Annand*8  Trs.  v.  Annand,  etc.,  Feb.  6  (1st  Div)  The 
differences  and  fluctuations  of  practice  in  inferior  Courts  have,  in 
time  past,  necessarily  caused  great  injustice,  individuals  being  led  to 
conduct  their  transactions  on  one  principle,  only  to  find  that  they  are 
prevented  from  enforcing  them  by  the  operation  of  another.  By  the 
accidental  raising  of  the  point  in  the  Supreme  Court,  an  authoritative 
opinion  has  now  been  obtained  that  proof  by  witnesses  of  such 
advances  is  admissible.  Certain  exceptions  to  the  rule,  however,  are 
still  undefined,  or  at  least  vaguely  defined,  and  probably  will  remain 
in  this  condition,  ta  puzzle  Small  Debt  Judges  and  annoy  litigants, 
until  the  useful  expedient  of  the  "  case  stated  "  for  appeal  is  intro- 
duced from  England  into  our  Small  Debt  Courts.  Many  matters 
like  this,  of  daily  occurrence,  are  involved  in  a  distressing  doubt, 
which  adds  neither  to  the  dignity  of  the  law,  nor  the  comfort  and 
safety  of  the  publia 

The  Lord  President  treated  the  general  principle  as  settled,  though 
he  appeared  not  to  be  aware  of  the  diversity  of  practice.  Lord  Deas 
denied  the  existence  of  a  general  rule,  while  admitting  that  the  insti- 
tutional writers  specify  various  cases  in  which  parole  is  admissible;  and 
he  pointed  out  two  cases  in  which  authority  excludes  it  with  respect 
to  claims  below  d^lOO  Scots,  viz.,  where  writing  would  naturally  and 
reasonably  be  expected  to  have  passed  in  the  circumstances,  and 
where  there  has  been  long  delay.  Lord  Kinloch  was  satisfied  as  to 
the  existence  of  such  a  general  principle,  founded  on  the  presumption 
that,  in  cases  of  slight  importance,  parties  will  generally  dispense 
with  writing;  and  he  illustrates  it  by  the  greater  laxity  in  matter  of 
evidence  allowed  in  regard,  (1),  to  deeds  signed  by  notaries  where  the 
value  is  under  «£^100  Scots,  (2),  in  regard  to  legacies  of  that  amount,  and, 
(3),  in  regard  to  innominate  contracts  as  to  moveables.  Lord  Kinloch 
regarded  the  rule  as  liable  to  no  exceptions,  and  applicable  in  every 
case  where  the  claim  is  under  d^lOO  Scots,  and  said  each  separate 
advance  capable  of  being  the  subject  of  a  separate  claim  and  action 
should  be  taken  by  itself,  although  the  whole  sums  sued  for  should 
exceed  the  limit  of  J^lOO  Scots.  The  result  seems  to  be,  that  the  general 
principle  is  affirmed,  while  there  is  still  considerable  room  left  for  the 
arbitrary  discretion  of  the  Judge  in  particular  cases.  Delay  in 
making  a  claim,  and  the  probability  of  writing  being  required,  are  some- 
what vague  grounds  of  judgment  in  themselves ;  and  where  it  is  left  to  a 
Judge  to  determine  what  is  the  general  course  of  business  in  regard 
to  taJung  or  not  taking  a  receipt,  it  becomes  apparent  that  very  much 
depends  on  the  wisdom  and  practical  knowledge  of  the  gentlemen 
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vlio  preside  in  Small  Debt  Courts.  Many  people  will  be  led  by  this 
case  to  say,  that  the  inquiry  into  the  constitution  of  our  Courts  of  law 
was  not  commenced  a  moment  too  soon. 

In  StewaH  &  M'Donald  v.  M'Call,  Feb.  16  (2d  Div.),  the  Sheriff- 
Substitute  (Oalbraith)  had  held  a  contract  of  hiring  between  ware- 
housemen in  Glasgow  and  a  salesman,  for  a  period  exceeding  a  year, 
to  be  established  by  a  missive  letter  in  the  form  of  an  offer  and 
acceptance,  on  the  ground  that  the  missives  founded  on  were  in  re 
merccUoricL  The  Sheriff,  however,  and  the  Court  held  that  the 
privilege  of  mercantile  documents,  granted  on  account  of  the  rapidity 
of  mercantile  transactions,  was  inapplicable  to  such  a  case,  and 
applied  the  well-known  principle  that  contracts  of  hiring  for  more 
than  a  year,  where  no  rei  interventua  has  taken  place,  can  be  proved 
only  by  holograph  or  probative  writs. 

MASTEB  AND  SEBVAKT. 

The  decision  in  Mortimer  v.  Hamilton,  Nov.  21  (1st  Div.),  also 
enforces  a  principle  which  is  of  frequent  application  in  Small  Debt 
Courts;  but  it  is  less  remarkable  for  the  doctrine  laid  down  by  the 
majority,  than  for  the  dissent  of  Lord  Deas,  whose  opinions,  even 
when  startling  by  their  unexpectedness,  always  command  the 
respect,  and  frequently  the  admiration,  of  the  intelligent  reader. 
It  was  an  action  against  a  householder  for  the  amount  of  a  shop 
account  for  goods  furnished  to  his  servant,  and  used  by  his  family, 
the  defender  not  having  authorised  the  servant  to  get  the  goods  on 
credit,  but,  on  the  contrary,  having  furnished  her  with  cash  for  the 
purpose  of  buying  them.  The  Court,  aflBrming  the  decision  of  two 
metropolitan  Sheriffs,  held  that  the  servant  had  had  no  mandate, 
express  or  implied,  to  pledge  her  master's  credit,  but  only  a  mandate 
to  buy  the  goods  for  ready  money.  The  two  things  are  entirely 
different,  and  tradesmen  who  open  accounts  in  such  circumstances 
have  only  to  blame  their  own  rashness  if  they  lose  their  money. 
Lord  Deas  strongly  sympathised  with  the  shopkeeper,  thinking  that 
customers  would  be  very  much  surprised  and  annoyed  if  tradesmen 
were  to  require  their  personal  authority  in  all  cases  before  supplying 
on  credit  ordinary  shop  goods  for  family  use.  The  majority  of  the 
Court  pointed  out,  however,  that  they  were  following  a  rule  which 
was  founded  on  common  sense,  and  had  long  been  established  both 
in  England  and  Scotland.  The  law  is  to  be  found  in  the  cases  of 
Inches  v.  Elder,  1793,  Hume  322;  Dewar,  1804,  Hume  304. 

The  cases  of  Gohban  v.  Lawson,  Oct  31  (1st  Div.),  and  Scott  v. 
M'Murdo,  Feb.  4  (1st  Div.),  may  be  mentioned,  though  they  are 
mainly  cases  of  circumstances — ^the  one  as  defining,  in  some  measure, 
the  duties  of  a  ''grieve;"  and  the  other  as  fixing  that  a  coachman, 
even  though  residing  in  a  separate  cottage,  is  not  presumed  to  be  a 
yearly  servant,  like  a  farm  servant  or  gardener. 

The  advocation,  Bentinck  v.  Macpherson,  Feb.  26  (1st  Div.),  also 
depended  much  on  facts^  and  was  interesting  mainly  for  the  keenness 
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with  which  Lord  Heniy  Bentinck  defoided  an  actioii  of  daiiuMi;e8,  »t 
the  instance  of  a  game  watcher,  for  wrongfol  dismissal,  and  for  the 
gentlemanly  and  autocratic  style  of  the  defenders  episUeSw  The 
dismissal  was  held  to  have  been  unjostifiable;  and  it  was  l^d  down 
that  the  Sherifis  had  been  taking  nnnecessaiy  trouble  in  apportioning 
the  sums  which  they  allowed  as  compensation  for  the  loss  of 
the  yarious  privileges  enjoyed  by  the  pursuer  as  part  of  his  wagesi 
The  case  of  Puncheon  v.  Haig's  Trs.,  in  1790  (M.  13^90),  settles 
that  the  claim  of  a  servant  in  such  a  case  is  not  for  wages*  but  for 
damages,  which  may  and  ought  to  be  assessed  in  a  slump  sum. 
There  was  much  discussion,  but  no  decision,  in  the  Supreme  Court 
on  the  question  whether  a  master  can  justify  his  dismissal  of  a  ser- 
vant by  conduct  on  the  part  of  the  servant  not  known  to  him  at  the 
time  of  dismissal;  or  by  conduct  subsequent  to  the  date  of  the 
dismissal;  or  by  conduct  known  to  him  at  the  time,  but  which  was 
not,  in  fact,  the  cause  of  dismissal  The  English  authorities  on  such 
points  will  be  found  in  the  very  learned  and  elaborate  Note  of 
Sheriff  Ivory. 

POGE  LAW. 

The  case  otMoncrieffv.  Ross,  Jaa  3  (1st  Div.),  has  some  interest, 
as  tending  to  show  what  general  principles  were  decided  by  the 
recent  case  of  Greig  v.  Simpson  &  Miles,  July  19,  1867,  5  Macph. 
1132.  In  that  case  a  sailor,  who  was  absent  on  foreign  voyages  for 
two  years,  and  had  not  been  personally  present  in  the  parish  of 
North  Leith  for  more  than  ten  months  altogether  during  the  five 
years,  was  yet  held  to  have  a  settlement  in  that  parish,  in  virtue  of 
his  wife  having  kept  house  there  for  the  requisite  period.  The 
Judges  in  Moncrieff  v.  Ross  all  concurred  in  holding  that  such  cases 
depend  on  their  own  circumstances;  and  the  majority  of  the  Court, 
while  thinking  this  a  clearer  case  than  that  of  Miles,  held  that  a 
similar  constructive  residence  was  retained  for  her  husband  at  her 
home  by  the  wife  of  a  fisherman,  who,  in  the  pursuit  of  his  business, 
and  for  other  reasons,  had  lived  in  a  different  part  of  the  Shetland 
Isles  for  more  than  half  the  time  during  the  statutory  five  yeai's. 
The  majority  held  that  the  residence  of  the  wife  was  the  "  home  "  of 
the  pauper,  thus  bringing  the  doctrine  of  settlement  nearer  to  that  of 
domicile  than  it  has  hitherto  seemed  to  be.  The  Lord  President 
thought  this  was  carrying  further  the  doctrine  of  the  acquisition  of 
settlement  by  constructive  residence;  and  while  deferring  to  the 
authority  of  Greig  v.  Simpson  &  Miles,  was  evidently  still  of  opinion 
that  the  Act  of  1845  bad  intended  to  require  actual  personal  presence 
as  a  condition  of  acquiring  a  settlement. 

COBPORATION  LAW. 

One  of  the  most  interesting  cases  that  fall  under  this  head  is  that 
of  Smeaton  v.  St  Andrews  Police  Gommrs.,  Dec.  10  (Second  Div.), 
where  it  waa  contended  for  pursuer  that  a  resolution  of  the  C!ommis< 
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sioners,  adopting  certain  heads  of  agreement  with  him^  as  the  basis  of 
an  amicable  settlement  of  a  litigation,  was  a  concluded  agreement  and 
irrevocable.  The  case  throws  much  light  on  the  physiology  of  public 
bodies,  such  as  town  councils  and  police  boards.  Lord  Neaves  ex- 
plained and  illustrated,  with  accustomed  felicity,  the  character  of  the 
corporate  will  of  such  a  body,  reprobated  the  practice  of  reviewing  or 
rescinding  resolutions  by  motions  disapproving  of  minutes,  and 
warned  persons  contracting  with  public  bodies  to  trust  only  to  formal 
averments  deliberately  resolved  upon  after  due  notice.  "A  corpora- 
tion," he  said,  "consists  of  an  aggregate  of  wills,  and,  in  some  respects, 
resembles  those  vermicular  bodies  which,  according  to  physiologists, 
are  a  series  of  individuals  linked  together,  with  a  separate  individuality 
and  a  separate  will  in  every  ring,  and  in  which  there  is  a  voting  among 
the  rings  as  to  whether  they  shall  go  forward  by  the  head  or  backward 
by  the  tail,  the  majority  of  rings,  of  course,  determining  the  direction 
of  progress.  A  corporation  that  meets  to  deliberate  is  in  the  same 
legal  position,  as  a  man  who  retires  into  his  study  to  deliberate  with 
himself.  The  public  know  better  what  the  corporation  is  deliberating 
about,  for  speeches  are  made  and  votes  are  taken.  But  these  votes 
and  resolutions  do  not  bind  them  any  more  than  the  resolution  of  the 
individual  man  in  his  private  room;  nor  does  the  recording  of  a  vote 
in  their  minutes  bind  them  any  more  than  a  private  memorandum  by 
an  individual  entered  in  his  note  book.  A  minute  of  a  public  body  is 
not  a  contract;  it  is  only  a  record  of  a  fact."  Lord  Cowan  thought 
the  terms  of  the  memorandum  approved  at  the  meeting  were  sufficient 
to  exclude  the  notion  of  a  concluded  agreement,  without  deciding  the 
general  question  whether  or  not  a  formal  resolution  of  Police  Commis- 
sioners is  irrevocable;  and  as  the  case  can  perfectly  well  be  supported 
on  this  ratio  alone,  it  cannot  be  held  to  be  decisive  on  that  general 
point  The  books  of  a  public  body  such  as  Commisioners  of  Police 
are,  on  the  one  hand,  "  public  writings,"  and  therefore  are  properly 
admissible  as  evidence  of  matters  which,  in  their  very  nature,  they  are 
intended  to  perpetuate.  But,  on  the  other  hand,  in  a  question  of  con- 
tract between  the  public  body  to  whom  they  belong  and  a  third  party, 
it  seems  contrary  to  general  principles  to  regard  them  as  evidence, 
except  against  the  public  body  itself.  Such  a  question,  however, 
seems  not  likely  to  arise,  if  Lord  Neaves'  advice  is  followed;  for 
wherever  it  is  arranged  or  understood  between  parties  that  a  bargain 
is  to  be  reduced  to  writing,  neither  party  will  be  absolutely  bound 
until  the  writing  has  been  executed  or  rei  interventus  has  occurred. 

The  decision  in  Anderson,  etc.,  v.  Widnell,  etc,  Nov.  6  (2d  Div.), 
^rves  as  a  warning  to  communities  intending  to  adopt  the  General 
Police  Act  In  consequence  of  a  failure  to  comply  with  the  statutory 
injunction  that  the  number  of  persons  to  be  elected  as  commissioners 
shall  be  fixed  at  tho  meeting  for  householders  by  which  the  Act  is 
adopted,  the  Court  held  that  all  the  proceedings  (including  the  im- 
position of  an  assessment)  subsequent  to  the  period  when  the  number 
ought  to  have  been  determined,  but — differing  from  the  Lord  Ordinary 
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— ^that  tlus  omission  did  not  operate  retro  so  as  to  invalidate  the 
resolution  to  adopt  the  Act  Buchanan  v.  Magistratea  of  Dunbar, 
Feb.  26  (2d  Div.),  fixed  that  the  defra  were  not  bound  to  supply  a 
determinate  quantity  of  wine  for  the  communion  at  the  parish  church, 
as  fixed  by  use  and  wont,  but  only  as  much  as  should  be  required  for 
the  actual  use  of  the  congregation,  hospitality  at  the  manse  not  being 
a  legitimate  purpose  for  which  wine  should  be  so  supplied.  But  this 
case  depended  on  contract,  and  cannot  be  said  to  determine  any  very 
general  principle. 

MAEinMB  LAW. 

On  the  penult  day  of  last  winter  session  it  was  held,  in  Ifew  Steam 
Tug  Company  v.  M'Clew,  March  19  (1st  Div.),  that  under  a  contract 
to  tow  a  vessel  from  Queenstown  to  Stranraer  for  a  fixed  sum,  "  to 
include  use  of  steamer's  hawser,  and  twelve  hours'  detention  after 
steamer's  arrival  at  Queenstown,  after  which  time  demurrage  at  the 
rate  of  «£^10  per  day  to  be  paid,  tmless  such  detention  be  caused  by 
stress  of  weather.  .  •  •  No  extra  charge  to  be  made  in  case  of 
accident,  unless  for  detention  arising  therefrom,  to  be  paid  for  as  at 
rate  mentioned  above,"  the  pursuers  were  entitled  to  payment  of 
demurrage  for  detention  caused  by  breaking  of  the  hawser,  from  the 
state  of  the  weather,  in  the  course  of  the  voyage,  no  fault  being 
brought  home  to  either  side.  The  other  recent  cases  on  this  branch 
of  the  law  have  ahready  been  considered,  ante,  p.  70. 

JTJEISDICTION. 

SJiaw  V.  Dow  and  Dobie,  Feb.  9  (Ist  Div.),  was  a  case  involving 
rather  curious  questions  of  jurisdiction.  It  was  an  action  of  reduc- 
tion by  a  creditor  of  an  insolvent  of  a  conveyance  of  a  house,  on  the 
^ound  that  it  was  fraudulent.  The  debtor,  having  gone  to  reside  in 
England,  pleaded  no  jurisdiction,  and  maintained  that  he  had,  on 
the  pursuer's  own  statement,  no  property  in  Scotland,  at  least  unless 
the  pursuer  should  succeed  in  this  reduction.  The  Court,  however, 
held  that,  as  the  pursuer  averred  that  the  conveyance  of  the  house 
was  fraudulent  and  void,  the  defender  must  be  taken  as  being  still 
the  owner,  until  he  should  prove  his  preliminary  defence  that  he  was 
really  no  longer  so.  It  happened  that  for  greater  security  the  pur- 
suer had  arrested  a  debt  of  £1  6s  8d  due  to  the  defender,  for  the 
purpose  of  founding  jurisdiction;  and  this  gave  rise  to  the  decision 
of  two  other  points — (1)  that  although  such  a  debt  has  suffered  the 
triennial  prescription,  it  does  not  cease  to  be  a  good  fund  for  arrest- 
ment ad/undanda/injurisdictioneni;  and  (2)  that  a  debt  otJSl  6s  8d 
is  not  "illusory"  for  this  purpose,  in  the  sense  in  which  that  word 
was  used  in  the  House  of  Loi^  in  Lindsay  v.  L.  &  N.  W.  Ry.  Co,, 
3  Macq.  99. 

In  Mackenzie  v.  Drummond*8  Execrs.,  June  19, 1868  (1st  Div.),  6 
Macph.  934,  it  was  held  that,  where  a  defender  dies  after  a  verdict 
has  been  returned  against  him,  and  his  representatives  reside  in 
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England  or  abroad,  a  Scotch  Court  has  no  jurisdiction  over  them  for 
the  purpose  of  transferring  the  action  against  them,  and  pronouncing 
judgment  in  terms  of  the  verdict  In  the  present  case,  the  possession 
of  landed  property  in  Scotland  by  one  of  the  executors  was  held  not 
to  make  any  difference. 

AEBITEATION. 

The  litigations  which  have  occurred  in  this  branch  of  the  law  have 
been  more  numerous  than  important.  The  dangers  of  this  mode  of 
settling  disputes  have  been  exemplified  in  many  cases,  and  in  none 
more  forcibly  than  in  Alexander  v.  Bridge  of  AUan  Water  Com- 
pany, Feb.  5  (1st  Div.)  In  that  case  the  Court,  which,  as  Lord 
Ardmillan  explained,  is  not  hostile,  but  most  favourable  to  the  deter- 
minatibn  of  disputes  by  arbitration,  reduced  an  award  by  an  able  and 
unimpeachable  arbiter,  on  the  ground  that  he  had  made  a  mistake  in 
his  decree  so  great  as  to  amount  to  "  legal  corruption.""  The  action 
was  brought  by  Sir  James  Alexander  to  set  aside  an  award  of  com- 
pensation for  water  and  waterworks,  taken  under  their  Act  of  Par- 
liament by  the  Bridge  of  Allan  Water  Company.  The  pursuer  main- 
tained, and  the  Court  held,  that  the  award  was  vitiated  because  the 
arbiter  had  failed  to  allow  the  pursuer  compensation  for  the  water 
derived  from  a  stream  called  the  Coxbum,  and  though  requested  to 
do  so,  had  refused  to  allow  it  to  appear  in  his  decree  that  he  had 
decided  against  the  pursuer  the  legal  question  as  to  his  right  to  that 
water.  The  list  of  arbitrations  is  very  long  in  which,  during  the 
present  session,  the  decrees  of  arbiters  have  been  assailed  with  or 
without  success.  The  law  jealously  excludes  inquiry  into  the  judg- 
ments of  arbiters,  except  on  the  clearest  and  strongest  presumption  of 
injustice;  but  the  frequency  of  attempts  to  get  the  better  of  such 
judgments  proves  both  that  people  are  often  dissatisfied  with  the 
justice  of  the  judges  whom  they  select  for  themselves  (although  in 
this  case  it  happened  that  the  arbiter  was  nominated  by  the  Sheriff- 
Substitute  of  Stirlingshire),  and  that  it  is  most  desirable  to  secure  in 
the  law  Courts  such  economy  and  despatch  as  may  prevent  resort  to 
arbitration,  except  in  cases  to  which  it  is  naturally  appropriate. 


THE  JUDIOATUEE  COMMISSION  IN  ENGLAND. 

On  the  18th  of  September,  1867,  was  issued  Her  Majesty's  Com* 
mission  to  six  Judges  (Cairns,  Erie,  Wilde,  Wood,  Blackburn,  and 
Montague  Smith),  four  of  the  leading  barristers  (including  Sir 
Boimdell  Palmer),  three  able  solicitors,  and  a  few  gentlemen  of  some 
reputation  as  practical  men  of  business,  directing  them  (or  any  six 
or  more  of  them)  to  "  make  diligent  and  full  inquiry  into  the  opera- 
tion and  effect  of  the  present  constitution  of  our  High  Court  of 
Chancery  of  England,  our  Superior  Courts  of  Common  Law  at 
Westminster^  our  Central   Criminal   Courts    our  High  Court  of 
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Admiralty  of  England,  the  Admiralty  Court  of  our  Cinque  Ports,  our 
Courts  of  Probate  and  of  Divorce  for  England,  the  G)urts  of  Common 
Pleas  of  our  Counties  Palatine  of  Lancaster  and  Durham  respectively, 
and  the  Courts  of  Error  and  of  Appeal  from  all  the  said  several 
Courts,  and  into  the  operation  and  effect  of  the  present  separation 
and  division  of  jurisdictions  between  the  said  several  Courts,  etc; 
and  generally  into  the  operation  and  effect  of  the  existing  laws  and 
arrangements  for  distributing  and  transacting  the  judicial  business  of 
the  said  Courts  respectively,  as  well  in  Court  as  in  Chambers,  with  a 
view  to  ascertain  whether  any  and  what  changes  and  improve- 
ments, etc.,  etc." 

The  names  of  the  Commissioners  were  at  least  a  guarantee  that  no 
ill-considered  or  wantonly  revolutionary  proposals  would  issue  from 
them,  and  it  was  no  doubt  expected  that  they  would  follow  the  usual 
practice  of  Koyal  Commissioners,  by  collecting  volumes  of  evidence, 
and  summing  it  up  in  a  report  containing  some  very  useful  sugges- 
tions for  improvement  in  matters  of  detail,  which  might  or  might  not 
ultimately  become  embodied  in  an  Act,  as  the  accident  of  Parlia- 
mentary activity  for  the  time  being  should  determine. 

Bat  no  examination  of  witnesses  was  heard  of,  no  instalment  of 
evidence  published,  and  the  public,  if  they  ever  heard  of  the  Com- 
mission, had  nearly  forgotten  its  existence,  or  supposed  they  had 
gone  to  sleep,  as  is  said  to  be  the  wont  of  "  lawyers  in  the  vacation." 

Meantime  the  interest  of  lawyers  was  becoming  excited  by  reports 
from  time  to  time  that  this  most  conservative  of  Commissions  was 
going  to  revolutionise  the  mode  of  conducting  legal  business;  that 
County  Courts,  or  provincial  Courts  of  the  first  instance,  were  to 
transact  all  the  legal  business  of  the  country,  reserving  for  the  Courts 
in  London  only  the  business  of  the  House,  the  city  and  metropolitan 
district,  and  the  appellate  jurisdiction  from  the  provincial  Courts; 
that  the  erection  of  the  new  Law  Courts  was  suspended  until  it 
should  be  seen  whether  the  London  business,  under  the  new  system, 
would  require  such  a  vast  pile  of  new  buildings;  that  the  appellate 
jurisdiction  now  residing  in  the  House  of  Lords  and  in  the  judicial 
Committee  of  the  Privy  Council  respectively,  was  proposed  to  be 
brought  back  within  a  single  chamber  of  the  great  council  of  the 
nation.  These  projects,  traces  of  which  still  find  expression  in  some 
of  the  dissents  appended  to  the  report,  were  believed  to  be  seriously 
discussed,  and  to  be  viewed  without  apprehension  by  men  of  conser- 
vative leanings,  and  the  widest  legal  experience. 

The  Commissioners  have  now  issued  their  first  report,  and,  while  it 
will  disappoint  the  expectations  of  those  who  anticipated  a  legal 
revolution,  no  one  will  deny  that  the  reforms  proposed  are  large  and 
radical  The  report,  indeed,  proves  its  authors  to  have  combined  a 
rare  degree  of  activity,  sagacity,  and  practical  wisdom.  It  shows  a 
largeness  of  aim  which  does  not  fear  the  appearance  of  innovation, 
united  with  the  experience  which  can  divine  the  path  of  least  resis- 
tance through  the  medium  of  old  habit  and  prejudice. 
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No  witnesses  were  formally  examined,  and  none  were  necessary  in 
a  Court  where  the  members  of  the  Court  itself,  and  those  with  whom 
they  daily  conversed,  were  depositories  of  the  best  information  upon 
the  matters  referred  to  them.  The  report  (comprised  in  twenty-five 
pajres)  is  concurred  in  unanimously  by  the  Commissioners,  and  a  few 
addenda  by  individual  Commissioners,  suggesting  more  sweeping 
changes  than  the  majority  have  thought  expedient,  attest  the  earnest- 
ness and  breadth  of  the  discussions  of  which  it  is  the  product. 

The  Commissioners  commence  with  a  review  of  the  anomalies 
arising  from  the  double  system  of  judicature  in  the  Courts  of  Common 
Law  and  Equity.  It  will  be  unnecessary  in  this  Journal  to  follow 
the  report  in  its  criticisms  on  the  working  of  this  system;  for  to  any 
but  an  English  lawyer  the  wonder,  of  course,  is  how  such  a  system  is 
tolerable.  It  is  enough  to  observe,  that  the  working  of  this  system  is 
often  as  mischievous  in  practice  as  it  is  anomalous  and  indefensible 
in  theory.  Partial  attempts  have  been  made  in  recent  times  to  remove 
some  of  the  more  flagrant  absurdities  connected  with  this  double  juris- 
diction. But  the  Commissioners  show  that,  notwithstanding  the  par- 
tial remedies  introduced  by  the  Chancery  and  Common  Law  Procedure 
Acts,  1852-4,  the  double  jurisdiction  has  great  practical  inconveni- 
ences; and  that  even  in  the  County  Courts,  where  the  same  Judge  is, 
in  questions  of  limited  amount,  invested  with  the  whole  jurisdiction 
of  a  judge  of  Common  Law,  Equity,  and  the  Admiralty  Court  respec- 
tively, the  different  jurisdictions  conferred  upon  the  same  Judge  are 
productive  of  inconveniences  scarcely  less  than  if  the  jurisdictions 
existed  in  different  Courts.  *'  The  transference  or  blending  of  juris- 
dictions "  attempted  by  recent  Acts  of  Parliament,  has  consequently 
been  inefficient  The  state  of  things  in  the  County  Court  is  described 
in  the  report,  in  pithy  language,  as  follows: — 

''The  Judge  has  no  power  to  administer,  in  one  and  the  same  suit, 
any  combination  of  the  different  remedies  which  belong  to  his  three 
jurisdictions,  however  convenient  or  appropriate  such  redress  may  be. 
That  can  only  be  accomplished,  under  the  County  Court  system,  by 
three  distinct  suits  brought  in  the  same  Court  and  before  the  same 
Judge,  carried  on  under  three  different  forms  of  procedure,  and  con- 
trolled by  three  different  Courts  of  appeal  In  this  case,  therefore, 
although  we  appear  at  first  sight  to  have  obtained  that  great  deside- 
ratum which  the  Common  Law  Commissioners  call  'the  consolidation 
of  all  the  elements  of  a  complete  remedy  in  the  same  Court;'  yet  as 
that  remedy  can  only  be  had  in  three  separate  suits,  the  evil  is  equally 
great" 

For  remedy  of  the  evils  above  referred  to,  the  Commissioners  pro- 
pose "  the  consolidation  of  all  the  Superior  Courts  of  Law  and  Equity, 
together  with  the  Courts  of  Probate,  Divorce,  and  Admiralty,  into 
one  Court,  to  be  called,  *  Her  Majesty's  Supreme  Court,'  in  which 
Court  shall  be  vested  all  the  jurisdiction  which  is  now  exercisable  by 
each  and  all  the  Courts  so  consolidated. 

This  would  put  an  end  to  the  conflict  of  jurisdiction ;  but  as  the 


S2S  THE  JtTDICATTTBE  COIIMISSION  IN  SNGLAIO}* 

Snpreme  Court  would  be  divided  into  Chambers  or  Division^  it  is 
farther  proposed,  in  order  to  make  the  consolidation  effective  in  its 
working,  that  "  All  suits  shonld  be  instituted  in  the  Supreme  Court, 
and  not  in  any  particular  Chamber  or  Division  of  it;  and  each 
Chamber  or  Division  should  possess  all  the  jurisdiction  of  the 
Supreme  Court  with  respect  to  the  subject  matter  of  the  snit^  and 
with  respect  to  every  defence  which  may  be  made  thereto,  whether 
on  legal  or  equitable  gronnds,  and  should  be  enabled  to  grant  such 
relief,  or  to  apply  such  remedy  or  combination  of  remedies  as  may  be 
appropriate  or  necessary  in  order  to  do  complete  justice  between  the 
parties  in  the  case  before  the  Court;  or,  in  other  words,  such  remedies 
as  all  the  present  Courts  combined  have  now  jurisdiction  to 
administer/' 

Such  are  the  recommendations  which  propose  nothing  less  than 
the  abolition  of  the  distinction  between  law  and  equity — a  distinction 
which  not  many  years  ago  was  conceived  by  some  English  lawyers  to 
be  inherent  in  the  nature  of  the  subjects  with  which  their  profession 
is  concerned.  The  Procedure  Acts  of  1852-4  have  bridged  over  the 
gulf — although  by  a  most  inconvenient  and  slippery  plank;  but  there 
are  still  many  lawyers  who  will  think  it  a  startling  proposal  to 
abolish  this  curious  division  of  jurisdictions. 

The  proposed  change,  however,  is  to  be  guarded  from  all  incidents 
which  would  unnecessarily  disturb  the  ordinary  course  of  business, 
and  even  the  ordinary  nomenclature.  The  Courts  of  Chancery, 
Queen's  Bench,  Common  Fleas,  and  Exchequer  would  for  the  present 
retain  their  distinctive  titles,  and  constitute  so  many  Chambers  or 
Divisions  of  the  Supreme  Court;  and,  as  regards  ihe  Courts  of 
Admiralty,  Divorce,  and  Probate,  it  is  deemed  convenient  that  these 
Courts  should  be  consolidated,  and  form  one  Chamber  or  Division  of 
the  Supreme  Court 

There  must  necessarily  be  a  classification  of  business  between  the 
different  divisions  of  the  Court;  and  the  Commissioners  recommend 
that  such  classification  should,  in  the  first  instance,  be  made  on  the 
principle  of  assigning,  as  nearly  as  practicable,  to  those  Chambers  or 
Divisions  such  suits  as  would  now  be  commenced  in  the  respective 
Courts  as  at  present  constituted,  with  power,  however,  to  the  Supreme 
Court  to  vary  or  alter  this  classification  in  such  manner  as  may  from 
time  to  time  be  deemed  expedient.  It  should  be  competent  for  any 
Chamber  or  Division  of  the  Supreme  Court  to  order  a  suit  to  be 
transferred,  at  any  stage  of  its  progress,  to  any  other  Chamber  or 
Division  of  the  Court,  §  it  appears  that  justice  can  thereby  be  more 
conveniently  done  in  the  suit;  and  when  transferred,  the  suit  would 
be  taken  up,  and  proceeded  with  from  the  stage  to  which  it  had 
advanced  in  the  first  Chamber. 

In  adjusting  the  new  system  to  old  habits,  a  practical  diflSculty 
arises,  from  the  fact  that,  at  present,  much  business  of  importance  is, 
in  Chancery,  transacted,  in  the  first  instance,  by  a  single  Judge;  while, 
in  Common  LaWj  business  of  the  like  importance  is  done  by  the  Court 
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sitting  in  banco.  This  difficulty  is  proposed  to  be  arranged  as 
follows: — 

'•  With  a  Court  of  Appeal  such  as  we  are  prepared  to  recommend, 
common  to  all  the  Divisions  of  the  Supreme  Court,  constantly  sitting, 
and  easy  of  access,  we  think  that  matters  of  great  importance  may 
properly,  as  now  in  the  Court  of  Chancery,  be  intrusted  to  the  juris- 
diction, in  the  first  instance,  of  a  single  Judge;  but,  having  regard  to 
the  principles  which  have  guided  us  in  our  previous  recommenda- 
tions, and  to  the  importance  of  avoiding  any  too  violent  transition 
from  the  modes  of  conducting  judicial  business  to  which  the  public 
have  become  accustomed,  and  in  which  they  may  be  presumed  to 
place  confidence,  we  think  it  will  be  advisable  to  authorise  a  single 
Judge  to  exercise  the  jurisdiction  of  the  Supreme  Court  in  the 
despatch  of  all  such  business  appropriated  to  the  Divisions  of  the 
Queen's  Bench,  Common  Fleas,  and  Exchequer  respectively,  as  by 
general  orders,  or  by  the  special  order  of  the  Court,  or  the  consent' 
of  parties,  may  be  remitted  to  him;  and  that  all  matters  now  disposed 
of  in  banco  in  those  Courts  shall  be  heard  and  determined  by  not 
more  than  three  Judges.  We  also  think  that  the  Judges  of  each 
Division  or  Chamber  in  which  there  are  several  Judges  should  have 
power  to  sit  in  banco  in  two  sub-divisions  at  the  same  time,  with  the 
assistance,  whenever  necessary,  of  a  Judge  or  Judges  from  any  other 
Division  of  the  Court" 

The  next  subject  taken  up  by  the  report  is  the  difficult  one  of 
Procedure.  This,  it  is  confessed,  cannot  be  fully  dealt  with  in  the 
report  A  sketch  is.  however,  given  of  the  leading  principles  of  the 
system  which  the  Commissioners  recommend,  leaving  for  general 
orders,  or  for  a  code  of  procedure,  as  may  appear  most  advisable,  the 
fuller  development  and  completion  of  the  scheme  proposed. 

It  is  recommended  that  all  suits  should  be  commenced  by  a 
document  to  be  called  a  writ  of  summons,  and  that  these  writs  of 
summons  should  be  issued  from  one  office.  Certain  summary  pro- 
ceedings are  recommended  in  cases  where,  notwithstanding  tho 
defendant  having  appeared,  there  is  no  substantial  defence;  and  then 
comes  to  be  dealt  with  the  knotty  question  of  the  best  and  readiest 
means  of  bringing  the  cause  to  an  issue,  or,  in  other  words,  the  best 
forms  o/PLEADma 

"Common  law  pleadings,"  they  say,  "are  apt  to  be  mixed  aver- 
ments of  law  and  fact,  varied  and  multiplied  in  form,  and  leading  to 
a  great  number  of  useless  issues,  while  the  facts  which  lie  behind 
them  are  seldom  clearly  discoverable.  Equity  pleadings,  on  the  other 
hand,  commonly  take  the  form  of  a  prolix  narrative  of  the  facts  relied 
upon  by  the  party,  with  copies  or  extracts  of  deeds,  correspondence, 
and  other  documents,  and  other  particulars  of  evidence  set  forth  at 
needless  length.  The  best  system  would  be  one  which  combined  the 
comparative  brevity  of  the  simpler  forms  of  Common  Law  pleading 
with  the  principle  of  stating,  intelligibly  and  not  technically,  the 
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substance  of  the  fisusts  relied  upon  as  constituting  the  plaintiff's  or 
the  defendant's  case,  as  distinguished  from  his  evidence.    .     .    . 

"  We  recommend  that  a  short  statement,  constructed  on  this  prin- 
ciple, of  the  facts  constituting  the  plaintiff's  cause  of  complaint,  not 
on  oath,  to  be  called  the  declaration,  should  be  deliveied  to  the 
defendant  Thereupon  the  defendant  should  deliver  to  the  plaintiff 
a  short  statement,  not  on  oath,  of  the  facts  constituting  the  defence, 
to  be  called  the  answer.  When  new  facts  are  alleged  in  the  answer, 
the  plaintiff  shordd  be  at  liberty  to  reply.  The  pleadings  should  not 
go  beyond  the  reply,  save  by  special  permission  of  a  Judge;  but  the 
Judge  should,  at  any  stage  of  the  proceedings,  permit  such  amend- 
ment in,  or  addition  to,  the  pleadings  as  he  may  think  necessary  for 
determining  the  real  question  or  controversy  between  the  parties, 
upon  such  terms,  as  to  costs  and  otherwise,  as  he  may  think  fit" 

The  answer  may  contain  a  statement  of  any  claim  which,  according 
to  the  present  practice,  would  be  matter  for  a  cross  suit  New 
parties  may  be  added  at  any  stage  of  the  suit,  whether  by  direction 
of  the  Judge  at  his  own  discretion,  or  at  the  instance  of  the  plaintiff 
or  defendant 

The  mode  of  trial  is  next  dealt  with.  It  is  proposed  that  there 
should  be  three  modes  of  trial — 

1.  By  a  Judge; 

2.  By  a  jury; 

3.  By  a  referee; 

and  that  the  plaintiff  should  be  at  liberty  to  give  notice  of  trial  by 
any  one  of  these  modes  which  he  may  prefer,  subject  to  the  right  of 
the  defendant  to  move  the  Judge  to  appoint  any  other  moda 

The  referee  system  here  proposed  is,  of  course,  suggested  by  the 
practice  which  has  grown  up,  owing  to  the  pressure  of  business  at 
the  Circuits;  but  instead  of  being,  as  often  now  happens,  adopted 
after  all  the  expense  of  a  jury  trial  has  been  incurred,  it  will  be 
adopted,  from  the  first,  in  those  cases  where  either  the  parties  so 
agree,  or  a  Judge,  on  the  motion  of  either  party,  may  think  it  the 
proper  mode  of  trial  This  system  would,  at  the  same  time,  relieve 
the  Circuits  from  the  excessive  pressure  of  jury  trials,  and  save  the 
parties  great  expense  in  the  cases  where  a  referee  is,  under  the 
present  practice,  ultimately  had  recourse  to. 

The  next  question  discussed  is  the  mode  of  taking  evidence.  The 
different  methods  now  prevailing  in  the  different  Courts  are  con- 
trasted; and  it  is  recommended,  that  ''in  the  absence  of  any  agree- 
ment between  the  parties,  and  subject  to  any  general  order  of  the 
Court  applicable  to  any  particular  class  of  cases,  the  evidence  at  the 
trial  should  be  by  oral  examination  in  open  Court,  but  that  the  Court 
should  have  power  at  any  time  to  direct  that  the  evidence  in  any 
case,  or  as  to  any  particular  matter  at  issue,  should  be  taken  by  affida- 
vit, or  that  affidavits  of  any  witnesses  may  be  read  at  the  trial,  or  that 
any  witnesses  may  be  examined  upon  interrogatories  or  otherwise  be- 
fore a  commissioner  or  examiner.    Any  witness  who  may  have  made 
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an  affidavit  should  be  liable  to  cross-examination  in  open  Court,  unless 
the  Court  or  a  Judge  shall  direct  the  cross-examination  to  take  place 
in  any  other  manner.  Upon  interlocutory  applications,  the  evidence 
should,  we  think,  as  a  general  rule,  be  taken  by  affidavit,  but  the 
Court  or  a  Judge  should,  upon  the  application  of  either  party,  have 
power  to  order  the  attendance,  for  cross-examination  or  otherwise,  of 
any  person  who  may  have  made  an  affidavit." 

It  is  recommended  that  the  existing  practice  as  to  requiring  admis- 
sions of  written  documents  should  be  extended  to  the  admission  of 
certain  facts,  and  that  parties  might  be  required  to  admit  specific 
&cts  under  penalty  of  the  costs  of  the  proo(  in  case  such  facts  should 
be  proved  against  them. 

Considerable  attention  is  given  in  the  report  to  the  arrangements 
for  the  sittings  and  assizes  both  in  London  and  Middlesex  and  on 
circuit  The  most  important  change  here  proposed  consists  in  the 
consolidation  into  districts,  for  assize  purposes,  of  groups  of  counties; 
but  as  the  arragements  proposed  refer  merely  to  local  convenience  for 
the  transaction  of  business,  and  do  not  point  to  radical  changes  of 
procedure  or  jurisdiction,  they  will  not  be  of  much  interest  to  Scotch 
readera  For  the  same  reason  the  suggestions  relating  to  the  qualifi- 
cations of  jurors,  and  the  mode  of  making  up  the  lists,  may  be  passed 
without  particular  notice.  It  must  be  consoling,  by  the  way,  to  J.  B. 
to  find  that  the  barbarous  practice  of  depriving  the  jury  of  fire  and 
refreshment  is  proposed  to  be  discQntinued. 

The  last  point  dealt  with  is  the  important  subject  of  appeals.  There 
are  in  England  two  classes  of  Courts  which  commonly  are  designated 
Courts  of  Appeal  1st  The  Courts  of  Appeal  of  last  resort,  namely, 
the  House  of  Lords,  which  is  the  ultimate  Court  of  Appeal  from  most 
of  the  Courts  in  the  United  Kingdom;  and  H.  M.  in  Council,  or  prac- 
tically the  Judicial  Committee  of  the  Privy  Council,  as  the  Court  of 
Appeal  from  the  Court  of  Admiralty,  and  from  the  various  Courts  in 
our  colonies  and  dependencies.  2d.  The  Courts  of  Appeal  not  of 
final  resort,  such  as  the  Lord  Chancellor,  or  Lords  Justices,  or  both 
together,  constituting  the  Court  of  Appeal  in  Chancery;  the  Court  of 
Exchequer  Chamber  (consisting  of  a  combination  of  all  the  Judges  of 
the  Court  of  Queen's  Bench,  Common  Fleas,  and  Exchequer,  under 
such  arrangements  that  errors  and  appeals  from  each  of  those  Courts 
are  determined  by  Judges  taken  from  the  other  two),  constituting  the 
Court  of  Appeal  in  Common  Law;  the  Full  Court  of  Divorce,  consti- 
tuted by  tiie  addition  of  two  Common  Law  Judges  to  the  Judge 
Ordinary  of  the  Divorce  Court,  eta,  etc. 

Upon  questions  raised  by  the  constitution  of  the  Courts  of  Appeal 
of  mt  resort,  the  commissioners,  with  cautious  reticence,  decline  to 
commit  themselves  to  the  recommendation  of  any  radical  change. 
They  say:*— *'' Upon  the  constitution  of  the  House  of  Lords,  oonsideral 
as  a  Court  of  Appeal,  we  do  not  consider  it  to  be  within  the  scope  of 
our  commission  to  offer  any  other  remarks,  than  Uiat  it  unavoidably 
impairs  the  efficiency  of  the  Court  of  Chancery  during  the  session  of 
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Parliament,  by  withdrawing  the  Lord  Chancellor  for  the  whole  of  fottr 
days  in  every  week  from  his  own  Court  Upon  the  constitation  of 
the  Jadicial  Committee  of  the  Privy  Council,  we  also  abstain  {rom 
saying  more,  than  that  it  has  been  for  many  years  found  impossible  to 
discharge  the  appellate,  duties  of  that  body  without  withdrawing  one 
or  more  Judges  (often  the  Lords  Justices  or  the  Master  of  the  Bolls, 
sometimes  the  Judge  of  Admiralty  or  Probate,  or  one  of  the  Chiefs  of 
the  Courts  of  Common  Law)  from  their  respective  Courts,  during  the 
considerable  and  continually  increasing  periods  of  time  occupi^  in 
every  year  by  the  transaction  of  Privy  Council  business.  Any  arrange- 
ments, therefore,  which  may  tend  to  relieve  the  House  of  Lord3  or 
the  Judicial  Committee  from  any  appeals  which  now  go  there,  will  so 
far  add  to  the  strength  of  the  Supreme  Court." 

For  the  remaining  various  and  discordant  systems  of  appeal  now 
existing,  it  is  proposed  to  be  substituted  the  resort  to  a  single  Gouit 
of  Appeal  forming  part  of  the  Supreme  Court,  and  consisting  of  the 
Lord  Chancellor,  tiie  Lords  Justices,  the  Master  of  the  Rolls,  and  three 
other  permanent  Judges,  with  three  of  the  Judges  of  the  Supreme 
Court,  to  be  nominated  annually  by  the  Crown ;  an  additional  Yice- 
Chancellor  being  substituted,  as  a  Judge  of  First  Instance,  for  the 
^Master  of  the  Rolla  The  Court  of  Appeal  thus  constituted  should  be 
empowered  to  sit  either  as  a  full  Court  or  in  Division,  but  the  number 
of  Judges  sitting  together  in  any  Division  ought  never  to  be  less  than 
three. 

It  is  suggested  that,  after  experience  of  the  working  of  this  Court, 
it  may  hereafter  deserve  consideration  whether  its  decisions  may  not 
be  made  final,  unless  leave  to  appeal  from  them  be  given,  either  by 
the  Court  itself  or  by  the  House  of  Lords.  In  the  meantime,  it  is 
recommended  that  there  should  be  an  appeal  to  the  House  of  Lorda 
A  direct  appeal  to  the  House  of  Lords  (without  passing  through  the 
proposed  Court  of  Appeal)  may  be  allowed  with  the  consent  of  the 
respondent,  but  not  otherwise.  The  time  for  appealing  to  be  limited 
to  six  months;  and  no  appeal  to  operate  as  a  stay  of  execution,  unless 
by  special  order  of  a  Judge;  such  order,  however,  to  be  granted,  as  of 
course,  when  the  order  under  appeal  is  for  a  money  payment 

Such  are  the  outlines  of  a  scheme  which,  with  slight  exceptions, 
and  those  chiefly  upon  minor  points,  is  concurred  in  by  the  Commis- 
sionero  unanimously.  With  so  remarkable  a  concurrence  of  opinion 
it  is  scarcely  probable  that  the  leading  features  of  the  proposed 
changes  will  be  lost  sight  of  or  allowed  to  drop.  That  they  may  be 
much  modified  in  detail,  when  embodied  in  a  practical  measure,  is 
possible.  For  instance,  I  cannot  but  think  that  when  the  question  of 
Pleading  is  more  narrowly  scrutinised,  the  practical  value,  in  a  large 
class  of  cases,  of  the  modes  and  habits  of  pleading  now  obtaining  in 
England,  will  be  more  fully  recognised.  For  the  purposes  of  most  of 
the  more  fomiliar  kind  of  actions  which  come  into  the  Courts  of  Gom- 
roon Law,  no  existing  system  of  written  pleading  rivals  the  En/j^isli 
system.    It  is  of  litUe  consequence  that  Uie  language  of  the  deckra- 
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tioa  does  not  describe  or  even  indicate  the  actual  facts.  It  is  enough 
that  the  limits  of  the  classes  of  cases  that  may  be  comprised  within 
the  same  dedaration  are  accurately  fixed  through  a  long  course  of 
practice  under  the  more  rigid  system  where  the  penalty  of  mistake 
was  a  non-suit  In  the  English  Chancery  system  of  pleading  it  is,  no 
doubt,  at  first  sight,  absurd  that  the  Bill  should  set  out  evidence  to 
such  an  extent  as  it  often  does.  But  the  reason  for  it  is  two-fold 
There  are  many  cases,  such  as  those  grounded  on  fraud,  where  it  is 
expedient  that  the  defendant  should  be  very  precisely  informed  as  to 
the  nature  of  the  case  he  has  to  meet;  and  where  the  case  depends  on 
the.  construction  of  a  series  of  written  documents,  it  is  often  more 
convenient  that  the  material  parts  of  these  deeds  should  be  faithfully 
set  out  in  the  Bill  or  Answer,  than  that  copies  of  the  entire  deeds 
should  be  added,  in  the  shape  of  an  appendix,  to  the  printed  matter 
fiimished  for  the  convenience  of  the  Court  and  counsel  at  the  hearing. 
Yet  such  an  appendix  would  be  inevitable,  if  it  were  not  the  custom 
to  set  out  at  length  in  the  pleadings  the  material  parts  of  the  docu- 
ments relied  on. 

Indeed,  as  the  Commissioners  themselves  confess,  the  questions 
raised  by  Pleading  and  Procedure  are  not  to  be  successfully  treated 
in  generals.  The  excellence  of  any  statutoiy  enactments  regarding 
them  will  depend  on  the  care  and  skill  with  which  the  details  are 
worked  out  A  satisfactory  solution  of  the  problem  of  Pleading  will 
require  a  searching  analysis  of  the  different  kinds  of  suits  and  actions 
which  form  the  subject-matter  of  Procedure,  and  a  classification  of 
these  actions — not,  indeed,  according  to  the  accident  of  there  being 
now  appropriated  to  the  respective  jurisdictions  of  Law  and  Equity, 
but  accorcHng  to  the  grounds  on  which  they  are  respectively  based, 
and  the  nature  of  the  remedies  for  which  they  are  respectively 
instituted. 

The  consolidation  of  the  difierent  Courts  in  England,  and  especially 
of  the  Courts  of  Law  and  Equity,  is  a  change  the  necessity  for  which 
becomes  every  day  more  obvious.  There  is  scarcely  a  case  of  compli- 
cated circumstance  where  the  parties  may  not,  if  they  choose,  run  the 
gauntlet  of  all  the  Courts  of  Law  and  Equity,  until  they  get  a  final 
decision  in  the  House  of  Lords.  The  cases  of  GrieseU  v.  Briatowe 
and  Coles  v.  Bristowe,  referred  to  by  the  Commissioners'  report 
(which  raised  the  question  as  to  the  nature  of  the  contract  undertidcen 
by  jobbers  on  the  Stock  Exchange),  are  cases  in  point;  and  the  in- 
stance would  have  been  complete,  but  for  the  accident  that  the  Lord 
Chancellor  and  the  Court  of  Exchequer  Chamber  (in  each  case  revers- 
ing the  decision  of  the  respective  Courts  below)  came  to  the  same 
condnsion  upon  the  construction  of  the  contract  The  great  Convent 
Case  which  lately  tasked  the  patience  of  the  Lord  Chief-Justice  and  the 
pnblic,  still  threatens  to  be  tried  again  in  Chancery;  and  a  fertile  crop 
of  litigation,  in  both  Courts,  is  now  being  furnished  owing  to  the  di&- 
coveiy  of  valuable  minerals  in  Lincolnshira  And  when  this  case 
{Beaickamp  and  Wink)  has  gone  through  M  the  Courts  of  Law  an4 
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Equity,  tbe  interesting  question  will  be  decided  whether  a  certain 
grant  gave  a  right  to  the  soil  or  only  a  right  of  stray  for  rabbits. 

Becent  legislation,  by  increasing  the  domain  of  concurrent  jurisdic- 
tion in  the  Courts  of  Law  and  Equity,  has  at  once  increased  tiie  prac- 
tical inconvenience  of  the  separation  of  jurisdiction,  and  prepared  the 
way  for  their  consolidation.  There  seems  reason  to  hope  that  the 
Commissioners  will  not  leave  the  question  where  it  is,  but  will  set 
themselves  to  work  out  the  views  of  which  the  sketch  is  given  in  this 
their  first  report,  and  that  the  views  here  embodied  will  before  long 
become  the  basis  of  more  pmctical  legislative  measurea  R  C. 


An  Historical  Sketcli  of  the  French  Bar,  from  its  Origin  to  the 
Present  Day;  with  Biographical  Notices  of  some  of  the  Principal 
Advocates  of  the  Nineteenth  Century.  By  ABcmBAiiD  Toung, 
Advocate.    Edinburgh:  Edmonstone  &  Douglas. 

Those  who  read  Mr  Young's  elegant  and  instructive  papers  on  this 
subject  as  they  appeared  in  this  Journal,  will  be  glad  to  learn  that 
they  can  now  be  had  in  an  extended,  or  rather,  completed  form,  in 
the  handsome  volume  now  before  ua  We  have  only  one  charge  to 
bring  against  Mr  Young,  but  it  is  a  serious  one.  We  think  that  he 
has  displayed  a  most  reprehensible  lack  of  patriotism  in  writing  the 
history  of  a  foreign  bar  and  leaving  that  of  his  own  country  un- 
chronicled.  It  is  true  that  France  has  been  peculiarly  fortunate  in 
producing  great  advocates,  from  the  time  of  Juvenal,  when  **  Callia 
causidicos  docuit  facunda  Britannos/'  down  to  the  century  when  a 
great  political  revolution  was  not  inappropriately  called  **  The  Revolu- 
tion of  the  Advocates,^'  and  when  her  bar  has  been  distinguished  by  such 
names  as  Berryer  and  Jules  Favre.  But  a  story,  to  us  not  less  inter- 
esting, might  be  told  of  the  men  who  have  pleaded  by  word  and  pen 
at  the  Bar  of  Scotland,  and  who  have  at  the  bar  and  on  the  bench 
contributed  to  form  a  system  of  jurisprudence  not  inferior  to  any  other 
in  the  world.  Mr  Young  has  shown  his  capacity  to  deal  at  least  with 
the  personal  side  of  such  a  subject ;  and  if  he  devotes  himself  to  the 
preparation  of  a  similar  work  on  the  Bar  of  Scotland,  from  the  worthies 
whom  Mackenzie  describes  in  his  sententious  Latin,  down  to  Clerk, 
Cockbum,  Moncreiff,  Rutherfurd,  and  living  lawyers  not  less  distin- 
guished, we  venture  to  promise  him  a  still  larger  measure  of  success 
than  that  which  we  trust  will  attend  this  book. 

It  would  be  superfluous  to  quote  from  it  in  these  pages,  which 
have  already  been  enriched  by  many  of  its  chapters.  It  is  only 
necessary  to  say  that  the  book  now  forms  a  connected  history  of  the 
progress  of  the  legal  profession  in  France,  with  ample  biographical 
notices  of  its  chief  ornaments.    The  preponderance  of  the  personal 
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over  the  general  or  class  element  throughout  the  work  makes  it  of 
course  much  more  interesting  to  the  general  reader  than  a  dry  legal 
history  would  have  been,  even  in  th&  hands  of  so  accomplished  a 
writer  as  Mr  Young.  But  we  think  that  he  is  bound,  in  some  future 
edition,  or  perhaps  in  a  future  history  of  our  own  bar,  to  communi- 
cate the  practical  results  which  he  draws  from  his  studies  with  respect 
to  the  education  aud  the  position  of  lawyera  It  cannot  but  be  that 
in  a  few  years  or  months  such  questions  will  again  be  agitated.  In 
England  that  agitation  has  already  begun;  and  in  Scotland,  a  jedousy 
of  the  bar,  partly  accounted  for  by  the  anomalous  condition  of  the 
other  branches  of  the  profession,  but  hardly  justified  either  by  the 
conduct  of  the  bar  or  by  any  singular  merit  in  those  who  manifest  it, 
has  of  late  been  exhibiting  itself  in  various  indirect  waya  Nothing 
could  contribute  more  to  allay  this  jealousy  or  discontent,  to  present 
the  bar  and  its  uses  to  the  country  in  their  true  light,  and  at  the 
same  time  to  correct  those  faults  to  which  that  body  is  prone,  and 
which  sometimes  provoke  hostility,  than  such  a  history  as  Mr  Young 
is  well  able  to  give  us  of  the  Scotch  Faculty  of  Advocates,  combined 
with  a  comparative  view  of  similar  organisations,  and  a  valuation  of 
the  merits  of  the  various  arrangements  by  which,  in  different  ages 
and  countries,  suitors  have  been,  supplied  with  learned  and  able 
advocates.  In  the  meantime  we  cordially  recommend  Mr  Young's 
book  as  replete  not  only  with  interesting  biographical  information, 
and  pictures  of  professional  manners  in  France  which  cannot  easily  be 
found  elsewhere,  but  also  as  throwing  considerable  light  on  the  poli- 
tical history  of  that  country,  where,  as  with  us,  lawyers  have  frequently 
taken  a  high  position  as  statesmen  and  popular  leaders. 


Judicial  Reporting. — We  have  received  the  following  letter  from 
Mr  Mackay: — 

Sir, — If  your  conrespondeDt,  a  Member  of  the  Glasgow  Chamber  of  Commerce, 
is  good  enough  to  read  again  the  passage  in  the  paper  on  Reporting,  from  which 
he  diflsentB,  he  will  see  that  no  opinion  is  expressed  as  to  the  value  of  English 
equity,  either  in  itself,  or  as  compared  with  common  law.  What  is  said  is  that 
almost  all  tiie  reports  of  note,  with  the  exception  of  Yesey,  are  common  law 
reports,  and  it  is  suggested  that  this  may  be  due  to  the  loose  form  of  equity 
pleadings.  He  must  be  ignorant  or  prejudiced  who  doubts  the  value  of  the 
decisions  of  Lord  Hardwicke,  Sir  William  Grant,  Lord  £ldon,  and  other  masters 
of  English  equity;  the  reports  containing  these  decisions  are  necessarily  valuable, 
bat  they  are  not,  I  think,  models  as  reports;  and  I  believe  this  to  be  due  in  great 
measure  to  the  method  of  pleading  followed  in  the  Court  of  Chancery.  This 
method  is  thus  described  in  the  report  of  the  English  Judicature  Commission,  just 
published: — ** Equity  pleadings  commonly  take  the  form  of  a  prolix  narratiTe  of 
the  facta  relied  upon  by  the  party,  with  copies  or  extracts  of  deeds,  correq)ondence, 
or  documents,  and  other  particulars  of  evidence  set  forth  at  needless  length.^' 
Ihe  same  fi&ults  appear  to  me  to  be  reflected  in  the  Equity  Reports. 

I  agree  with  your  correspondent  that  it  would  be  desirable  that  instruction  in 
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English  law  sboald  form  pari;  of  the  edacation,  not  of  the  Bar  only,  but  of  the 
legal  profession  in  Scotland  generally—and  it*  a  lawyer  may  make  the  suggestioa 
without  suspicion  of  professional  bias,  I  would  add  that  the  institution  of  a 
lectureship  or  chair  for  this  purpose  in  one  of  our  Universities  is  an  object  worthy 
of  consideration,  especially  by  Chamber  of  Commerce  and  other  repreaentatiTe 
mercantile  bodies.  Merchants  are  more  interested  than  any  other  class  in  the 
prudent  assimilation  of  the  laws  of  the  two  countries;  and  few  steps  would  conduce 
more  directly  to  that  end  than  these  being  taught  side  by  side  in  the  same 
University.  Scotch  lawyers  may  be  pardoned  for  observing  with  pride  the  many 
points  in  which  the  report  of  the  English  Commission  is  an  argument  in  favoar 
of  adopting  the  system  of  jurisprudence  with  which  they  are  familiar.  The  most 
important  of  these  is  the  proposal  for  amalgamating  law  and  equity.  Because 
the  latter  has  not  been  taught  or  practised  separately,  it  does  not  follow,  as  your 
correspondent  a-^sures  us,  and  it  is  not  the  case,  that  it  has  been  ignored  in  Scot- 
land. We  are  moving  daily  with  more  rapid  strides  towards  a  uniform  code  of 
civil  law  for  the  whole  kingdom.  It  should  be  the  endeavour  of  law-reformers, 
whether  lawyers  or  not  lawyers,  to  refrain  from  indiscriminate  praise  or  censure, 
and  to  aim  at  preserving  in  the  future  code  what  experience  has  proved  to  he 
good  in  the  jurisprudence  of  both  countries. — I  am,  etc.,    JE.  J.  6.  Mackat. 

The  Case  for  Appeal. — ^A  case  ia  Glasgow  SheriflF  Court,  which 
is  reported  in  our  present  issue,  affords  another  conspicuous  example 
of  the  straits  to  which  Sheriffs  and  litigants  are  driven  by  the  want 
of  a  cheap  and  simple  appeal  to  the  Supreme  Court,  or  perhaps  (as 
appeals  are  not  now  very  expensive)  of  the  rooted  aversion  of  a  cer- 
tain class  of  lawyers  to  all  proceedings  in  that  tribunal.  Some  diffi- 
culties occurred  as  to  the  right  of  Irish  or  English  paupers  to  escape 
from  the  statutory  provisions  for  removing  them  to  their  birth 
parishes,  by  renouncing  before  the  Sheriff  their  claim  to  relief  from 
the  parish  petitioning  for  removal  It  was  thought  by  some  learned 
Sheriffs-Substitutes  in  Glasgow,  that  to  refuse  effect  to  such  a  desire 
of  the  pauper,  combined  with  a  withdrawal  of  her  claim  for  relief,  would 
be  harsh  and  unconstitutional,  while  others  apparently  regarded 
the  statute  as  applying  at  the  moment  of  the  application  made  to  the 
Sheriff,  and  as  incapable  of  being  elided  by  any  subsequent  act  of  the 
pauper.  This  does  not  appear  to  us  to  be  a  point  of  much  difficulty; 
but  certainly  a  difference  of  practice  in  regard  to  it  would  be  awkward 
and  unseemly.  Instead  of  resorting  to  the  Court  of  Session  for  an 
authoritative  decision  binding  throughout  Scotland,  the  officials  in 
Glasgow  were  induced  to  resort  to  an  anomalous  kind  of  proceeding, 
by  means  of  which  a  concurrent  opinion  was  obtained  from  all 
the  Sheriffs-Substitute  in  that  city,  although  the  judgment  was  pro- 
nounced by  one  of  them  only.  This  mode  of  proceeding,  no  doubt^ 
secures  uniformity  of  practice,  so  far  as  these  four  Judges  are  con-, 
cerned;  but  it  would  be  more  satisfactory  if  such  matters  could  be 
settled  by  a  judgment  authoritative  over  all  the  land. 

Another  illustration  of  the  defects  of  our  system  of  appeal  is  fur- 
nished by  a  case  decided  at  last  Inverness  Circuit,  reversing  a  Small 
Debt  judgment  of  the  late  Sheriff  Cook.  The  Sheriff  had  decerned 
against  the  defender  for  the  amount  of  an  account  which  had  fallen 
under  the  triennial  prescription.  It  was  admitted  that  there  had 
neither  been  production  of  writ,  nor  reference  to  oaUi  before  the 
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Sheriff.  The  Court,  adoptinj(  what  we  cannot  but  think  the  correct 
view,  held  that  the  prescription  applied,  and  ought  to  have  received 
effect,  and  reversed.  It  must  be  presumed  that  the  Sheriff  proceeded 
on  the  ground  that,  the  prescription  not  having  been  pleaded  to  him, 
he  was  not  bound  to  give  effect  to  it.  But  the  effect  of  the  decision 
appears  to  be  that  in  future  every  Sheriff  in  dealing  with  such  cases 
will  feel  himself  bound  in  the  Small  Debt  Court  to  give  the  same  effect 
inter  imperitoa  to  the  important  and  valuable  Act  introducing  the 
triennial  prescription  which  it  receives  in  his  ordinary  court  We  are 
well  aware  that  this  has  not  been  the  general  practice,  but  the  practice 
is  now  shown  to  have  been  erroneous,  as  it  would  long  since  have 
been  under  a  more  reasonable  system  of  appeals.  In  the  present  case 
it  is  only  by  straining  the  statute  to  some  extent  that  the  Court  has 
been  able  to  reach  and  cori*ect  the  error.  A  very  striking  instance  of 
conflicting  decisions  in  inferior  Courts  is  presented  by  the  judgments 
of  two  distinguished  western  Sheriffs,  reported  below  (p.  350,  351); 
the  one  deciding  that  an  action  by  a  wife  against  her  husband  for 
interim  aliment^  in  which  cruelty  is  averred,  is  incompetent  in  the 
Sheriff  Court,  and  the  other  assuming  its  competency  (which  indeed 
is  commonly  done),  and  disposing.of  the  merits  just  as  a  Lord  Ordinary 
might  do  in  an  action  of  separation  and  aliment. 

The  Royal  Commiesion  on  Courts  of  Law  in  Scotland. — As 
provisional  opinions  on  unfinished  work  are  proverbially  unsatisfac- 
tory, and  as,  moreover,  any  such  opinions  which  we  might  express  on 
the  evidence  now  published,  after  long  delay,  by  the  Commissioners 
would  not  be  very  fsivourable  to  the  theories  or  information  furnished 
by  any  class  of  the  witnesses  examined,  we  prefer  to  postpone  our 
comments.  We  are  informed  that  the  next  publication  of  evidence 
will  contain  much  more  interesting  matter,  such  as  the  views  of  Lord 
Ormidale,  Mr  Patrick  Fraser,  Mr  John  M'Laren,  Mr  Baron  Bramwell, 
and  other  English  witnesses,  and  that  we  shall  be  made  acquainted  with 
the  remarkable  fact  that  while  we  are  envying  the  English  their 
system  of  pleading,  and  the  supposed  advantages  of  their  system  of 
procedure,  they  are  disgusted  with  it,  and  are  about  to  approximate  to 
the  Scotch  system,  not  only  in  regard  to  pleading,  but  also  in  regard 
to  the  method  of  ascertaining  £Etcts,  and  even  the  constitution  of  the 
Courts  of  Law.  It  is  understood  that  this  evidence  will  be  pub- 
lished at  an  early  day,  so  that  the  legal  public  will  have  an  opportunity 
of  considering  it^  and  supplementing  it  if  needed,  before  the  Com- 
missioners begin  to  prepare  their  report  Undoubtedly  many  gaps 
are  observable  in  the  evidence,  and  we  believe  that  there  will  be 
such  gaps  to  the  end.  If  some  of  the  Commissioners  could  in  dis* 
guise  overhear  the  daily  discussions  at  the  fireside  of  the  Parliament 
House,  they  would  learn  more  of  the  general  belief  as  to  the  causes  of 
this  unpopularity  of  the  Court  than  any  witness  will  have  the  courage 
to  tell  them.  The  Commissioners  are  no  doubt  disgusted  and  wearied 
with  the  incessant  repetition  of  the  same  story  and  the  same  nostrums 
by  witness  after  witness.    There  are  some  men  among  themaelvea 
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already  possessed  of  tbe  necessary  knowledge  and  ability  to  suggest 
and  carry  out  large  measures  of  law  reform,  but  they  will  no 
doubt  reflect  that  since  evidence  has  been  allowed,  it  must  be  taken 
not  for  their  benefit  alone.  It  is  published  and  placed  on  record 
for  the  whole  public,  and  it  will  be  referred  to  in  every  controversy 
on  legal  arrangements  during  the  next  two  generationa  The  puV 
lished  evidence,  therefore,  ought  to  be  as  exhaustive  as  time  and 
care  can  make  it  We  hope  that  the  addition  of  the  Solicitor- 
General  to  the  Commission  will  not  deprive  us  of  the  advantage  of 
reading  in  detail  his  opinions  on  the  questions  with  which  the 
Commission  has  to  deal  His  signature  will  add  weight  to  the  final 
report,  but  such  a  concurrence,  or  even  a  dissent  unaccompanied  by 
detailed  reasons,  is  infinitely  less  valuable  than  evidence  of  his  in- 
dividual experience  and  opinions  would  be. 

General  Council  of  Procurators  in  Scotland. — ^Diets  of  examination 
of  applicants  for  admission  as  Procurators  before  the  Sheriff  Courts  were 
held  by  the  Examiners  of  General  Council  at  Edinburgh  on  the  6th, 
7th,  and  8th  days  of  May  current  The  following  applicants  were  found 
duly  qualified  for  admission,  viz. : — ^Messrs  Andrew  Gemmill,  Ayrshire ; 
John  Shiell,  jun.,  and  Sobert  Crawford  Walker,  Forfarshire;  William 
Thomas  Ferme,  Haddingtonshire  and  Berwickshire;  John  Wright, 
James  Cunninghame  Kay,  George  Andrew  Thomson,  and  William 
Bamsay,  Lanarkshire;  William  Young,  Perthshire;  and  William 
Kinross  Gair,  Stirlingshire. 

Obituary.— EDUum)  Wilson,  Esq.,  S.S.C.,  of  the  firm  of  Stewart 
&  Wilson,  died  at  Edinburgh,  April  17. 

EoBEBT  Johnston,  Esq.,  W.S.  (1828),  died  at  Edinburgh,  May  12. 
Mr  Johnston  was  long  a  magistrate  of  the  city  of  Edinburgh. 


COURT   OF    SESSION. 
{Reported  by  WiUiam  Guthrie  and  William  Macintosh,  Esquires,  Advocates). 


FIRST  DIVISION. 
City  of  Glasgow  Bank  v.  Jackson,  stc. — May  12. 
Promissory  NoU — Cask  Credit — Proof. — ^Action  for  £700,  contents  of  a 
promissoiy  note  granted  by  defra.  to  the  bank  on  Dec.  26, 1864,  payable  one 
day  after  date.  The  bank  alleged  that  the  note  had  been  granted  as  a 
sedurity  for  the  cash  account  of  Kelly,  their  ageut  at  Girran.  In  Dec., 
1864,  Kelly  had  overdrawn  his  account  to  the  extent  of  £670  10s  9d, 
and  when  the  bank  received  defr.'s  promissory  note,  they  closed  his  account^ 
and  opened  a  new  account  in  which  he  was  debited  with  £700,  the  amount 
of  the  note,  and  credited  with  the  balance  of  £29  9s  3d.  After  the  note 
was  given  to  the  bank,  Kelly  continued  to  operate  on  his  cash  account 


m  T?HE  COUED  Olf  SJKSSION.  339 

He  made  payments  to  the  extent  of  upwards  of  £800;  and  defrs. 
pleaded  that  these  payments  most  be  imputed  towards  payment  of  the 
note»  which  had  been  thereby  eztingaished. 

The  L.  O.  (Barcaple)  held  that  defrs.  could  only  prove  by  writ  or  oath 
their  averment  that  the  note  had  been  granted  in  payment  of  the  balance 
due  by  Kelly  in  Dec,  1864,  and  not  as  the  bank  alleged,  as  containing  a 
aecniity  for  fntnre  advances. 

Defrs.  reclaimed,  and  asked  proof  pro  tU  de  jure,  bnt  the  Court  adhered. 

Act — Clark,  Lancoiter,     AgerUs—H,  A.  Inglis,  W.8, Alt—SoL-Gen,, 

Burnet.    Agmt-^ohn  Thomson^  8.S.C,    « 

Macfabquhae  v.  M*Kay. — May  18. 

DoruUion — Mortis  catua. — ^Advocation  of  an  action  by  Miss  Margaret 
Mac&iquhar,  sometime  residing  in  Inverness^  against  James  M'Kay,  draper, 
Inverness,  for  recovery  of  the  sum  in  a  deposit  receipt  for  £120,  which 
was  admittedly  delivered  by  pursuer  to  the  defr.  when  she  was  very 
unwell,  and  believed  herself  to  be  dying,  and  not  intended  to  be  a  gift. 
Farsner  maintained  that  the  deposit  receipt  was  given  to  him  as  a  donation, 
aud  that  at  all  events,  as  he  had  expended  a  considerable  sum  in  the  main- 
tenance of  the  pursuer,  and  had  advanced  considerable  sums  to  her,  he 
could  not  be  called  upon  to  repay  the  amount  of  the  deposit  receipt, 
except  under  deduction  of  the  sums  he  had  so  expended.  After  »  proof, 
the  Sheriff  found  that  pursuer  had  made  an  irrevocable  donation  of  the  sum 
contained  in  the  deposit  receipt,  but  upon  the  condition  that  he  was  to  pro- 
vide for  her  if  she  lived,  and  to  see  her  respectably  buried  if  she  died.  The 
Court  recalled,  and  held  that  the  donation  was  a  mortis  causa  donation, 
which  pursuer  had  revoked  by  instituting  the  action,  and  that  defr.  was 
bound  to  account  for  the  balance  of  the  fund  afker  getting  credit  for  the 
expenses  of  board  and  advances  made  by  him  for  behoof  of  pursuer. 

Act,'-Mackay,    Agent— Charles  8,  Taylor,  S,8,C. AU,—Jsher,  Kerr,-^ 

Agents— Murdoch,  Boyd  A  Co.,  W,8. 

Callandsbs  v.  CALLAin>£B. — May  21. 

Entail — Provision — Aberdeen  Act. — ^Action  by  William  T.  Bum  Cal- 
lander and  Mary  H.  Bum  Callander  against  their  nephew,  Henry  Callander, 
of  Westerton,  and  his  tutors  and  curators,  for  the  purpose  of  determining 
their  rights  under  a  bond  of  provision  over  entailed  estates  by  the  late  W. 
Bum  Callander,  their  &ther,  dated  Dec.  21,  1841,  by  which  he  bound  the 
succeeding  heirs  of  entail  to  pay  to  trustees  for  his  younger  children 
JC26,000,  or  such  other  sum  as  might  amount  to  four  years'  free  rent  of  the 
entailed  estates,  and  granted  a  security  therefor  over  the  whole  estate. 
Pefrfl.  pleaded  inter  alia  that  the  bond  of  provision  was  ultra  vires;  that  while 
the  deed  of  entail  only  authorised  infeftment  by  way  of  locality,  or  an  assigna- 
tion to  the  rents  of  a  specific  portion  of  the  entailed  estates,  the  bond  was 
not  so  limited,  but  induded  the  whole  estates.  The  L.  O.  (Ormidale) 
held  it  competent  to  have  the  provisions  restricted  if  necessary  in  the 
range  of  their  operations  as  well  as  their  amount;  and  to  give  effect  to  the 
plain  intention  of  the  testator,  although  not  expressed  in  a  habile  form. 

Defrs.  reclaimed.  The  Court  recalled,  and  found  that  the  bond  of  pro- 
Tiaion  conld  not  be  sustained,  either  as  in  conformity  with  the  powers  con- 
fened  by  the  deed  of  entail|  or  under  the  Aberdeen  Act    The  entail 
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authorised  a  provision  to  be  made  only  in  two  ways*  either  by  locality  or 
by  assignation  of  a  part  of  the  rents  of  the  estates.  The  effect  of  a  locality 
or  assignation  of  a  part  of  the  rents  was  different  from  giving  a  secnrity 
over  the  whole  estate,  because,  in  the  case  of  the  provision  being  localised 
the  granter  of  the  bond  takes  the  risk  of  that  part  changing  its  value,  and 
the  heir  in  possession  takes  the  risk  of  the  remainder,  ^e  heir  in  that 
case  has  the  advantage,  because  otherwise  the  whole  of  the  entailed  estate 
would  be  liable  for  the  provision.  The  entailer  did  not  intend  that  the 
heir  in  possssion  should  be  liable  for  any  such  provision  unless  it  was  pro- 
vided as  directed  by  his  deed.  He  would  allow  of  no  security  except  a 
locality  or  an  assignation  of  the  rents  of  a  specified  part.  If  the  granter  of 
the  bond  had  given  too  great  a  security,  it  might  have  been  in  the  power 
of  the  Court  to  restrict  it;  but  in  this  case,  the  granter  had  fiftiled  to  set 
apart  a  portion  of  the  estate,  which  was  the  only  way  in  which  he  could 
effectually  grant  a  provision.  The  bond  could  not  be  sustained  under  the 
Aberdeen  Act  It  was  not  necessary  to  mention  the  Act  in  the  deed.  The 
Act  is  held  to  be  incorporated  with  all  deeds  of  entail,  and  a  provisicm 
made  according  to  it  would  be  sustained  though  the  granter  did  not  know 
of  its  existence.  But  in  this  case,  the  granter  sets  out  clearly,  that  he 
intended,  in  making  this  provision,  to  exerdse  the  power  given  him  in  the 
deed  of  entail;  and  the  Court,  had  no  power  to  alter  the  intention  of  the 
granter. 

AcL—'Clarkf    H.    Smith,     AgentsS[agart  db  Bum   Murdochs AU. — 

Gordon^  Millur,  MarskalL    Agenta-^Macrae  A  FUUy  W.a. 
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Wilson  and  Spouse  v.  Taylor  k  Sons. — May  18. 

Initiation  in  Essentialibus. — Case  for  the  opinion  of  the  Court  to 
determine  whether  the  title  held  by  Mr  and  Mrs  Wilson  to  certain  heritable 
subjects,  over  which  they  desired  to  borrow,  was  a  valid  security  to  the 
proposed  lenders. 

Mr  and  Mrs  Wilson  had  entered  into  a  marriage  contract  making  mutual 
conveyances  of  their  properties,  but  reserving  right  during  their  joint  lives 
to  burden  the  heritable  subjects  by  writings  under  the  hands  of  both.  On 
the  contract  being  engrossed  in  the  Register  of  Sasines,  it  was  discovered 
that  the  word  ''lives,**  in  the  clause  *' during  their  joint  lives,^  was 
written  *'  leaves.^*  On  this  being  pointed  out  to  the  clerk  who  had  en- 
grossed the  deed,  he,  at  his  own  hand,  and  without  consulting  with  the 
spouses  or  their  agent,  erased  the  word  so  as  to  make  it  ''lives.**  It  was 
contended  that  this  proceeding  was  fatal  to  the  deed,  on  the  ground,  .^ni; 
that  the  word  "  lives  "  was  written  on  an  erasure  not  mentioned  in  the 
testing  clause;  and,  9ecand,  that  in  any  view  the  deed  was,  as  regards  the 
word  in  question,  disconform  to  the  register. 

The  Court  held  that  the  erasure  was  not  ta  etuntialibus,  and  did  not 
vitiate  the  deed,  and  that  taking  the  word  as  "leaves,**  it  was  simply  a 
clerical  error  for  lives,  and  of  no  consequencei 

AcL^PaUiaon.    Agen^-^.  5<wi«mtt«,  8.S.a AUr-BaiU     Agen^H, 

W.  GarfiiOon,  8.S.a 
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INVERNESS    CIRCUIT    COURT. 

Lord  Neaves  and  Jebviswoode. 

MuBBAY  V,  Mackbnzib. — April  21. 

Appeal — Small  DeU  Act — Triennial  Preaeription, — ^Appeal  from  the 
Sheiiff-Coart  at  Stornoway.  Mackenzie  summoned  Murray  before  the  S. 
D.  Conrt  for  an  account  which  began  in  1833  and  ended  in  1855,  amount- 
ing to  £5  8s  7d,  against  which  items  were  credited  amounting  to  £3  88 
2(C  bringing  out  a  balance  of  principal  of  £2  Os  5d,  tb  which  was  added 
£\  Gs  of  interest — the  whole  sum  sued  for  £3  Gs  5d.  The  Sheriff 
(Cook)  gave  decree  for  the  amount  claimed,  less  one  item  of  6s  6d. 

Appt  stated  that  when  the  case  was  called  "he  did  not  admit  the 
amount  sued  for/'  and  in  particular  he  denied  three  items  amounting  to 
£2  6s  6d.  He  averred  that  though  the  account  was  long  prescribed,  the 
Sheriff  "  on  appt  tendering  his  oath,  did  not  insist  upon  respt.  making  a 
reference  thereto  of  the  items  in  dispute  or  otherwise  of  the  whole  case; 
and  that  though  he  undertook  to  disproye  respt 's  statements  as  to  the  three 
items  above  mentioned  by  his  own  evidence  and  that  of  a  witness  whom  he 
bad  in  attendance,  the  Sheriff  refused  to  take  this  evidence.  Further,  it 
was  stated  that  respt  was  not  put  on  oath,  did  not  produce  his  books  or 
any  testimony,  written  or  oral,  and  the  Sheriff  accepted  his  mere  ipte  dixit; 
and  also  that  appt,  though  bringing  these  disputed  items  under  the  notice 
of  the  Sheriff,  did  not  admit  anything  implying  resting-owing. 

Lord  Neaves  said  that  here  was  a  case  in  which  an  account,  many  years 
prescribed,  was  sued  for  and  was  decerned  for,  although  it  was  admitted 
by  respt  that  appt  disputed  the  correctness  of  the  account,  and  also  that 
the  only  competent  mode  of  proving  a  prescribed  account — namely,  a 
reference  to  oath — was  not  resorted  to.  This  was  clearly  incompetent;  and 
the  decree  must  be  suspended,  and  a  remit  made  to  the  Sheriff  to  proceed 
with  the  cause,  having  regard  to  the  provisions  of  the  Act  1579,  c.  83, 
introducing  the  triennial  prescription. 

Lord  Jerviswoode  concurred,  and  £5  5s  expenses  were  awarded  to  appt 

Act, — Aaher,    Ageixt — Joshua  MacUnnan, Alt, — Cheyne,  Agent — Dmald 

Davidson, 
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SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW. 
BsATTiE  (Inspector  of  Barony)  v,  A.R 
Pauperis  Removal  to  Ireland. — This  was  a  petition  for  a  warrant  to 
remove  a  pauper  and  her  dependents  to  Ireland.  The  ease  was  heard 
before  a  bench  of  all  the  Glasgow  Sheriff-Substitutes.  The  decision,  how- 
ever, is  given  in  the  name  of  Sheriff  Galbraith,  who  shortly  explained  the 
cireumstanoes.  Petition  for  the  warrant  of  removal  was  presented,  and 
the  woman  brought  up  for  examination  on  9th  Jan.  It  had  appeared  from 
her  depotttion  that  she  was  bom  in  Ireland,  had  gained  no  settlement  iu 
Scotland,  and  had  become  chargeable  to  Barony  parish.  As  the  &  S.  was 
iodieatiDg  his  opinion  that  he  must  grant  the  warrant,  the  pauper  interposed, 
and  itatMi  that  she  did  not  want  to  go  to  Ireland,  would  leave  the  poor- 
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houae^  and  did  not  longer  inah  relief  to  be  sfibrded  to  her.  The  doabt 
ooenrred  to  his  mind  whether,  in  the  hce  of  the  woman's  atatementi  she 
conld  be  held  to  be  in  ''  the  conrse  of  receiving  relief'*  which  the  atatate 
contemplated  ahe  should  be  before  d  warrant  for  removal  is  granted.  Aa 
he  understood  that  some  of  his  colleagues  had  expressed  doubts  in  a 
aimilar  caae;,  he  thought  it  rights  in  order  to  preserve  uniformity  of  practice 
in  so  important  a  matter,  that  an  opportunity  should  be  afforded  of  hearing 
argument  on  the  subject 

In  support  of  the  petition  it  was  argued  that  aa  the  evidence  established 
the  three  statutory  requisites,  viz.,  that  the  pauper  was  bom  in  Iretand, 
that  she  had  not  gained  a  settlement  in  Scotland,  and  that  ahe  had 
"  actually  become  chargeable,"  the  Sheriff  had  to  grant  the  warrant  As 
soon  as  he  ceased  to  act  in  his  judicial  capacity  in  taking  the  evidence  aod 
finding  the  facts,  the  Sheriff  ceased  to  have  any  discretionary  power.  This 
was  plain  as  well  from  the  language  of  se&  77  of  the  statute  as  from  the 
constmctbn  put  upon  it  by  Lord  President  IngUs  in  BeaiHe  v.  ITt/stm,  25th 
Jan.,  1861,  23  D.  412.  But  if  the  Sheriff  had  no  discretion,  neither  had 
the  pauper  any  option  in  the  matter.  The  state  of  matters  as  between  her 
and  the  relieving  parish  fell  to  be  determined  aa  at  the  time  when  the 
pauper  is  brought  before  the  Sheriff  for  examination.  No  act  of  her's 
pending  the  inquiry,  or  subsequent  to  it,  could  affect  the  daiut  quo  at  the 
time  of  being  up  for  examination.  In  the  present  case  difficulty  was 
removed  by  .the  circumstance  that  the  woman  was  de  facto  chargeable  to 
the  parish  during  and  down  to  the  close  of  the  inquiry. 

After  the  Sheriffs  had  severally  expressed  their  views  upon  the  question, 
they  agreed  unanimously  that  in  the  circumstances  of  the  case  the  warrant 
to  remove  fell  to  be  granted.  Sheriff  Galbraith  accordingly  granted  the 
usual  warrant  adding  the  following — 

NoU, — Just  at  the  close  of  the  statutory  inquiry,  carefully  made  in  all 
such  cases  as  the  present,  the  pauper  expressed  a  strong  desire  not  to  be 
sent  to  her  native  parish,  where  she  would  now  be  almost  a  stranger;  and 
stated  her  readiness  then  and  there  to  give  up  the  relief  she  was  getting 
from  the  Barony  parish.  At  first  sight  it  seemed  to  the  Sheriff-SnlMtitute 
hard  and  contrary  to  the  spirit  of  the  constitution,  to  keep  a  pauper  to  all 
effects  a  prisoner  for  the  purpose  of  removal,  after  a  distinct  offer  to  cease 
to  be  chargeable  to  the  parish.  But  on  mature  consideration  he  has  become 
clearly  of  opinion  that  that  view  was  hastily  taken,  and  cannot  be  main- 
tained in  the  face  of  the  statutes  and  the  policy  of  the  existing  poor  laws. 
After  a  fall  hearing  before  the  Sheriff- Substitutes,  the  Sheriff-Substitute, 
to  whom  the  application  was  presented,  has,  with  the  concurrent  opinion  of 
his  colleagues,  granted  warrant  for  this  pauper's  removal.  The  Sheriff- 
Substitutes  were  unanimously  of  opinion,  that  when  a  pauper  is  brought 
before  them  for  removal  under  the  statutes,  no  disclaimer  of  a  desire  for 
farther  parochial  aid  will  entitle  the  magistrate  to  refuse  the  warrant  to 
remove,  provided  the  other  requisites  are  found  to  exist.  The  whole 
subject  is  matter  of  statutory  regulation,  and  the  provisions  of  the  statute 
are  as  follows:— By  8th  and  9th  Vict,  cap.  83,  it  is  provided,  '<  That  if 
any  poor  person  born  in  England,  Ireland,  or  the  Isle  of  Man,  and  not 
having  acquired  a  settlement  in  any  pariah  or  combination  in  Scotland, 
shall  be  in  the  course  of  receiving  parochial  relief  in  any  parish,  in  such 
case  it  shall  be  lawful  for  the  Sheriff  or  any  two  Justices  of  the  Peace,  and 
^hey  are  hereby  authorised  and  required,  upon  complaint  made  by  tfa§ 
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IiiBpector  of  ihe  Poor,  or  other  officer  appointed  by  the  parochial  board, 
that  sach  poor  person  has  become  chargeable  to  sach  parish  or  combination 
by  himself  or  his  family,  to  cause  sach  person  to  be  brought  before  them, 
and  to  examine  such  person  or  any  witness,  on  oath,  touching  the  place  of 
the  birth,  or  last  legal  settlement  of  such  person,  and  to  take  such  other 
evidence  or  other  measures  as  may  by  them  be  deemed  necessary  for 
ascertaining  whether  he  has  gained  any  settlement  in  Scotland;  and  if  it 
shall  be  found  by  such  Sheriff  or  Justices  that  the  person  so  brought  before 
them  was  born  either  in  England  or  Ireland,  or  the  Isle  of  Man,  and  has 
not  gained  any  settlement  in  Scotland,  and  has  actually  become  chargeable 
to  the  complaining  parish  or  combination  by  himself  or  family,  then  such 
Sheriff  or  Justices  dudl,  and  they  are  hereby  empowered,  by  an  order  of 
remoyal  under  their  hands,  to  cause  such  poor  person,  his  wife,  and  such 
of  his  children  as  may  not  have  gained  a  settlement  in  Scotland,  to  be 
removed,"  and  by  statute  10th  and  11th  Vict.,  cap.  33,  it  is  enacted,  '*  That 
it  shall  be  lawful  for  any  Inspector  of  the  Poor,  or  other  officer  appointed 
by  the  parochial  board,  to  take  and  convey  before  the  Sheriff,  or  any  two 
Justices  of  the  Peace,  without  previous  complaint  or  warrant  in  that  behalf, 
every  poor  person  who  shall  be  in  the  course  of  receiving  parochial  relief  in 
any  parish  or  combination  in  Scotland,  and  who,  he  may  have  reason  to 
believe,  is  liable  to  be  removed  from  Scotland  under  the  secondly  repeated 
Act  (8th  and  9th  Yict,  a  83,  s.  77) :  and  the  Sheriff  or  Justices  before  whom 
any  such  person  shall  be  so  brought  shall  make  such  examination,  and 
proceed  in  the  same  manner  directed  by  that  Act."  Now  it  appears  to  the 
S.S.,  that  under  the  8th  and  Oth  Vict,  cap.  83,  above  quoted,  the  status  of  the 
pauper  at  the  date  of  the  magistrate's  warrant  causing  him  to  be  brought 
up  for  examination,  must,  if  found  to  be  such  as  described  in  the  statute, 
be  conclusive,  and  that  the  duty  of  the  S.S.  or  Justice  of  the  Peace  is,  after 
such  finding,  purely  ministerial,  and  that  they  have  no  discretion  in  the 
matter — they  must  grant  the  warrant  of  removal.  Then,  by  the  late  Act 
of  10th  and  11th  Vict,  cap.  33,  the  necessity  of  a  magistrate's  warrant  is 
dispensed  with,  and  the  Inspector,  or  other  authorised  officer  of  the 
parochial  board,  is  empowered,  at  his  own  hand,  to  bring  up  for  examination 
aoy  pauper  liable  to  be  removed  from  Scotland;  and  it  is  declared  that  the 
magistrate  shall  deal  with  the  pauper,  when  so  brought  before  him,  on 
precisely  the  same  footing  as  if  he  had  granted  warrant  to  bring  up  such 
poor  person  for  examination  under  the  older  statute.  It  follows,  therefore, 
that  if  the  pauper  has  no  settlement  in  Scotland,  has  been  born  in  England, 
Ireland,  or  the  Isle  of  Man,  and  has  become  chargeable  to  the  complaining 
parish  at  the  date  when  the  authorised  officer  takes  the  first  step  with  the 
view  to  removal,  the  magistrate  must  grant  warrant  for  that  purpose,  pro- 
vided the  pauperis  health  will  not  be  injured  by  removal 

SHERIFF  CX)URT  OF  PERTHSHIRE.— Sheriffs  Barclay  and  Tait. 
Mitchell  v,  Habvie. 
Oontraet — Ofer  and  Aceeptance^'Damages. — ^The  pursuer  advertised  for 
estimates  for  wright  work  of  a  new  building,  according  to  specifications. 
Defir.  made  a  written  offer,  which  was  verbally  accepted.  Having  made 
an  error  in  calculation,  he  resiled  from  his  offer.  Pursuer  thereupon 
accepted  the  next  highest  offer,  and  sued  for  the  difference  as  damages. 
Defence — 1.  No  completed  contract;  2.  No  actual  damage.  The  Sheriffs 
ttaoilzied  by  the  following  interlocutors:— The  S.S.  (Feb.  9)  finds  as 
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matters  of  Cut  that  ponoer,  in  Jan.,  1868,  advertiaed  for  eontraeto  fer 
the  ereeHon  of  a  tenement  in  Blaiigowrie,  that  the  offers  were  to  befoooded 
on  certain  plans  and  specifications,  and  a  condition  in  the  general  spedfiea- 
tion  was  that  ^the  proprietor  does  not  bind  himself  to  accept  anj  offer 
whatcFer."  3.  On  Jan.  31  the  defr.  made  the  offer  (erroneoosly  dated 
December)  to  ezecnte  the  joiner  work  of  pnrsoer's  proposed  new  hoaaea, 
according  to  plans  and  apecificationa,  for  £380.  4.  Said  offer  was  made 
in  haste,  and  under  obvious  miscalculation,  and  proved  to  have  been  far 
below  what  the  work  could  be  done  for.  5.  On  Feb.  1  it  was  Teibally 
communicated  to  pursuer  that  his  offer  had  been  accepted,  and  on  F^.  3 
defr.  called  on  pursuer's  architect  and  subscribed  the  plans  and  spedfiea- 
Uons.  6.  On  Feb.  5  defr.  verbally  intimated  to  pursuer  and  his  architect 
that  he  had  made  an  essential  error  in  his  calculations  and  conseqaent 
offer,  and  thereon  withdrew  the  same  or  resiled  therefrom.  7.  The  par- 
auer,  after  causing  his  agent,  on  Feb.  5,  to  write  the  letter  of  Feh  7, 
accepted  the  next  highest  offer,  being  for  £489,  and  on  Feb.  13  institoted 
the  present  action,  concluding  for  £109,  being  the  difference  between  the 
offer  of  the  defr.  and  that  next  in  order,  and  so  accepted,  and  the  baildiog 
was  thereon  proceeded  with.  Applying  the  law  to  the  fiicts  as  thus  speci- 
ally found,  finds,  >Cnf,  that  there  was  no  formal  and  completed  contnust,  so 
as  to  bind  both  parties;  and  second^  and  separately  (though  such  contract 
had  been  completed),  there  is  no  proof  sufficient  to  measure  and  award  the 
loss  and  damage  sustained  by  pursuer.  Therefore  assoibnes  the  defr.,  etc.; 
finds  him  entitled  to  expenses,  etc. 

NoU. — This  is  a  very  peculiar  case.  The  libel,  even  under  the  abbreviate 
form,  is  very  faulty,  as  setting  forth  no  relevant  statement  in  support  of 
the  amount  of  damage  claimed.  The  Si  S.  is  not  prepared  to  affirm  abso- 
lutely that  a  written  offer  must  be  accepted  in  writing;  it  may  be  by  posi- 
tive facts  and  circumstances.  It  is  clear  that,  even  without  the  saving 
clause  in  the  general  specification,  the  pursuer  might  have  rejected  defr.'a 
offer  on  being  satisfied  of  the  patent  fact  that  he  could  not  satisfactorily 
perform  it  at  the  sum  set  down.  The  signing  of  the  plans  and  spedfica- 
tions  was  still  on  the  side  of  the  defr.  Suppose  after  all  this  had  been  done, 
the  pursuer  had  chosen  to  prefer  Mr  Beid  as  the  more  adequate  and  snb- 
stantial  offerer,  could  the  defr.  have  pursued  the  pursuer  for  damages 
because  of  breach  of  contract  ?  The  pursuer  could  then  successfully  hare 
pled  ^'no  contract**  A  contract  must  bind  both  or  neither.  But  suppose 
such  an  action  had  been  good,  how  could  the  defr.  have  established  loss, 
when  it  is  apparent  the  very  breach  would  have  sheltered  him  from  loss) 
But  assuming  there  was  a  contract,  it  remains  to  deal  with  the  pursuers 
claim  for  damagea.  This  claim  is  founded  on  the  negative  loss  of  gain,  and 
not  on  the  positive  inroad  on  capital  Had  the  defr.'a  offer  not  been  given 
in,  and  Beid's  stood  the  lowest  and  been  accepted,  then  the  pursuer  would 
have  liad  fair  value  for  his  money  on  the  building.  As  it  now  stands,  be 
seeks  that  value,  and  over  and  above  £109,  more  in  the  way  of  punishment 
on  the  defr.  than  from  any  positive  loss  he  has  incurred.  Again,  assuming 
a  completed  contract^  his  remedy  was  to  have  sued  for  its  performance. 
Bather  than  pay  the  arbitrary  sum  being  the  difference  between  the  defr.*s 
and  the  next  higher  offerer,  he  might  have  undertaken,  with  great  industry 
and  economy,  to  have  completed  the  work  without  incurring  so  great  a 
loss  on  himsel£  In  this  way,  at  all  events,  he  might  have  saved  himself 
the  profit  gained  by  Mr  Beid,  plus  the  actual  outlay.    If  defr.  refused  to 


m  SHERIFF  OOIJBTa  345 

proceed  with  the  work,  it  might  have  been  done  (as  often  has  in  this  Court 
been  done)  under  judicial  authority,  or  the  Court  might  have  authorised  new 
estimates  to  be  received.  Defr.  himself  might  then  have  offered  a  sum 
midway  between  his  former  offer  and  that  of  Mr  Beid,  or  even  Mr  Beid 
might  have  done  so,  or  some  new  party,  and  thus  the  amount  of  damage, 
if  otherwise  e3dgible,  would  have  been  decreased  one-half. 

What  the  S.  &  desired  was  authority  for  pursuer  at  his  own  hand  taking 
the  next  higher  offerer.  In  articles  of  roup  such  is  made  one  of  the  con- 
ditions of  sale  in  the  opposite  direction.  But  there  was  nothing  in  the 
advertisement  or  specifications  of  the  natnre  of  such  right  of  delegation. 
In  actions  for  breach  of  contract  of  sale,  the  purchaser  is  entitled,  on  non- 
delivery, to  go  into  the  market  and  purchase  similar  quantities,  and 
the  difference  of  price  forms  the  exact  measure  of  his  damage.  With  a 
falling  market  there  would  be  no  loss.  In  all  such  cases  the  direct  loss  of 
g^n  is  only  given,  and  all  indirect  and  eoMequefUicU  damage  is  refused. 
Sheriff  Quthrie  Smith  has  admirably  summed  up  the  principles  which  rule 
in  sach  cases,  in  these  words: — "  The  party  violating  a  contract  is  only 
answerable  for  the  damage  of  which  his  act  was  the  direct,  certain,  exclu- 
sive, and  necessary  cause,"  Law  of  Beparation,  p.  478.  On  the  one  hand, 
it  is  clear,  on  the  face  of  the  evidence,  that  the  defr.  was  most  incautious 
and  rash  in  his  offer,  and  innocently  made  a  gross  miscalculation;  but,  on 
the  other  hand,  there  is  not  the  most  distant  suspicion  of  unfair  dealing  on 
the  part  of  the  pursuer  or  his  architect  to  mislead  the  defr.  in  making  his 
offer,  and  it  might  have  been  better  such  imputation  had  been  withheld. 

On  an  appeal,  the  Sheriff  affirmed  the  judgment,  with  the  following — 

Note, — ^The  pursuer,  in  the  circumstances,  ought  not  to  have  taken 
advantage  of  the  mistaken  calculation  of  the  defr.  Even  supposing  the 
contract  to  have  been  completed  by  a  distinct  acceptance  of  the  defr.'s  offer 
(which  is  more  than  doubtful),  pursuer,  without  taking  steps  to  compel 
fulfilment  thereof,  was  not  entitled  at  once,  without  any  legal  authority,  to 
employ  the  next  higher  offerer,  and  claim  the  difference  between  his  offer 
and  the  offer  of  the  defr.  as  the  amount  of  damage  due  to  him.  It  is  not 
proved  that  such  amount  of  damage  was  suffered  by  the  defr.  having  with- 
drawn his  offer.  That  offer,  from  an  error  in  calculation,  was  clearly  below 
what  the  work  could  have  been  done  for,  and  if  attempted  by  the  defr.  for 
that  sam,  would  have  been  executed  in  an  inferior  manner,  or,  by  the 
inability  of  the  defr.  to  go  on  with  it,  would  have  been  stopt  short  before 
completion.  The  pursuer  has  probably  got  full  value  for  the  additional 
sum  paid  to  the  next  offerer,  by  the  manner  in  which  the  work  has 
been  executed  by  him.  Besides,  it  appears  from  the  proof  that  the  defr., 
although  unable  to  adhere  to  his  too  low  offer,  was  still  willing  to  execute 
the  work  at  a  lower  sum  than  the  next  offerer,  whom,  without  legal 
authority,  the  pursuer  employed. 

AcL-^Qwdm. Alt^M'Leisk, 

SHEBIFF  COUBT  OF  FIFESHIBE,  DUNFEBMLINE.— 
Sheriff  Bsatson  Bkll. 

PbTN. — HOOFBB. 

Process — Service, — (1)  A  petition  for  service  is  not  a  "cause**  in  the 
sense  of  the  Sheriff  Court  Act,  and  therefore  does  not  stand  dismissed  by 
no  procedure  within  three  months;  (2)  Proofs  in  services  by  31  and  32 

VOL,  xm.,  HO.  cL,--JimB,  1869.  z 
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Viciy  c.  lOly  8.  33y  may  be  taken  before,  inter  alios,  any  notary  public. 
ffdd  that  such  notary  must  not  be  agent  for  petr.  or  partner  of  such  agent 

The  fiwts  appear  from  the  following  interlocutor  and  note,  dated 
Dunfermline,  27th  April,  1869.  The  S.  S.  having  heard  the  petitionei's 
procurator  on  the  present  state  of  the  petition.  Finds  (1)  that  the  same 
does  not  stand  dismissed  in  respect  of  no  proceedings  for  the  period  of 
three  months,  in  terms  of  16  and  17  Vict.,  &  80,  a  15;  but  (2)  that  the 
proof  has  been  incompetently  taken  under  31  and  32  Vict,  a  101,  &  3S, 
in  respect  the  notary  public  who  acted  as  Commissioner  in  taking  said  proof 
was  also  the  petitioner's  agent  in  this  petition.  Therefore  refuses  to  consider 
said  proof,  and  appoints  it  to  be  withdrawn  from  process. 

Note. — ^Two  questions  of  great  general  importance  have,  at  the  request  of 
the  S.  S.,  been  argued  in  this  case.  The  petition  is  one  for  service  aa  heir, 
and  was  presented  under  the  Service  of  Heirs  Act  of  1847  so  long  ago  ss 
1 863.  On  2 1st  July  of  that  year  intimation  was  ordered  and  soon  therrafter 
was  made;  but  no  further  proceedings  took  place  till  this  year,  when  a  proof 
was  led  in  manner  afterwards  to  be  referred  to.  When  the  proceedings 
were  transmitted  .to  the  S.S.,  the  objection  occurred  to  him  that  possibly  the 
case  might  be  held  to  be  out  of  Court  by  force  of  s.  15  of  the  Sheriff  Court 
Act  of  1853.  He  accordingly  desired  argument  on  this  point,  and  an 
argument  of  much  ability  on  the  terms  of  the  statute  was  submitted  to  him, 
although  he  regrets  that  the  argument  did  not  also  embrace  a  consideration 
of  two  important  cases  which  seem  to  throw  light  on  the  question,  viz., 
Campbell  v.  Campbell  (Breadalbane),  10th  Feb.,  1865,  3  Macph.  501;  and 
Pnienon  v.  Mmro,  Feb.  21,  1868,  6  Macph.  434.  The  difficulty  the  S.S. 
has  had,  is  to  extract  from  these  cases  an  authoritative  definition  of  the 
word  "cause"  as  used  in  the  Sheriff  Court  Act.  In  Campbell  v.  Campbell 
the  case  was  one  of  competing  petitions  for  service,  presented  under  the 
same  Act  as  the  present  petition,  and  a  record  having  been  made  up,  it  was 
there  held  that  the  provisions  as  to  records  in  "causes"  under  the  tenth 
section  of  the  Judicature  Act  did  not  apply;  in  other  words,  that  a  petition 
for  service  as  coming  in  place  of  the  old  brieve  was  not  a  cause  in  the  sense 
of  the  Judicature  Act  But  in  Paterton  v.  Munro  it  was  held  that  a  petition 
for  sequestration  for  rent  was  a  cause  under  a  15  of  the  Sheriff  Court  Act; 
and  the  difficulty  the  S.  S.  has  chiefly  felt  arises  from  the  fact  of  the  Lord 
President  having  in  that  case  given  a  definition  of  a  cause  under  that  Act 
which  at  first  sight  appears  necessarily  to  include  the  present  petition.  His 
Lordship  says,  "  I  am  satisfied  that  the  word  cause,  and  also  the  words 
case  and  action,  are  all  used  in  a  comprehensive  sense,  aH  meaning  in  most 
parts  of  the  statute  the  same  thing — everything  of  the  nature  of  a  proceeding 
before  the  Sheriff  to  which  he  is  j  udicially  to  apply  his  mind. "  Undoubtedly 
the  present  is  a  proceeding  before  the  Sheriff  to  which  he  is  judicially  to 
apply  his  mind,  but  still,  though  with  great  deference,  the  S.  S.  has  come 
to  be  of  opinion  that  his  Lordship  must  have  assumed  the  further  limitation 
that  the  proceeding  must  be  one  to  which  some  at  least  of  the  other  clauses 
of  the  statute  are  applicable.  This  is  expressed  in  the  opinion  of  Lord 
Deas,  who  puts  his  judgment  on  the  ground  that  the  statute  was  dealing 
with  petitions  for  sequestration  in  its  other  clauses,  and  therefore  must  be 
held  to  apply  to  them  in  its  15th  clause.  But  the  statute  of  1853  does 
not  deal  wiUi  petitions  for  service  at  all  Their  form  continued  to  be 
-«gulated  by  the  Service  of  Heirs  Act  of  1847,  down  to  the  passing  of  31 

\  32  Yict,  c.  101,  and  is  now  regulated  by  that  Act  (Schedules  P.  and  Q.); 
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uid  yet  the  Sheriff  Court  Act  of  1853  enacts  that  in  all  applications  before 
the  Sheriff  which  are  at  present  commenced  by  petition,  and  are  not  other- 
wise regulated  by  this  Act,  the  petition  shall  be  ''  in  the  form  of  Schedule 
E.*'  The  result  of  all  this  appears  to  be  that  the  Sheriff  Court  Act  of  1853 
did  not  deal  with  petitioners  for  service  at  all,  and  therefore  that  such  a 
petition  cannot  stand  dismissed  under  s.  15  of  that  statute.  If  it  is  not  such 
a  cause  as  so  to  stand  dismissed,  the  S.  S.  does  not  apprehend  that  there  is 
anything  in  the  Common  Law  to  cause  it  to  fall  asleep  in  a  year  and  day, 
and  therefore  he  is  of  opinion  that  the  petitioner  was  entitled  to  resume 
procedure. 

The  next  question  therefore  occurs  whether  the  proof  has  been  well  taken 
under  s.  33  of  31  and  32  Vict.,  c.  101.  The  proof  was  led  before  Mr  Ross, 
notary  public;  and  the  section  enacts  that  it  shall  be  competent  to  lead 
proo&  in  services  before,  inter  alios,  *'  any  notary  public,  all  of  whom  are 
hereby  authorised  to  act  as  commissioners  of  such  Sheriff  without  special 
appointment"  The  agent  who  signs  the  petition  is  Mr  Bardner,  whose 
partner  Mr  Ross  now  is,  and  at  the  date  of  the  proof  was;  and  when  the 
S.S.  put  out  the  case  for  hearing,  Mr  Ross  appeared  as  agent  for  the 
petitioner,  and  addressed  to  the  S.  S.  the  able  argument  with  which  avizandum 
was  made.  It  is.  thus  apparent,  and  indeed  was  not  disputed,  that  the 
notary  and  the  petitioner's  agent  are  one  and  the  same  person;  and  the 
question  arises  whether  this  is  competent  The  argument  was  rested  on 
the  broad  words  of  the  statute,  and  on  its  avowed  object  very  largely  to 
increase  the  class  of  ex  officio  commissioners  who  are  empowered  to  take 
such  proofs.  It  was  also  urged  that  a  notary  is  not  disqualified  from  giving 
sasine  to  his  client,  and  that  this  was  an  analogous  proceeding.  The  Sheriff- 
Substitute  has  weighed  all  these  arguments,  but  he  has  failed  to  be  convinced 
by  them.  The  procedure  here  is  essentially  judicial.  The  Commissioner 
has  all  the  usual  duties  and  responsibilities  of  such  an  office.  He  represents 
the  Court  as  clearly  as  if  he  were  specially  appointed  by  interlocutor.  He 
may  have  duties  to  discharge  which  are  entirely  inconsistent  with  his  position 
as  agent.  It  humbly  appears  that  if  this  were  competent,  it  would  be 
equally  competent  for  a  Justice  of  Peace,  or  notary,  or  any  of  the  ex  officio 
Cbmmissioners  mentioned  in  the  clause,  who  was  himself  a  petitioner,  to 
act  as  Commissioner  in  his  own  case.  The  clause  must  be  read  as  authorising 
such  persons  to  act  as  Commissioners  if  not  disqualified  at  Common  Law, 
bat  the  S.  S.  has  really  no  doubt  that  the  fact  of  being  agent  in  the  cause 
ia  such  a  disqualification.  The  result  is  that  the  proof  has  been  irregularly 
taken,  and  must  be  withdrawn  from  process. 

SHERIFF  COURT  OF  ROSS-SHIRE,   DINGWALL.— Sherifi  Hm. 

and  MoNCRiEFF. 

Shortridgje,  Howell  &  Co.  v,  Macdonald  <fe  Qwbvb. — April  26,  1869. 
DtbU  Recovery  Act — MerchantB*  Account — This  was  an  action  for  pay- 
ment of  £24  5s,  being  the  amount,  with  interest,  of  an  account  for 
furnishings  dated  31st  May,  1864.  The  account  consisted  of  only  one 
entry;  and  defr.  pleaded  that  it  did  not  fall  under  the  description  of 
merchant*8  accounts  to  which  the  statute  applies.  The  S.  S.  on  this  ground 
dismissed  the  action  with  expenses.  On  appeal,  the  Sheriff  after  a  rehear- 
ing, recalled  and  remitted  to  him  to  proceed  further  with  the  action^ 
remarkiDg  in  a  Note,  ''  It  seemed  to  be  conceded  in  the  argument,  and  it 


348  NOTES  OF  CASES 

seems  to  have  formed  the  ground  of  the  S.S.'8  judgment,  that  if  the  snm 
sued  for  had  referred  to  two  transactions,  instead  of  one,  the  action  wonld 
have  been  competent  But  the  Sheriff  does  not  think  that  the  sum  saed 
for  ceases  to  be  truly  of  the  character  of  a  merchant's  account  because  there 
was  only  a  single  transaction." 
Act, — Shaw, AU. — Moffat  dt  Dewar, 

SHERIFF  COURT,  FORFARSHIRE,  DUNDEE.— Sheriffs  HmoT 
and  OuTHBiE  Suith.   • 

Royal  LnrEB  Fbiendlt  Societt  v,  Hsnbt  Cuft  and  WnxuH  Sfssd.— 

Dee.  30,  1868. 

Friendly  Societies  Ad — Probative  tmt — Beiinterventus — Pactum illicilum 
— Restraint  of  Trade-^Penalty, — The  defr.  Clift  was  for  some  time  a  col- 
lector for  the  Royal  liver  Friendly  Society  in  Dundee,  and  the  defender 
Speed  was  one  of  his  cautioners.  The  bond  granted  by  him  and  his 
securities  to  the  society  contained  a  stipulation  that  they  should  pay  £50 
to  the  trustees  for  the  society,  if  Clift  within  one  year  from  his  ceasing  to 
act  for  the  society  should  act  for  any  other  similar  institution,  shoald 
induce  any  member  of  the  society  to  leave  it,  or  should  influence  any 
person  not  to  become  a  member.  He  thereupon  entered  upon  his 
engagement,  and  acted  for  some  time  for  the  society.  Pursuers  alleged 
that  Clift  had  violated  the  above  stipulation  by  accepting  employment 
within  the  twelve  months  as  a  collector  for  a  rival  assurance  company,  and 
that  he  had  induced  a  number  of  the  members  of  the  Royal  Liver  Society 
to  leave  it,  the  names  of  48  of  whom  were  specified  in  the  condescendence. 
The  trustees  of  the  society  and  the  agent  for  it  in  Dundee,  now  sued  Clift 
and  his  cautioner  Speed  for  the  amount  of  the  penalty. 

Clift  pleaded  (the  cautioner  Speed  adopting  his  defences)  that  the  action 
should  be  dismissed,  in  respect  (1)  that  the  pursuers  were  foreigners,  and 
had  sisted  no  mandatory ;  (2)  that  the  summons  was  not  prepared  in 
conformity  with  the  statutory  form;  and  (3)  that  there  were  no  petitoiy 
conclusions  in  favour  of  the  only  pursuer  resident  in  Scotland.  He  pleaded 
on  the  merits  (4)  pactum  illidtum;  (5)  that  the  stipulation  being  penal,  the 
pursuers  could  only  recover  actual  loss,  and  were  bound  to  specify  same  as 
the  foundation  of  their  action;  and  lastly,  that  the  bond  was  void,  not  being 
holograph,  and  wanting  the  statutory  solemnities. 

The  S.  S.  pronounced  an  interlocutor,  of  consent  appointing  pursuers  to 
sist  a  mandatory  in  six  days:  Repelling  defenders*  1st,  2d,  3d,  and  5th 
pleas:  Finding  that  the  stipulation  in  the  deed  founded  on,  to  the  effect  that 
defender  Clift  should  not  become  an  officer  or  paid  member  of  any  friendly 
society  or  life  assurance  company,  other  than  the  Royal  Liver  Friendly 
Society,  for  a  year  after  he  had  left  the  service  of  the  latter,  is  a  pactum 
illicUum,  and  to  that  extent  sustaining  defenders'  4th  plea:  quoad  ultra, 
repelling  the  same,  and  with  these  findings,  before  further  answer,  albw- 
ing  pursuers  a  proof  of  their  averments,  and  defenders  a  conjunct  pro- 
bation, etc. 

Note, — By  statute  18  and  19  Vict,  c.  73,  passed  to  consolidate  and 
amend  the  law  relating  to  Friendly  Societies,  the  Treasurer,  or  other 
officer  of  any  such  society,  is  required  (sea  21)  to  grant  a  bond  for  his 
just  and  faithful  execution  of  his  office  in  the  form  set  forth  in  the  schednle 
appended  to  the  Act^  and  it  is  declared  ''that  in  Scotland  such  bond  shall 
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have  the  same  force  and  effect  as  a  bond  there  in  use  duly  attested  and 
completed/'  etc. 

The  bond  founded  on  concludes  with  a  clause  to  the  effect  that^  in  the 
event  of  Clift,  the  collector,  ceasing  to  hold  the  said  office,  he  shall  not  till 
after  the  lapse  of  a  year  from  the  termination  of  his  office  (1)  become  an 
officer  of  any  other  friendly  society,  or  life  assurance  company,  (2)  shall 
not  within  the  said  period  cause  or  induce,  etc.,  any  member  to  refrain  from 
becoming  a  member  of  the  Royal  Liver  Friendly  Society,  or  (3)  induce  any 
person  being  a  member  of  said  society  to  leave  or  quit  the  same  or 
cease  to  be  a  member  thereof  This  clause  is  not  in  the  statutory  form, 
and  therefore  has  none,  of  the  privileges  conferred  by  sea  21.  But,  in- 
dependent of  the  Act  of  Parliament,  it  may  be  a  good  agreement  with  the 
society,  on  which  they  may  competently  sue  in  the  Courts  of  Scotland, 
provided  they  can  overcome  the  objection  that  the  deed  is  not  attested  in 
the  mode  required  by  the  Act  1681,  c.  5;  and  the  mode  in  which  it  is 
sought  to  be  overcome  is  that  the  deed  is  validated  by  rei  interventus. 
Clift,  it  is  said,  was  appointed,  in  February,  1865,  the  bond  was  signed  on 
the  19th  July,  and  on  the  faith  of  it  he  was  continued  in  office  till  Sep- 
tember, 1867.  Upon  the  authority  of  the  case  of  The  Church  of  England 
Insurance  Company  v.  Wink,  12th  Feb.,  1867,  this  rei  intervenius  appears  to 
be  sufficient,  and  the  pursuers  have  accordingly  been  allowed  a  proof  of  it. 

It  was  next  contended  by  the  defenders  that  the  clause  founded  on  was 
void,  being  an  illegal  restraint  of  trade.  The  prohibition  against  Clift 
becoming  an  agent  for  any  other  friendly  society  not  in  Dundee  simply 
but  in  any  other  part  of  the  kingdom,  is  manifestly  null,  for  although  the 
obligation  is  limited  in  point  of  time,  it  is  unlimited  as  regards  space.  The 
cases  on  this  subject  were  all  reviewed  in  Watson  v.  Neufferty  Hth  July,  1863, 
1  MT.  1110,  where  the  present  Lord  President  said — "There  can  be  no 
doubt,  according  to  the  law  of  Scotland,  a  paction  against  the  liberty  of 
trade  is  illegal,  and  that  agreements  by  which  a  man  binds  himself  that  he 
will  not  carry  on  trade  of  any  kind,  though  limited  as  to  space,  or  a  par- 
ticular trade,  if  unlimited  as  to  space,  are  equally  bad  in  law.** 

The  question  then  arises,  whether  this  obligation  is  so  indivisible  that  the 
taint  of  illegality  affects  the  whole,  or  whether  the  clause,  though  bad  in 
part,  may  be  good  as  to  what  remains)  The  Sheriff-Substitute  is  of 
opinion  that  it  is  divisible  on  the  principle  of  the  case  of  Price  v.  Green^ 
decided  in  the  Exchequer  Chamber,  Jan.  19,  1847,  16  L.J.  Exch.  108. 
There  the  party  covenanted  not  to  carry  on  a  certain  trade  in  London,  or 
within  600  miles  of  the  same.  It  was  conceded  that  the  latter  part  of  the 
stipulation  was  illegal,  but  the  Court  upheld  the  prohibition  as  regards 
London,  being  of  opinion  that  the  covenant  was  divisible.  There  thus 
remains  a  goc^  obligation  by  the  defenders  that  Clift  should  not  for  a  year 
alter  he  left  the  Society  induce  any  of  the  members  to  leave  it,  or  induce 
others  to  refrain  from  becoming  members. 

The  plpa  that  the  pursuers  are  foreigners  is  obviated  by  the  order  to  sist 
a  mandatory,  which,  to  save  all  question  on  the  subject,  the  pursuers  offered 
to  do.  As  to  the  second  and  third  pleas,  the  Sheriff-Substitute  is  of  opinion 
that  the  summons  is  quite  in  form.  The  deed  is  vested  with  a  needless 
detail,  but  mere  surplusage  is  not  a  fatal  objection  to  a  writ  The  fifth 
plea  was  held  to  be  unsound  in  the  case  of  Craig  v.  M'Beathf  July  3, 1863, 
1  M'F«  1020.    It  is  not  for  the  pursuers  to  condescend  on  the  actnd  loss,  but 
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for  the  defenders  to  prove  it  in  mitigation  of  the  penalty  stipulated.  The 
other  pleas  stated  cannot  be  disposed  of  till  after  the  proof. 

The  caationer.  Speed,  appealed,  and  on  30th  December,  the  Sheriff,  after 
hearing  parties,  adhered,  "  for  the  reasons  stated  by  the  Sheriff-Sabstitute." 

Act. — More. Alt, — Colder^  Douglas, 

SHERIFP  COURT  OF  LANARKSHIRE,  AIRDRIE.— Sheriffs  Bell 

and  LooiE. 
TORRANCB  V.  TOREANCB. — April  12. 

SuAand  and  Wife — Interim  Aliment. — ^In  this  action,  raised  by  Mrs 
Torrance  against  her  husband  for  £50  a  year  of  interim  aliment,  the  S.S., 
after  proof,  assoilzied  defr.,  without  finding  expenses  due;  and,  on  appeal, 
the  Sheriff  adhered,  adding  this 

Note. — ^The  evidence  sufficiently  instructs  that  the  domestic  life  of 
pursuer  and  defr.,  after  they  again  agreed  to  liye  together,  was  not  a  happy 
one;  but  the  law  cannot  be  called  on  to  supply  a  remedy  for  the  multifarious 
discomforts  arising  from  ill-assorted  matrimonial  connections,  in  which 
there  are  commonly  faults  upon  both  sides.  Even  according  to  pursuer's 
own  testimony,  there  were  no  actings  by  defr.  relevant  to  entitle  her  to 
demand  a  separate  maintenance,  with  the  exception  of  the  alleged  personal 
violence  and  mal-treatment.  Ail  the  other  grievances  amount  to  no  more 
than  this,  that  defr.  chose  to  conduct  his  household  affairs  in  a  cold  and 
disagreeable  manner,  evincing  little  regard  for  the  feelings  of  his  wife. 
It  is  to  be  feared,  however,  that  this  not  unfrequently  occurs  where  blanks 
have  been  drawn  in  the  lottery  of  marriage.  Incompatibility  of  temper, 
leading  it  may  be,  to  mutual  dislike,  must  be  submitted  to,  in  so  far  as  the  law 
is  concerned,  by  parties  who  have  chosen  each  other,  for  better  or  for  worse. 
If,  indeed,  the  man,  availing  himself  of  his  superior  physical  strength, 
resorts  to  acts  of  violence  against  his  wife  to  the  injury  of  her  person  and 
the  continual  disturbance  of  her  mind  through  bodily  fear,  cohabitation 
ceases  to  be  a  duty,  and  a  separate  maintenance  is  exigible  in  lieu  of 
conjugal  entertainment  at  bed  and  board.  But  in  the  present  case  there 
is  no  sufficient  evidence  that  pursuer  experienced  such  unmanly  and  criminal 
conduct  at  defr.'s  hands.  She  is  herself  the  only  witness  who  speaks  to 
certain  assaults,  and  she  does  not  aver  that  they  were  of  such  a  character 
as  to  leave  any  marks  on  her  person.  Her  other  two  witnesses,  Mrs 
Christie  and  Mrs  Aitchison,  lived  in  adjoining  houses,  and  although  they 
both  occasionally  heard  quarrelling  in  defr.'s  house,  neither  of  them  had 
ever  seen  pursuer  assaulted.  Pursuer  once  showed  them  the  mark  of  a 
little  blood  on  a  towel  which  she  held  in  her  hand,  but  how  it  came  there 
is  not  established.  Defr.,  on  the  other  hand,  positively  denies  upon  oath 
that  he  ever  struck  pursuer,  and  asserts  that  he  never  even  gave  her  a  pnsh^ 
except  twice,  when  she  was  threatening  violence  to  himself.  In  Warin^f 
10th  July,  1813,  Lord  Stowell  said,  *'  Force  may  be  opposed,  and  in  some 
cases  must  be  opposed,  by  force;"  and  supposing  that  some  portion  of 
blame  is  imputable  to  the  husband,  there  is  enough  to  warrant  the  Court  to 
pronounce  that  a  wife  who  is  guilty  of  such  conduct  is  not  entitled  to 
complain.  It  is  now  for  pursuer  to  make  up  her  mind  whether  she  will  give 
defr.  another  trial,  and  if  she  determines  to  do  so,  it  is  his  duty  to  treat  her 
with  every  possible  forbearance,  if  not  affection,  for  if  there  should  be  any 
ground  her^ter  to  suppose  that  he  systematically  endeavoured  to  render 
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her  life  substantially  unhappy^  she  may  be  more  saccessfal  in  another  action 
than  she  has  been  in  this.  As  regards  the  question  of  expenses,  that  is  a 
matter  in  the  discretion  of  the  Court,  and  the  Sheriff  concurs  in  the  view 
which  the  Sheriff-Substitute  has  taken  of  it. 

Act.-'A.  Maefa/rlane,  SolieitoTt  Airdrie, — ^AU.—ArehiJ)dld  Y,  jBo«, 
8olicUor,  Airdrie, 

SHBBIPP  COURT  OF  RENFREWSHIRK— Sheriflb  FBiLSBR  and 

Tenwknt. 
Ljlho  v.  Lano. — April  19. 

HudMnd  and  Wife— 'Aliment — Competency. — ^This  was  an  action  for 
interim  aliment  at  the  instance  of  a  wife  against  her  husband,  in  which 
the  conclusion  was  for  a  sum  in  name  of  interim  aliment,  and  until  a 
permanent  arrangement  of  the  rights  and  interests  of  the  parties  shall  be 
made  by  a  competent  Court,  the  defr.  having  on  the  said  date  deserted  the 
society  of  pursuer,  and  has  since  ceased  to  reside  with  her;  and  also  having, 
while  they  resided  together,  conducted  himself  towards  pursuer  in  such  a 
grossly  harsh,  brutal,  and  tyrannical  manner,  and  used  such  threats  of  violence 
towards  her,  as  to  endanger  her  health  and  life,  and  render  her  condition  so 
uncomfortable  as  to  make  it  impossible  for  her  to  consort  with  him  in  the 
married  state,  etc.  The  defences  were  substantially  a  denial,  recrimination, 
and  a  plea  that  the  action  was  incompetent  in  the  Sheriff  Court  As  to  the 
desertion,  the  defence  was  an  offer  to  receive  the  pursuer  into  the  defender's 
house.  The  S.S.  allowed  the  pursuer  3s  a  week  of  interim  aliment  for  six 
weeks.  On  appeal,  the  Sheriff  sustained  the  appeal  for  the  defr.;  recalled 
the  interlocutor  appealed  against;  sustained  the  defr.'s  plea  that  the  action 
is  incompetent  in  this  Court;  dismissed  the  same,  and  decerned. 

Noie. — ^The  question  here  decided  is  a  very  important  one,  but  the 
Sheriff  cannot  say  that  he  has  any  difficulty  in  sustaining  the  plea  of  incom- 
petency. There  can  be  no  doubt  that  the  practice  of  the  Sheriff  Courts  of 
Scotland  is  to  entertain  actions  like  the  present,  as  falling  within  the 
Sheriff's  jurisdiction.  Mr  Barclay,  in  the  second  edition  of  M'Glashan^s 
FraeUee,  gives  it  as  his  opinion  that  these  actions  are  competent,  and  there 
are  dicta  of  the  Judges  of  the  Supreme  Court  to  the  same  effect.  See 
Uacgregw  and  Barclay  v.  Martin,  12th  March,  1867,  5  MTherson, 
p.  583;  Eennie  v.  Eennie,  7th  Feb.,  1863,  1  MTherson,  p.  389. 

But  in  these  cases  the  point  was  assumed,  and  no  argument  as  to  the 
competency  was  stated  to  the  Court,  and  these  decbions  are  therefore  no 
precedents  for  the  Sheriff's  guidance. 

Before  the  statute  transferring  the  consistorial  jurisdiction  to  the  Court 
of  Session  (11  Qeo.  IV.  and  1  Will.  lY.,  cap.  69)  was  passed,  actions  for 
aliment  at  the  instance  of  a  wife  against  a'  husband  were  only  competent 
in  the  Commissary  Court.  It  is  true  that  the  Court  of  Session  were  in  the 
practice  latterly  of  awarding  interim  aliment  in  actions  of  aliment  insti- 
tuted for  the  first  time  in  that  Court;  but  in  no  case  whatever  did  they 
enter  upon  a  proof  in  order  to  enable  them  to  award  such  aliment.  If  the 
relation  of  husband  and  wife  were  admitted,  and  if  it  were  admitted  that 
the  husband  had  either  denrted  the  wife,  or  turned  herotUofhis  house, 
interim  aliment  was  given.  The  fact  of  their  being  husband  and  wife,  and 
of  their  living  separate  without  an  offer  on  the  part  of  the  husband  to  take 
his  wife  into  his  house,  were  sufficient  grounds  upon  which  the  Court 
could,  without  trenching  upon  the  consLatorial  jurisdiction^  intervene  for 


352  NOTES  OF  CASES 

the  wife*8  immediate  relief  In  the  case  of  Wylie  v.  HamiJUon^  8th  July, 
1824,  F.C,  which  was  an  action  of  aliment  raised  in  the  Conrt  of  Seasioa 
at  the  instance  of  a  wife  against  her  husband,  the  Judges  held,  'Hhat  the 
incompetency  of  such  actions  as  the  present  was  a  settled  point  When, 
indeed,  the  ttatus  of  the  parties  as  married  persons  is  admitted,  and  the 
separation  also  avowed,  the  Court  has  sometimes  given  an  interim  aliment 
to  prevent  the  wife  from  being  exposed  to  absolate  want.*'  See  also  BeU  v. 
Bell,  22d  Feb.,  1812,  F.C;  Anderson  v.  Anderson,  3d  March,  1819,  F.a 

The  Act  of  Parliament  11  Geo.  lY.,  and  1  Will  IV.,  cap.  69,  s.  32, 
enacted  that  ''actions  of  aliment  may  be  instituted,  heard,  and  deter- 
mined in  any  Sheriff  Court  of  Scotland,"  the  object  of  which  was  to 
allow  actions  for  aliment  in  the  Sheriff  Court  to  be  brought  by  parents 
against  children,  and  children  against  parents;  by  brothers  or  sisters  against 
brothers  or  sisters  (which  in  certain  cases  is  competent);  by  the  heir  against 
the  life-renter;  by  a  widow  against  the  husband's  representatives.  All 
actions  for  aliment  by  such  parties,  ''  being  founded  solely  on  equity,  were 
(before  this  Act},  competent  before  the  Court  of  Session  only"  (per  Court  in 
Jackson  V.  Jackson,  3d  March,  1825,  3  Shaw  610);  and  the  form  of 
procedure  was  prescribed  by  special  statute  (1696,  cap.  21)  as  solely 
applicable  to  that  Court,  while,  at  the  same  time,  that  Court  could  not 
competently  entertain  actions  for  aliment  as  between  husband  and  wife. 
The  Sheriff  is  of  opinion  that  the  32d  section  of  the  above  statute  had 
reference  solely  to  actions  of  aliment  other  than  those  of  actions  between 
husband  and  wife,  as  between  them  the  aliment  is  incidental  to  another 
action  which  is  not  competent  to  the  Sheriff  Court.  The  aliment  here 
depends  upon  the  wife  obtaining  decree  either  for  separation  or  adherence, 
and  if  it  be  the  fact  that  a  Sheriff  cannot  grant  permanent  aliment  not- 
withstanding the  broad  words  of  the  statute,  upon  what  ground  can  he 
award  interim  aliment?  At  common  law  his  ordinary  jurisdiction  gave 
him  no  such  power,  and  if  it  be  derived  from  the  statute,  it  m^st  be 
carried  the  full  length  of  authorising  him  to  award  permanent  aliment,  for 
there  is  nothing  in  the  statute  about  interim  aliment. 

But  it  is  not  necessary  for  the  decision  of  this  case  to  say  that,  under  no 
circumstances,  can  the  Sheriff  grant  to  a  wife  interim  aliment.  It  is  enough 
to  say  that  in  this  respect  he  has  no  higher  or  greater  powers  than  the 
Court  of  Session  had  before  the  consistorial  jurisdiction  was  transferred  to 
it  in  1830.  If  a  wife  be  deserted,  or  if  her  husband  turn  her  out  of  his  house, 
he  thereby  puts  himself  in  the  wrong,  and  there  is  a  prima  facie  case  at  once 
for  interference;  but  if  he  appear  in  Court  and  deny  the  desertion,  and  offer 
to  take  his  wife  back  to  his  house,  there  arises  at  once  the  consistorial 
question  which  must  be  inquired  into  before  aliment  is  awarded.  If  the 
ground  of  the  claim  is  alleged  cruelty,  and  that  be  denied,  the  process  must 
stop  in  the  Sheriff  Court  just  in  the  same  manner  as  if  the  marriage  were 
denied.  (See  Benson  v.  Benson,  15th  Feb.,  1854,  16  D.  555),  If  it  were 
otherwise  two  processes  would  be  necessary  in  reference  to  the  same  matter, 
in  which  there  would  be  two  proofs,  and  which  proofs  would  differ  one  from 
the  other.  In  the  action  of  aliment  before  the  Sheriff  the  parties  are  compe- 
tent witnesses.    In  the  action  of  separation  and  aliment  neither  of  them  is  so. 

The  husband  in  this  case  offered  to  take  his  wife  into  his  house,  and  that 
offer,  if  hvnafidt  made,  puts  an  end  to  the  alleged  desertion,  and  the  conse- 
quent claim  for  aliment.    Here  the  offer  was  clogged  with  the  condition  that 
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the  porsaer's  son,  of  a  former  marriage,  at  the  age  of  16  should  not  come 
back  along  with  his  mother.  A  stepfather  is  entitled  so  to  deal  with  a 
stepson  of  the  age  of  16,  who  is  an  apprentice  earning  a  wage  sufficient  to 
keep  himsel£     It  is  not  an  unreasonable  condition  to  annex  to  the  offer. 

The  aliment  here  sought  is  called  interim  aliment,  until  the  rights  of  the 
parties  are  permanently  settled.  But  in  truth  and  substance  it  is  permanent 
aliment;  and  really  comes  to  be  judicial  separation  made  easy  in  the  Sheriff 
Ck>art.  If  such  actions  were  sustained,  instead  of  being  a  boon  to  married 
women,  it  would  be  the  very  reverse,  tempting  them,  as  it  would  do,  to  rush 
into  the  Sheriff  Court  demanding  interim  aliment  on  the  occasion  of  every 
conjugal  quarrel;  and  the  husband  could  not  get  rid  of  such  a  decree  without 
bringing  an  action  of  adherence  in  the  Court  of  Session,  in  which  action  he 
would  be  obliged  to  pay  expenses  on  both  sides. 

SHERIFF  COURT,  FORFARSHIRE.— Sherifis  Robertson  and 

Hrriot. 
Wood  v.  Lowa — April  19,  Maij  12. 

Arrestment  of  Wages. — Summary  application  for  recall  of  an  arrestment 
used  on  the  dependance  of  an  action  for  aliment  to  an  illegitimate  female 
child  against  the  alleged  father.  Petr.  is  a  labourer,  and  his  wages  are 
admitt^y  13s  per  week;  he  is  unmarried,  and  resides  in  lodgings.  The 
petitioner  contended  that  his  wages  were  exclusively  alimentary,  and  there- 
fore not  to  any*  extent  arrestable.  Petr.  craved  an  absolute  recal  of  the 
arrestment,  as  being  nimious  and  oppressive,  and  that  without  tendering 
caution  or  consignation  for  any  sum  whatever.  The  S.  S.  on  19th  April 
last  pronounced  the  following  judgment,  recalling  the  arrestments  upon 
petr.,  finding  sufficient  caution  acted  in  the  Books  of  Court  that  the  money, 
goods,  and  effects  arrested,  shall  be  made  safe  and  furthcoming  to  the  respt. 
and  all  concerned  as  accords  of  law,  and  that  to  the  extent  of  seven  pounds 
ten  shillings  sterling,  being  the  first  yearns  aliment  and  inlying  expenses 
sued  for  in  the  action  depending  between  the  parties;  and  finding  the 
petitioner  liable  in  expenses,  etc. 

Note. — Arrestment  on  the  dependence  is  always  a  delicate  measure,  and 
may  be  an  oppressive  one.  The  action  is  for  aliment  of  an  illegitimate 
child,  the  paternity  is  denied  by  the  petitioner,  and  he  may  be  perfectly 
innocent  of  the  charge.  However,  it  is  doubtless  a  privilege  of  our  law 
that  the  respondent  can  arrest  the  petitioner's  wages  during  the  dependence 
of  the  action.  In  the  present  case  the  petitioner  is  a  young  unmarried  man 
with  13s  a  week.  That  some  part  of  this  is  arrestable,  under  the 
circumstances,  there  can  be  no  doubt^  and  it  does  not  appear  that  he  has 
made  any  offer  of  a  part  of  his  wages,  or  to  find  caution  for  the  sum  sued  for. 

The  S.  S.  has  found  him  liable  in  expenses,  and  has  recalled  the  arrest- 
ments on  his  finding  caution,  as  he  thinks  the  course  will  meet  the  justice 
of  the  case.  The  petitioner  is  at  a  pecuniary  disadvantage  in  the  con- 
ducting of  the  litigation,  the  respondent  being  on  the  poor's  roll. 

Petr.  appealed,  and  parties  procurators  were  heard  before  the  Sheriff, 
who  has  pronounced  an  interlocutor,  recalling  the  interlocutor  appealed 
against,  and  finding  that  it  was  admitted  that  petr.'s  wages  amount  to 
thirteen  shillings  a  week;  that  of  said  sum,  nine  shillings  and  ninepence 
is  alimentary,  and  not  liable  to  arrestment  Therefore  restricting  the 
arrestment  to  the  sum  of  three  shillings  and  threepence  a  week.    And 
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farther  recalling  the  arrestments  complained  of  in  the  petition,  npon  the 
petitioner  finding  sufficient  caution  acted  in  the  Books  of  Court  that  the 
money,  goods,  and  effects  arrested,  shall  be  made  safe  and  furthcoming  to 
the  respondents  and  all  concerned  as  accords  of  law,  and  that  to  the 
extent  of  five  pounds  sterling     Finds  no  expenses  due,  and  decerns. 

Note. — It  is  not  enough  to  recal  the  arrestmeoft  on  caution,  because  if  the 
petitioner  be  unable  to  find  caution  his  whole  wages  might  remain  tied  up. 
The  Sheriff  has  accordingly  restricted  the  arrestment  to  such  part  of  the 
wages  as  are  not  alimentary. 

It  is  not  easy  to  lay  down  any  absolute  rule  which  may  be  applicable  in 
all  cases,  as  to  the  part  of  a  workman's  wages  which  may  be  held  to  be 
alimentary  and  not  liable  to  arrestment.  In  Glasgow  it  seems  that  ISs  is 
held  to  be  alimentary.  In  Leith  10s  is  held  to  be  alimentary.  The  wages 
of  workmen  are  of  such  different  amounts,  that  it  is  difficult  to  fix  any  hard 
and  fast  line  of  this  sort.  As  at  present  advised,  the  Sheriff  considers  that 
a  fair  and  equitable  rule  might  be  to  hold  that  three-fourtiis  of  the  wages  are 
alimentary,  and  that  one-fourth  is  liable  to  arrestment.  At  least,  the  Sheriff  is  of 
opinion  that  that  rule  as  applied  to  this  case  is  equitable,  and  he  has  given 
effect  to  it 

The  Sheriff  considers  that  the  respondents  were  not  entitled  to  arrest  the 
petitioner's  whole  wages,  and  that  the  petitioner  is  not  liable  in  expenses 
for  having  the  arrestment  restricted  and  loosed  on  caution. 

Act,— J.  C.  Anderson* Alt^Madntosh. 


(Snglis^  Casts* 

Election  Petition — Undtu  Influence — Hiring  of  Roughs — Conveyance 
— Treating — Payment  of  Day^s  Wages — Bribery — Agency. — ^There  was  an 
allegation  in  the  petition  of  undue  influence:  Held,  that,  although  evidence 
of  general  rioting  and  violence  would  not  be  altogether  excluded  under  that 
averment,  there  ought  properly  to  be  an  averment  that  general  violence  was 
relied  on.  A  return  by  a  returning  officer  is  not  to  be  impeached  upon  light 
grounds.  Where,  therefore,  the  illegal  acts  relied  upon  are  independent  acts, 
the  separate  and  several  acts  of  persons  connected  with  the  election,  such 
acts  should  be  proved  to  the  entire  satisfaction  of  the  judge.  Because  pro- 
ceedings take  place  at  an  election,  which,  in  the  opinion  of  the  judge,  are 
thoroughly  wrong,  and  ought  not  to  have  been  done,  he  is  not  in  consequence 
to  require  the  less  evidence  in  regard  to  the  particular  facts  which  are  to 
upset  the  election.  Where,  therefore,  roughs  were  hired,  and  a  certain  sam 
of  money  was  allowed  for  their  payment:  Held,  that,  whilst  this  was  in  itself 
improper,  yet,  evidence  not  having  been  given  to  prove  that  such  roughs 
interfered  with  the  freedom  of  the  election,  it  could  not  affect  the  seats  of 
respts.  Seventy-two  cabs  were  hired  by  respt,  at  a  cost  of  £167,  in  some 
of  which  voters  were  conveyed,  but  the  legality  of  this  proceeding  was 
discussed  and  doubts  expressed  in  the  committee-room  of  respts.,  and  the 
voters  so  conveyed  were  dropped  some  distance  short  of  the  polling-booths: 
Six  beerhouses^  at  Icast^  were  hired  as  committee-rooms  by  respts.,  and 


ENGLISH  CASES.  355 

several  of  their  voters  went  to  the  poll  drunk.  Held,  that  thede  were  matters 
for  comment,  and  did  not  render  the  election  void.  21  <b  22  Yict,  c.  87,  s. 
1,  made  it  lawful  for  any  candidate  or  his  agent  to  convey  voters  to  the  poll, 
but  prohibited  payment  of  travelling  expenses.  30  <b  31  Vict,  c.  102,  s.  36, 
says  it  shall  not  be  lawful  for  any  candidate,  or  any  one  on'  his  behalf,  at 
any  election  for  any  borough  (except  five),  to  pay  any  money  on  account  of 
conveyance  of  any  voter  to  the  poll  either  to  the  voter  or  to  any  other 
person.  Held,  that  the  section  of  the  latter  Act  overrides  the  section  of  the 
earlier,  and  makes  it  illegal  to  provide  vehicles  for  conveyance  of  voters  to 
the  poll,  it  being  the  intention  of  the  Legislature  that  voters  should  either 
walk  to  the  poll  or  go  in  their  own  private  carriages.  Semble,  if  a  candidate 
wOfulIy  and  deliberately,,  and  of  purpose,  contrary  to  law,  allowed  a  thing  to 
be  done,  which  would  not,  if  done  innocently  or  inadvertently,  vitiate  an 
election,  it  would  make  an  election  void.  The  house  of  K,  a  publican,  was 
hired  by  H.,  an  agent  of  respts.,  and  K.,  by  direction  of  H.,  hired  certain 
roughs  to  defend  E.'s  house  and  bring  up  voters  to  the  polL  On  the 
election  day  a  good  deal  of  eating  and  drinking  went  on  at  K*8  house:  Held, 
that  K  was  not  an  agent  of  respts.,  and  therefore  that  the  treating  which 
took  place  at  his  house  could  not  affect  the  election.  Befreshments  were 
ordered  to  be  provided  at  H.'s  public-house.  The  person  giving  the  order 
subsequently  thought  it  dangerous,  and  countermanded  it  The  refreshments, 
however,  had  been  prepared,  and  H.  was  ultimately  indemnified  for  the 
expense  incurred:  Eddy  that  this  payment  was  not  corrupt.  It  was  proved 
that  some  canvassers  of  respts.  brought  voters  up  to  the  poll,  and  after  they 
had  voted  in  some  instances  gave  them  some  beer:  Held,  that,  considering 
the  state  of  the  borough,  and  that  it  was  a  habit  among  the  inhabitants  to 
treat  one  another  as  a  common  and  usual  thing,  the  acts  of  these  canvassers 
could  not  be  regarded  as  corrupt.  An  active  partisan  of  respts.  employed 
a  number  of  men  in  his  mill,  but  did  not  attempt  to  influence  them  in  any 
way.  He  employed  several  of  them,  however,  in  the  light  work  of  the 
election  on  the  polling-day.  They  were  subsequently  paid  an  ordinary  day's 
wages:  Held,  not  to  be  a  corrupt  payment.  It  is  dangerous  to  receive  in 
evidence  conversations  relating  to  offered  bribes;  where,  therefore,  it  was 
alleged  that  a^ck  man  said  he  would  not  go  to  the  poll  for  £30,  and  that 
a  canvasser  said,  '*  We  do  not  care  if  it  is  £40,  if  you  like:"  Held,  that  if 
this  had  been  proved  it  did  not  amount  to  bribery,  'and  that  if  it  did,  the 
evidence  as  to  the  conversation  being  that  of  a  bystander  only  could  be 
regarded  as  sufficient.  A  corrupt  payment  after  the  election  by  a  person 
employed  for  the  purposes  of  the  election  only  without  the  privity  of  the 
member  himself,  cannot  affect  that  member's  election.  It  appeared  that  the 
whole  of  the  money  expended  in  bribery  amounted  in  the  aggregate  to  half- 
a-crown  between  three  persons:  Held,  that  unless  it  were  shown  beyond  a 
doubt  that  the  Acts  of  alleged  bribery  were  done  by  the  candidates  them- 
selves, the  expenditure  of  so  small  a  sum  could  not  invalidate  the  election: 
Seeus,  if  the  acts  of  giving  trifling  sums  were  accumulative. — Sal/ord  Eledion 
PeiUim,  20  L.  T.  Kep.  N.  S.  120.    Martin,  B. 

Neolioence — Underground  Escape  of  Water  from  Artificial  Reserooir-^ 
Cojueqiuniial  Damage, — ^Messrs  R.  caused  a  reservoir  to  be  constructed  on 
their  own  land,  and  they  employed  a  competent  engineer  to  select  the  site 
and  a  competent  contractor  to  construct  the  work.  During  the  construction 
the  contractor's  workmen  came  upon  some  old  vertical  mine^afts,  of  the 
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existence  of  which  no  one  was  previously  aware.  The  men  filled  np  these 
shafts  with  soil,  but,  as  it  turned  out,  they  did  not  exercise  sufficient  skill 
and  care  in  doing  so,  for,  when  the  reservoir  came  to  be  filled,  the  water 
broke  through  the  bottom  and  escaped  down  the  shafts,  and  flowing  through 
some  old  abandoned  coal  workings,  of  the  existence  of  which  no  one  was 
aware,  and  which  ran  under  lands  belonging  to  a  third  person,  flooded  a 
colliery  of  F.  the  plaintiff's:  Held,  that  defts.,  Messrs  R,  were  liable  for 
the  damage  sustained  by  F.;  because  if  a  person  brings  or  accumulates  on 
his  land  anything  which,  if  it  should  escape,  may  cause  damage  to  his 
neighbour,  he  does  so  at  his  peril  If  it  does  escape  and  cause  damage  he 
is  responsible,  however  careful  he  may  have  been,  and  whatever  precautions 
he  may  have  taken  to  prevent  the  damage. — Rylands  v.  Fldcher  (House  of 
Lords),  37  L.  J.  Exch.  161. 

Stamp  Duty — Leoae, — ^The  stamp-duty  upon  a  lease  for  forty-five  years, 
at  a  yearly  rent  of  £3,500  for  the  first  twenty-three  years  and  a  peppercorn 
for  the  residue,  is  to  be  assessed  at  the  rate  specified  by  13  <k  14  Vict,  c. 
97,  as  applicable  to  a  lease  at  a  yearly  rental  exceedmg  £100,  and  not  at  the 
higher  rate  specified  by  17  &  18  Vict,  c.  83,  as  applicable  to  a  lease  for  a 
term  of  years  exceeding  thirty-five  at  a  yearly  rent  exceeding  £100. 
''^Pearson  v.  Commissioners  of  Inland  Revenue,  37  L.  J.  ExcL  171. 

Election  Petition — Petitioner — Particulars, — There  must  be  separate 
lists  of  the  persons  bribed,  treated,  and  unduly  influenced,  and  also  of  the 
votes  claimed  to  be  put  on  at  the  scrutiny. — Horsham  Petitum,  20  L.  T. 
Rep.  N.  S.  180.    WiUes,  J. 

Election  Petition — Agencff — Bribery — Treating — Undue  Ii^tunce.— 
C.  was  land  agent  of  P.,  a  candidate,  and  had  the  management  of  a  lot  of 
small  houses  rented  by  weekly  tenants.  T.  was  a  middleman  as  regarded 
that  property.  In  carrying  out  a  scheme  for  re-arranging  this  property,  C, 
after  the  election,  and  within  the  period  at  which  a  petition  could  be  pre- 
sented, gave  T.  notice  that  the  houses  must  be  vacated  G.  was  forbidden 
by  P.  to  taken  part  in  the  election:  Held,  that  C.  was  not  an  agent  for 
whose  acts  P.  was  responsible,  and  that  in  view  of  the  period  at  which 
notice  was  given  to  T.,  the  eviction  of  the  tenants  could  not  be  regarded  as 
undue  influence  and  oppression  by  C.  It  was  alleged  that  C.  acted  as  the 
agent  of  H.  B.,  the  colleague  of  P.,  that  P.  looked  on  whilst  intimidation 
was  exercised  in  H.  B.^s  favour,  and  that  both  were  therefore  bound  by 
C.*s  acts.  The  petition,  however,  did  not  allege  intimidation  against  H.  R: 
Held,  that  they  could  not  be  affected  by  C.'s  acts,  except  by  ratification  in 
the  case  of  P.,  which  was  not  proved.  P.  and  H.  B.  were  jointly  repre- 
sented at  the  registration,  but  firom  that  period  engaged  separate  agents. 
P.  moreover,  was  anxious  for  his  own  success,  and  feared  that  H.  B.  might 
head  him  at  the  poll :  Held,  that  this  was  evidence  to  disprove  partner^p 
between  P.  and  H.  B.,  and,  therefore,  that  each  was  no  more  responsible 
for  the  acts  of  the  agent  of  the  other  than  if  they  were  sailing  in  their 
respective  vessels  in  company  or  under  convoy,  each  would  be  answerable 
for  the  damage  done  by  a  collision  occasioned  by  the  negligence  of  the 
crew  aboard  the  other.  Authority  was  given  by  S.,  an  agent  of  H.  E,  to 
B.,  another  agent,  to  employ  some  persons  to  protect  B.  This  authority 
was  grossly  abused  by  B.,  who  hired  130  men.  P.,  without  being 
acquainted  with  the  nature  of  the  proceeding,  assented  to  these  men  being 
paid,  and  with  his  money:  Held,  that  the  illegality  of  the  transaction  being 
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unknown  to  respts.,  H.  B.  and  P.,  it  did  not  effect  their  election,  and  that 
P.  had  not  made  B.  his  agent  by  adoption.  Any  person  who  at  an  election 
employs  "  private  police "  will  be  answerable  as  their  master,  they  being 
his  servants.  Twenty-nine  of  the  130  men  so  employed  were  voters. 
Nineteen  of  them  voted  for  respts.,  ten  did  not  vote  at  all,  and  two  voted 
contrary  to  their  promises.  The  nineteen  had  all  promised  to  vote  as  they 
did,  before  employment.  One  only  voted  for  respts. ,  who  had  promised 
to  vote  for  the  third  candidate.  Upon  the  accounts  also  it  appeared  that 
the  expenditure  of  64Z.  for  these  men  was  not  in  excess  of  the  expenditure 
for  messengers,  etc.,  by  the  third  candidate:  Hddf  that  the  employment  of 
the  voters  was  not  corrupt,  but  done  by  B.  to  gain  personal  popularity 
among  his  fellows:  that  it  was  not  either  as  a  question  of  law  or  fact  an  act 
which  could  be  designated  bribery.  Personal  bribery  was  alleged  against 
P.,  and  it  was  proved  that  he  visited  one  of  the  cottages  on  his  property, 
in  company  with  a  person  whose  name  was  not  known,  and  in  the  evening 
for  the  purpose  of  canvassing  the  tenant.  He  saw  the  tenant's  wife,  who 
complained  that  she  was  in  pain  and  distress,  and  about  to  be  confined,  and 
that  the  roof  of  the  cottage  was  out  of  repair.  At  P.'s  request  his  com- 
panion gave  her  some  money:  Held^  that  this  was  not  a  corrupt  act,  but 
charity  natural  under  the  circumstances,  and  that  the  suspicion  attaching 
to  the  fact  that  it  was  done  under  conceiedment  of  the  night  was  removed 
by  the  consideration  that  that  was  the  only  time  at  which  the  small  tenant 
class  of  voters  could  be  canvassed.  It  was  opened  on  the  part  of  petrs. 
that  H.  B.  had  been  personally  guilty  of  treating.  This  evidence  &iled, 
and  it  was  then  sought  to  establish  treating  by  his  agents:  Held,  that  in 
considering  this  latter  point,  the  allegations  in  the  petition  could  not  be 
forgotten,  and  that  H.  B.,  who  gave  important  evidence  to  disprove  treating, 
and  who  was  personally  involved  in  the  allegations  in  the  petition,  could 
not  thus  be  sdiuffled  away  without  casting  discredit  upon  the  charge  of 
treating  by  his  agents.  Where  treating  at  public-houses  is  alleged,  the 
proper  course  is  to  call  the  publicans,  in  order  to  show  that  the  order  for 
drink  was  given  by  respondent  or  his  agents  following  the  produce  in  the 
Guildford  Petition,  and  the  Lichfield  Petition,  Bules  to  be  observed  as  to 
circumstantial  evidence  in  election  petitions. 

The  ruling  as  to  general  bribery  vitiating  an  election  laid  down  by 
Martin,  R,  in  the  Norwich  Petition,  approved.  Quaere,  whether  the  same 
law  applies  to  treating.  Drunkenness,  to  influence  an  election,  must  be 
drunkenness  operating  upon  a  man  at  the  time  at  which  he  is  required 
to  give  his  vote.  Consequently  it  was  held  that  general  drunkenness  in 
August  could  not  affect  an  election  in  November;  but  that  is  otherwise  with 
bribery,  for  the  bribed  retains  the  advantage  of  spending  the  wages  of  his 
iniquity.  The  agent  of  H.  B.  having  hired  the  130  men,  and  thus  pro- 
duced what  might  have  resulted  in  private  war,  it  was  held  that  H.  B. 
should  pay  his  own  costs. — Tamu^orth  Election  Petition,  20  L.  T.  Rep.  N.  S. 
181.     WiUes,J. 

Conflict  of  Laws — Collision  in  Foreign  Waters, — In  a  cause  of  damage 
in  the  High  Court  of  Admiralty  in  England  for  a  collision  in  Dutch  waters 
by  a  Dutch  ship  against  an  English  ship,  it  appeared  that  the  collision  was 
caused  solely  by  the  negligence  of  the  pilot  of  the  English  ship,  whom,  by 
the  Dutch  law  the  owners  were  compelled  to  take  on  board;  but  that  by 
the  Dutch  law  (conflicting  with  the  English  law  as  declared  by  the 
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Merchant  Shipping  Act,  1854),  the  owners  of  a  ship-  doing  damage  to 
another  ship  are  liable  to  make  good  the  damage,  notwithstanding  that  the 
ship  doing  the  damage  complained  of  was  at  the  time  navigated  bj  and  in 
charge  of  a  licensed  pilot:  Held,  rev.  judgment  of  Sir  R  Phillimore,  {mpra 
voL  xiL,  p.  566)  that  an  English  Court  of  Justice  will  not  enforce  a  foreign 
municipal  law,  or  give  a  remedy  in  the  shape  of  damages  in  respect  of  an 
act  which,  according  to  its  own  principles,  imposes  no  liability  on  the 
person  from  whom  the  damage  is  claimed;  and  that  the  cause,  being 
instituted  in  an  English  Court,  ought  to  be  decided  by  the  principles  of  the 
law  of  England;  and  that  the  English  ship  was  exempt  from  liability.— 
Liverpool,  Brazil,  and  River  Plate  Steam  Nav,  Co.  v.  Benham,  The  HalUff, 
37  L.  J.  Adm.  33. 

Stoppage  in  Transitu. — ^The  transitus  of  goods  is  not  ended  by  delivery 
on  board  a  ship  chartered  by  the  vendee.  The  right  of  stoppage  in  transitu 
extends  only  over  the  goods  themselves  and  the  net  proceeds  of  the  sale 
thereof,  and  not  over  the  policy-moneys  paid  in  respect  of  insurances 
effected  by  the  vendee. — Bemdtson  v.  Strang,  37  L.  J.  Ch.  665. 

Undue  Influence. — Pit.,  an  aged  widow  lady,  childless,  and  living 
alone,  being  devotedly  attached  to  the  memory  of  her  husband,  sought  out 
deft.,  who  professed  to.be  a  ''medium"  of  communication  between  the  spirits 
of  living  and  of  dead  persons.  By  means  of  so-called  spiritual  manifestations, 
deft,  acquired  great  ascendancy  over  the  mind  of  pit.,  who  adopted  him  as 
her  son,  and  made  large  gifts  to  him,  supported  by  irrevocable  deeds. 
Subsequently,  pit.  instituted  a  suit  to  set  aside  these  gifts,  on  the  ground 
that  they  had  been  obtained  by  undue  influence:  Held,  that  the  onus  of 
supporting  the  gifts  and  deeds  rested  entirely  on  deft.,  who  must  prove  that 
pit's  acts  were  "  the  pure,  voluntary,  well-understood  acts  of  her  mind, 
unaffected  by  the  least  speck  of  imposition  or  undue  influence*';  and,  deft 
being  unable  to  make  or  prove  such  a  case  as  was  requisite  for  their 
support,  the  gifts  were  set  aside.  Li/on  v.  Home,  37  L.  J.  Ch.  674. 
Gifford,  V.  C. 

Accumulation — Thelltmon  Act. — A  testator  bequeathed  residuary 
personal  estate,  on  trust  to  apply  the  income,  or  as  much  as  might  be 
necessary,  for  the  maintenance  of  his  son,  and  on  further  trust  to  invest  any 
surplus,  and  to  treat  such  surplus  in  all  respects  as  part  of  testator's  personal 
estate;  and,  in  the  event,  which  happened,  of  the  death  of  his  son  without 
leaving  children,  he  bequeathed  the  residue  to  A.  and  B.  in  equal  shares, 
directing  that,  on  the  contingent  share  thus  given  to  B.  becoming  a  vested 
estate,  by  the  death  of  his  son  without  issue,  certain  debts  due  to  the 
testator's  estate  from  B.,  and  all  interest  thereon,  should  be  a  chaige  on  and 
deducted  from  B.*s  share:  Held,  per  Wood  and  Selwyn,  L.  J.  J.,  that  the 
will  created  a  trust  for  accumulation,  which  was  not  exempted  by  the 
contihgent  nature  of  B.'s  interest,  or  by  its  liability  to  variation  at  the 
discretion  of  the  trustees,  from  the  operation  of  the  Thellusson  Act,  nor 
brought  within  the  exceptions  of  that  Act,  whether  as  a  portion,  or  as  a 
trust  for  payment  of  debts. — Tench  v.  Cheese,  6  De  Q.  M.  &  F.  453; 
Edwards  v.  Tuck,  3  De  G.  M.  &  G.  40,  followed;  Varh  v.  Faden,  27 
Beav.  255,  1  De  G.  F.  <k  J.  211,  distinguished.— iTaft^w*  v.  Kdle,  37 
L.  J.  Ch.  657. 

Negligence — Contributory. — Pit.,  a  passenger,  after  getting  into  a 
carriage  of  a  train  on  deft.'s  railway,  left  his  hand  for  about  half  a  minute 
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on  the  door-jamb;  deft's  guard,  after  crying  out  to  the  passengers  to  take 
their  places,  shut  the  doors  of  the  carriages  of  the  train,  and  not  seeing  the 
pit's  hand,  injured  his  thumb  in  shutting  the  door:  Held,  distinguishing 
from  Fcrdham  v.  London,  Brighton  and  South  OoaU  Ry,  Go,,  37  L.  J.  C.  P. 
176,  that  there  was  no  evidence  of  negligence  bj  defts.,  and  that  there  was 
evidence  of  negligence  by  pit. — Richardson  v.  Metropolitan  Rail,  Co,,  37 
L  J.  C.  P.  300. 

CHABIT7 — Congregation — Cy-prh — Lord  LyndhursCs  Act, — Certain 
fands  were  dedicated,  by  bequest  and  otherwise,  at  different  times  in  the 
course  of  the  eighteenth  century,  to  the  use  of  ''the  congregation  of 
Protestant  Dissenters  called  Presbyterians  within  the  borough  of  D."  This 
congregation  was  first  established  in  1693  by  a  Presbyterian  minister, 
ejected  under  the  Act  of  Uniformity.  There  was  no  distinct  evidence  as 
to  tho  exact  nature  of  the  religious  opinions  of  the  original  congregation, 
but  since  the  commencement  of  the  present  century,  at  which  time  a  new 
chapel  was  erected,  and  certain  trusts  were  declared  by  deed  in  favour  of 
the  '^  congregation  of  persons  styling  themselves  Presbyterians,"  the  number 
of  Presbyterians  at  D.  had  gradually  fallen  off  and  given  place  to  Baptists, 
so  that  in  1852  the  congregation  consisted  of  88  Baptists  and  9  Presbyterians; 
and  in  1863,  when  the  information  was  filed,  it  consisted  of  151  Baptists 
and  only  5  Presbyterians.  All  the  ministers  appointed  since  1803  had 
been  of  the  Baptist  persuasion.  A  decree  was  made  upon  the  information 
directing  certain  inquiries  preparatory  to  the  settlement  of  a  scheme, 
whereupon  a  claim  was  set  up  by  the  English  Presbytery  in  behalf  of  the 
orthodox  Presbyterians  living  at  D.,  an^  in  order  to  give  colour  to  this 
chum,  separate  services  were  held  in  the  town  hall  and  elsewhere  by  a 
deputation  from  a  neighbouring  Presbyterian  church:  Held,  per  Malins, 
V.C.,  that  the  term  "  Presbyterian,*'  as  used  by  the  donors  and  in  the  deed 
of  trust,  did  not  import  that  any  particular  religious  doctrine  or  mode  of 
worship  should  be  taught  or  observed  so  as  to  take  the  case  out  of  Lord 
Lyndhurst's  Act;  that,  upon  the  evidence,  there  was  not,  and  had  not  for 
many  years  been,  any  strictly  so-called  Presbyterian  congregation  at  D.,  and 
that  the  usage  of  the  chapel  and  the  funds  for  upwards  of  twenty-five  years 
must  be  taken,  in  terms  of  the  Act  (6  and  7  Vict,  c.  45),  as  conclusive 
evidence  that  the  present  congregation  was  entitled  to  the  enjoyment  of  the 
charity.  And  iemble — ^If  the  present  congregation  had  not  been  entitled 
under  the  Act,  they  would  have  been  entitled  upon  the  principle  of  ey-prh, 
^Attorney  General  v.  Bunce,  37  L.  J.  Ch.  697. 

Winding-up — Contributory. — S.  owned  shares  by  allotment  and  purchase 
in  a  company,  and,  as  such  shareholder,  executed  a  deed  of  settlement  con- 
taining dauses  regulating  the  admission  and  withdrawal  of  shareholders  and 
the  transfer  of  shares.  In  the  course  of  business,  difficulties  arose,  and  it 
was  proposed  to  allow  certain  dissentient  shareholders  to  retire,  their  shares 
to  be  forfeited  Notice  of  this  proposition  was  given  to  all  the  shareholders, 
and  it  was  adopted  at  a  general  puUic  meeting.  S.  objected  to  the  mode 
in  which  it  was  proposed  to  allow  shareholders  to  retire,  and  sought  to  have 
the  company  wound-up.  Gross-litigation  followed,  and  whilst  this  was 
pending  the  directors  agreed  to  allow  him  to  retire  upon  conditions  which 
were  not  contained  in  the  deed  of  settlement  nor  in  the  proposition  adopted 
at  the  meeting.  No  notice  of  the  agreement  with  S.  was  given  to  the 
shareholders,  but  they  were  aware  of  the  retirement  of  S.,  and  no  fraudulent 
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concealment  was  alleged  against  the  directors.  In  accordance  inth  the 
terms  of  the  agreement^  the  name  of  S.  was  removed  from  the  list  of  ahare- 
holders  in  1 849.  Sabseqaentlj,  the  company  changed  its  mode  of  conducting 
business,  and  dividends  were  paid;  bat  S.  received  no  notice  of  the  change, 
he  received  no  dividends,  and  took  no  part  in  the  afEaira  of  the  company: 
Held  (diss.  Lords  St.  Leonards  and  Komillj),  that  the  name  of  S.  was 
rightly  placed  on  the  list  of  contribatories. — Spackman  v.  Evaiu,  19  LT. 
Rep.  N.  S.  151,  H.  of  L.;  37  L.  J.  Ch.  752. 

Mabike  Insusance — CoUmon  Clause. — A  policy  of  insurance  on  a  vessel, 
in  the  ordinary  form  of  a  Lloyd's  policy,  with  the  usaal  suing  and  labouring 
clause,  had  a  collision  clause  attached  to  it,  by  which  the  assurers  agreed 
that,  in  case  the  vessel  should,  by  accident  or  negligence,  run  down  or 
damage  any  other  vessel,  and  the  assured  should  thereby  become  liable  to 
pay,  and  should  pay,  as  damages,  any  sum  not  exceeding  the  value  of  the 
vessel  assured  and  her  freight  by  the  judgment  of  any  Court  given  in  a  salt 
defended  with  the  previous  consent  in  writing  of  the  assurers,  they  wonld 
pay  such  proportion  of  three-fourths  of  the  sum  so  paid  by  the  assured  as 
the  sum  insured  on  the  vessel  bore  to  the  value  of  such  vessel  and  her  freight 
The  assured  having  afterwards  successfully  defended,  with  the  written 
consent  of  the  assurers,  a  suit  in  which  the  insured  vessel  was  charged  with 
negligence  in  running  down  another  vessel,  sued  an  underwriter  of  snch 
policy  for  his  proportion  of  the  costs  incurred  by  the  assured  in  defending 
such  suit: — Held^  that  in  such  action  the  assured  was  not  entitled  to  recover, 
either  under  the  collision  clause  or  the  suing  and  labouring  clause;  the 
collision  clause  not  being  applicable,  since  the  assured  had  neither  paid  nor 
become  liable  to  pay  damages  for  collision,  and  the  suing  and  labouring 
clause  not  applying  to  what  were  not  the  ordinary  insurance  perils. — Xenm 
V.  Jf'oa?,  37  L.  J.  C.P.  294. 

Lands  Clauses  Act,  1845 — Thames  Embankment  Act,  1866 — Cbm- 
peruation  for  ^^injurioudy  afecting^' — Evidence, — To  a  declaration  on  a 
award  under  the  Lands  Clauses  Act,  a  plea  setting  out  the  award,  and 
alleging  that  the  sum  awarded  was  awarded  as  one  entire,  unseparated  and 
indivisible  sum  of  money  for  and  in  respect  of  (among  other  things)  the 
mere  fact  of  defts.  having,  under  said  Act,  substituted  a  highway  or  land- 
carriage-road  next  pit's  house  and  lands  on  the  river  side  thereof  in  lieu  of 
the  Thames:  Hdd,  on  demurrer,  a  bad  plea,  there  being  no  reason  why 
the  substitution  of  a  land  access  for  a  water  access  should  not  amount  to  an 
injurious  affecting  of  pit's  premises. 

At  the  trial,  the  umpire  was  called  as  a  witness  for  defta  to  prove  how 
8,325Z.,  the  sum  awarded,  was  made  up,  and  stated  that  he  allowed  200/. 
for  the  destruction  of  the  causeway,  501.  for  structural  damage  to  the 
plaintiff's  house,  2,i7ol,  for  capitalized  rent  of  a  peace  of  land  between  the 
house  and  the  new  highway,  which  he  assumed  the  plaintiff  must  rent  from  the 
Crown  under  certain  powers  for  that  purpose  contained  in  the  Thames 
Embankment  Act,  1862;  600^.  for  the  expense  of  building  a  wall  to  keep 
out  the  noise,  dirt,  et&,  and  for  laying  out  the  garden;  and  5,000/.  for 
general  depreciation  in  value  of  pit's  house  and  premises  as  a  nobleman's 
residence  by  loss  of  privacy,  prospect,  and  other  amenities:  ffdd,  that  the 
award  was  good  on  its  face,  that  tJl  the  heads  of  compensation  were  within 
the  umpire's  jurisdiction,  and  that  pit  was  entitled  to  the  full  benefit  of  the 
award.     And  per  Martin,  B,  and  Channell,  B, — ^The  umpire's  evidence  was 
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admissible  for  the  purpoee  of  shewing  that  the  award  was  bad  for  excess  of 
jarisdicion,  but  that  so  far  as  the  evidence  actually  given  was  relevant  it 
supported  the  award.  But  per  Bramwell,  B, — ^The  umpire's  evidence  was 
not  admissible,  and  if  admissible  it  was  irrelevant,  because  the  umpire  had 
jurisdiction  over  all  the  matters  with  respect  to  which  he  awarded. — Duke 
o/Buccleuch  v.  Metropolitan  Board  of  Works,  37  L.  J.  Ex.  177. 

CoLUEBT — 23  and  24  VicL,  a  151,  «.  10  (^Regulation  and  Inspection  of 
Mines), — Space  in  which  ventilation  is  necessary:  "working  place.*' — Brongh 
V.  U&mfray,  37  L.  J.  Mag.  Ca.  177. 

TsADE  MARK^-CoZouraft/tf  Imitation. — Pit  Schweitzer  sold  a  preparation 
of  cocoa  labelled  "  Schweitzer's  cocoatina."  Deft.,  who  had  been  in  his 
employment,  set  up  business  in  partnership  with  a  man  also  named 
Schweitzer  and  sold  a  similar  preparation  of  cocoa  labelled  "  Schweitzer, 
Atkins  h  Co.'s  Cpcoatina:*'  Held^  per  Malins,  Y.  C,  that  this  was  a 
fraudulent  and  colourable  imitation,  and  injunction  granted  accordingly. — 
SekweUaer  v.  Atkins,  37  L.  J.  Ch.  847. 

Election  Petition — Bribery — Treating — Undue  Influence — Travelling 
Expenses, — In  order  to  prove  treating  it  must  be  shown  that  eating  and 
drioking  went  on  during  the  election  under  the  eyes  of  the  candidate. 
Eating  and  drinking  must  always  go  on;  but  it  must  be  shown  that  the  meat 
and  drink  were  supplied  at  the  expense  or  upon  the  credit  of  the  candidate, 
either  by  his  own  authority  or  by  the  authority  of  one  or  more  of  his  agents. 
Bribery  at  common  law,  equally  as  by  Act  of  Parliament^  would  void  an 
election.  K  there  were  general  bribery,  no  matter  from  what  fund,  no 
matter  from  what  person,  and  though  the  sitting  member  might  have  nothing 
to  do  with  it,  it  would  defeat  an  election.  If,  however,  the  bribery  be 
short  of  general  bribery  it  is  not  enough  to  show  that  a  stranger  to  the 
member  or  his  agents  bribed  one  or  more  persons.  The  17  <fe  18  Vict,  a 
102,  c.  36,  must  be  construed  by  the  light  of  the  common  law,  and  must 
be  read  as  meaning  agents  authorised  in  the  conduct  of  the  election  to 
canvass,  and  not  merely  agents  authorised  to  bribe.  And  were  there  any 
doubt  it  would  be  removed  by  s.  43  of  31  <fe  32  Vict.,  c  125.  The  law 
(reading  the  above  sections  together)  is  clear  that  a  single  act  of  bribery 
proved  either  against  a  member  or  against  an  agent  engaged  in  the 
conduct  of  an  election,  will  defeat  that  election.  The  law  cannot  strike  at 
the  existence  of  influenca  It  is  the  abuse  of  influence  with  which  alone 
the  law  can  deal;  and  influence  cannot  be  said  to  be  abused  because  it 
exists,  and  because  it  is  known  to  exist  and  operate.  A  promise  given  on 
the  condition  of  voting  would  be  an  abuse  of  influence  and  a  bribe;  and 
there  must  be  as  good  evidence  of  that  promise  illegally  made  as  would  be 
required  if  the  promise  were  a  legal  one  to  sustain  an  action  for  breach  of 
tiie  promise.  Where,  therefore.  A.,  the  solicitor  of  respt,  had  an  inte- 
rest in  a  hospital,  and  B.,  an  aged  voter,  wished  to  be  admitted  there, 
and  a  conversation  took  place  at  which  A.  stated  that  he  wanted  B. 
to  vote  for  respt.,  and  R  stated  that  he  wanted  to  get  into  the  hospital, 
and  B.  did  vote  for  respt:  Held,  that  the  conversation  was  nothing  more 
than  putting  into  words  what  each  party  knew  before,  and  that  there  was 
no  corrupt  promise,  but  a  simple  exercise  of  legitimate  influence.  S.  was 
one  of  respt's  agents.  B.  had  been  in  his  service,  but  had  left  it  some 
time  before  the  election.  B.  was  anxious  to  get  back  ii^to  S.'s  employment 
at  the  time  of  the  election  when  he  voted  for  respt.     After  the  election  he 
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retamed  to  S.'8  employment  One  A.  saw  6.  before  tie  election,  and 
represented  how  desirable  it  woold  be  for  him  to  get  back  into  S.'s  employ- 
ment; bat  it  was  denied  that  he  acted  with  the  knowledge  or  sanction  of  &: 
Hddy  that  the  conrt  could  not  act  npon  suspicion,  and  the  act  of  A.  not 
being  traced  home  to  an  agent  of  respt  could  not  defeat  his  election.  If  a 
voter  does  not  vote  for  respt,  who  is  alleged  to  have  influenced  him,  that  is 
evidence  that  the  voter  was  not  influenced.  A  sum  of  9<.  6<f.  was  sent  to 
a  voter  who  was  not  entitled  to  vote  at  the  election  by  reason  of  non- 
residence.  It  was  alleged  that  this  money  was  sent  by  an  agent  of  respt, 
and  certain  letters  were  shown  to  have  passed  between  S.,  respt 's  agent,  and 
the  voter,  referring  to  the  payment  of  the  voter's  expenses.  The  voter 
subsequently  voted  the  other  way:  Held^  on  construction  of  the  letters,  that 
there  was  not  a  promise  to  pay  the  expenses,  and  that  there  was  no  proof 
that  the  9ff.  6<2.  had  been  sent  by  an  agent  of  respt;  but  that,  had  it  been 
otherwise,  the  bribe  would  have  been  equally  a  bribe  for  the  purpose  of 
defeating  the  election,  notwithstanding  the  voter  voted  the  other  way,  and 
notwithstanding  he  had  no  right  to  vote  at  all,  by  reason  of  non-residence: 
Held^  also,  that  the  court  would  not  be  justified  in  accepting  inferential 
evidence  to  trace  the  payment  to  the  sitting  member,  so  as  to  void  the 
election.  The  case  of  Cooper  v.  Slade,  and  the  present  law  relating  to  the 
conveyance  of  voters  to  the  poll  explained. — Lichfidd  Election  PeliUon,  20 
L.T.  N.  S.11.    Willes,J. 

ELBcnoK  Pbtttion — Intimidation —  Undue  Itfitienee — ThreaiL—^. 
owned  a  fiictory  in  the  borough,  and  L.  his  rival  in  trade,  to  whom  he  was 
bitterly  hostile,  started  as  a  candidate.  Bespt  was  the  other  candidate. 
At  the  very  dawn  of  the  election  respt  requested  H.  to  canvass  H.'s  work- 
men for  respt  H.,  as  much  out  of  hostility  to  L.  as  desire  to  promote 
respt 's  return,  at  once  began  to  ask  his  workmen  for  whom  they  intended 
to  vote.  Many  said  they  had  not  made  up  their  minds,  but  H.  treated 
their  answers  as  promises,  and  when  they  voted  the  other  way  accused  them 
of  untruthfulness  and  dismissed  some.  Respt  was  frequently  at  H.'s  factory, 
and  H.*s  name  was  on  respt *s  committee.  These  facts,  and  the  systematic 
canvassing  of  H.,  caused  a  strong  feeling  among  the  workmen  that  those  who 
did  not  vote  for  respt  would  be  differently  treated  from  those  who  did: 
Udd^  that  H.  used  undue  influence  as  the  agent  of  respt  for  the  purpose 
of  intimidating  voters,  and  that,  therefore,  the  election  was  void,  and  that 
the  fact  that  H.  was  instigated  by  hostility  to  L.  could  not  enable  him  to 
say  that  he  exercised  his  influence  unduly  for  personal  motives,  and  not  as 
an  agent  of  respondent  In  order  that  an  agent  may  bind  his  principal,  it 
is  not  necessary  that  there  should  be  any  payment  It  is  only  necessary 
that  the  act  done  upon  which  the  question  arises  whether  it  is  to  bind  the 
principal  should  be  done  by  the  procurement  of  the  principal  and  by  hb 
authority.  A  man  may  do  an  act  voluntarily,  although  he  does  not  do  it 
willingly,  as  running  away  to  avoid  a  danger,  or  leaving  the  employment  of 
an  angry  master  to  avoid  being  turned  out  forcibly.  But  the  compulsion 
which  causes  such  a  voluntary  act  is  intimidation  within  &  5  of  17  (b  Id 
Vict,  c.  102.  The. threat  of  dismissal  from  employment  which  is  beneficial 
to  a  man,  in  which  he  has,  as  it  were,  a  goodwill,  and  which  he  might 
fairly  suppose  would  be  continued  as  it  previously  was  unless  he  miscon- 
ducted himself  is  intimidation  within  clause  2  of  a  2  and  &  5  of  17  and 
18  Yicty  c.  102.    By  the  common  law  of  Parliament,  and  a  36  of  17  &  1^ 
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Yiety  c.  102,  a  single  act  of  bribery  by  an  agent  voids  an  election.  Undae 
influence  stands  upon  the  same  footing  as  bribery,  and  the  judge  (under  s.  1 1 
of  31  and  32  Viet.,  c  125)  has  no  discretion  as  to  what  amount  of  undue 
influence  will  void  an  election.  But  where  an  election  has  been  properly 
conducted,  and  where  there  is  an  allegation  of  a  single  act  of  intimidation, 
the  court  will  require  very  strong  evidence  indeed  before  declaring  the 
election  void.  A  man  who  is  sent  out  to  live  upon  the  charity  of  his  fellow* 
workmen,  or  to  go  to  the  workhouse  with  his  &mily,  unless  he  does  a 
particular  thing,  is  intimidated:  Held  (with  reference  to  the  circumstances 
of  this  case),  that  that  which  it  would  be  bribery  to  promote  the  enjoyment 
of  it,  was  intimidation  to  threaten  the  deprivation  o£  Mere  harsh  conduct 
towards  a  political  adversary  is  not  intimidation  within  the  statute.  S.  36 
of  17  &  18  Vict,  c.  102  says  that,  if  any  candidate  shall  be  guilty  by  him- 
self or  his  agents  of  bribery,  treating  or  undue  influence  at  an  election, 
such  candidate  shall  "  in  future "'  be  incapable  of  being  elected,  or  sitting 
in  Parliament,  etc. :  Hddy  that  under  this  section  the  question  is  not  whether 
a  member  shall  be  capable  of  being  elected,  but  whether  he  shall  in  future 
be  capable  of  sitting  in  Parliament^  regard  being  had  to  what  took  place  at 
the  election  which  has  gone  by.  Lending  money  for  the  purpose  of  in- 
fluencing a  vote  is  quite  as  much  bribery  as  giving  it  But  where  it  is  a 
question  with  the  judge  whether  he  will  report  the  matter,  much  will  de- 
pend upon  the  demeanour  of  the  lender  when  in  the  witness  box,  and  upon 
the  consideration  whether  it  was  merely  a  rash  act,  and  not  done  with  any 
corrupt  intention.  Personal  attacks  have  been  made  against  respt,  which 
entirely  failed,  and  a  serious  and  weighty  recriminatory  case  having  been 
brought  forward,  no  order  was  made  as  to  costs. — Westbury  Election  Peti* 
tian,  20  K  T.  N.  S.  16.     WiDes,  J. 

Agency,  Proof  of. — ^The  mere  &ct  of  the  names  being  on  the  published 
list  of  the  committee  is  no  proof  of  agency. — Ibid,  24. 

Railway — Campulsorp  Power.— A  ry.  co.  having  compulsory  powers  to 
take  land,  served  a  notice  on  an  owner  of  lands  of  their  intention  to  take 
bis  property.  They  took  no  further  steps,  but  to  his  inquiries  replied,  that 
they  should  require  the  land  and  would  act  on  their  notice.  The  time 
limited  by  the  statute  for  completing  their  line  having  expired,  and  the  line 
having  in  fact  been  opened,  the  company  procured  a  fresh  Act  extending 
their  power  to  take  land,  including  the  premises  comprised  in  the  notice. 
They  then  claimed  to  proceed  under  their  original  notice:  Beld  (aff.  judg- 
ment of  K  Romilly,  M.R)  that  they  could  not  do  so,  because  the  line  having 
been  completed  for  traffic  before  the  second  Act,  the  onus  was  thrown  on 
the  company  of  showing  that  the  land  was  wanted  for  the  purposes  of  the 
original  undertaking,  which  onus  was  not  discharged. — Richmond  v.  North 
London  By.  Go.,  37  L.  J.  Ch.  887. 

Trades  UinoN — Juriadxotion. — ^A  spinnilig  company  being  obliged  to 
re-adjust  its  rate  of  wages,  and  some  of  its  workmen  being  members  of  a 
trades  union,  the  company  applied  to  the  association  on  the  subject;  and 
the  president^  secretary,  and  two  members  went  to  the  mill,  and,  after  con- 
sultation, expressed  themselves  content  with  such  re-adjustment  On  the 
same  day,  however,  those  workmen  who  were  members  of  the  association 
gave  a  week's  notice  and  left  the  mill  The  association  then  posted  a  notice, 
which  was  in  substance  a  warning  to  all  workmen  not  to  hire  themselves  to 
the  company  until  the  dispute  was  settled,  and  also  advertised  the  same 


364  ENGLISH  GASE& 

notice  in  the  local  papers.  The  compiftiy  remonstrated,  posted  a  counter 
notice  of  warning,  and  filed  a  bill  to  restrain  the  publication  and  posting 
of  such  notices  bj  the  association,  charging  that  workmen  were  by  the 
threats  and  intimidation  of  the  association  prevented  from  hiring  themselTes 
to,  or  remaining  in  the  employment  of,  the  company;  that  the  company 
were  materiaUy  injured,  their  goodwill  much  lessened  in  value,  and  that 
they  were  losing  J&178  per  week;  and  praying  an  injunction.  An  interim 
order  was  granted,  and  two  general  demurrers  put  in:  HMj  (by  Maiina, 
y.  C.)  that  the  threatening  or  intimidating  workmen  from  hiring  themselves 
to,  or  remaining  in  the  employment  o^  a  tradesman  or  manufacturer  is 
within  the  jurisdiction  of  a  court  of  equity,  because  it  is  injurious  to 
the  trader's  property,  and  demurrers  overruled,  but  costs  reserved. — The 
Springhead  Spinning  Co.  (Lim.)  v.  Eiley,  19  L.T.  Rep.  N.S.  64;  37 
L.J.  Ch.  889. 

Shipping — Mortgage — Freight — ^A  vessel  was  chartered  to  proceed  to  A. 
to  take  in  a  cargo  to  be  shipped  by  charterers  and  return  direct  to  London. 
On  the  ship's  arrival  in  the  port  of  London,  and  while  the  cargo  was  being 
delivered,  a  mortgagee,  under  an  ordinary  statutory  mortgage  made  prior  to 
the  charter  party,  took  possession:  Held,  tha,t  the  mortgagee  acquired  right 
to  the  freight  preferably  to  an  assignee  of  the  freight  by  a  deed  subsequent 
to  the  charter  party,  notice  of  which  had  been  given  to  the  charterers. 
The  freight  upon  a  charter  party  is  not  earned  until  the  unloading  and 
delivery  of  the  whole  cargo  has  been  completed. — Brown  v.  Tanner,  37 
L.J.  Ch.  923. 

Neguoekce — Railway  Company — Railway  Clatues  Act  1845. — ^A  ry. 
CO.  are  under  an  obligation  to  their  passengers  to  take  reasonable  care  that 
their  fences  are  in  good  order,  so  as  to  prevent  accidents  by  cattle  straying 
on  the  line;  but  that  obligation  is  not  analogous  to  the  absolute  obligation 
which  s.  68  of  the  Ry.  Clauses  Act  1845,  imposes  on  the  company  with 
regard  to  the  owners  or  occupiers  of  the  adjoining  land;  and  where  a 
judge  in  directing  a  jury  treated  the  obligation  to  a  passenger  as  so 
analogous  that  defrs.,  against  whom  the  verdict  was  given,  were  held 
entitled  to  a  new  iriaL— Buxton  v.  N.  E.  Ry.  Co.,  37  L.  J.  Q.  B.  258. 

Stamp— Foreign  BUI  of  Exchange— 17  and  18  VicL,  c.  83,  ss.  3,  5.— 
A  limited  company,  in  course  of  being  wound-up,  owed  H.  J.  over  j£600. 
H.  J.,  owing  pits,  a  larger  sum,  gave  them  the  following  document  addressed 
to  defrs.,  the  oflScial  liquidators  of  the  company:  "  Douglas,  Isle  of  Man, 
13th  July,  1865.  £600.  On  the  1st  Aug.  next  please  pay  to  Messrs  Q.  M. 
and  G.  (the  pits.),  or  order,  £600  Stirling  on  account  of  moneys  advanced  by 
me  for  the  Isle  of  Man  Slate  Company  (Limited). — H.  J,"  This  document 
was  sent  by  H.  J.  frY)m  the  Isle  of  Man  to  pits.,  who,  as  well  as  defts., 
resided  in  England.  A  copy  was  sent  to  defi.  W.,  and  in  a  correspondence 
which  ensued  he  promised  to  honour  the  order  of  Johnson  as  soon  as  he 
should  have  funds  in  hand.  The  amount  due  to  pits,  was  subsequently 
reduced  to  £100  by  payments  by  H.  J.  himselE  An  action  was  brought 
against  defts.  for  that  amount  Deft  H.  had  no  knowledge  of  the  above 
facts  until  after  action  brought,  and  had  given  no  authority  to  deft  W.  to 
act  as  agent  in  the  matter,  neither  had  H.  in  any  way  ratified  the  acts  of 
W.:  Held,  (following  Walker  v.  Rostron,  9  M.  &  W.  411),  that  an  action 
for  money  had  and  received  lay  against  deft  W.,  at  the  suit  of  pits.,  for  the 
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£100  still  owing  to  them;  that  no  action  lay  against  H.,  and  his  name  was 
strack  out  of  the  record  upon  the  terms  that  his  costs  should  be  paid:  Held 
also,  that  the  document  above  set  out,  was  a  bill  of  exchange;  the  words 
"  on  account  of  moneys  advanced  by  me  for  the  Isle  of  Man  Slate  Company 
(limited)*'  not  being  a  direction  to  pay  the  money  out  of  a  particular  fund, 
but  a  statement  equivalent  to  the  ordinary  words  "  value  received;*'  that 
being  a  foreign  bill  of  exchange,  it  did  not  require  a  stamp  until  the  holder 
should  "  present  the  same  ^r  payment^  or  indorse,  transfer,  or  in  any  manner 
negotiate'*  it;  that  it  had  never  been  in  any  manner  "  negotiated*'  within 
the  meaning  of  the  Stamp  Act^  and  therefore  could  be  read  in  evidence 
without  being  stamped.— ^r/^n  v.  Weaiherbp  <C?c.,  18  L.  T.  N.  S.  881; 
37  L.  J,  Q.  R  281. 

Bill — Stamp — Indorsement — Foreign. — ^The  holder  of  a  bill  of  exchange 
drawn  oat  of  the  United  Kingdom,  and  having  a  proper  adhesive  stamp 
affixed  to  it  according  tos.5ofl7<fel8  Vict.,  c.  83,  is  not  bound  to  prove 
that  the  stamp  was  so  affixed  at  the  time  the  bill  came  into  his  possession. 
In  an  action  by  the  holder  against  the  acceptor  of  a  bill  of  exchange  drawn 
in  Belgium,  accepted  in  England,  negotiated  in  France,  and  there  indorsed 
in  blank  to  the  plaintiff:  Held,  by  Bovill,  C.  J.,  and  Willes,  J.,  that  the 
indorsement,  not  being  according  to  the  law  of  France,  was  not  valid  in  this 
country:  H^ld,  by  M.  Smith,  J.,  that  the  indorsement  in  blank  was  sufficient 
to  give  the  holder  the  right  to  sue  on  the  bill  (Note  for  reference: 
Savigny's  Conflict  of  Lam,  transl.  by  Guthrie,  pp.  191,  192.) — JBradlaugh 
V.  De  Bin,  18  L.  T.  N.  S.  904;  37  L.  J.  C.  P.  318. 

Bottomry — Advance  of  Freight — Detention  of  Ship. — ^The  master  of  a 
vessel,  being  obliged  to  put  into  Bermuda  by  stress  of  weather,  incurred 
debts  for  repairs  and  necessaries.  He  communicated  with  the  managing 
owner  of  the  vessel,  and  also  made  a  bond  fide  attempt  to  communicate 
with  the  owner  of  the  cargo,  in  which  he  failed.  Ultimately,  the  vessel 
being  in  danger  of  arrest,  to  which  she  was  liable  by  the  lex  loci,  he 
borrowed  money  (but  not  from  any  of  the  previous  creditors)  on  a  bottomry 
bond  on  ship,  freight  and  cargo  (having  first  ascertained  that  he  could  not 
raise  the  money  on  ship  and  freight  alone),  with  which  he  discharged  the 
debts.  The  validity  of  the  bond  as  regarded  the  cargo  was  disputed,  and 
a  second  question  arose  as  to  whether  certain  sums  of  money  advanced  to 
the  master  on  the  part  of  the  owners  of  the  cargo  should  be  considered  a 
loan,  or  an  advance  upon  freight:  Held,  that  the  bond  was  valid  against 
the  cargo:  that  in  the  case  of  a  bottomry  bond  for  money  already  supplied, 
and  in  the  absence  of  all  evidence  to  the  contrary,  the  presumption  must  be 
that  a  foreign  lender  makes  his  advances  in  contemplation  of  a  bottomry 
security,  and  this  presumption  is  increased  where  the  lex  loci  empowers  the 
lender  to  arrest  the  ship  in  satisfaction  of  his  demand;  that  the  necessity 
of  communicating  with  the  owners  of  the  cargo  does  not  differ  in  kind  from 
the  necessity  of  communicating  with  the  owners  of  the  ship,  but  there  must 
be  a  separate  communication,  if  under  the  circumstances  it  be  feasible,  with 
each;  that  whether  money  advanced  on  part  of  the  owners  of  the  cargo  is 
to  be  considered  a  loan  or  an  advance  of  freight,  depends  on  what  appears 
on  the  (ace  of  the  instrument. — The  Kamak,  18  L.  T.  Kep.  N.  S.  661;  37 
L.  J.  Adm.  41. 

Ck)MPANT — Sale  of  Business  from  one  Company  to  Another, — A  financial 
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company  made  an  arrangement  with  a  banking  company  for  a  combination 
of  the  two.  It  was  a^eed  that  the  financial  co.  should  be  wound  up 
voluntarily;  that  the  banking  co.  should  advance  money  to  discharge  the 
liabilities,  and  should  receive  the  proceeds  of  all  assets  of  the  financial  ca 
as  realized;  thaty  after  complete  liquidation  and  payment  to  the  bank  by 
means  of  the  assets  (assisted,  if  necessary,  by  calls  on  the  shareholders  of 
the  financial  co.)  of  a  certain  sum  over  and  above  all  advances,  the  share- 
holders of  the  financial  co.  were  to  be  at  liberty  to  exchange  every  three 
shares  {£2  paid)  in  it  for  one  (£5  paid)  in  the  banking  company.  The 
arrangement  not  being  sanctioned  by  the  articles  of  the  financial  co. :  ffeld, 
by  full  Court  of  Appeal,  a£  Wood,  V.C.,  that  it  could  not  be  supported  as 
a  sale  of  assets  in  consideration  of  shares  within  section  161  of  the 
Companies'  Act  1862.  A  suit  by  one  member  of  a  company  on  behalf  of 
himself  and  all  other  shareholders,  to  set  aside  a  contract  which  is  lUtra  viret, 
is  properly  constituted,  though  a  majority  of  shareholders  may  have  assented 
to  the  arrangement,  and  they  are  not  made  parties  to  the  suit  The 
deed  of  arrangement  having  been  executed  on  17th  May,  pit.  objected  to  it 
early  in  June,  but  did  not  file  his  bill  till  November:  Held,  that  the  suit 
being  one,  not  for  avoiding  a  contract  into  which  pit  had  de  facto  entered, 
but  for  asserting  and  maintainiug  rights  of  which  he  had  never  been  deprived, 
he  was  not  disentitled  to  relief  on  the  score  of  delay. — Clinch  v.  FtTumckd 
Corporation,  Lim. — 38  L.  J.  Ch.  1. 

MBBGHA.NT  SHIPPING  AoT  1824 — Ouardion — Mortgage. — ^The  guarduin 
of  an  in&nt  shipowner  has  no  power  under  17  and  18  Vict,  &  104,  s.  99, 
to  mortgage  or  sell  a  ship  of  which  the  infant  is  owner. — Michad  v.  Fripp, 
38L.J.  Ch.  28. 

Company — Winding-up, — A  shipbuilding  co.  at  the  time  of  being 
wound-up  was  under  contract  with  a  steamboat  company  to  do  certain 
repairs  to  a  ship  within  a  certain  time,  and  the  liquidator  was  authorized 
by  orders  in  the  winding-up  to  complete  the  repairs,  the  rights  of  all  parties 
being  reserved  The  repairs  not  having  been  completed  within  the  stipulated 
time,  leave  was  given  to  the  steam  packet  co.  to  go  in  under  the  winding-up 
order  and  prove  in  respect  of  any  damage  that  might  have  accrued  from  the 
delay:  Held,  upon  appeal,  that  they  were  entitled  so  to  prove,  the  claim 
being  one  for  contingent  damages  under  s.  158  of  the  Companies*  Act  1862; 
and  that  the  time  for  ascertaining  the  damage  was  the  time  when  the  breach 
of  contract  came  to  an  end,  and  not  the  date  of  the  winding-up  order,  and 
this  notwithstanding  the  25th  rule  of  the  order  of  the  11th  of  November, 
1862:  Hdd,  also,  varying  the  order  of  one  of  the  yice-Chancellors,  that  the 
measure  of  damages  was  the  net  profits  which  the  steam  packet  company 
might  have  made  if  the  contract  had  been  completed  in  time,  but  that  they 
were  not  entitled  under  the  order  to  prove  for  damages  arising  from  imperfect 
workmanship  during  the  delay. — In  re  Trent  and  Humbcr  Ship-bmldv^ 
Co.  (Lim.),  38  L.  J.  Ch.  38. 

Insusanoe  on  Life — Suicide. — Where  there  is  a  condition  in  a  life 
policy  that  in  the  event  of  the  assured  dyin^  by  his  own  hand,  the  policy 
shall  be  void,  except  to  the  extent  of  any  bona  fide  interesit  which,  at  the 
time  of  his  death,  shall  be  vested  in  any  other  person  or  persons  for  his  or 
their  own  benefit^  the  exception  applies  as  much  when  that  interest  is  vested 
in  the  asaorers  themselves  as  when  it  is  vested  in  a  third  party.    Therrfore, 
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where  W.  effected  a  policy  of  insurance  upon  bis  life  with  the  above  condi- 
tion and  exception,  and  deposited  the  same  with  the  assurers  by  way  of 
collateral  security  for  a  loan  from  them  to  him :  Held,  that,  notwithstand- 
ing the  suicide  of  the  assured,  the  policy  was  good  to  the  extent  of  the  debt 
for  which  it  was  held  as  security,  and  therefore  that  the  debt  was  extin- 
guished by  the  moneys  which  became  payable  under  the  policy.  The  con- 
dition avoiding  a  policy  in  the  event  of  the  assured  dying  by  his  own  hand 
appHes  to  all  cases  of  self-destruction,  and  it  is  immaterial  that  at  the  time 
of  committing  the  act  the  assured  was  of  unsound  mind. —  White  v.  British 
Empire  MtUwd  Life  Amarance  Co.,  38  L.  J.  Ch.  53. 

Contract — Sale  oftharee — Stock  Exchange. — Stock-jobbers,  members  of 
the  Stock  Exchange,  are  not  liable  to  indemnify  the  vendor  of  shares 
against  calls,  after  they  have  transferred  the  shares  and  given  the  name  of 
a  proper  transferee  who  has  accepted  the  transfer  and  paid  the  price. — So 
held  by  the  ExcL  Cham.,  overruling  the  decision  below,  37  Law  J.  Rep. 
N.S.,  C.P.  89.  Qriuel  v.  Bristowe  (Ex.  Ch.)  38  L.  J.  C.  P.  10. 

Parliament — Voter. — Neither  at  common  law  nor  by  statute  are  women 
entitled  to  vote  at  elections  for  members  of  parliament. — ChorlUm  v.  lAngs^ 
38  L.  J.  C.  P.  25. 

Action — When  maintainable — Proof  of  Actual  Damage. — ^An  individual 
householder  of  a  district  may  maintain  an  action  against  one  who  infringes 
a  customary  right  to  the  flow  of  water  common  to  the  inhabitant  house- 
holders of  such  district,  without  proving  actual  damage  to  himself  personally 
by  reason  of  such  infringement,  where  the  acts  done  by  the  person  infringing 
such  right  would,  if  repeated  and  continued,  be  evidence  of  the  existence  of 
a  right  in  such  person,  in  derogation  of  the  right  of  the  inhabitants  of  the 
district  The  principle  laid  down  in  the  notes  of  MeUor  v.  Spateman,  1 
Wms.  Saund.  346,  b.,  viz.,  "  that  wherever  any  act  injures  another's  right, 
and  would  be  evidence  in  future  in  favour  of  the  wrongdoer,  an  action  may 
be  maintained  for  an  invasion  of  the  right  without  proof  of  any  specific 
damage,**  approved  and  followed. — Harrop  v.  Hirtt^  38  L.  J.  Ex.  1. 

Probatb  Dxttt. — A  father  bequeathed  personal  property  to  his  son.  The 
son  died  before  the  &ther,  leaving  children  who  were  alive  at  the  father*8 
death.  The  WiUs  Act,  7  W.  IV.,  and  1  Vict,  c.  26,  s.  33,  enacts  that  in 
SQch  a  case  the  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death 
of  the  son  had  happened  immediately  aflber  that  of  the  father,  unless  a  con- 
traiy  intention  shall  appear  by  the  wilL  The  son  left  a  will:  Held,  that 
probate  duty  was  payable  by  the  son's  executors  upon  the  amount  of  the 
bequest  made  by  the  father  to  his  son  as  forming  part  of  his  estate. — Bacon 
V.  Begina,  38  L.  J.  Ex.  5. 

Sale  by  Sample — Warranty  of  merchantable  quality. — Where  the  con- 
tract is  for  merchantable  goods,  and  the  sale  is  by  seller^s  sample,  which 
represents  to  the  buyer  a  merchantable  article  and  discloses  no  defect,  and 
the  goods  are  accepted  as  according  to  the  sample,  there  is  still  an 
implied  warranty  of  their  being  merchantable,  in  respect  of  all  such  matters 
as  cannot  be  judged  of  by  the  sample, — just  as  there  would  be  if  bulk  had 
been  inspected,  and  defects  could  not  thereby  be  ascertained.  (Note  for 
Reference,  Jones  v.  Just,  37  L.  J.  Q.  R  86;  Journal  of  Jurigmutence,  voL 
xiL,  p.  US).—Mody  v.  Gregson  (Ex.  Ch.)  38  L.  J.  Ex.  12. 
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ELEcnoN — Treatyhdwem  Candidates — Purchase  of  Tf^uenee — TrofftUmg 
Expenses — Bribery. — E.  and  H.  contested  the  city  in  the  same  interest 
upon  the  understanding,  inter  alia,  that  H.,  under  no  eventuality,  vaa  to 
pay  anything  but  his  own  personal  expenses;  (2)  that  no  matter  what 
course  the  election  might  take,  K  would  bear  H.  harmless  in  all  election 
expenses:  Held,  that  this  was  not  an  agreement  within  cL  3  of  sec  2  of  the 
Act  of  1854  (17  and  18  Vict.,  c.  102).  It  is  not  an  offence  within  such 
3d  clause  for  a  candidate  to  bring  forward  another  person  to  stand  as  his 
colleague,  if  with  the  single  desire  to  serve  his  party,  and  not  to  purchase 
the  influence  of  such  other  person.  The  proviso  to  the  2d  section  of  the 
Act  of  17  and  18  Vict,  c.  102,  says,  "that  the  aforesaid  enactment  shall 
not  extend,  or  be  construed  to  extend,  to  any  money  paid  or  agreed  to 
be  paid  for  on  account  of  any  legal  expenses  bona  fide  incurred  at  or 
concerning  any  election:"  Held,  that  the  words  "legal  expenses  Jma 
fide  incurred"  would  not  include  the  expenses  of  another  candidate 
if  they  were  paid  for  the  purpose  of  purchasing  influence.  The  mere 
fact  of  the  candidate  whose  expenses  are  paid  having  previously  contested 
the  place  unsuccessfully  does  not  give  him  an  influence  such  as  would  render 
the  payment  of  his  expenses  by  his  colleague  illegal  Nor  is  such  inflaenoe 
created  by  the  fact  that  such  candidate  after  his  defeat  paid  a  large  sum  as 
a  debt  of  honour  in  respect  of  illegal  expenditure.  A  candidate  who,  after 
an  election  at  which  he  was  defeated,  pays  a  sum  in  respect  of  ille^  ex- 
penditure at  such  election,  having  at  the  time  of  such  payment  no  intention 
of  again  contesting  the  place,  does  not  thereby  effect  his  return  at  a  subse- 
quent election  in  which  he  is  successful  Certain  out-voters  residing  at 
different  places,  some  at  a  considerable  distance,  were  asked  by  the  respondents 
to  come  and  vote  for  them:  Held,  that  this  request  did  not  necessarily  convey 
a  promise  to  pay  their  travelling  expenses.  And  the  court  refused  to  take  a 
single  case,  and  judge  from  the  evidence  in  that  case  the  character  of  other 
similar  cases.  The  payment  of  travelling  expenses  shortly  after  voting  traced 
to  the  agent  of  the  member  would  be  such  pregnant  evidence  of  a  promise 
to  the  voter  that^  such  a  promise  ought  to  be  concluded  unless  the 
other  circumstances  of  the  case  exclude  that  conclusion.  SemhU, 
non-residence  is  a  legal  incapacity  within  the  meaning  of  the  98th 
section  of  6  Vict,  c.  18  (The  Cambridge  case,  W.  &  D.  45):  Heid,  there- 
fore, that  although  there  was  no  express  decision  of  the  revising 
barrister  as  to  the  qualification  of  the  voter,  it  was  open  to  the  judge 
to  inquire  into  it  (6  Vict,  c.  18,  s.  79).  An  attempt  to  obtain  the 
personation  of  a  voter  is  a  fraud,  and  being  done  by  an  agent  would,  if 
successful,  void  the  election  at  common  law.  Scattered  acts,  such  as 
invitations  to  drink,  occurring  as  they  do  in  everyday  life,  do  not  amount 
to  treating  simply  because  an  election  is  going  on ;  but  if  numerous,  they 
would  furnish  a  strong  inference  of  an  intention  to  influence  voters,  and 
therefore  would  amount  to  treating.  The  court  will  not  require  the  fact 
that  an  election  has  taken  place  to  be  proved,  but  will  take  notice  of  it  as 
a  matter  of  public  notoriety.  General  rioting  and  general  drunkenness,  not 
being  charged,  statements  of  the  mayor  complimentary  to  the  respondents 
with  reference  to  the  manner  in  which  the  election  had  been  conducted, 
were  reiected.— Coventry  EUctUm  Petition,  20  L.  T.  Rep.  N.  S.  405, 
Wille8,J. 
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ENGLISH  SCHEME  FOR  AN  UNIVERSITY  OF  LAW. 

All  who  desire  for  the  legal  profession  in  England,  in  both  its 
branches,  a  higher  general  standard  of  knowledge  and  culture,  will 
be  interested  in  a  movement,  now  being  set  on  foot  by  a  large  and 
influential  association,  for  the  promotion  of  Legal  Education.  This 
movement,  we  believe,  had  its  origin  amongst  various  provincial 
bodies  of  solicitors,  and  is  now  warmly  taken  up  by  important  law 
societies  in  London  and  throughout  all  parts  of  England. 

At  a  meeting  of  deputations  ftom  provincial  law  societies,  held  at 
Leeds  on  the  23th  September,  1868,  an  Executive  Committee  was 
appointed  for  the  purpose  of  preparing  a  scheme  for  an  University  of 
I^w.  This  Committee  have  drawn  up  a  scheme  accordingly,  which 
has  been  circulated  in  proof,  and  which  is  understood  substantially  to 
have  received  the  approval  of  the  Lord  Chancellor  and  of  Sir  Roun- 
dell  Palmer. 

Its  leading  provisions  are  the  following: — 

To  be  constituted  in  London  or  Westminster  an  university,  called 
"  The  University  of  Law." 

The  members  of  the  university  to  be  the  Chancellor,  Vice-Chan- 
cellor.  Senate,  Doctors  of  Laws,  Bachelors  of  Laws,  and  Associates  of 
Laws,  together  with  all  persons  who,  on  or  before  [  ],  shall 

have  become  Seijeants-at-Law,  Barristers-at-Law,  Attomeys-at-Law, 
or  Solicitors. 

The  Lord  Chancellor  and  the  Judges  of  his  Court  and  of  Her 
Majesty's  various  Courts  of  supreme  jurisdiction,  to  be  the  Visitors  of 
the  university. 

The  principal  powers  of  government  in  the  university  to  be  vested 
in  a  Senate,  consisting  of,  say,  thirty-six  members,  to  be  appointed,  in 
the  first  instance  (and  for  a  provisional  period),  as  follows: — ^four  by 
the  Lord  Chancellor,  four  by  each  of  the  Inns  of  Court,  and  four  by 
each  of  certain  metropolitan  and  provincial  societies  of  solicitors. 
After  the  expiration  of  the  provisional  period  (say  twenty-five  years) 
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all  vacancies  in  the  Senate  to  be  filled  up^  by  means  of  election,  hy 
the  graduates  holding  the  degrees  of  Bachelor  [or  Doctor]  of  Lawa 

The  Chancellor  of  the  university  to  hold  office  for  four  years.  The 
first  Chancellor  to  be  appointed  by  the  Senate,  and  succeeding  Chan- 
cellors by  the  graduates.  The  Vice-Chancellor  to  be  appointed  by 
the  Senate  out  of  their  own  body.  The  Chancellor  or  Vice-Chancellor, 
when  present,  to  preside  at  the  meetings  of  the  Senate,  and  to  be 
entitled  to  a  casting  vote. 

The  functions  and  powers  of  the  Senate  to  include  the  appointment 
of  a  Treasurer,  Secretary,  Registrar,  and  other  officers;  the  making  of 
bye-laws  regulating  the  details  (such  as  convening  meetings,  quorum, 
appointment,  and  powers  of  committees,  etc.);  and  the  appointment  of 
such  number  of  Professors,  at  such  salaries  as  they  shall  think  proper. 

The  objects  of  the  teaching  of  the  Professors,  and  the  details  of  the 
conduct  and  management  of  the  university,  to  be  regulated  by  the 
Senate,  but  the  subjects  of  study  and  of  the  lectures  to  include  the 
following  subjects,  namely — Jurisprudence,  the  History  of  Law,  the 
Roman  Law,  Constitutional  Law,  Modern  Foreign  Systems  of  Law, 
Common  Law,  Equity  and  Bankruptcy,  the  Law  of  Real  Proj^erty, 
Criminal  Law,  Principles  of  Legislation,  International  Law. 

The  Senate  to  have  power,  subject  to  certain  consents  of  the  Lord 
Chancellor  and  the  Visitors,  to  make  and  vary  statutes  for  regulating 
the  curriculum  of  the  university  and  the  hours  of  lectures;  for  the 
creation  of  exhibitions,  scholarships,  and  fellowships;  and  the  institu- 
tion of  prizes  and  honorary  distinctions. 

There  should  be  a  Board  of  Examiners,  not  less  than  six  or  more 
than  eighteen  in  number,  of  whom  one-third  to  be  nominated  by  the 
Lord  Chancellor  for  the  time  being,  and  two-thirds  by  the  Senate, 
such  examiners  to  be  barristers,  attorneys,  or  graduates  of  the  univer- 
sity, but  not  to  be  professors  or  teachers  in  the  university;  one-third 
of  such  body  of  examiners  to  go  out  of  office  every  [two]  years,  and 
not  to  be  eligible  for  re-election. 

There  should  be  a  preliminary  examination  of  candidates  for  admis- 
sion as  students,  requiring  a  competent  knowledge  of  English  and 
Latin,  and  English  history.  No  person  to  be  admitted  as  a  student 
unless  he  shall  have  either  passed  the  preliminary  examination  or 
obtained  a  degree  at  some  university  within  the  British  dominions. 

Of  the  degrees  to  be  conferred  by  the  university,  the  important 
ones  would  be  those  of  Associate  of  Laws  and  Bachelor  of  Laws.  In 
the  scheme  as  originally  drawn  a  third  degree  (namely,  that  of  Doctor 
of  Laws)  was  proposed  as  a  preliminary  requisite  to  receiving  a  patent 
of  precedence  at  the  Bar.  This  proposal,  however,  was  omitted,  owing 
to  objections  suggested  by  the  Lord  Chancellor,  but  it  is  stiU  proposed 
that  such  a  degree  may  be  conferred  as  an  honorary  degree.  It  is 
proposed  that  there  shall  be  an  intermediate  examination  for  all 
students  who  shall  study  less  than  one  session  in  the  university. 

The  conditions  and  privileges  proposed  to  be  attached  to  the  two^ 
principal  degrees  are  then  stated  as  follows: — 
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*^  The  degree  of  Associate  of  I^aws  shall  be  conferred  only  on  the  following 
conditions—either, 

*'' First — On  a  student  who  has  passed  [three]  years  in  the  office  of  an 
attorney  or  solicitor  as  an  articled  pupil,  and  has  passed  the  intcrme* 
diate  examination,  and  has  studied  one  session  in  the  university,  and 
has  passed  the  pass  examination. 
**;%cond.— On  a  student  who  has  passed  [two]  years  in  the  office  of  an 
attorney  or  solicitor  as  an  articled  pupil,  and  one  year  in  the  chambers 
of  a  Imrrister,  special  pleader,  or  conveyancer,  and  has  passed  the  inter- 
mediate examination,  and  has  studied  one  session  in  the  university,  and 
has  passed  the  pass  examination. 
*^  Third. — On  a  student  who  has  studied  two  sessions  in  the  university, 
and  has  passed  the  pass  examination. 
^^  The  degree  of  Bachelor  of  Laws  shall  be  conferred  only  on  the  following 
conditions — that  is  to  say, 

"  On  a  student  who  has  either  studied  three  sessions  in  the  university,  and 
has  passed  the  pass  examination  for  the  degree  of  Bachelor  of  Laws;  or 
*^  Who  has,  after  obtaining  the  degree  of  As^iate  of  Laws  (if  obtained 
without  studying  more  than  one  session  in  the  university),  subse- 
quently studied  one  other  session  in  the  university,  and  who  has  also 
passed  the  pass  examination  for  such  degree. 
*^  No  session  in  the  university  shall  count,  except  the  student  has  received  a 
certificate  of  due  attendance  and  study  as  the  Senate  shall  prescribe. 

**  There  shall,  on  the  examination  for  every  degree,  be,  in  addition  to  the 
pass  examinaton,  an  examination  for  honours. 

"  Provision  shall  be  made  for  holding  the  preliminary  examinations  and  inter- 
mediate examinations  in  such  provincial  towns  as  the  Senate,  with  the  approval 
of  the  Lord  Chancellor,  shall  appoint. 

*^  No  person  shall  be  entitled  to  practise  as  an  attorney  or  solicitor  in  England 
or  Wales  (except  persons  who  have  been  admitted  prior  to  )  who  has  not 

obtained  the  degree  of  Associate  of  Laws  of  the  said  college. 

*^  Every  person  who  shall  have  obtained  the  degree  of  Associate  of  Laws  shall 
I^e  entitled,  subject  to  any  just  objections  to  be  ur^ed  before  the  Courts  respec- 
tively, to  be  admitted  as  attorney  or  solicitor  of  all  the  Courts  in  England  and 
Wales. 

"  No  person  shall  be  entitled  to  be  called  to  the  Bar  after  the  end  of  the  year 
[  J,  who  shall  not  have  obtained  the  degree  of  Bachelor  of  Laws. 

^*  Every  person  who  shall  have  obtained  the  degree  of  Bachelor  of  Laws  shall 
be  entitled,  subject  to  any  just  objections,  to  be  called  to  the  Bar  of  all  the 
Inferior  Courts  in  England  and  Wales/^ 

It  is  proposed  that  the  Senate  shall,  with  the  approval  of  the  Lord 
Chancellor,  fix  the  fees  to  be  paid  by  all  students  and  graduates ;  and 
the  Committee  note,  in  conclusion,  that  their  scheme  docs  not  deal 
with  the  sources  from  which  the  funds  for  the  support  of  the  pro- 
posed university  are  to  be  derived,  as  it  is  considered  that  the  educa- 
tional proposals  are  independent  of  any  question  that  may  arise  on 
that  point 

Such  is  the  outline  of  a  scheme  which,  except  probably  in  some 
minor  points,  must  command  the  goodwill  of  every  one  who  takes 
an  interest  in  legal  education. 

It  is  disappointing,  after  perusing  this  scheme,  to  read  another 
document  which  suggests  an  apprehension  that  so  useful  a  project, 
aad  so  good  a  scheme,  may  be  hindered  and  marred  by  their  being 
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mixed  up  with  other  projects  of  a  more  doubtful  expediency  and  of  a 
narrower  interest. 

Yet  such  risk  appears  imminent.  At  a  general  meeting  of  the 
Provisional  Committee  on  Le^al  Education  and  the  Status  of  the 
Profession,  and  of  the  subscribers  to  the  preliminary  fund,  held  at 
the  Law  Institution,  Chancery  Lane,  London,  on  the  22d  of  April, 
18G9  (Mr  William  Sharpe,  of  London,  in  the  chair),  it  was  moved  by 
the  chairman,  seconded  by  Mr  G.  J.  Johnson,  of  Birmingham,  and 
agreed  to : — "  That  the  report  of  the  Executive  Committee  (that  is, 
we  understand,  the  Executive  Committee  above  referred  to)  be 
received.  Again  it  was  moved  by  the  Chairman,  seconded  by  Mr 
G.  J.  Johnson,  of  Birmingham,  and  agreed  to : — 

^^  That  an  association  be  now^  formed,  to  be  called  the  A^ociation  for 
ProiDotion  of  Legal  Education  and  the  Adjustment  of  tbo  Relations 
between  the  two  Branches  of  the  Profession,  and  that  the  members  of 
such  association  shall  consist  of  such  persons  as  shall  subscribe  one 
guinc.'i  annually  to  tbo  funds  of  the  association ;  and  that  the  objects 
of  the  association  shall  be — 

"  Ist.  The  institution  of  a  Central  Law  College  or  University  for 
the  education  of  students  intended  for  both  branches  of  the 
profession. 
"2d.  The  admission  to  both  branches  of  the  profession,  on  the 
basis  of  a  combined  test  of  collegiate  education  and  examination 
by  a  Public  Board. 
"  3d.  The  application  of  all  revenues  now  applicable  to  the  pur- 
poses of  legal  education,  after  due  provision  being  made  for 
existing  interests,  to  the  support  of  the  proposed  Univerwty 
of  Law. 
"4th.  The  right  of  passing  immediately  from  one  brancli  of  the 

profession  to  the  other. 
"  5th.  The  adiiusaion  of  oMorney^,  eqnnUfj  with  the  Bar,  to  all  offices 
for  which  thtir  tducaiion  and  conrsc  of  praHkc  qualifier  tJiem.'^ 

The  4th  of  these  objects  may  pass  for  the  present  with  the  obser- 
vation that  it  is  in  some  measure  involved  in  the  scheme  of  the 
Executive  Committee,  although  it  is  connected  with  a  part  of  that 
scheme  liable  to  objection,  for  reasons  presently  to  be  adduced.  But 
that  objects  of  such  public  importance  as  the  1st,  2d,  and  3d  of  those 
above  named  should  be  mixed  up  with  a  purpose  suggestive  of  such 
petty  professional  jealousy  as  the  last  of  these  objects  (which  I  have 
italicised)  is  unfortunate,  because  it  will  inevitably  prevent  the  adhe- 
sion to  the  proposed  association  of  those  whose  support  would  be 
most  weighty  and  most  valuable. 

Assuming,  however,  that  the  more  exceptionable  part  of  the  pro- 
gramme is  open  to  re-consideration,  it  may  be  interesting  to  the 
readers  of  this  Journal  to  have  the  subject  brought  before  them,  and 
to  have  the  reasons  suggested  why  an  association,  having  a  programme 
consisting  of  the  1st,  2d,  and  3d  of  the  objects  above  specified,  would 
be  worthy  of  interest  and  sympathy  from  this  side  of  the  border. 

It  must  be  understood  that  no  opinion  is  here  given  upon  the 
ultimate  feasibility  or  usefulness  of  the  enlarged  programme,    liio- 
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4th  and  5th  objects  may  or  may  not,  in  course  of  time,  follow  the 
attainment  of  the  rest.  But  they  are  of  doubtful  expediency,  and 
mere  sectional  interest;  whereas  the  University  scheme,  in  its  main 
features,  is  one  of  great  public  interest  and  unquestionable  public 
advantage;  and  what  is  of  even  greater  moment,  looking  to  the  pro- 
bability of  a  successful  issue  to  the  scheme,  it  would  command  the 
adhesion  and  good-will  of  all  ordera  in  the  legal  profession. 

To  comprehend  the  exact  bearings  of  the  university  scheme  now 
brought  forward,  it  is  necessary  to  go  back  a  little,  and  adverb  to  the 
proceedings  of  the  Inns  of  Court  Inquiry  Commission,  appointed  on 
the  5th  of  May,  185-1?,  by  Her  Majesty,  upon  an  address  of  the  House 
of  Commons,  praying  for  the  appointment  of  a  Commission  "to 
inquire  into  the  arrangements  of  the  Inns  of  Court  for  promoting  the 
study  of  the  law  and  jurisprudence,  the  revenues  properly  applicable, 
and  the  means  most  likely  to  secure  a  systematic  and  sound  education 
for  students  of  law,  and  provide  satisfactory  tests  of  fitness  for  admis- 
sion to  the  Bar." 

The  report  of  this  Commission  was  made  on  the  10th  of 
August,  1855. 

With  regard  to  the  revenues  of  the  Inns  of  Court,  they  report  that 
the  property  of  the  Inner  and  Middle  Temples  respectively  was 
formerly  held  by  them  under  the  Earls  of  Lancaster,  the  Hospitallers 
of  St  John,  and  the  Crown  successively,  at  a  rent  (probably  fee-fanu) 
of  i?10  for  each  society,  from  the  year  1315  (Temp.  Edw.  II.)  to  the 
reign  of  James  I.,  from  whom  they  afterwards  purchased  the  same 
property,  and  accepted  a  charter  which,  after  reciting  that  "  the  Inns 
of  the  Inner  and  Middle  Temple,  London,  being  two  out  of  those  four 
eolleges  the  most  famous  of  all  Europe,  were  dedicated  to  the  study 
of  the  law,"  contained  the  following  provision :  "  which  said  Inns, 
Messuages,  etc.,  for  ourselves,  our  heirs  and  successors,  we  strictly 
command  shall  serve  for  the  entertainment  and  education  of  the 
students  and  Professors  of  the  law  <aforesaid  residing  in  the  same 
Inns  for  ever."  By  the  acceptance  of  this  charter  the  Commissioners 
consider  that,  in  the  case  of  the  Temples,  a  direct  trust  arises  for  the 
purpose  of  legal  education.  No  evidence  of  any  grant  from  the 
Crown  can  be  found  in  the  case  of  Lincoln's  Inn  or  Gray's  Inn,  whose 
property  appears  to  have  come  from  purchases  by  private  members 
of  the  society,  and  there  is  no  trace  of  its  being  held  upon  any  trust. 
The  Commissioners,  however,  found  every  disposition  on  the  part  of 
the  Benchers  who  form  the  governing  bodies  in  each  of  tjie  Inns  of 
Court,  to  render  the  funds  of  the  societies  available  for  the  purpose 
of  education  of  the  students,  whether  such  trust  exist  or  not. 

The  revenue  of  these  societies  is,  however,  not  nearly  so  large  as 
is  generally  supposed.  The  balance  of  income,  after  paying  interest 
upon  debt,  rates,  taxes,  insurance,  etc.,  and  providing  for  the  ex- 
penses of  the  chapel  and  library,  was,  in  the  year  1854,  Inner  Temple, 
fo,223  15s  2d;  Middle  Temple,  £1  Is  lOid;  Lincoln's  Inn, 
£Sm  4s  Id;  and  Gray's  Inn  (deficit),  .^374  4s  74    Probably, 
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however,  by  a  better  management  of  the  property,  these  revenues 
mi^ht  be  increased. 

Until  the  institution,  a  few  years  before  the  Commission  now 
adverted  to,  of  the  Council  of  Legal  Education  (which  is  a  sort  of 
joint-committee  of  the  governing  bodies  of  the  four  Inns  of  Court), 
there  was  no  intellectual  test  whatever  required  from  proposing 
intrants  to  the  profession  of  the  Bar.  By  the  joint  action,  however, 
of  the  Inns  of  Court  wheil  this  Council  of  Legal  Education  was  insti- 
tuted, the  alternative  of  attendance  upon  the  lectures  of  a  reader  in 
one  of  the  Inns,  or  of  passing  an  examination,  was  required.  To  these 
has  since  been  added,  as  a  concession  to  people  having  "  practical 
views,"  the  alternative  of  the  student  producing  a  certificate  of  his 
having  read  for  a  year  in  the  chambers  of  a  barrister  or  pleader. 

The  Commissioners  of  1854-5  recognise  the  advantages  of  this 
combined  action  of  the  several  Inns  of  Court,  and  think  that  consider- 
able advantage  would  result  to  the  Bar,  as  a  liberal  profession,  from 
a  better  recognised  and  more  definite  and  permanent  combination  of 
the  Inns  of  Court,  in  reference  to  legal  education  and  examination, 
than  that  efFedted  by  the  Council  of  Legal  Education ;  and  suggest 
that  the  Inns  might  he  united  in  an  university,  still  preserving  their 
independence  respectively  as  distinct  societies  with  respect  to  their 
property  and  internal  arrangements. 

They  therefore  propose  that  an  university  be  constituted,  with 
power  of  conferring  degrees  in  law,  of  which  the  constituent  members 
shall  be  the  Chancellor,  Rirristers-at-Law,  and  Masters  of  Laws. 

The  Chancellor  to  be  elected  for  life,  the  electors  being  all  Barristers 
(including  Serjeants)  and  Masters  of  Laws. 

A  Senate,  consisting  of  thirty-two  members,  to  be  elected  as 
follows: — Eight  by  each  Inn  of  Court;  five  of  them  being  Benchers, 
and  elected  by  Benchers,  and  three  of  them  being  Barristers  (includ- 
ing Serjeants)  of  any  Inn,  but  elected  by  the  Barristers  (exclusive  of 
the  Benchers)  of  the  Inn  to  which  they  belong.  A  fourth  part  of  the 
Senate  to  retire  annually,  but  eligible  for  re-election.  The  meetings 
of  the  Senate  to  be  in  the  hall  of  one  of  the  Inns  of  Court. 

A  Vice-Chancellor,  to  be  elected  by  the  Senate  from  their  own 
body,  to  preside  at  meetings  of  the  Senate,  having  a  casting  vote. 
The  Senate  and  Vice-Chancellor  to  receive  no  emolument,  but  to  have 
the  appointment  of  .a  Treasurer,  Secretaiy,  and  other  proper  oflScers. 

The  existing  arrangements  for  the  payment  of  the  readers  by  the 
Inns  of  Court  to  be  continued,  and  that  the  Senate  should  from  time 
to  time  direct  the  payment  of  such  fees  as  they  should  think  fit  by 
the  students  towards  the  expenses  of  the  university,  and  should  trans- 
mit tables  of  such  fees  to  the  Inns  of  Court.  And  any  further  funds 
that  might  be  requisite  should  be  provided  by  the  Inns  of  Court 

The  government  of  the  university  to  be  vested  in  the  Chancellor 
and  Senate. 

A  preliminary  examination,  requiring  a  competent  knowledge  of 
English  History  and  Latin,  was  proposed  as  a  criterion  for  the  admis- 
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-sion  of  students  not  having  obtained  the  degree  of  B.A.,  or  some 
eqaivalcnt  degree;  and  certain  subjects  were  proposed  for  the  exami- 
nation of  students  desirous  of  being  called  to  the  Bar,  with  suggestions 
as  to  certificates  of  honour  and  studentships,  some  of  which  have  been 
adopted,  so  far  as  they  can  be  given  effect  to  under  the  present  order 
of  things,  by  the  Council  of  Legal  Education. 

The  Commissioners  proposed  that  the  examiners  should  be  appointed 
by  the  Senate;  the  readers  appointed,  as  at  present,  by  the  Inns  of 
Court.,  the  Senate  appointing  a  fifth  reader,  with  certain  powers,  to 
be  exercised  by  the  Benchers  and  Senate  jointly,  of  appointing 
additional  readers. 

Lastly,  they  recommended  that  the  Inns  of  Court  should  not  bo 
compelled  to  call  to  the  Bar  those  who  should  have  passed  an  exami- 
nation, but  should  retain  their  present  powers  with  reference  to  the 
calling  of  students  to  the  Bar,  and  the  disbarring  of  persons  after 
their  call,  subject  to  the  appeal  to  the  Judges. 

I  have  stated  thus  at  length  the  proceedings  of  the  Inns  of  Court 
Inquiry  Commission,  because,  taken  in  connection  with  the  action  of  the 
CouncU  of  Legal  Education  above  referred  to,  they  serve  to  indicate 
at  once  the  existing  arrangements  with  regard  to  students  for  the  Bar, 
and  the  base  of  operations  of  the  Executive  Committee  in  their  scheme 
for  an  University  of  Law;  but  between  the  scheme  proposed  by  the 
Commission  of  1854-5  and  that  forming  the  main  subject  of  this 
paper,  there  is  potentially  all  the  difference  between  success  and  life 
t>n  the  one  hand  and  failure  and  stagnation  on  the  other. 

The  desire  of  following,  as  nearly  as  possible,  consistently  with  the 
larger  basis  of  their  own  scheme,  the  programme  of  the  Inns  of  Court 
Enquiry  Commission,  is  probably  the  explanation  of  what  seems 
'exceptionable  in  the  proposed  constitution  of  the  university  proposed 
by  the  Executive  Committee.  It  could  not  but  be  an  improvement 
ou  this  constitution  if  some  larger  field  of  action  in  the  government 
of  the  university  were  reserved  to  the  whole  body  of  graduates, 
than  the  mere  election  of  the  governing  Senate.  As  a  question  of 
detail,  but  a  very  important  one,  it  is  more  than  doubtful  whether,  in 
the  admission  of  solicitors,  it  would  be  expedient  to  dispense  with 
articles  to  the  extent  proposed  by  the  Committee.  It  would  indeed, 
I  think,  be  carrying  the  functions  of  an  university  too  far,  to  make  it 
replace  the  action  of  the  existing  societies  in  the  admission  of  either 
attorneys  or  barristers.  It  will  be  sufficient  if  a  certain  degree  of 
attendance  and  submission  to  examination  at  the  hands  of  the  univer- 
aty,  should  be  required,  in  all  but  exceptional  cases,  from  those  who 
present  themselves  to  admission  to  the  practice  of  the  law  in  either 
branch. 

What  is  undeniably  good  in  the  present  scheme  is  the  fact  that  it 
emanates  from  the  more  numerous  body,  and  the  promise  that  the 
scheme,  if  carried  out,  will  have  a  large  basis  for  its  operation. 

There  can  never  be,  in  England,  a  living  system  of  legal  education 
without  the  co-operation  of  both  branches  of  the  legal  profession. 
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There  cannot  be  a  successful  University  of  Law  unless  that  university 
comprise  all  students  of  the  law,  whatever  may  be  their  ultimate  aims 
in  life.  The  suggestions  of  the  Inns  of  Court  Inquiry  Commission,  if 
carried  out  to  the  letter,  could  never  produce  anything  very  different 
from  the  somewhat  torpid  systems  of  leaderships  and  examinations 
now  existing  under  the  auspices  of  the  Council  of  Legal  Education. 
The  hearty  co-operation  of  both  branches  of  the  legal  profession  might 
inaugurate  an  University  of  Law  which  would  number  its  students  by 
the  thousand.  It  cannot  be  that  the  material  is  wanting  in  England 
of  which  law  professors  are  made.  In  no  country  is  there  a  greater  field 
for  the  study  (for  instance)  of  comparative  jurisprudence.  Nowhere  in 
the  world  do  legal  systems  meet  so  various  and  diverse  as  in  the  appellate 
tribunals  in  Westminster.  What  might  Austin,  what  would  Maine,  have 
done  in  this  field,  had  jurisprudence  furnished  the  means  of  a  compe- 
tent living?  Why  is  English  law  so  barren  of  systematic  exponents  ^ 
It  is  not  that  professors  do  not  exist  potentially.  An  University  of 
Law,  on  the  basis  of  its  recognition  as  the  avenue  to  the  entrance 
upon  practice  of  the  law  in  all  its  branches,  might  soon  produce  the 
systematic  treatises  of  a  Bell,  rouse  the  dormant  energy  of  a  Vangerow, 
or  stimulate  the  thought  and  research  of  a  Savigny.  R  C. 
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On  6th  July,  1680,  a  Committee  of  the  Faculty  of  Advocates,  which  had 
been  appointed  to  consider  "how  the  stock  may  be  improven,"  and  other 
matters,  reports  anent  the  improvement  and  employment  of  the  stock, 
that  "it  was  fitt  that,  seeing  if  the  recousants*  could  be  made  pay 
their  entrie  money,  there  wold  be  betwixt  three  thousand  and  four 
thousand  punds  in  cash,  that  the  same  be  imployed  on  the  best  and. 
fynest  lawers  and  other  lawe  bookes,  conforme  to  a  catalogue  to  be 
condescended  upon  be  the  Facultie,  that  the  samen  may  be  a  fonde 
for  ane  Bibliothecque  whereto  many  lawers  and  others  may  leave 
their  books. '  And  in  the  meantyme  to  appoynt  some  of  our  number 
to  speak  with  Thomas  Robertsone-f*  for  ane  convenient  roume 
thereto." 

*  In  those  days  there  was,  as  the  minutes  show,  considerable  irregaUrity  in  the  pay- 
ment of  entry  money;  and  in  many  cases  an  intrant  was  admitted  on  granting  a  bond 
for  the  payment  of  the  whole  or  part  of  the  dues.  When  the  Faculty  had  begun  to 
form  its  library,  efforts  were  made  to  recover  arrears,  some  of  which  were  of  as  old 
date  as  1 648.  An  amusing  proof  of  the  zeal  of  worthy  Mr  James  Nasmy  th,  the  first 
Bibliothecarius,  is  rehbted  by  Home  of  Crossrig  in  his  Diary,  Crossrig  was  one  of  the 
fifteen  new  Judges  named  by  the  Crovernment  of  William  and  Mary,  which  appoint- 
ment was  officially  notified  to  him  on  a  Sunday  morning  in  June,  1689.  He  adds: 
"  It  seems  the  business  had  got  wind,  and  was  talked  some  days  before,  for  Mr  James 
Naamytb,  advocate,  who  was  then  oonoerned  for  the  Faculty  s  Library,  spoke  to  me 
to  pay  the  five  hundred  merks  I  had  gives  bond  for  when  I  enteivd  advocate;  which 
I  paid.  It  may  be  he  thought  it  would  not  be  so  decent  to  crave  me  after  I  was 
preferred  to  the  Bench.'* 

f  lliis  was  a  wealthy  brewer,  who  employed  the  profits  of  his  bmineBs  in  the  erec- 
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When,  some  months  later,  the  Dean  and  a  Committee  reported  the 
promise  of  the  Lords  to  redress  some  grievances  which  had  been 
represented  to  them,  it  was  also  announced,  ''for  the  Facultie's  farder 
incoaragmeut  towards  ane  Bibliothecq,  that  the  Lo.  would  concurr 
that  they  might  have  the  bygone  Protestation  Money  lying  in  the 
Clerk  of  the  Bills  hands,  if  they  wold  petition  for  to  have  the 
samen." 

On  the  same  11th  of  December,  1680,  "the  Dean  of  Facultie  and 
Advocatts  recommends  to  my  Lo.  Advocatt,  Sir  Patrick  Lyon,  Mr 
John  Lauder,  Mr  William  Dunda^,  Mr  William  Flecher,  Mr  James 
Alexander,  Mr  Charles  Gray,  whereof  three  to  be  a  quorum,  with  the 
King's  Advocat,  or  the  Dean  of  Facultie  and  the  Thesaurer,  to  report 
to  the  Lords  the  resolution  of  the  Facultie  of  imploying  a  pt.  of  yr. 
stock  upon  a  Bibliotheck,  and  to  desire  their  Lordships  to  interpose 
with  the  town  of  Edinburgh,  that  a  convenient  Bibliotheck,  with  a 
chamber  and  waiting  roume,  may  be  affoorded  in  Thomas  Robison's 
new  buildings,  without  any  charge  to  the  Facultie,  and  if  that  cannot 
be  obtained,  to  propose  rationall  overtures  to  the  next  meeting,  and 
prepare  the  same  how  a  Bibliothecque  may  be  most  conveniently 
had." 

The  famous  and  much-maligned  Sir  George  Mackenzie  was 
engaged  almost  from  the  first  in  the  enterprise.  In  January,  1682, 
he  became  Dean  of  Faculty,  and  the  next  record  of  the  progress  of 
the  Library  is  on  the  25th  March,  1682.  Of  that  date,  "The  Dean 
of  Facultie  and  Advocats,  considering  that  the  towne  of  Edinburgh 
has  refuised  them  the  use  of  the  Low  Bourne  under  the  Parliament 
hall  to  be  a  Bibliothecque,  they  ordain  Mr  James  Hunter,*  with 
advyce  of  any  quorum  of  the  Councill,  to  take  one,  two,  or  three 
roumes  to  keep  ther  books  in,  at  the  raitc  of  fyfteen  or  twenty 
pounds  sterling  per  annum,  with  power  to  him,  with  advyce  forsaide, 
to  repaire  the  said  house,  and  to  putt  up  shelffs  or  presses  for  these 
bookes  as  they  shall  think  fitt,  and  to  agree  and  pay  all  workmen  for 
yt  effect.  As  also  the  Dean  and  Facultie  appoynts  the  said  Thesaurer 
instantly  to  cause  print  a  programme,,  giving  notice  to  all  persones 
who  have  any  law  books  or  others  to  sell,  that  they  send  catalogues 
of  the  volumes  and  editions  thereof  to  their  said  Thesaurer  at  Edin- 
burgh, at  any  time  betwixt  and  the  day  of  next  to  come, 
who  shall  pay  them  readie  money  therefor  as  he  and  they  can  agree. 
And  remitts  itt  to  the  Dean  of  Facultie,  and  any  quorum  of  his 
•Councill,  to  consider  what  bookes  arc  fitt  to  be  bought,  and  to 
authorize  the  Thesaurer  to  buy,  or  cause  buy,  the  samen,  at  such 

tion  of  a  great  "land,"  or  "laDds,"  between  Parliament  Close  and  the  Oowgate.  This 
oection  was  inhabited  by  Judges,  Officers  of  State,  and  other  penons  of  importance, 
who  suffered  severely,  at  least  io  property  and  inconvenience,  in  the  great  fire  of  1700 
(Thomson's  Acta  of  Pari,  X.,  284).  This  fire  was  regarded  by  the  sterner  Preeby- 
teriaos  as  a  judgment  on  Robertson,  who,  as  junior  bailie,  gave  the  Covenant  out  of 
his  hand  to  be  burned  at  the  cross  in  IGOl.  His  tombstone  in  Grej friars*  churchyard 
•describes  Robertson  as  "  orb:s  exomator  si  non  conditor/' 

*  3ir  James  Hunter,  of  Mutrhouse,  Advocate,  Clerk  to  the  Faculty. 


378  THE  COMMENCEMENT  OE  THE  ADVOCATES'  LIBEAEY. 

raites  as  ho  and  they  shall  think  fitt  And  generally  everything  to 
doe  ancnt  the  said  Bibliothecque,  and  buying  of  the  saides  bookes,  as 
they  will  be  answerable  to  the  Facultie  thereanent." 

On  18th  November  following  the- Faculty  approve  of  a  tack  "betwixt 
the  Committee,  for  a  house  to  ther  Bibliothecque,  at  twenty  pounds 
sterling  per  annum,  for  nynteen  yeers,  with  power  to  the  Facultie  to 
be  free  every  three  yeers."  On  2d  January,  1683,  Sir  George  Mac- 
kenzie was  continued  as  Dean,  and  two  new  oflScials  were  nominated 
for  the  first  time.  *'Mr  David  Forbes  and  Mr  John  M*Kenzie 
appoynted  to  be  Curatores  Bibliothecae  for  this  ensuing  yeer,  with 
power  to  them  to  delyver  the  bookes  upon  inventair  to  the  Bibliothe- 
carius,  and  cause  him  find  caution  to  be  answerable  therefore  to  them 
and  ther  successors;  also  to  receive  all  bookes  from  benefactors,  and 
cause  ther  names  be  registrat  in  the  catalogues,  with  ther  bookes, 
according  to  ther  deserving ;  and  generally  everything  to  do  of  and 
<;onceming  the  Bibliothecque,  its  advancement  and  improvement,  as 
they  will  be  exemplar  to  their  successors  and  answerable  to  the  Facul- 
tie thereanent.  Likeas  they  hereby  declair  the  saids  two  curators  and 
ther  successors  to  be  two  of  ther  Councill  in  all  tyme  coming." 

It  is  unfortunate  that  the  direction  to  record  the  names  of  benefac- 
tors in  the  catalogues  was,  with  the  proverbial  ingratitude  of  corporations, 
entirely  neglected.  Hence  we  have  no  means  of  ascertaining  what  were 
the  many  books  which  Sir  George  Mackenzie,  according  to  the  preface 
to  the  Catalogue  of  1793,  presented  to  the  library.  On  8th  Decem- 
ber, 1683,  there  is  mention  of  "considerable  depursements  "  for  books 
since  the  previous  March.  In  1684  two  new  Curatores  Bibliothecae 
were  appointed,  and  gratuities  are  allowed  to  servants  for  "  doubling 
all  the  catalogues  of  the  Bibliothecque,"  and  for  attendance  there. 
Also  "the  D.  of  Facultie  and  Advocatts  recommends  it  to  the  Curatores 
Bibliothecae  to  taike  up  catalogues  of  the  books,  one  according  to  the 
names  and  ane  other  according  to  the  severall  subjects." 

It  may  be  mentioned  that,  on  the  same  day  (12th  January),  pro- 
bably on  the  instigation  of  Sir  George  Mackenzie,  the  first  movement 
was  made  towards  the  foundation  of  a  Chair  of  Municipal  Law  in 
Edinburgh  University.  The  Dean  and  Faculty  "having  considered 
with  how  great  success  they  have  founded  ther  library,  and  how  great 
a  length  it  is  come  by  the  donations  of  advocatts  and  the  care  of 
others  in  soe  short  a  tyme;  and  lykways  taking  to  ther  consideration 
how  usefuU  and  necessary  itt  wer  now  to  have  a  professor  of  the  lawes 
in  this  kingdome,  whereby  the  great  expenses  gentilmen  are  put  to  by 
studying  abroad  may  be  for  the  most  pairt  saved  at  home,"  agreed 
that  there  should  be  a  professor,  and  recommended  to  the  Dean  and 
•Council  to  prepare  overtures  for  carrying  out  this  purpose.  It  was 
not  accomplished  till  1720. 

On  9th  February,  1684?,  Sir  George  Mackenzie,  as  Dean,  produced 
the  Act  of  Sederunt  of  18th  January,  passed  in  favour  of  the  Library. 
As  it  is  printed  in  the  Acts  of  Sederunt  (p.  158),  it  is  unnecessary  to 
/luot«  it.    It  ratified  an  Act  of  the  Faculty  passed  in  1678,  whereby 
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they  imposed  a  payment  of  500  merks  on  all  advocates  entering  in  the 
ordinary  way  by  examination,  and  1,000  merks  on  all  entering 
extraordinarily  by  bill  (to  the  Court)  without  examination;  and  pro- 
vided for  the  enforcements  of  these  payments  by  debarring.  On  the 
same  day  "the  Dean  and  Facultie  of  Advocates  ordains  the  Thesaurer 
to  buy  or  cause  copie  all  the  Scotts  Practiques,  as  alsoe  all  the  Scotts 
Histories,  for  the  Bibliothecque,  and  this  to  be  his  warrand  sic  svh- 
scribitur. — Geo.  McEenzie,  J.P.F." 

On  November  22,  1684,  Mr  James  Nasmyth  was  appointed  Biblio- 
thecarius,  and  Mr  James  Loch,  of  Drylay,  accepted  by  the  Faculty  as 
his  cautioner.  The  re-election  of  officers  on  30th  January,  1685,  is 
mentioned  in  these  terms: — "This  day  being  ye  anniversay  meeting 
of  ye  Facultie,  they,  considering  the  good  service  His  Maties'  Advocat 
(as  Dean  of  Facultie),  and  Mr  James  Hunter,  Thesaurer,  and  Mr 
William  Aikman,  Clerk,  has  done  to  them  in  the  beginning,  and  con- 
siderable advancement  of  yr  library,  they  unanimouslie  continued  them 
in  ther  respective  offices  for  this  yeer  ensuing  alsoe." 

The  minute  of  14th  March,  1685,  bears  that  the  Dean  and  Faculty 
"recommend  to  their  Curatores  Bibliothecae,  with  Sir  John  Lauder 
and  Sir  Patrick  Hume,  to  maike  up  catalogues  of  what  bookes  are 
wanting,  that  they  may  be  bought,  as  alsoe  to  make  up  a  catalogue  of 
the  whole  bookfes,  in  the  order  formerly  prescryved,  that  the  samen 
may  be  printed  against  the  next  session." 

On  12th  January,  1686,  the  salary  of  the  Bibliothecarius  is  fixed 
at  400  merks  a-year,  "  he  completing  the  inventarys."  Eodem  die,  a 
committee  is  appointed  to  congratulate  Sir  George  Lockhart,  Lord 
President,  on  coming  to  the  chair,  "as  alsoe  to  recommend  to  his 
Lordship  the  Bibliothecque."  The  same  was  done  on  the  accession 
of  "Lord  Stairs"  to  that  dignity  in  November,  1689.  The  minute  of 
the  6th  February  informs  us  of  a  characteristic  and  laudable  custom 
of  the  junior  Bar,  who  were  not  much  tinctured  with  the  puritanic 
prejudices  of  the  time,  and  among  whom  was  nurtured  that  illustrious 
Lord  President  Forbes  of  Culloden,  whpse  expenditure  for  claret 
amounted,  as  Mr  Burton  informs  us,  to  i?40  per  month !  Probably  the 
youngsters  had  been  guilty  of  some  excesses  in  their  cups,  for  we  read 
that — "The  Dean  and  Facultie  of  Advocatts  unanimously  discharge,  and 
by  thir  puts,  discharges,  the  bad  custome  of  intrants  ther  maikinsj  feastes 
for  the  future  att  any  tyme  of  ther  en  trie;  and  to  the  effect  the 
library  may  be  supplied  and  allways  keeped  in  new  books,  and  the 
best  and  latest  editions,  therefore  they  ordain,  and  by  ther  puts, 
ordaines,  the  present  intrant,  Mr  Frazer,  and  all  intrants  for  the 
future,  to  give  in  books  to  the  library  to  the  value  of  fyve  pounds 
sterling,  or  the  price  thereof  to  the  Thesaurer,  to  be  employed  by  the 
Dean  of  Facultie,  or  any  quorum  of  his  Councill,  accordingly.  And 
recommends  to  the  Dean  of  Facultie  hereafter  to  assigne  no  lawe  to 
this  or  any  intrant  for  their  public  lesson  till  they  performe  the 
premisses." 

On  13th  and  24th  February,  1687,  there  are  further  entries  in 
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regard  to  the  librarian's  salary.  Even  at  this  early  period  of  its 
existence,  the  **  Bibliothecque "  (which  now  begun  to  be  called  also 
the  Library)  was  subject  to  the  depredations  or  delays  of  "  borrowers 
of  books — those  mutilators  of  collections,  spoilers  of  the  symmetry  of 
shelves,  and  creators  of  odd  volumes.''  To  fill  up  "  the  foul  gaps," 
and  present  the  inconvenience  so  caused  to  other  readers,  the  Dean 
and  Faculty  ordain,  on  12th  November,  1687,  "that  whoever  refuises 
to  restore  a  book  when  called  for  after  fourty-eight  hours  in  tyme  of 
session,  and  after  eight  days  in  tyme  of  vacation,  shall  thereafter  lose 
the  privilege  of  borrowing  books  out  of  the  library,  without  a  particu- 
lar warand  from  the  Dean  of  Facultie  and  his  Councill." 

Still  more  stringent  rules  on  this  point  are  laid  down  on  4th  Feb- 
raary,  1688.  From  entries  on  12th  and  19th  Nov.,  1687,  and  4th 
February,  1688,  Mr  David  Forbes,  one  of  the  Curatores  Bibliothecae, 
appears  to  have  been  engaged  in  preparing  a  catalogue,  probably  the 
basis  of  the  first  printed  catalogue,  that  of  1692,  which  still  exists."* 
The  reports  of  committees  appointed  on  the  Thesaurer's  accounts  show 
that  on  23d  January,  1686,  the  books  and  furniture  of  library 
Amounted  to  i?l  1,182  13s  4d  Scots,  "  over  and  above  the  books  gifted 
by  the  severall  benefactors;"  on  5th  December,  1687,  to  £lS,2o2  9s 
4d;  and  on  14th  March.  1691.  to  i?14,400  9s  4d.  On  the  5th  June, 
1688,  ''the  Dean  and  Facultie  of  Advocatts  appoynts  that  the 
Joumall  des  Scavants,  La  Bepublique  des  Letres,  L'Histoire  Abridge 
d'Europe,  the  Pastorall  Letters,  as  also  the  Acta  Lipsensia,  and  the 
whole  Gazetts  be  sent  for  monethely  and  weekly  for  the  use  of  the 
Bibliothecque ;  and  appoints  Mr  Charles  Gray,  Mr  John  Ramsay,  and 
Sir  John  Lauder,  to  assist  the  curators  ancnt  supplying  the  Biblio- 
thecque with  such  bookes  as  shall  be  thought  most  necessary,  and 
anent  the  methods  to  be  taiken  for  sending  for  the  same."  Further, 
Mr  George  Alexander  is  to  furnish  such  books  as  the  curators  shall 
think  most  fit  and  necessary;  and  proceedings  are  directed  against 
'*  deficients,"  i.e.,  defaulting  members  of  Faculty,  under  the  Act  of 
Sederunt  of  January.  1684.  On  8th  December,  1688,  the  curators 
are  recommended  to  take  in  such  papers  as  proclamations,  acts  of 
council,  printed  processes,  etc.,  printed  since  1660. 

On  21st  November  intrants  were  ordered  to  give  "some allowance" 
to  the  librarian  ''for  his  attendance  at  the  tyme  of  the  tiyalls, 
private  and  publicL" 

In  January,  1689,  there  was  no  election  of  office-bearers,  owing  to 
the  disturbed  state  of  the  country,  and  the  absence  of  the  chiefs  of 
both  parties  in  England.  At  a  meeting  on  16th  February,  Sir  David 
Thoires  was  chosen  preses  for  the  time,  in  the  absence  of  the  Dean. 
It  may  be  noted  that  the  same  meeting  voted  i?10  sterling  for 
"  paying  the  expenses  in  the  late  conjuncture."  On  the  1st  of  March, 
Sir  George  Mack(3nzie,  who  had  probably  returned  to  attend  the 
Convention  of  Estates,  delivered  the  inaugural  speech  on  the  founda- 
tion of  the  Library. 

*  As  to  this  catalogue,  soe  minnte  of  9th  Marchi  1691|  pp.  144, 145,  etc 
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On  26th  November,   1689,  Sir  George  Mackenzie  having  been 
obliged  to  go  into  retirement  .*ind  conduct  himself  with  «2:reat  circum- 
Bpection  lest  he  should  be  suspected  of  complicity  with  Dundee,*  thcf 
Faculty  met,  "according  to  the  Lords'  appoyntment,"  and  "did  choisc 
Sir  Pat.  Hume  to  be  their  Preses  jrro  temj>ore'*    Then,  "  taiking  to 
their  consideration  how  they  were  destitute  of  a  Dean  of  Faculty,  and 
aU  their  officers  for  the  tyme,  they,  be  plurality  of  votes,  elected  Mr 
David  Dinmuir  to  be  their  Preses  in  the  interim,  untill  the  anniver- 
sary meeting  of  the  Faculty  "  in  January,  1690,  etc.     The  minutes  of 
the  same  meeting  inform  us  that  Mr  Nasmyth  had  an  humble  and 
informal  predecessor  in  the  office  of  Bibliothecarius,  of  which  he  wa» 
the  first  accredited  holder.     The  Faculty,  upon  a  petition  from  John 
Ballantyne,  their  doorkeeper,  stating  that,  "  notwithstanding  the  sur- 
cease of  justice,  he  had  been  oblidged  to  constant  attendance  in  Edin- 
burgh, and  had  exercised  the  office  of  Bibliothecarius  for  two  years  at 
the  beginning,  without  any  acknowledgment  therefor,"  and  craving  his 
last  year's  salary,  appoints  it  to  be  paid.     In  leaving  the  minutes 
relating  to  the  Library,  it  may  be  mentioned  that  "  Regulations  as  to 
buying  in  books"  will  be  found  at  page  141,  date  27th  February, 
1691;  and  that  an  inventory  of  papers  (engrossed  at  page  143,  9th 
March,  1691),  mentions  a  bundle  which  "containes  the  principall 
cattalogues  and  accompts  of  the   books  in  the  liberary,  with  the 
pryces  thereof  and  receipts  thereupon,  and  severall  commissions  anent 
the  buying  thereof,  numbered  1,  2,  3,  to  35  inclusive,  and  marked  P. 
Aikman."    These  papers,  we  fear,  must  have  been  destroyed  in  the 
conflagration  of  1700,  which  bui  !ied  the  Library  out  of  its  first  dwell- 
ing, otherwise  they  would  have  afforded  pleasant  food  for  the  Biblio- 
maniac. 

It  is  cnrious  to  mark  from  what  small  be^nnings  this  Library  has 
swelled  to  its  present  noble  proportions.  It  numbers  at  present 
somewhere  about  two  hundred  thousand  volumes,  and  its  pecuniary 
value  is  incalculable.  Everything  that  the  Faculty  can  do  to  preserve 
it  should  be  done;  but  it  is  well  known  that  their  limited  funds 
are  altogether  inadequate  for  the  purpose  of  keeping  it  up  in 
accordance  with  its  national  character  and  importance.  The  Faculty 
has  no  money  to  purchase  foreign,  American  publications,  or  even 


*  He  was  refueed  permiaBion  to  practise  as  an  advocate.  See  a  letter  of  Mackeiuslo 
to  Lord  MelviUe,  in  Leven  and  Melville  Paperg,  p.  12S  (June,  1GS9),  in  which  he  com- 
plaini  of  his  position,  saying: — "I  see  not  why  lawyers  of  my  standing  (especiaUy  when 
I  only  remain  of  the  old  stw^)  shoold  be  forced  to  leave;  .  .  .  and  the  last  Presl^ 
dent  was  pleased  to  say  that,  till  I  returiied,  after  the  King  put  me  out,  the  Lords 
oonid  not  understand  the  pleadings;  and  if  they  could  not  when  he  was  ther,  wJmt 
will  they  nowt  I  seek  no  publict  employment,  and  so  am  rivall  to  no  man;  but  the 
tibertie  of  informing  jadgee  (wAo,  to  my  great  re^rat,  need  %t\  is  a  cheap  and  innocent 
favonr,  and  yet  it  will  oblidge  me  sufficiently,  and  keep  me  from  being  suspected  of 
what  idleness  suggests,*'  etc.  This  letter  shows  that  Mttckenzie's  position  required  him 
to  be  very  circumspect  in  his  behaviour  and  movements,  as  well  as  that  his  respect  for 
the  law  of  the  people  before  whom  he  practised,  was  no  greater  than  that  entertained 
by  some  very  great  Advocates  of  modem  times.  The  author  of  his  life  says  he  airived 
at  Oxford,  where  he  afterwards  resided,  in  September,  16S9. 
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those  rare  tomes  connected  with  oar  own  literature  which  are 
occasionally  for  sale.  An  original  edition  of  the  works  of  Shakespeare 
was  lately  exposed  for  sale  in  Edinburgh.  Such  a  book  should  have 
been  added  to  the  other  rich  possessions  of  the  Library;  but  the  want 
of  money  hindered  the  librarian  from  even  considering  the  propriety 
of  purchasing  it. .  The  result  is  that  this  copy  of  Shakespeare  will 
probably  go  to  the  United  States,  the  government  of  which  we  are 
informed,  has  agents  employed  to  purchase  up  all  rare  originals  and 
early  copies  of  our  old  English  authors.  We  earnestly  hope  that  the 
arrangement  so  nearly  concluded  for  obtaining  a  Qovemment  grant 
for  the  support  of  this  Library,  on  condition  that  its  treasures  shall  be 
accessible  to  the  public  as  a  matter  of  right,  and  in  a  convenient  and 
comfortable  reading  room,  will  no  longer  be  delayed.  We  believe  that 
no  one  but  Mr  Lowe  h&s  to  bear  the  blame  of  another  year's  delay  in 
the  payment  of  this  grant.  The  urgency  of  the  matter  may  be  imagined, 
when  we  mention  these  facts:  For  forty  years  hardly  a  foreign  book 
of  any  kind  has  been  added  to  the  Library,  and  even  in  jurisprudence 
many  standard  works  are  wanting.  The  mere  binding  and  storing  of  the 
publications  sent  from  Stationers'  Hall  is  a  heavy  burden  to  the  Faculty, 
the  year  1867,  for  example,  having  added  to  the  Library  no  fewer  than 
16,000  pamphlets.  These  are  kept  for  the  public  use  rather  than  for 
that  of  the  owners  of  the  Library;  and  it  will  be  no  more  than  just  if 
Mr  Lowe  next  year  will  open  his  churlish  hand  and  begin  the  annual 
payment  of  i?3,000  a  year,  which  is  required  to  pnt  the  Library  on  a 
proper  footing. 


Tlie  Inferior  Judge  in  Scotland,  By  Frederick  Hallard,  Advo- 
cate, one  of  the  Sheriff-Substitutes  of  Midlothian.  Edinburgh: 
T.  &  T.  Clark,  38  George  Street.     1869. 

This  inferior  Judge  begins  his  pamphlet  with  a  long  apology  for  hi* 
own  temerity.  It  is  very  sad  that  such  an  apology  should  be  needed. 
The  fact  that  the  utterance  of  certain  opinions  should  be  even  sup- 
posed to  imperil  a  man's  prospects  of  promotion  or  his  official  com- 
fort, is  an  important  element  to  be  considered  with  regard  to  the  pro- 
posed reconstruction  of  the  Scottish  judicature.  The  insinuations,, 
moreover,  freely  made  as  to  the  motives  of  those  who  have  taken  part 
in  the  "Double  Sheriffship"  controversy,  appear  to  us  to  be  not 
merely  worthless,  but  unworthy.  That  the  partizans  on  both  sides 
are  actuated  by  some  motives  other  than  and  besides  regard  to  the 
public  interest,  cannot  be  doubted.  But  it  would  be  a  loss  to  the 
public  if  the  existence  of  such  motives,  or  the  tenure  of  any  public 
office,  were  allowed  to  prevent  the  best-informed  men  from  contribut- 
ing to  the  solution  of  the  question.  What  judiciary  system  is  best  for 
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the  people?  We  hope  that  the  time  is  nearly  past  when  inferior 
Judges  shall  be  held  to  ''  merit  dismissal/'  and  shall  actually  undergo 
snubbing  and  reprimands,  for  holding  different  opinions  from  their 
superiors  as  to  the  utility  or  importance  of  their  respective  offices. 
Mr  Hallard  has  enlarged  upon  this  theme — some  may  think  he  has 
enlarged  ad  nauseam;  but  undoubtedly  it  is  an  unwholesome  thing 
for  any  profession  that  it  should  be  separated  into  groups,  each  of 
which  looks  to  the  members  of  a  higher  and  less  numerous  group,  not 
merely  for  honour,  but  in  many  cases  for  the  very  means  of  living. 
The  painfulness  and  the  other  evils  may  be  and  are  alleviated  or 
covered  over  by  mutual  courtesy  and  respect;  but  the  effect  of  such  a 
state  of  things  on  the  independence  and  moral  tone  of  the  profession 
is  not  the  less  damaging.  We  are  not  now,  however,  dealing  with  the 
internal  condition  of  the  bar  or  of  the  legal  profession,  except  in  sa 
far  as  it  concerns  the  question  of  inferior  Courts. 

Mr  Hallard,  we  think,  has  done  some  service  in  pointing  out  that 
the  status  or  prestige  of  the  inferior  Judge  who  does  the  work,  that 
is  to  say,  of  the  Sheriff-Substitute,  is  unduly  depressed,  and  his 
efficiency  proportionally  impaired,  not  only  by  his  inadequate 
salary,  but  by  his  being  merely  the  hand  or  deputy  of  a  greater 
superintending  and  responsible  dignitary.  Contrary  to  the  policy 
followed  in  other  judicial  offices,  of  clothing  the  judicial  power  with 
all  possible  honour,  the  Sheriff-Substitute  receives  for  his  work  "  pay, 
but  not  honour."  To  ensure  a  supply  of  reasonably  efficient  men  for 
the  important  office,  he  argues  that  the  State  must  give  the  office 
an  attractiveness,  in  respect  of  pay,  honour,  and  leisure,  more  duly 
proportioned  to  the  attractiveness  of  the  other  grades  of  the  judicial 
office.  The  argument  is  not  without  weight,  though  it  is  diffuse, 
and  its  effect  is  sometimes  impaired  by  a  want  of  dignity  in  the 
manner  of  stating  it  It  is  not  a  sufficient  answer  to  it  to 
say,  "  Look  abroad  over  Scotland,  and  where  do  you  find  the  resi- 
dent Judges  whose  qualifications  deserve  the  high  dignity  and  re- 
muneration demanded?"  This  is  the  stock  answer  to  Mr  Hallard's 
azgument  It  cannot  but  be  offensive  to  some  worthy  people,  just  as 
a  similar  and  equally  true  observation  in  regard  to  Sheriffs-Principal 
would  be.  But  if  we  admit  it  to  be  true,  the  only  way  to  improve 
the  character  and  qualification  of  the  local  Judge  is  to  demand  a 
change  in  this  respect.  He  will  never  be  generally  efficient,  as  Mr 
Hallard  only  too  conclusively  shows,  unless  his  office  is  made  a  prize, 
instead  of  being  a  refuge  from  professional  failure.  But  we  shall 
let  our  author  speak  for  himsilf  in  the  following  series  of  extracts: — 

**  For  his  work  he  (the  Sheriflf-Substitute)  receives  pay,  but  not  honour.  How 
Khoold  he?  Honoar  attends  large  official  salaries;  bat  his  salary,  measured  by 
the  scale  of  a  lawyer's  remuneration,  is  not  large.  Honour  attends  even  the 
mere  prospect  of  promotion;  but  his  chances  of  promotion  are  next  to  nothinfr. 
Some  honour  most  attend  an  office  which  is  given  to  an  unprofessional  man,  a 
Bailie  or  Justice,  for  example,  as  a  badge  of  honour;  but  this  office  (of  Sheriff- 
Sohstitate)  is  given  to  a  professional  man  not  by  any  means  as  a  badge  of  honour, 
nor  in  the  least  degree  as  a  token  or  reward  of  professional  excellence.  On  the 
oontary,  it  is  an  ofiSoe  inevitably  associated  in  men's  minds  with  professional 
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failure.  This  List  circumstance  is  the  key  to  much  that  is  not  otherwise 
intelligible.  It  explains  the  scorn  which  in  the  Parliament  House  has  often  met 
any  plea  for  increased  pay  or  for  promotion  urged  in  the  behalf  of  the  Sheriff- 
Substitutes;  scorn  not  unmingled  with  alarm  at  the  possible  changes  to  which 
such  concessions  might  lead.  *  These  officials^'  it  is  there  said,  *  are  very  well  ofiV 
and  should  be  thankful  They  made  nothing  worth  mentioning  per  annum  at 
the  bar.  They  now  securely  enjoy  the  decencies  of  life;  a  few  of  them  dwell  cveh 
on  or  within  the  borders  of  affluence.'  Plainly  their  position  is  that  of  public 
servants  who  receive  wages  for  their  labour,  but  must  not  look  to  receive  honour 
also.  The  honour  due  to  their  work  is  not  theirs;  it  belongs  to  another  iu  whose 
name  they  act,  and  under  whose  control  and  superintendence  their  whole  official 
life  is  supposed  to  be  spent     .... 

"  I  take  leave  to  contend  that  it  would  be  better  for  the  administration  of  justice 
if  the  great  gulf  fixed  between  the  superior  and  inferior  Judge  were  not  quite  so 
wide,  if  it  were  not  quite  impassable,  if  the  office  of  an  inferior  Judge,  worthily 
filled,  were  one  of  the  recognised  qualifications  for  the  office  of  a  superior  Judge. 
It  may  be  said  that  the  interval  of  which  I  complain  Ls  no  more  than  the  accuiHte 
measure,  the  true  expression,  of  the  difference  between  the  two  offices  in  point 
of  importance.  My  contention  is  that  that  interval  is  out  of  all  proportion  to 
this  difference.  Let  us  enumerate  rapidly  the  purely  judicial  functions  of  oiur 
paid  inferior  Judge.  He  decides  finally  civil  causes  up  to  ^12.  He  shares  with 
certain  Judges  of  the  Supreme  Court,  the  Lords  Ordinary,  the  power  of  deciding 
in  the  first  instance  all  civil  causes  of  whatever  amount,  provided  no  question  of 
personal  status,  nor  certain  questions  of  heritable  right,  be  at  issue,  nor  any  form 
of  pleading  known  to  lawyers  as  a  reduction  or  declarator.  He  has  important 
duties  to  fulfil  in  matters  of  bankruptcy  and  succession.  As  a  Criminal  Judge, 
he  can,  w^ithout  a  jur}%  convict  and  sentence  an  accused  person  to  sixty  days' 
imprisonment.  Sitting  with  a  jury,  he  can  punish  with  two  years'  hard  labour  in. 
prison. 

"  Had  I  accurate  statistics,  I  should  like  to  take  the  work  done,  the  honour 
and  leisure  enjoyed,  the  pay  received  by  five  of  the  busiest  Sheriff-Substitutes  in 
the  coTmtry,  and  compare  with  them  the  work,  the  honour,  the  leisure,  and  the 
pay  of  the  five  Lords  Ordinary.  I  could  easily  select  five  such  Sheriff-Substitutes, 
whose  united  salaries  would  not  equal  J5001)  a  year.  Thrice  in  the  year  they 
are  entitled  to  a  fortnight's  holiday,  which  they  do  not  always  get.  By  the 
constitution  of  their  office,  the  honour  due  to  their  work  belongs  not  to  them 
but  to  some  one  else  said  to  su|)erintcnd  and  control  them,  and  to  be  responsible 
for  what  they  do.  Their  chance  of  becoming  Lords  of  Session  is  so  absolutely 
null  that  the  mere  suggestion  of  such  a  thing  sounds  like  sheer  extravagance. 
Sum  up  now  the  money  which  in  any  one  year  they  dispose  of  irrevocably  m  the 
Small  Debt  Court.  Sum  up  the  value  of  those  interests  which  like  the  Lords 
Ordinary,  they  dispose  of  as  Judges  of  First  Insfcince  (prima  iiistantiai).  Sum 
up  the  number  of  pcreons  who  receive  at  their  hands  a  first  sentence  of  imprison- 
ment; a  transaction  more  important  to  the  individual  and  to  society  at  large  than 
many  a  sentence  competent  only  in  the  Justiciary  C  'ourt.  Eeckon  up,  if  you  can, 
the  amount  of  redress  they  are  called  upon  to  give,  the  amount  of  suffering  which, 
rightly  or  wrongly,  they  are  called  upon  to  inflict.  Passing  by  their  other  work, 
turn  now  to  the  other  branch  of  the  comjwrison. 

"The  fivo  Lords  Ordinary  receive  salaries  amounting  in  all  to  £15,000  a  year. 
Their  position  is  all  but  the  highest  to  whiclyi  lawyer  can  aspire.  They  are  not 
without  leisure  even  in  their  w^orking  seasoii^  their  holiday  is  not  much  less,  if 
you  put  it  all  together,  than  four  or  five  months  in  the  year.  During  the  vacation 
they  have  a  sprinkling  of  Bill  Chamber,  jury  trial,  and  JusticLiry  work,  and  trials 
witliout  a  jur)'.  As  Outer  House  Judges,'they  decide  on  an  average  about  four 
cases  each  weekly  during  little  more  than  six  months  in  each  year.  These  four 
decisions  are  not  final;  tliey  are  mere  preparation  for  the  Inner  House.  Most  of 
the  other  Outer  House  work  is  mere  preparation  for  that  preparation.  Except  as 
to  territory,  the  Lord  Ordinary  is  an  inferior  Judge  merely;  the  most  expensive 
kind  of  inferior  Judge 
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"My  practical  inference  from  the  admitted  importance  of  the  inferior  judicial 
office  is  to  exclude  the  unpaid  Judge  from  any  function  for  the  right  fulfilment  of 
vhic^  a  professional  training  is  demonstrably  necessary,  and  to  make  the  paid 
office  a  prize  sufficient  to  induce  an  able  lawyer  specially  to  qualify  himself  for 
its  duties.  I  want  it  to  be  a  step  in  a  successful  career,  not  a  consolation  for  an 
unsuccessful  one.  Therefore  I  ask  for  the  inferior  Judge  a  high  standard  of 
preliminary  qualification,  a  good  salary,  and  a  fair  chance  of  the  highest 
professional  honours 

^He  has,  it  is  true,  a  narrower  and  obscurer  field  for  the  display  of  these  good 
qualities.  Are  they  on  that  account,  and  within  that  narrower  and  obscurer  field, 
less  precious  ?  Each  jurisdiction  being  added  to  each,  that  narrower  and  obscurer 
field  makes  up  the  whole  cotmtry.  Note  also,  in  passing,  that  the  difficulties  of 
a  legal  question  are  by  no  means  commensurate  with  the  importance  of  the  stake 
at  issue.  The  stake  may  be  large  and  the  question  clear;  tne  stake  may  be  small 
and  the  question  beset  with  difficulties.  The  inferior  Judge  must  often  deal  with 
the  rights  and  interests  of  poor  people;  much  of  his  work  is  liable  to  no  reyiew, 
except  as  a  rare  and  extraordinary  remedy.  The  assistance  of  the  ablest  pleaders 
is  not  for  him;  any  assistance  whatever  of  that  kind  is  often  entirely  absent  from 
his  court;  he  acts  less  in  the  broacl  daylight  of  public  and  professional  opinion; 
moie  difficult  to  him  is  the  golden  rule  of  equal  justice  to  rich  and  poor,  much 
more  firequent  are  his  opportunities  of  appl^ng  it  Do  these  considerations 
lessen,  do  they  not,  on  the  contrary,  greatly  mcrease  the  value  of  his  personal 
character  and  abilities  as  a  \Judge  ?  I  hare  heard  it  said,  that  for  his  work  a  rough 
kind  of  justice  will  do,  as  if  the  phrase  meant  anything  but  a  kind  of  justice  having 
in  it  a  great  deal  of  injustice.  Is  it  then  of  little  moment  that  there  should  be  a 
great  deal  of  injustice  in  deciding  judicially  upon  the  rights  and  interests  of  the 
poor?  Every  check,  or  help,  or  incitement  which  surroimds  the  superior  Judge, 
and  is  lacking  in  the  case  of  his  humbler  brother,  is  an  argument  to  obtain  for 
the  lower  office  the  highest  judicial  qualities  for  which  the  country  can  affi)rd  to 
pay  in  the  shape  of  saliBiry  and  hopes  of  promotion." 

Perhaps  the  weakness  of  the  argument  on  the  side  of  the  double 
office  is  nowhere  more  conspicuous  than  when  its  utility  is  rested  on 
the  superintendence  exercised  by  the  Sheriff  in  Edinburgh.  The 
saperintendence  of  a  Court  of  appeal  is  something  that  may  be  felt, 
and  even  to  some  extent  guaged;  but  it  is  difficult  to  see  what  kind 
of  superintendence  can  be  exercised  by  a  man  in  the  Parliament 
House  over  the  unreviewable  decisions  of  another  man  at  Banff  or 
Stomoway. 

"  A  prisoner's  declaration  is  taken.  Does  the  Sheriff,  pleading  at  that  moment 
an  important  case  in  Edinburgh,  superintend  that?  If  he  does,  let  us  be  told  in 
what  sense  and  to  what  effect.  Another  prisoner  is  brought  in  for  sununary  triaL 
The  Sheriff-Substitute  sits  as  jud^e,  hears  the  evidence  and  argument^  aquits  or 
convicts.  Dotf<:  the  Sheriff,  pleading  or  not  pleading  in  the  metropolis,  super- 
intend that?  1  3reisa  long  roll  of  small  debt  causes  on  which  the  Sheriff- 
Substitute  expends  his  energies  from  mom  till  noon,  from  noon  till  dewy 
eve.  The  superintending  Sheriff  not  being  there,  how  does  he  superintend  ? 
In  the  Sheriff's  Bankruptcy  Court,^  the  Sheriff's  Criminal  Jury  Court,  we  have 
the  like  &ct  and  the  like  theory.  The  Sheriff's  name  or  title  is  on  all  the  writs ; 
in  theory  he  may  be  present,  as  in  England  the  sovereign  is  by  fiction  of  law 
present  in  the  Court  of  Queen's  BencL  In  fact,  the  Sheriff  is  in  Edinburgh, 
perhaps  pleading  a  cause,  perhaps  delivering  a  lecture,  perhaps  chatting  pleasantly 
^ith  some  brother  Sheriiis  beside  one  of  the  Outer  House  fires,  toiling  uneasily, 
pediaps,  in  quest  of  a  lighthouse  among  the  still  vexed  Hebrides.  But  suppose 
nim,  if  you  wiU,  personally  present  in  ms  court-room,  in  fa/ct  as  well  as  in  theory. 
Will  the  superintendence  doctrine  gain  much  by  that  supposition?    It  is  too 
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plain  for  ai]^iuent  that  the  Sheriff  cannot  sit  beside  the  Sheriff-Substitnte^ 
without  superseding  him.  Veniente  Rege,  said  the  old  absolutist  ad^^,  cessat 
lex.  It  is  unquestionably  trae  that  veniente  Sheriff,  cessat  Sheriff-Substitute. 
The  Sheriff  being  present  the  Sheriff-Substitute  is  nought.  Of  the  superinten- 
dence theory  reduced  to  fact,  this,  therefore,  is  the  sum,  so  fnr  as  we  haye  gone : 
absent,  the  Sheriff  does  not  superintend,  just  because  he  is  absent ;  present,  he 
does  not  superintend,  just  because  he  supersedes. 

"  If  you  mean  that  the  Sheriff  superintends  the  Sheriff-Substitute,  as  the  Inner 
House  superintends  the  Lord  Ordinary,  as  the  House  of  Lords  superintends  the 
Court  of  Session,  it  will  be  well  to  say  so.  Bemember  this,  howerer,  that  if  super- 
intendence means  appeal,  the  inevitable  corollary  is  that  where  there  is  no  appeal 
there  is  no  superintendence.  As  a  Small  Debt  Judge  therefore,  as  a  Judge  in 
Bankruptcy,  as  a  Criminal  Judge  with  or  without  a  iury,  the  Sheriff-Substitute 
is  not  superintended  by  the  Sheriff;  that  is  to  say,  a  large  and  important  portion 
of  his  work  escapes  such  supervision  altogether." 

Beverting  at  a  later  stage  to  the  degraded  position  of  a  Sheriff- 
Substitute  under  the  existing  system,  Mr  Hallard  says — and,  not 
sympathiziug  at  all  in  the  theory  that  this  is  merely  a  sentimental 
grievance,  but  rather  holding  that  it  is  a  grievance  seriously  detri* 
mental  to  the  public  service,  we  think  that  he  says  justly — ^with 
reference  to  the  objection  that  "for  every  vacancy  a  dozen  eager 
hands  are  held  up:" — 

'*  Is  not  a  small  but  certain  salaiy  better  than  few  and  uncertain  fees?  Even 
now,  not  the  hope  of  professional  distinction  leads  a  man  to  seek  for  the  office  of 
a  Sheriff-Substitute,  but  the  fear  of  poverty  in  one  of  its  sharpest  forms, — ^the 
poverty  of  an  educated  man  with  no  resource  but  his  profession,  and  that 
resource  a  failure.  Is  it  right,  in  the  public  interest,  that  this  should  be  the  chief 
inducement  to  accept  an  office  to  which  such  important  duties  belong? 

^'  To  sum  up  the  contrast  in  two  words,  Sheriff  means  success,  Shenff-Substitute 
means  failure.  The  success  here  meant  may  be  luck  onlv,  without  any  profes- 
sional distinction  or  the  capacity  for  axjquiring  any.  The  Sheriff's  chief  exc^lence, 
of  whatever  other  he  may  justly  boast,  is  perhaps  that,  as  Figaro  puts  it,  U  s^est 
dannS  la  peine  de  naitre.  But  whatever  the  personal  merits  of  the  Sheriff- 
Substitute  may  be,  his  acceptance  of  office  is  confession  that  his  professional  hopes 
are  dead.  By  this  step  he  loses  caste  in  Parliament  House  estimation.  Before 
acceptance  he  ranked  as  the  professional  equal  of  the  man  whose  official  servant 
he  has  now  in  a  great  measure  become,  even  although  it  be  true  that  the 
exigencies  of  the  public  service  have  at  last  given  him  something  of  the  inde- 
pendence which  befits  a  Judge,  and  although  it  must  be  acknowledged  that,  in 
some  places,  the  great  extent  and  importance  of  his  judicial  wonc  make  his 
subordmate  position  to  be  almost  forgotten.  His  place  and  salary  are  sure;  but 
another  man  may  at  an^  time  push  him  out  of  his  judicial  chair,  resuming  a 
merely  delegated  SLuthonty.  He  works  in  another  man's  name,  he  wields  ano^er 
man's  power,  he  is  officially  reverenced  as  another  man's  representative,  his 
exertions  are  (officially)  set  down  to  another  man's  credit  When  summoned  to 
the  Circuit  Court  of  the  district,  he  will  see  the  Sheriff,  his  superior,  sitting  there 
in  a  place  of  honour,  and  gravely  receiving  the  congratulations  of  the  Judges  for 
the  admirable  manner  in  which  justice  is  administered  in  his  county;  while  he, 
the  Sheriff-Substitute,  who  has  surely  contributed  somewhat  to  that  result,  is 
absolutely  ignored  and  unnoticed.  The  Circuit  over,  he  returns  to  his  Sheriffdom, 
to  his  dailjr  round  of  toil,  uncheered  by  any  hope  of  future  distinction,  while  the 
Sheriff,  as  in  duty  bound,  follows  the  Judges  back  to  Edinburgh;  for  the  law  is 
that  the  subordinate  shall  reside  within  the  jurisdiction,  and  the  superior  be  non- 
resident. If  the  Sheriff  should  fail  in  his  attendance  upon  the  Court  of  Session,, 
if  he  should  peraist  in  dwelling  within  his  Sheriffdom,  away  from  the  social 
attractions  of  Edinburgh,  far  from  the  great  highway  of  professional  life,  with 
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its  chauces  of  lacrative  employment  and  its  hopes  of  promotion,  the  Lord  Advocate 
will  prosecute  him,  and  the  Court  of  Session  vdU  punish.  One  can  imagine  the 
pecoliar  smile  which  lighted  up  the  face  of  that  ingenious  legislator  who,  by 
virtue  of  a  carefully-woi^ed  penal  clause,  converted  an  irresistible  temptation  into 
an  imperative  duty.    The  change  was  pregnant  with  other  changes.    .    .    . 

''It  is  a  bad  thing  that  a  man  in  an  important  judicial  office  should  as  far  as 
possible  be  dei>rived  of  the  honour  due  to  his  work,  and  be  shut  out  from  all 
nope  of  professional  distinction.  It  is  wrong  to  reduce  him  as  much  as  possible 
to  the  position  of  an  obscure  drudge.  For  any  exertion  beyond  what  is  absolutely 
necessary  to  carry  him  through  his  habitual  tasks  without  disgrace,  he  has  no 
motive  except  those  very  high  ones  which,  however  powerfully  they  may  operate 
in  a  few  heroic  moments  of  a  man's  life,  cannot  be  relied  on  as  motives  of  daily 
and  hourly  exertion.  He  may  be  a  man  of  energetic  and  active  temperament 
and  may  love  the  employment  to  which  he  has  given  lus  life.  But  the  contrary 
is  also  possible.  The  mere  fact  that  a  Sheriff-Substitute  is  a  Judge  makes 
continual  appeal  to  his  sense  of  duty;  and  there  are  men  around  him  whose  good 
opinion  he  had  rather  keep  than  lose.  These  things  are  much  but  they  are  alL 
Why  should  he  seek  to  obtain  fiame  as  a  local  Jud^e  1  This  can  only  bring  more 
work  to  his  court.  In  a  purely  selfish  point  of  view,  what  labour  he  saves  him- 
self is  so  much  gain;  what  trouble  he  may  conscientiously  take  is,  so  £Eir  as  any 
prospective  advantages  to  himself  are  concerned,  an  absolute  loss.  He  will  make 
nothing  by  it.  If  the  result  be  that  he  falls  into  a  careless  routine  of  duty,  his 
snperior  may  feel  thankful  for  an  occasion  now  and  then  afforded  him  of  coming 
in,  like  a  deus  ex  machind,  to  break  up  that  routine,  to  set  right  that  wrong,  and 
thus  cheaply  vindicate  the  utility  of  his  office,  the  reality  of  the  superintendence 
theory,    feetter  prevent  the  evil  than  cure  it." 

Mr  Hallard  entirely  disclaims  any  pretension  to  be  the  mouthpiece 
of  Sheriff-Substitutes;  but  the  truth  of  his  argument  is  su£Sciently 
attested  by  the  fact  that,  as  soon  as  a  Sheriff-Substitute,  especially  if 
he  be  a  man  of  ability,  accepts  his  office,  he  becomes  discontented 
with  his  position.  He  has  taken  it  for  the  sake  of  a  permanent  and 
secure  income,  but  he  soon  groans  under  the  bondage  or  degradation 
to  which  he  is,  or  fancies  himself,  subjected.  He  may  be  foolish  to 
do  so.  In  almost  every  case,  we  believe,  he  is  treated  by  his  "  maker" 
with  consideration  and  courtesy;  but  in  the  bottom  of  their  hearts 
five  out  of  every  six  of  the  Sheriff-Substitutes  consider  themselves 
deeply  injured  men.  They  are  probably  wrong.  They  ought  to  be 
deeply  grateful  to  the  benignant  hand  that  has  removed  them  from 
the  arid  boards  of  the  Parliament  House  to  green  fields  and  quiet 
waters.  But  they  are  not,  and  human  nature  almost  forbids  that 
ihey  should  be  so.  Unsuccessful  men  will  not  be  contented  in  any 
sitoation.  Make  a  local  Sheriffship  a  prize,  and  then  there  will  be 
a  fair  number  of  contented  men,  who  will  also  be  better  men  than 
can  ever  be  got  under  such  a  system  as  the  present 

Mr  Hallard  strenuously  insists  that  Sheriff-Substituteships  can 
never  be  satisfactorily  filled  up  so  long  as  the  man  who  accepts  such 
an  office  is  reputed  thereby  to  acknowledge  his  failure  in  the  Pariia- 
ment  House.  In  late  years,  various  appointments  have  caused  much 
surprise,  not  because  the  men  appointed  were  too  good  or  too  bad, 
but  simply  because  they,  having  a  certain  practice,  and  some  pro- 
speets  in  the  Parliament  House,  gave  up  the  battle  and  shelved  them- 
selves in  the  country. 
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We  have  heard  of  the  friends  of  a  man  making  perhaps  j^SOO  or 
j^400  a-year  in  the  Parliament  House  working  themselves  into  great 
indignation  because  he  preferred  to  go  to  a  country  town  as  local 
Judge  with  cf  700  or  «e800,  rather  than  wait  for  a  sinecure  in  Edin- 
burgh of  about  the  same  value.  We  trust,  however,  that  the  events 
which  have  caused  this  surprise  are  the  first  fruits  of  a  better  state  of 
feeling  with  regard  to  the  position  of  a  local  Judge. 

Perhaps,  if  we  consider  what  are  the  nature  and  conditions  of  suc- 
cess at  the  bar,  especially  of  success  as  a  junior  counsel,  it  ought  not 
to  surprise  any  one  that  good  and  able  men  should  prefer  a  certain 
and  honourably  earned  salary,  with  regular  but  not  oppressive  work, 
to  an  income  possibly  large  and  generally  precarious,  always  earned 
by  severe  labour,  and  sometimes  obtained  or  retained  only  by  means 
repulsive  to  men  who  rightly  think  that  the  advocate  should  never 
seek,  but  only  wait  for  the  clients  who  need  his  help.  A  more  gene- 
rally diffused  knowledge  of  the  means  by  which  success  at  the  bar  is 
frequently  attained,  would  contribute  to  remove  the  stigma  which  is  so 
deeply  felt  by  the  Sheriff-Substitutes,  and  would  teach  the  public  that 
the  junior  who  springs  suddenly  into  large  practice  is  not  always  the 
ablest  man.  It  would  be  utterly  wrong  to  deny  that  to  the  success- 
ful advocate  talents  of  some  kind  are  indispensable,  or  that  the  man. 
who  acquires  and,  as  a  senior  counsel,  retains  large  practice,  can 
only  do  so  by  virtue  of  his  own  abilities.  But  at  all  times,  and  now 
probably  more  than  at  any  previous  time,  there  is  a  kind  of  success  to- 
be  gained  by  arts  which  the  best  men  in  the  profession  refuse  to 
practise.  It  is  well  known  that  even  men  of  ability  and  mark  can 
hardly  get  a  firm  footing  in  business  without  having  recourse  to  opera- 
tions which,  in  England  more  than  in  this  country,  are  known  by 
technical  names.  "Touting,"  judiciously  done  by  influential  friends, 
has  been  known  to  float  a  man  of  moderate  abilities  and  little  law 
into  a  very  snug  practice,  and  even  to  bring  him  within  reach  of  the 
highest  prizes  of  the  profession.  "  Hugging  "  has  sometimes  been 
tried  to  an  enormous  extent;  and  it  has  been  alleged,  though 
we  decline  to  believe  it,  that  some  counsel  have  travelled  in  Glasgow 
and  the  West  for  business  as  bagmen  travel  for  orders.  "Nursing'* 
is  a  proceeding  which,  in  some  respects,  is  less  objectionable,  except 
where  it  is,  as  sometimes  happens,  the  effect  of  the  process  of  ''  buy- 
ing." Indeed,  it  must  exist,  so  long  as  natural  affection  and  friendship 
affect  the  conduct  of  men;  but  it  may  be  and  often  is  abused,  and 
in  some  cases  it  does  not  proceed  either  from  natural  affection  or 
from  any  friendship,  except  that  which  every  man  has  for  himself 
It  is  said  to  be  chiefly  practised  by  agents  in  very  large  business, 
whose  patronage,  especially  if  one  or  two  of  them  combine,  is 
suflBcient  to  make  the  fortune  of  the  happy  man  upon  whom  they 
bestow  their  care,  and  to  put  him  in  a  position,  if  he  has  tolerable 
ability,  to  return  their  favours  vrith  interest  It  is,  we  understand, 
essential  to  thoroughly  successful  "nursing,"  that  the  object  of  it 
should  have  some  ability,  otherwise  the  start  which  he  gets  in  this- 
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yny  is  apt  to  be  lost;  but  it  is  usoally  safe  to  produce  some  good 
result.  The  practices  at  which  we  have  hinted  might  form  the  subject 
of  a  separate  article;  but  for  our  present  purpose  it  is  enough  to 
have  mentioned  them.  If  their  nature  and  their  effects  in  securing 
professional  success  were  more  widely  known,  the  public  would  have 
a  higher  opinion  of  the  many  able  men  who  have  failed  at  the  Bar 
and  have  become  inferior  judges,  not  for  want  of  forensic  ability  or  of 
learning,  but  simply  because  of  their  lack  of  the  smaller  arts  by 
which  business  is  obtained,  or  of  the  fostering  aid  of  two  or  three 
monster  firms. 

Mr  Hallard's  chapter  on  "Cheap  Appeals"  combats  the  great  argu- 
ment of  the  supporters  of  the  existing  system  with  considerable 
courage  and  good  sense.  We  observe,  however,  that  he  believes  in 
the  very  questionable  argument  that,  "on  questions  of  fact,  appeals 
£rom  a  Judge  who  has  seen  the  witnesses,  to  a  Judge  who  has  not 
seen  them,  are  appeals  from  the  Judge  better  informed  to  the  Judge 
less  informed,"  and  therefore  ought  to  be  abolished.  We  do  not 
question,  at  present,  the  propriety  of  having  the  witnesses  examined 
before  a  Judge  who  is  to  form  an  opinion  upon  the  evidence,  but, 
always  assuming  that  a  Court  of  Appeal  gives  due  weight  to  the 
opinion  of  the  Judge  below  with  regard  to  matters  which  depend  on 
his  having  seen  the  witnesses,  we  cannot  doubt  that  an  appeal,  even 
on  matters  of  fact,  is  useful  and  indeed  necessary.  Differing  from 
many  on  both  sides  of  the  controversy,,  we  should  be  inclined  to  retain 
the  Double  Sheriffship  mainly,  if  at  all,  for  the  sake  of  the  appeal 
on  facts,  either  by  simple  review  of  written  proof  or  by  allowance 
of  a  new  trial  Law  will  always  be  more  satisfactorily  decided  by 
a  single  Supreme  Court,  which  secures  uniformity  of  rule  through- 
out the  land,  and  which,  with  sensible  arrangements  as  to  expense 
and  dispatch,  might  easily  dispose  of  all  appeals  in  which  points  of 
law  are  raised.  The  true  difficulty  in  dispensing  with  an  interme- 
diate Court  of  Appeal  is,  that  no  appropriate  remedy  remains  if  the 
Judge  of  first  instance  errs  in  determining  a  question  of  fact.  All 
would  regret  if  the  Supreme  Court,  or  any  of  its  Judges,  were 
to  have  its  time  wasted  in  considering  petty  matters  of  fact 
appealed  from  Kirkwall  and  Campbeltown;  and  some  would  pity 
still  more  the  suitors  to  whom  an  appeal  at  the  cost  of  ^10  a  side 
is  the  only  remedy  against  the  mistake  of  a  Sheriff-Substitute.  We 
think,  however,  that  the  controversy  will  probably  end  in  our  getting  a 
better  local  Judge,  assisted,  when  parties  desire  it,  by  a  jury  or 
skilled  assessors,  but  judging  of  facts  without  appeal  when  they  are 
left  to  his  sole  determination.  Like  Mr  Hallard,  we  alto- 
gether decline  to  entertain  the  idea  of  an  intermediate,  itinerating 
Court  of  appeal.  We  are  rather  disposed  to  think  with  Jeremy 
Sentham,*  that  in  a  perfect  judiciary  system  there  must  be  no  more 
than  two  grades  of  judicatories.  It  is  obvious  that  the  07ius  of 
proving  the  necessity  for  more  lies  on  the  advocates  for  the  multi- 

*  See  Contiimional  Code^  Wcrke,  vol.  ix.,  p.  469. 
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plication  of  judicial  offices.  In  this  empire,  indeed,  as  now  con* 
stituted,  we  cannot,  if  we  would,  get  rid  of  the  House  of  Lords, 
or  similar  super-appellate  Court  But  within  Scotland,  simplicity 
and  convenience  alike  demand  that  only  one  appeal  shall  be  possible. 
If  it  may  not  be  to  a  Supreme  Court  only,  and  must  be  to  a  Sheriff 
then  when  he  is  resorted  to  let  the  Sheriff  be  final 

The  remainder  of  Mr  Hallard's  pamphlet  we  recommend  to  our 
readers'  attention.  It  contains  many  suggestions  worth  consideran 
tion;  many  with  which  we  entirely  concur,  some  as  to  which  w© 
greatly  doubt,  and  some  which  we  entirely  disapprove.  We  content 
ourselves  with  one  or  two  additional  extracts: — 

^  Does  the  Sheriff  commonly  affirm  the  jud^j^ment  of  his  Substitute  ?  When  he 
alters  it,  is  the  alteration  as  often  for  the  worse  as  for  the  better?  Important 
qaeries  these ;  for  if  both  be  answered  in  the  affimative,  the  utility  of  the  Double 
Sheriffship  will  lie  in  a  very  hopeless  condition. 

"  My  information  is  that  an  affirmance  by  the  Sheriff  is  much  more  common, 
than  a  reversal.  In  the  absence  of  judicial  statistics,  I  give  this  as  nothing  more 
than  matter  of  hearsay,  but  as  nothing  less  than  matter  of  notoriety.  As  to  those 
cases  in  which  the  Sheriff  alters  his  Substitute's  judgment,  how  sHall  we  determine 
whether  such  alteration  be  more  frequently  right  or  more  frequently  wrong,  or  as 
often  the  one  way  as  the  other?  The  only  means  of  doing  so,  is  to  take  these 
conflicts  of  opinion,  which  have  come  up  to  the  Supreme  Court  by  advocation 
during  a  period  sufficient  for  the  purpose  of  this  inquiry,  and  to  set-off  the  ultimate 
success  of  one  side  against  the  ultimate  success  of  the  other.  If,  in  the  court  aboTe^ 
the  Sheriff  differing  from  his  subordinate  is  generally  right,  and  the  Sheriff-Sab- 
stitute  generally  wrong,  it  will  be  reasonable  to  make  the  same  inference  as  to  those 
cases  of  conflicting  opmion,  which  do  not  emerge  from  the  obscurity  of  the  court 
below.  In  like  manner  an  equal  division  of  what  is  seen  will  require,  as  matter 
of  inference,  an  equal  division  of  what  is  unseen. 

"  I  have  made  tnis  inquiry,  and  extended  it  over  ten  years.  The  result  is,  that 
where  Sheriff  and  Sheriff-Substitute  differ,  the  one  is  just  as  often  right  or  wrong 
as  the  other.  I  might  perhaps  claim  a  victory  for  the  Sheriff-Substitute  in  this 
contest,  but  I  am  content  with  less.  To  him,  with  his  reputed  inferiority  and  his 
many  real  disadvantages,  a  drawn  game  is  in  some  sort  a  victory.  Take  it  then  as 
a  drawn  game;  assume  the  score  on  either  side  to  be  eauaL  The  Sheriff  generally 
confirms  the  judgtuent  of  his  Substitute.  When  he  alters  it,  he  does  so  as  often 
for  the  worse  as  for  the  better.    .... 

"  Good  law,  like  any  other  commodity,  wiD  go  where  it  finds  a  good  price. 
Tempt  able  lawyers  to  pass  as  Judges  through  the  local  courts  on  their  way  to 
the  highest  judicial  honours.  Tempt  pleaders  to  make  the  provincial  Bar  a 
preparation  for  the  yet  more  brilliant  successes  of  the  metro]politan  Bar.  The 
true  way  of  putting  the  matter  is,  that  however  good  you  make  the  Local  Court, 
the  Superior  Court  will  always  be,  as  it  always  ought  to  be,  better.  Is  it  not  to 
rule  and  guide  all  the  rest?  Round  the  superior  court  the  most  eminent  lawyeis 
will  always  cluster ;  towards  it,  as  a  goal,  the  highest  professional  ambition  will 
always  tend.  Even  from  this  point  of  view  there  is  no  reason  for  grudging  the 
highest  legal  talent  to  the  provincial  courts,  if  you  provide  facilities  for  its  return 
to  the  metropolis.  I  do  not  propose  to  sacrifice  the  larger  to  the  narrower  interest, 
but  rather  to  enrich  and  strengtlien  both  by  drawing  them  into  closer  contact  with 
one  another. 

"  There  is  no  greater  heresy  than  the'  heresy  implied  in  the  common  phrase 
'  poor  man's  court'  Poor  men  wear  rougher  clothing,  eat  coarser  food,  hve  in 
smaller,  darker,  less  refined  and  salubrious  dwellings  than  rich  men.  They  must 
therefore  expect  a  coarser  kind  of  law  to  be  served  out  to  them.  Are  there,  then, 
two  kinds  of  justice?  I  know  that  there  is  high  authority  for  the  opinion  that 
the  inferior  court  is  intended  for  ^  trashy  cases,'  and  that  the  Double  Sheriffship 
is  a  useful  double  fence  to  prevent  these  trashy  cases  from  flooding  the  Supreme 
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OoQTts,  and  so  interrapting  their  augast  labours  in  elaborating  a  system  of  jnris- 
pmdence  which  shall  command  the  admiration  of  foreign  nations  and  grateful 
posterity.  I  take  leave  to  urge,  on  the  other  side,  that  superior  Court  and 
inferior  Judge  are  but  two  parts  of  a  system  intended  to  do  the  work  of  litigation 
alike  for  rich  and  poor.  Here,  if  anywhere  in  things  secular,  should  the  poor 
man  stand  on  a  level  with  his  richer  fellow-citizen." 

In  concluding  this  notice,  we  have  to  thank  the  author  for  the 
information  which  he  has  arranged  in  a  very  convenient  form  in  the 
appendix,  and  which  will  be  very  useful  in  the  course  of  the  contro- 
versy which  is  still  going  on,  and  which,  tiresome  as  it  has  become, 
■cannot  well  end  for  another  year.  In  that  controversy  Mr  Hallard's 
pamphlet  marks  an  important  stage. 


The  Law  Magazine  and  Law  Review;  or  Quarterly  Journal  of 
Jurisprudence:  for  May^  1869.  Being  No,  LIIL  of  the  New 
Series  (and  No.  163  of  the  Law  Magazine).  London :  Butter- 
worths,  7  Fleet  Street.    Edinburgh:  Clark;  and  Bell  &  Bradfute. 

Whether  on  account  of  the  greater  numbers  or  the  greater  public 
spirit  of  the  English  profession,  this  periodical  always  has  a  few 
Articles  in  it  worth  reading,  notwithstanding  the  fact  that  it  is  not 
<»onducted  on  those  commercial  principles  which  are  now-a-days  sup- 
posed to  be  necessary  to  the  vitality  of  every  such  undertaking.  In 
the  present  Number  such  Articles  are  perhaps  fewer  than  usual. 
There  are  two  quasi-obituary  notices  of  legal  celebrities,  the  one  t)f 
Lord  Wensleydale,  the  other  of  an  old  Circuit  leader,  Mr  John  Jones 
of  Ystrad.  There  is  a  review  of  Mr  Finlason's  new  edition  of 
Beeves's  EUstory  of  the  English  Law,  which  provokes  a  reflection  on 
that  neglect  of  the  history  of  the  national  jurisprudence  both  of 
England  and  Scotland,  which  makes  it  proper  and  profitable  to  edit  with 
<»re  and  learning  so  old-fashioned  and  inadequate  a  book  as  Reeves.^  An 
Article  on  Mr  Locke  King's  Seal  Estates  Intestacy  Bill  deals  with 
much  ability  and  liberality  with  the  question  raised  by  some  law 
Teformers  as  to  primogeniture.  The  best  paper  is  probably  Mr  O'Hara's 
on  the  Law  Digest  Commission.  That  on  the  Election  Inquiries 
suggests  that  the  Judge  who  tries  an  election  petition  should  make  a 
special  case,  or  what  we  should  call  findings  in  £Ekct,  and  that  his  law 
should  be  reviewable  by  the  Court  to  which  he  belongs,  an  obvious 
deduction  from  the  great  diversity  of  law  developed  in  the  judgments 
of  the  Election  Petition  Judges.  "Indexing  and  Digesting"  is  a 
review  of  Messrs  Gamble  &  Barlow's  Irish  Equity  Index,  and  of 
Messrs  Macpherson's,  Bell  &  Lamond's  Digest  of  Scotch  Decisions. 
It  is  chiefly  remarkable  for  the  undue  elevation  which  the  writer 
gives  to  Mr  Bobert  Stuart's  two  volumes  of  reports,  a  work  very 
rarely  seen  in  Scotland,  but  which,  because  its  author  has  attained  to 
the  dignity  of  an  English  Q.C.,  is  invested  by  the  reviewer  with  a 
dignity  and  value  far  beyond  the  production  of  any  merely  Scotch 
reporter.  As  usual,  the  writer  attacks  the  looseness  and  want  of 
precision  of  Scotch  law  language,  which  he  attributes  to  our  miscr- 
4ible  system  of  pleading. 
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The  Junior  Lord  Ordinary. — It  has,  for  some  time,  been  becoming 
more  and  more  evident  that  recent  legislation  has  thrown  too  mnch 
work  on  the  Junior  Lord  Ordinary.  Besides  the  ordinary  business  of 
an  Outer  House  Bar,  which  to  a  diligent  and  popular  Judge  is  no  light 
matter,  there  is  imposed  upon  him  the  duty  of  judging  in  the  great 
majority  of  petitions  in  which  the  Court  is  asked  to  exercise  an  equitable 
jurisdiction  in  regard  to  the  estates  of  pupils  and  other  persons  labouring 
under  incapacity.  He  has  also  exclusive  jurisdiction,  in  the  first  instance, 
in  all  Bill  Chamber  cases,  a  class  of  business  requiring  not  only  extra- 
ordinary despatch,  but  the  greatest  possible  quickness  and  clearness 
of  intellect.  The  latter  kinds  of  business  have  greatly  increased  in 
importance  with  the  increase  of  wealth  and  population,  and  it  appears 
to  us  that  the  time  has  come  when  the  Junior  Lord  Ordinary  should 
be  relieved  of  a  burden  which  is  well  nigh  intolerable,  and  that  the 
public  should  receive  facilities  for  carrying  through  business  which 
hitherto  they  have  had  only  through  the  most  praiseworthy  and  self- 
sacrificing  exertions  of  the  Judges  who  have  held  this  important 
position.  Though  there  has,  in  consequence  of  these  exertions,  been 
little  loud  complaint  in  the  past,  it  cannot  be  expected  that  every  Judge 
who  comes  to  the  bench  shall  be  equally  able  to  encounter  the  enormous 
and  trying  business  of  this  office.  And  it  would  be  a  peculiarly  graceful 
act  if  the  Lord  Advocate,  by  a  short  biU,  which  might  yet  be  passed 
this  Session,  would  procure  this  relief  for  a  Judge  who  was  long  associated 
with  himself  in  an  important  professional  office,  and  who,  although  now 
Junior  Lord  Ordinary,  has  only  reached  the  bench  under  the  present 
system  of  promotion,  at  a  more  advanced  age  than  most  of  his  colleagues, 
and  much  later  than  his  own  high  qualities  warranted.  How  the 
required  relief  is  to  be  given  we  do  not  presume  to  determine.  But 
if  it  is  thought  inexpedient  to  distribute  the  petitions  among  all  the 
Lords  Ordinary,  there  seems  to  be  no  particular  reason  why  they  should 
be  laid  upon  the  Junior  Judge,  tf  it  is  said  that  no  change  ought  to 
be  made  pending  the  investigation  now  proceeding,  we  answer  that  this 
matter  is  peculiarly  pressing,  as  any  one  may  ascertain  by  inquiry  in 
the  Parliament  House. 

Arbitrations, — ^When  in  both  ends  of  the  island  men  are  casting 
about  for  remedies  for  the  imperfections  of  the  law  Courts,  it  is  too 
often  forgotten  that  a  large  class  of  the  community,  either  from  the 
defect  of  the  law,  from  their  own  ignorance,  or  from  following  the 
counsel  of  interested  advisers,  are  sufiering  from  the  gross  defects  of  a 
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kind  of  tribunal  which  is  instituted  to  meet  the  inability  of 
the  regukr  judicatories.  It  is  well  that  attention  should  have  been 
<^ed  to  its  gross  irregularities  and  abuses  by  a  person  whose  censure 
must  be  heard  with  respect  Mr  Juland  Danvers,  the  official  repre- 
sentative of  the  Indian  Council  on  the  boards  of  the  Indian  railways, 
writes  to  the  newspapers  to  expose  the  delays  and  obstructions  to 
justice  in  the  present  system  of  arbitration.  He  does  so  by  the  simple 
account  of  a  case  of  which  he  is  cognizant,  and  which  illustrates  very 
forcibly  the  grievance  of  which  most  persons  involved  in  arbitrations 
have  to  complain.  His  observations  are  not  inapplicable  to  proceedings 
in  Scotland  as  well  as  in  England.    He  writes: — 

"  A  contract  was  entered  into  between  a  railway  company  and  a  contractor  for 
the  execution  of  a  line  of  railway  in  India.  The  contract  was  put  an  end  to 
•  before  it  had  been  carried  out,  for  what  reason  I  need  not  here  enter  into.  An 
actioa  was  commenced  by  the  contractor  in  1860  for  the  recovery  of  a  balance 
alleged  to  be  due  to  him.  The  case  was  brought  before  the  Court  of  Exchequer, 
and  referred  by  that  Court  in  December,  1860,  to  an  arbitrator.  The  sittings 
commenced  in  1861.  From  time  to  time  the  period  of  making  the  award  was 
enlarged  until  May,  1863,  when  it  was  extended  at  the  instance  of  the  arbitrator 
to  Tnnity  Terra,  1870.  This,  of  course,  would  not  have  prevented  the  award 
being  made  sooner  if  the  arbitrator  had  felt  that  he  was  in  a  position  to  do  so. 
This  is  1869,  more  than  eight  years  from  the  commencement  of  the  suit,  and  it 
is  still  going  on.  During  these  eight  years,  with  2,500  working  days,  the  arbitrator 
has  had  224  sittin^ips,  or  an  avera^  of  28  per  annum.  It  appears  to  be  tJie  practice 
in  the  legal  prof esnon  far  an  arbUraJtion  case  to  give  way  to  any  engagement  which 
either  arbitrator  or  counsel  may  have  made,  whether  before  or  after  the  arbitration 
commenced.  Many  of  the  so-called  *  sittings'  above  enumerated  were  accordingly 
not  'sittings;*  they  were  simply  meetings  which  were  immediately  adjourned. 
The  arbitrator,  perhaps,  had  some  other  engagement,  one  or  both  of  the  counsel 
on  either  side  had  other  business  to  attend  to,  :md  the  case  could  not 
proceed  The  only  work  done  was  to  pay  the  fees  to  arbitrator,  counselj  loitnesses, 
and  solicitors.  There  have  been  1 7  wrings  of  this  kind,  aiid  sometimes  one  of 
the  counsel  gives  out  that  he  will  be  unahle  to  aJtteml  for  weeks,  in  consequence 
of  oih&r  etigagement^, 

''  It  may  be  imagined  that  the  cost  of  conducting  a  ctise  of  this  kind  is  not  light. 
I  can  assure  ^ou  uiat  the  expenses  on  one  side  d^ne  Jiave  already  amounted  to 
upwards  of  £2%O0O,  How  much  longer  will  it  go  on,  and  how  much  more  will 
have  to  be  paid,  nobody  knows.  But  this  has  been  discovered.  The  parties 
concerned  are  helpless,  and  the  more  the  case  is  prolonged  the  more  they  wiU  have 
to  pay.  I  do  not  impute  motives  to  anybody,  and  when  I  remark  that  it  is  not  tJie 
interest  of  any  who  are  engaged  in  the  suit  (except  the  complainant  aiid  defendant) 
to  terminate  it  speedily,  my  observation  applies  to  all  cases  of  the  kind.  But  every- 
body who  knows  anything  of  human  nature  will  perceive  that  the  system  Ls  one 
that  offers  temptations  which  in  the  management  of  our  private  concenis  we 
shoold  avoid  placing  in  the  way  of  those  we  employ.*' 

Nothing  can  be  more  aggravating;  but  it  is  only  an  example  of  what 
occurs  every  day.  And  yet  this  is  what  foolish  clients  are  advised  to 
resort  to  as  preferable  to  Courts  of  law.  The  remedy  appears  to  be, 
first,  to  enlarge  and  improve  the  procedure  of  the  ordinary  tribunals 
so  as  to  enable  them  to  deal  with  the  cases  now  submitted  to  arbitration; 
and,  secondly,  to  make  the  arbiter,  where  still  employed,  in  all  cases 
strictly  an  officer  of  Court,  bound  by  a  more  rigid  code  of  rules,  and 
bound  to  report  at  short  intervals.    Under  the  first  head,  probably,  the 
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institution  o^  one  or  two  skilled  assessors  to  aid  the  Gonrt,  and  tbe 
appointment  of  examiners  or  official  reporters  or  commissioners,  wonld 
go  far  to  keep  within  the  sphere  of  the  regular  administration  of  justice 
many  of  the  cases  which  now  go  before  an  arbiter  chosen  very  much 
at  random,  and  chiefly  useful  in  spinning  out  proceedings,  so  that  they 
shaH  produce  the  largest  harvest  of  fees  to  himself  and  the  practitioners 
who  manage  the  case.  The  arbiter  is  now  amenable  to  no  control 
whatever,  while  the  innumerable  attempts  to  correct  his  decision  by 
appeals  to  the  ordinary  tribunals  show  that,  apart  from  the  mere 
question  of  expense  and  delay,  such  control  is  imperiously  required. 
A  wisely  arranged  system  of  arbitration,  under  the  superintendence  of 
the  Courts  of  law,  is  one  of  the  necessities  of  the  age.  Every  subject 
is  entitied  to  have  his  complaints  adjudicated  upon  by  persons  for 
whose  qualifications  the  state  vouches,  and  whose  proceedings  are  * 
conducted  under  the  sanction  of  publicity.  It  has  been  suggested,  and 
we  are  inclined  to  think  that  the  suggestion  deserves  the  attention  of 
the  commissioners  on  judicature  now  sitting,  that  a  body  of  professional 
men  willing  to  undertake  arbitration  business  should  be  appointed  by 
some  high  official,  such  as  the  Lord  Chancellor  or  the  Lord  President 
of  the  Court  of  Session;  that  when  an  arbiter  is  selected  by  the  parties 
or  appointed  by  the  judge,  some  means  should  be  taken  to  ascertain 
that  he  is  able  to  proceed  rapidly  with  the  reference;  that  a  system  of 
rules  should  be  framed  fixing  the  fees  and  procedure  applicable  to 
arbitrations;  that  any  party  should  at  all  times  be  at  liber^  to  apply 
in  Court  for  the  remedy  of  delays  and  defects,  under  certain  restrictions ;. 
and  that  every  person  taking  office  as  an  arbiter  should  be  bound 
annually  to  return  a  report  of  the  cases  before  him.  In  the  case  of 
arbitrations  before  laymen  not  approved  or  appointed  by  a  judge,  a 
greater  laxity  of  procedure  might  be  allowed;  but  even  there  certain 
general  rules  might  with  advantage  be  introduced. 

The  Patent  Laws. — ^Though  the  patent  laws  are  not  good  for  the 
public  at  large,  there  are  persons  for  whom  they  are  very  good  indeed. 
The  official  estimate  is  that  in  the  current  year  fees  amounting  to 
more  than  JP12,000  will  be  paid  to  the  English  Attorney-General  and 
Solicitor-General  for  examining  and  passing  patents,  and  more  than 
1000  guineas  to  their  clerks.  If  it  would  be  improper  to  say  that 
patentees  provide  law  officers  for  the  Crown,  it  may  at  least  be 
remarked  that  patentees  pay  a  very  large  sum  in  fees  to  those 
functionaries.  jP3450  will  also  be  payable  to  the  Scottish  and  Irish 
law  officers  and  their  clerks,  as  compensation  for  their  not  being  now 
allowed  a  share  of  the  spoil.  The  salaries  of  the  clerks  in  the  Patent 
Office  and  payments  to  gentlemen  who  abridge  specifications  of  patents 
at  78.  each  will  absorb  -^16,000  in  the  year,  and  ^19,000  will  be 
devoted  to  printing  and  drawing  to  explain  patents. 

Professional  Advertising. — ^A  great  deal  has  recently  been  written 
in  English  legal  and  medical  newspapers  about  professional  adver- 
tising. In  Scotland  it  has  not  hitherto  been  practised  in  its  more 
offensive   forms.    Our  attention  has  been  called  to  the  following 
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paragraph  and  tariff  which  appeared  in  the  Dundee  Advertiser  of 
J^nne  12.  We  recommend  it  to  the  deliberate  coosideration  of  the 
profession.    For  obvious  reasons  we  suppress  the  name  and  address : — 

TO  THE  INDUSTBIOUS  CLASSES. 

A  namber  of  genUemen  who  have  seen  the  banefal  effects  of  parties  dyiDg 

^thout  leaving  settlements,  have  requested  Mr ,  solicitor,  to  prepare 

three  sets  of  Wills,  which,  bdng  printed,  can  be  filled  up  to  suit  all  parties  and 

purposes;  and  Mr having  agreed  to  this  request,  he  will  devote  two  hours 

every  Saturday  night,  between  six  and  eight  o*clock,  for  filling  up  and  issuing 
sach  Wills,  and,  in  order  that  these  deeds  may  be  within  the  reach  of  the  poor 
man  as  well  as  the  rich,  the  charges  have  been  fixed  as  below.  In  making  this 
■announcement,  those  interested  have  no  wish  to  interfere  with  the  professional 
body  of  solicitorB  in  Dundee — they  simply  wish  to  induce  i>arties  to  settle  their 
worldly  matters,  so  as  to  prevent  all  disputes  after  death. 

Scale  of  CJui/rges. 

1.  A  Simple  Will  by  one  to  another, 5s  Od 

2.  A  Mutual  Will  by  Husband  and  Wife,       7s  6d 

S.  A  Will  to  Trustees,  containing  the  purposes  of  the  Trust,  ...      10s  6d 

Ho  stamps  are  required,  and  such  Wills  will  convey  both  heritage  and  moveables. 

Chambers, ,  Dundee. 

Calls  to  the  Bar. — ^The  following  gentlemen  have,  since  15th  Octo- 
ber last,  been  admitted  members  of  the  Faculty  of  Advocates: — Mr 
David  Gillespie,  B.A.,  Cambridge;  Mr  C.  H,  Maclachlan,  M.A., 
Edinburgh ;  and  Mr  David  Crichton. 

Scotch  Banks. — ^A  curious  attempt  is  being  made  in  Dundee  to  induce  the 
Government  to  transfer  to  itself  all  the  unclaimed  deposits  in  the  Scotch  banks — 
which  would  lead,  of  course,  to  a  similar  transference  of  the  imclaimed  deposits 
in  all  the  banks  of  the  United  Kingdom.  The  Treasury  was  communicated  with 
on  the  subject  of  obtaining  a  return  from  the  banks  of  all  deposits  which  had 
been  unclaimed  for  ten  years;  but  this  was  only  the  initial  step.  Mr  Stansfeld, 
however,  on  behalf  of  the  Treasury,  has  declined  to  do  anything,  pointing  out 
that  there  is  no  existing  authority  for  obtaining  such  returns,  and  that  it  is  not 
**  advisable  to  ask  for  the  publication  of  details  of  so  private  a  character,  unless 
there  were  precedent  for  it,  or  the  Government  were  assured  that  the  individuals 
interested  would  not  object  to  give  the  information."  We  hope  the  Treasury  is 
not  going  to  be  worried  by  this  preposterous  demand  more  than  Mr  Bright  was 
about  bottlenosed  whales,  thougn  the  demand  comes  from  an  adjacent  quarter. 
If  the  agitators  were  logical,  they  would  ask  that  everybody  should  pay  to  Uovem- 
pient  the  debts  which  their  creditors  do  not  claim.  We  know  of  no  reason  why 
bankers  should  do  so  more  than  other  people. — Economist. 

Obituary. — David  Ross,  Esq.,  Solicitor,  Commissary-Clerk  of  Ross 
and  Cromarty,  died  at  Tain,  May  23. 

ROBEBT  Patton,  Esq.,  Solicitor,  late  of  Kirkwall,  died  at  Edinburgh, 
June  6. 

Geobge  M'Ewax,  Esq.,  Advocate,  (1856),  son  of  the  late  Rev.  James 
M'Ewan,  Strathaven,  died  at  Melbourne,  Australia,  April  17. 

Chbistopher  Keer,  Esq.,  Solicitor,  Dundee  (1818),  died  in  Lon- 
don, Jane  1.  Mr  Kerr  was  a  native  of  Dundee,  and  at  the  outset  of 
his  professional  career  had  serious  disadvantages  to  overcome.  These, 
however,  his  force  of  character  soon  enabled  him  to  surmount.  In 
the  year  1822,  at  the  age  of  twenty-five,  he  was  appointed  Town 
Clerk  of  Dundee,  and  held  that  office  till  his  death.    Mr  Kerr's  poli- 
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tical  principles  were  strongly  conservative,  and  this  led  to  diflTerences 
between  him  and  the  Town  Council  elected  after  the  Reform  Act  of 
1832,  the  result  of  which  was  that  a  second  Town  Clerk  was 
appointed,  who  undertook  the  duties  connected  with  the  Council 
meetings.  This  arrangement  continued  until  a  few  years  ago,  when. 
Mr  Kerr,  through  his  colleague,  Mr  John  Anderson's,  death,  again 
became  sole  clerk,  and  he  resumed  the  duties  he  had  laid  down  in 
1832.  Mr  Kerr  had,  however,  all  along  acted  as  assessor  in  the 
Burgh  Court,  the  duties  of  which  oflSce  he  performed  with  much 
acceptability,  until  the  improvements  in  the  Sheriff  Courts,  introduced 
by  the  Act  of  1853,  caused  the  Burgh  Court  to  be  deserted.  Besides 
the  management  of  a  large  general  business,  the  deceased  devoted  not 
a  little  time  to  antiquarian  and  similar  studies,  and  at  the  time  of  his 
death  he  had  a  considerable  amount  of  matter  in  an  advanced  stage 
of  preparation  for  publication  by  the  Burgh  Records  Society.  Mr 
Kerr's  death  followed  at  the  interval  of  only  a  few  months  those  of 
his  only  son,  Mr  C.  W.  Kerr,  and  a  nephew,  Mr  J.  Nicholson,  jun., 
both  of  whom  were  in  charge  of  departments  of  his  business. 

Qeobgb  Gbeig,  Esq.,  of  Eccles,  W.S.  (1848),  of  Morton.  Whitehead 
&  Greig,  W.S.,  died  at  9  Abercromby  Place,  Edinburgh,  June  49. 

Fbancis  Steel,  Esq.,  late  Writer  in  Falkirk,  died  at  Corstorphine, 
June  19. 


SHERIFF  COURT  PRACTITIONERS. 

Edinburgh,  lUh  June^  1869. 

Sir, — To  those  who  have  perused  the  evidence  reported  by  the  Law 
Oommiasion,  and  have  taken  an  interest  in  that  part  of  it  which  mates  to  the 
proposal  that  all  law  agents  should  be  admitted  to  practice  in  any  Court,  it  will 
be  apparent  that  the  objections  to  the  proposal  are  (V\  that  the  only  advanta^ 
to  be  derived  therefrom  is  that  country  agents  would  be  entitled  to  their  costs  m 
conducting  Court  of  Session  Cases,  which  at  present  they  are  not;  and  that  thia 
advantage  could  be  obtained  by  reversing  the  existing  law  on  the  subject,  and 
.aUowing  such  costs  to  form  part  of  the  expenses  of  the  suit ;  (2)  that  difiicultiea 
would  arise  as  to  the  custody  of  the  proceedings;  and  (8)  that  it  would  deprive 
certain  societies  of  privileges  and  emoluments  which  they  at  present  enjoy. 

With  reference  to  the  first  of  these  objections:  the  procurators  examined,  with 
one  or  two  exceptions,  scarcely  did  themselves  justice,  for  although  they  start  with 
•the  aasertion  that  agents  should  all  be  put  on  the  same  footing,  they  allow  them- 
selves to  be  driven,  by  a  process  of  cross-questioning,  from  their  original  position 
into  admitting  that  it  would  be  no  advantage  to  country  agents  beyond  enabling 
them  to  charge  for  the  buisness  they  perform  in  Court  of  Session  cases.  Whfle 
the  senior  members  of  the  profession,  with  few  exceptions,  can  find  no  higher 
motive  for  the  proposed  change,  it  appears  to  me  that  the  junior  members,  to  whom 
the  change  woi:dd  be  of  vast  importance,  should  see  if  they  cannot  advance  some 
grounds  of  greater  public  utility.  And  with  that  view  I  will  endeavour  to  point 
out  some  considerations  which  to  my  mind  are  far  more  conclusive  than  any 
adduced  by  the  gentlemen  examined  before  the  Commission. 
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To  understand  the  matter,  it  is  necessary  to  observe  how  the  existing- 
exclnsiye  pnnl^es  operate.  And  as  I  am  more  intimately  acquainted  with  the- 
qfstems  which  prevail  in  the  different  societies  in  Edinburgh  I  will  take  the 
courts  there  as  an  example  of  what  prevails,  more  or  less,  in  different  parts 
of  the  country.  Others  may  be  able  to  explain  how  the  exclusive  privileges 
affect  them. 

The  Society  of  Solicitors  at  Law  is  the  most  intolerable  of  all  the  three  in 
Edinburgh.  With  a  Sheriff  Court  holding  jurisdiction  over  a  population  of 
about  300,000,  the  members  of  this  society,  which  has  the  exclusive  privilege  of 
pleading  before  the  Sheriff,  Commissary,  and  Dean  of  Guild  Courts,  number  at 
the  present  time,  according  to  the  Law  List,  22  individuals.  Certain  statutes, 
such  as  the  Bankruptcy  Act,  permit  an  encroachment  upon  these  privileges  by 
the  Supreme  Court  {practitioners,  but  not  to  any  material  extent.  The  Sohcitors 
,at  Law  have  practically  the  whole  business  before  these  three  courts.  It  is 
significant  that  no  member  of  this  society  has  appeared  before  the  Commission 
to  give  any  account  of  their  privileges,  or  to  give  evidence  regarding  any  one 
of  the  various  matters  enquired  into. 

Twenty-two  practitioners  in  ^  Sheriff  Court,  with  jurisdiction  over  a  popula-^ 
tion  of  800,000,  surely  betokens  extensive  practice  for  the  practitioners.  In 
no  place  in  Scotland  does  the  like  exist. 

In  these  days,  when  the  tendency  is  for  the  population  to  converge,  students 
of  law  must,  like  the  young  members  of  other  professions  and  occupations, 
follow  the  population,  and  in  the  generality  of  cases  they  settle  in  localities  where 
their  services  are  required,  leaving  for  ever  the  places  of  their  nativity.  On 
reac^iing  the  large  towns,  they  find  themselves  excluded  from  the  free  and 
Intimate  prosecution  of  their  calling,  by  the  existence  of  such  societies.  One 
essential  requisite  in  order  to  be  admitted  a  member  of  the  Edinburgh  Society, 
18,  that  you  must  serve  an  apprenticeship  with  one  of  the  twenty-two.  This  in 
the  cases  of  most  young  men  in  the  profession  who  settle  in  Edinburgh  is  out  of 
the  question;  in  fact,  it  never  is  the  case;  and  in  the  common  course  of  events 
cannot  be  so.  The  result  is,  that  young  men  who  have  served  their  apprentice- 
ship in  the  country,  and  who,  after  experience  in  Edinburgh,  and  attending 
the  University,  have  acquired  a  knowledge  of  their  profession,  find  that  they 
cannot  practise  it,  unless  they  return  to  the  county  whence  they  came.  They 
must  either  remain  in  a  servile  position,  or  return  to  a  field  already  pre- 
occupied. 

No  one  can  understand  the  great  hardship  thus  inflicted  upon  young  men, 
but  those  who  have  been  compelled  to  submit  to  the  one  or  the  other.  And 
this  does  not  embrace  all  the  evils  attending  the  system.  While  it  operates  so 
injuriously  upon  young  men,  it  has  also  a  prejudicial  effect  upon  the  public,  in- 
asmuch as  it  deprives  the  community  of  the  services  of  some  who  might  fairly 
be  expected  to  be  useful,  and  to  rise  in  their  profession. 

The  Society  of  Solicitors  before  the  Supreme  Court,  although  it  enjoys 
exclusive  privileges,  is,  I  am  free  to  confess,  the  most  liberal  of  the  three  in 
admitting  members.  It  is  a  good  illustration  of  what  has  been  said  in  behalf 
of  young  men  from  the  provinces,  for  iti  seems  to  have  originated  in  the 
exigencies  of  that  case;  and  at  this  moment  its  members  are  aJmost  exclusively 
composed  of  gentlemen  who  reached  Edinburgh,  and  found  themselves  so 
situated  that  they  preferred  remaining  there,  to  returning  to  their  native  counties. 
But  while  they  enjoy  privileges  which  are  shared  in  by  none  except  the  Writers 
to  the  Signet,  thev  in  their  turn  are  debarred  from  entering  the  inferior  Courts, 
which  are  reserved  for  the  exclusive  twenty-two  on  the  one  hand,  and  on  the 
other,  from  exercising  certain  functions  which  are  enjoyed  by  the  Writers  to  the 
^gnet,  the  most  common  of  which  is,  signing  summonses  passing  the  Signet. 
Vnij  summonses  should  be  so  signed,  or  signeted,  except  that  the  latter  society 
will  have  it  so,  no  one  can  tell.  To  me  it  has  always  been  a  mvstery  why 
Sohcitois  before  the  Supreme  Court,  and  especially  the  young  members  of  that 
body,  submit  so  quietly  to  the  privil^es  of  the  Solicitors  at  Law,  while  they  are 
■0  numerous  and  must  necessarily  stand  in  need  of  other  than  the  modicum  of 
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practice  accorded  to  them.  None  are  more  interested,  or  would  be  more  bene- 
nted,  than  they  in  having  an  opportunity  afforded  tbem^  by  the  opening  up  of 
the  inferior  courts  in  Edinburgh,  of  exercising  their  profession  in  a  sphere  wluch, 
to  young  practitioners  of  the  present  age,  would  be  more  gratifying  than  that  to- 
which  they  are  con&ned.  And  if  this  were  so,  few  indeed  of  the  many  paltry 
cases  which  now  obstruct  the  business  of  the  Supreme  Court  from  the  simple 
fact  that  the  agent  employed  is  only  entitled  to  practise  there,  would  find  their 
way  there. 

I  next  advert  to  the  Writers  to  the  Signet,  and  although  they  have  exclusiTe 
privileges  such  as  those  already  referred  to,  they  are  of  such  a  kind  as  its 
memb^  would  be  as  well  without.  The  mere  privilege  of  signing  Court  writs, 
at  the  fixed  fee  of  2s  6d  a  piece,  cannot  add  much  to  their  oonseq[uence,  and  as 
this  is  the  only  tangible  advantage  they  derive,  it  would  be  considerate  to- 
relieve  them  of  it.  Saving  this,  the  solicitors  before  the  Supreme  Courts  and 
they  are  on  an  equal  footing,  so  far  as  practising  in  the  Supreme  Courts  is  con- 
cerned, and  like  that  body,  they  are  debarred  from  appearing  before  the 
inferior  Courts.  To  the  credit  of  the  Society  be  it  said,  that  in  their  report 
upon  LfOrd  Advocate  Gordon's  Court  of  Session  Bill  1868,  they  were  favourable 
to  the  proposed  course  of  opening  all  Courts  to  every  qualified  practitioner. 

It  has  l^en  asked  in  the  evidence  how  it  is  proposed  that  the  practitioners 
should  in  future  be  admitted,  if  they  were  to  have  the  privilege  proposed,  and 
whether  it  was  not  necessary  that  an  agent  practising  in  Edinburgh  should 
have  a  better  education  than  one  practising  in  Tobermory?  The  gentleman 
to  whom  the  latter  question  was  addressed  gave  a  conclusive  answer  when  he  said 
that  the  farther  distant  the  Court  was  from  the  centre  of  administration  of  the 
law,  the  greater  necessity  l^ere  was  for  the  agent  being  educated,  so  as  to 
afford  every  assistance  possible  to  the  provincial  judge  in  the  discharge  of  his 
duty ;  but  he  might  with  safety  have  added  that  any  conveyancer  in  that  remote 
part  enjoys  the  same  privilege  as  conveyancers  in  Edinburgh;  and  if  that  role 
prevails  with  reference  to  those  gentlemen  who  are  entrusted  with  the  prepara- 
tion of  the  most  valuable  deeds,  is  there  any  reason  why  Court  prac- 
titioners .  should  not  be  admitted  on  the  same  principle?  The  present 
curriculum  for  country  agents,  and  the  mode  of  their  examination,  is  different 
from  what  it  once  was,  and  if  not  higher,  is  at  least  as  high  as  that  of  any  of  the 
Edinburgh  societies.  Time  was,  when  the  practice  of  the  Supreme  Court  was 
so  different  from  that  of  the  Sheriff  Court,  that  a  knowledge  of  it  was  a  special 
qualification  for  being  admitted  to  practise;  but  recent  legislation  has  changed 
that,  and  the  country  agent  may  now  be  as  familiar  with  practice  as  the 
Edinburgh  agent.  The  law  in  both  Courts  is,  or  at  least  should  be,  the  same, 
and  any  one  capable  of  practising,  in  the  one  Court,  need  have  no  difficulty  in 
practising  in  the  other.  If,  however,  existing  boards  of  examination  be  not 
sufficient,  why  not  adopt  the  course  followed  in  the  medical  profession  ?  Let 
every  student,  when  he  passes  his  examination  at  college,  and  comes  up  to  a 
required  standard,  receive  a  certificate  that  he  is  duly  qualified  to  practise;  and 
once  in  possession  of  such  a  certificate,  permit  him  to  practise  anywhere  in  the 
kingdom.  The  English  system,  I  believe,  is  to  pass  a  board  of  examinators  in 
London,  and  having  done  so,  the  person  so  admitted  can  practise  anywhere 
in  England.  But  we  need  not  go  so  far  for  an  example,  for,  with  reference  ta 
two  branches  of  the  legal  profession  in  Scotland — ^the  highest  and  the  lowest — 
p. — Ed.  J.  ofJ.'] — a  similar  rule  prevails.  I  allude  to,  1st,  the  Advocates, 
who  pass  a  board  of  examinators  in  Edinburgh,  and  are  permitted  to  plead  in 
any  Court;  and  2d,  the  Notaries,  who  are  also  examined  in  Edinburgh,  and 
exercise  their  branch  of  the  profession  in  any  part  of  Scotland. 

It  is  gratifying  to  observe  that  one  of  the  Commissioners,  at  least,  is  alive  to 
the  importance  of  the  proposed  change,  to  the  younger  members  of  the  pro- 
fession, as  is  evinced  b^  the  questions  put  by  him  to  several  of  the  gentlemen 
examined.  Bat,  excepting  that  Commissioner,  none  of  the  others  seem  to  entertain 
the  idea;  and  their  whole  efforts  would  rather  appear  to  be  in  the  interests  of 
those  who  abready  enjoy  the  privileges,  or,  at  least,  in  devising  a  scheme  by  which 
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these  priTil^ee  will  be  least  affected.  Now  the  Courts  of  justice  exist  for  the 
benefit  of  the  public.  They  are  provided  and  upheld  by  the  public ;  and  they  alone 
should  have  the  right,  by  duly  qualified  practitioners,  to  conduct  business  therein. 
No  one  seeks  to  deprive  the  privileged  bodies  of  their  corporate  property,  or  in 
any  way  to  interfere  therewith;  but  these  bodies  should  not  enjoy  privileges 
adverse  to  the  interests  of  the  public,  or  injurious  to  those  other  qualified 
practitioneiB.  That  any  societies  should  have  enjoyed  the  monopolies  com- 
plained of  so  long,  is  surprising;  and  they  cannot  be  nut  an  end  to  one  day  too 
soon.  Noother  profession  has  any  corresponding  privilege;  and  it  is  well  known 
that  similar  advantages,  enjoyed  by  trade  incorporations  within  burghs,  are  long 
since  abolished. 

I  now  notice,  in  a  few  sentences,  the  objection  started  about  the  custody  of  the 
proceedings.  To  my  mind  it  is  such  a  simple  one  that  I  would  have  thought  it 
nardly  worth  noticing.  The  marking  of  caption  for  the  return  of  any  proceedings 
is  not  of  frequent  occurrence,  and  the  eases  in  which  warranta  are  resorted  to  for 
thdr  recovery  do  not  exceed,  in  anjr  one  year,  half  a  dozen.  But  although  they  are 
seldom  resorted  to,  it  may  be  said  that  that  does  not  remove  the  difficulty. 
Assuming  that  it  does  not,  the  practice  which  has  prevailed  for  upwards  of  a 
quarter  of  a  century  in  counties  having  practitioners  who  reside  at  a  distance 
from  the  seat  of  the  Court,  is  to  employ  an  agent  who  resides  there,  on  what  are 
called  in  England  agent's  terms,  who  grants  a  borrowing  receipt  for  the 
proceedings  on  behalf  of  his  country  correspondent.  If  they  are  required  to  be 
returned,  intimation  is  made  to  the  country  agent,  and  if  not  complied  with,  the 
warrant  is  put  in  force.  Now  this  practice  prevailed  in  such  counties  as  I 
have  alluded  to  before  railways  were  introduced,  when  it  took  the  intimation  as 
long  to  reach  its  destination  as  it  would  now  do  to  reach  the  most  remote  part 
of  Uie  kingdom — the  Islands  excepted;  and  if  it  worked  well  then,  what  is  to 
hinder  the  same  course  being  adopted,  with  reference  to  proceedings  in  the  Court 
of  Session,  now,  when  by  the  introduction  of  railways,  communication  can  be 
had  to  any  part  of  Scotland  within  twenty-four  hours. 

Again,  it  is  said  that  to  open  the  Courts  to  all  practitioners  would  have  the 
effect  of  reducing  Edinburgh  amenta'  remuneration;  because  if  that  system  was 
adopted  the  charge  would  require  to  be  divided  between  the  respective  agents. 
Grant  that  it  is  so.  Is  there  any  more  reason  that  the  Edinburgh  agents 
should  receive  the  whole  fees  as  now,  and  the  country  agents  none,  than  that 
the  system  should  be  reversed?  I  think  not.  Neither  is  proper.  The  only 
reasonable  view  to  take  is,  either  that  each  should  receive  remuneration  for  that 
TOrtion  of  the  business  he  peiforms,  or  that,  as  in  England,  the  whole  should 
lorm  one  account,  and  be  divided  between  them,  winch  latter  course  would 
seem  the  most  equitable;  and,  if  the  existing  charges  are  not  sufficient  to  admit 
of  this,  as  is  feared  by  some,  by  all  means  let  them  be  raised  to  the  proper 
amount  of  remuneratbn.— I  am,  etc.  A  Pbocukator. 
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{Bq>orUd  by  William  Guthrie  and  William  Madiintosh,  Esquires^  AdoocaUs.) 

FIRST  DIVISION. 

OiLPiN  V,  Mabtin  and  Others. — Majf  25, 

Trud — Proof— PresumfOicm. — ^Action  by  Sarah  M*Vitie  or  Gilpin  and 

hiulxoid,  against  John  M'Vitie  Martin.    By  disposition  dated  1839,  Thomas 

Jatdine  conveyed  a  piece  of  ground  in  Lochmaben  to  John  M*Vitie  for  behoof 

of  his  natoial  children,  Agnes  MTitiOi  Sarah  M^itie,  pursueri  and  David 
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M*Vitie.  John  MTitie  entered  on  possession  without  taking  infeftment^ 
and  built  shops,  etc.,  on  the  ground,  and  during  his  lifetime  collected  the 
rents  and  managed  the  property.  On  deathbed,  on  28th  Feb.,  1866,  he 
granted  a  disposition  and  settlement  conveying  this  property  to  his  nephew, 
John  M*Vitie  Martin,  defr.  The  object  of  the  action  was  to  have  this  dis- 
position reduced.     The  L.  O.  (Manor)  assoilzied;  but  the  Court  reversed. 

Lord  Deas — In  the  disposition  of  1839  there  is  a  conveyance  to  John 
M'Yitie  for  behoof  of  his  three  children.  That  is  all  we  have  to  go  on, 
except  the  inference  that  the  price  was  paid  for  the  children.  There- 
is  no  conveyance  to  John  M'Vitie  except  for  behoof  of  these  parties.  There 
is  no  conveyance  to  his  heirs  or  assignees,  and  no  power  to  dispone.  But 
there  is  a  provision  in  favour  of  the  heirs  of  Agnes  M*Vitie  and  the  others 
in  whose  behalf  the  disposition  is  taken.  In  conformity  with  this,  the 
disposition  gives  power  to  M'Vitie  to  borrow  on  the  security  of  the  ground 
in  order  to  pay  for  building.  It  is  impossible  to  suppose  a  mode  in  which 
a  trust  could  have  been  more  effectually  constituted.  John  M'Vitie  made 
no  attempt  to  interfere  with  the  deed  till  1866.  All  that  time  he  enjoyed 
possession  of  the  subjects  in  virtue  of  the  deed  of  1839.  It  appears  a 
startling  proposition,  as  stated  by  the  L.  O.,  that  he  could  have  cancelled 
the  disposition  or  put  it  in  the  fire.  If,  during  his  lifetime,  he  had  raised 
a  declarator  that  the  subjects  belonged  to  him,  it  might  have  been  a  matter 
to  inquire  into,  and  John  M'Vitie  might  himself  have  been  a  competent 
witness  to  prove  to  whom  the  money  belonged  which  was  paid  for  the 
ground.  A  bond  for  borrowed  money  stands  in  a  different  position  from  a 
disposition  of  land.  You  can  reinvest  the  borrower  by  putting  the  bond  in 
the  fire;  but  you  cannot  restore  a  land  estate  by  putting  the  disposition  in 
the  fire — there  must  be  a  reconveyance.  On  the  principles  of  law,  I  can 
have  no  doubt  that  John  M'Yitie  was  not  entitled  to  grant  the  deed  in  favour 
of  his  nephew,  and  that  it  should  be  reduced.     The  other  judges  concurred. 

Act—Scott    Agmt—Wmiam  8.  Stuart,  8,S,C. Alt^-Asher.     Agents-- 

Macojwchie  <j&  Hare,  W,S. 

Allason  Cunningham  v,  Bannatyne. — 3fay  25, 
Court  of  Session  Act  1868 — Reclaiming  Note, — ^A  question  under  the  late 
Court  of  Session  Act  was  here  raised  as  to  the  competency  of  a  reclaiming 
note.  The  interlocutor  reclaimed  against  was  pronounced  on  26th  March, 
and  the  parties  did  not  obtain  the  leave  of  the  L.  O.  to  reclaim  till  14th 
May.  The  reclaiming  note  was  presented  on  19th  May.  The  interlocutor 
was  thus  pronounced  fifty-four  days  before  the  reclaiming  note  was  presented, 
but  pursuer  maintained  that  under  s.  54  of  31  and  32  Yict,  c.  100,  it  was 
competent  to  reclaim  at  any  time  against  an  interlocutor  of  a  L.  O.,  provided 
leave  was  obtained,  and  the  reclaiming  note  was  presented  within  ten  days 
of  the  L.  0.  granting  leave.  The  Court  decided  that  the  reclaiming  note 
was  incompetent.  By  s.  52,  it  was  competent  with  the  leave  of  the  L.  O. 
to  present  a  reclaiming  note  against  any  interlocutor,  and  such  reclaiming 
note  would  bring  under  review  the  whole  previous  proceedings  in  the  case. 
But  the  statute  did  not  intend  to  make  new  rules  for  reclaiming,  and  the 
old  periods  of  twenty-one  days  and  ten  days  were  not  changed.  Lord  Manor 
differed  from  the  other  judges,  ^d  held  that  a  reclumihg  note  could 
competently  be  presented  within  ten  days  of  the  L.  O.  granting  leave,  although 
the  interlocutor  reclaimed  against  was  pronounced  before  the  ten  daysw 
Ac^^^^oUn  Marshall'  Agents^A.  S  A,  CamipbeU,  W.8. 
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FoBSTEB  V.  FoBSTEB. — May  25. 
Marriage — Consent  de  PrceserUi, — Declarator  of  marriage,  by  Jessie  Grigor 
against  James  Ogilvie  Tod  Forster,  eldest  son  of  Forster,  of  Rndrassie,  near 
Elgin.  Pursuer  was  a  housemaid  at  Findrassie.  She  pleaded  that  she  had 
been  married  to  defr.  by  mutual  declaration  and  consent  de  profsenii,  and 
founded  her  case  principally  upon  a  declaration  written  on  defr.'s  Bible, 
which  she  alleged  that  he  had  written  and  had  given  to  her,  in  the  following 
terms: — "  I,  James  Ogilvie  Tod  Forster,  take  thee,  Jessie  Grigor,  to  be  my 
wedded  wife  from  this  day  henceforth  till  death  us  do  part,  and  thus  do  I 
pledge  thee  my  troth. — I,  Jessie  Grigor,  take  thee,  James  Ogilvie  Tod 
Forster,  to  be  my  wedded  husband  from  this  day  henceforth  till  death  us 
do  part,  and  thus  do  I  pledge  thee  my  troth. — James  Ogilvie  Tod  Forster, 
Jessie  Grigor. — Sept  2,  1865."  Defr.  denied  that  he  had  written  this. 
After  a  proof,  the  L.  O.  (Manor)  gave  judgment  in  favour  of  pursuer,  holding 
that  the  declaration  was  written  by  defr.  Defr.  reclaimed;  and  the  Court 
adhered.  Lord  Ardmillan,  who  delivered  the  judgment,  rested  his  opinion 
of  the  authenticity  of  the  writing  on  the  evidence  of  the  witnesses  who  were 
aoqtudnted  with  the  handwriting  of  defr.,  and  said  that  the  Court  did  not 
give  any  weight  to  evidence  of  engravers  or  other  skilled  witnesses. 

AcL—Oiffordy  Keir.     AgerUs^MacdonaM  S  Bogery  8,S.C. AU^—Clark^ 

AAer.    Agents — Adam,  Kirk,  (t  Robertson,  W.8, 

HuNTEB  V.  MiLBUBN. — May  26. 

Contract — Clause  of  Reference, — Dr  George  Milbum,  Nicolson  Square, 
Edinburgh,  contracted  with  pursuer,  Isaac  Hunter,  builder,  Eothbury, 
Northumberland,  and  certain  other  tradesmen,  to  build  a  dwelling-house  at 
Bothbury.  The  contract  referred  all  matters  of  dispute  relating  to  the 
several  works  to  an  arbiter.  This  action  was  raised  in  the  Sheriff  Court  of 
Edinburgh,  concluding  for  £169  5s  4d  as  the  balance  of  the  price  of  the 
work  done  under  the  contract  The  S.  S.  (Campbell)  dismissed  the  action, 
on  the  ground  that  pursuer  had  not  submitted  his  claim  to  the  arbiter,  and 
the  Sheriff  (Davidson)  adhered.  The  Court  altered,  and  held  that  pursuer 
was  entitled  to  bring  the  action.  The  reference  was  a  good  reference  of  the 
claims  of  pursuer,  but  it  did  not  interfere  with  the  dependence  of  the  action. 
They  suspended  consideration  of  the  case,  in  order  that  parties  might  bring 
their  reference  before  the  arbiter. 

Att—Clark,  Balfour.     Agents-^,  A  H.  Cairns,   W.8. AlL-Shandf 

Orphoot.    AgerU — Henry  Buchan,  8.8.C. 

Mabshall  v.  Walkeb. — May  27. 

Landlord  and  Tenant — Liability  of  Incoming  Tenant  to  Landlord  far 
expenditure  an  fallow. — Marshall  sued  Walker  in  the  Sheriff  Court  of 
Lanarkshire,  for  the  value  of  lime,  manure,  and  seed  expended  by  pursuer 
in  the  cultivation  of  certain  parts  of  the  farm  of  Machan,  let  by  pursuer  to 
defr.  for  nineteen  years  from  Marts.,  1866.  Defr.  admitted  that,  had  he 
been  dealing  with  an  outgoing  tenant  instead  of  with  the  landlord,  the  rule 
voold  have  applied  that,  as  the  incoming  tenant  is  lucratus  by  the  fallow 
left  by  the  outgoing  tenant,  the  latter  is  in  equity  entitled  to  the  value  of 
the  outhiy  of  which  the  former  reaps  the  benefit,  and  this  independently  of 
express  stipulation.  But  defr.  maintained  that  the  rule  did  not  apply  to 
the  case  of  a  landlord,  in  the  occupation  of  his  own  land,  letting  it  to  a 

VOL.  XIU.,  NO.  CU. — ^JTJLY,  1869.  d8 
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the  settlement  of  her  father,  with  a  power  of  appointment  to  the  fee  by  any 
writing  under  her  hand,  A  few  days  before  her  death,  she  executed  a 
writing  neither  holograph  nor  tested,  making  a  variety  of  provisions  in  fiivoar 
of  different  members  of  her  family,  and  inter  alia  providing  that  said  heritable 
subject  should  go  to  one  of  her  grandchildren.  The  L.  O.  (Mure)  held  that 
this  was  not  a  valid  exercise  of  the  power  of  appointment  referred  to,  in 
respect  that,  there  was  no  evidence  to  show  that  the  testatrix  intended  to 
exercise  her  power  of  appointment  in  the  way  she  did,  except  as  part  and 
parcel  of  her  general  settlement;  and  as  the  other  provisions  contained  in 
the  writing  in  question  were  bad  in  respect  of  its  improbativeness,  this  par- 
ticular provision  would  not  stand  by  itself. 
The  Court,  on  a  reclaiming  note,  adhered. 

Baird  V,  Feild  and  Others. — June  4. 
Dthts  Recovery  Scotland  Act  1861 — Procedure  in  Appeals, — Appeal 
presented  on  12th  April,  under  the  Debts  Recovery  Act.  On  15th  April, 
the  process  was  transmitted  to  the  Court  of  Session.  In  an  appeal  taken 
in  vacation,  s.  14  enacts  that  appt.  must,  on  or  before  the  third  sederunt 
day  of  the  ensuing  session,  apply  by  note  to  the  President  of  the  Division 
(the  presenting  of  which  note  he  shall  at  the  same  time  intimate  by  letter 
to  respt.  or  his  known  agent),  craving  his  Lordship  to  move  the  Court  to 
send  the  appeal  to  the  summar  roll,  ''provided  always  that,  if  appt  shall 
fail  to  bring  his  appeal  before  the  Division  by  note  as  aforesaid,  he  shall  be 
held  to  have  fallen  from  the  same,  and  the  process  shall  forthwith  be  re- 
transmitted to  the  Sheriff-Clerk,  and  the  judgment  complained  of  shall 
thereupon  become  final,  and  shall  be  treated  in  all  respects  in  like  manner 
as  if  no  appeal  had  been  taken  against  the  same."  No  note  by  appt  was 
presented,  but  respts.  presented  a  note  to  the  Lord  President,  craving  that 
the  append  be  dismissed.  The  Court  held  that  the  intention  of  the  statute 
was  clearly  that  the  entering  of  an  appeal  should  be  a  warrant  on  the  Sheriff- 
Clerk  to  transmit  the  process,  and  on  fiiilure  of  appt.  to  proceed  as  required 
by  &  14,  it  was  the  duty  of  the  principal  clerk  forthwith  to  retransmit  the 
process  to  the  Sheriff-Clerk  without  any  notice  or  vote,  and  respt  need  not 
appear  till  the  case  is  in  the  roll.  In  consequence  of  this,  the  Court  did 
not  pronounce  any  interlocutor,  and  refused  to  allow  respts.  the  expenses  to 
which  they  were  put  by  appearing  in  this  case.  This  rule  only  applied  to 
appeals  under  the  Debts  Recovery  Act,  and  had  no  reference  to  those  brought 
under  the  Court  of  Session  Act 

NiSBBT  V.  Lees. — June  15. 
Public  Burdens^Clawe  of  Relief,— Bj  feu-contract,  dated  3d  Oct,  1805, 
the  Magistrates  of  Musselburgh  feued  to  the  author  of  pursuer,  Robert 
Nisbet,  about  a  quarter  of  an  acre  of  ground,  feu-duty  £6.  The  contract 
provided  that  the  feu-duty  and  casualties  should  be  in  full  of  cess,  ministers 
stipend,  and  all  other  public  burdens  whatever.  Buildings  have  been 
erected  upon  the  ground,  increasing  the  amount  payable  for  public  burdens. 
Pursuer  raised  this  action  against  Thomas  Lees,  clerk  to  the  trustees  under 
the  Musselburgh  Estate  Act,  1851,  the  present  superiors,  and  sought  for 
declarator  that  these  trustees  were  bound  to  relieve  him  of  poor-rates  pay- 
able for  the  tenements  erected  on  the  ground,  and  also  for  decree  for  £51 
as  the  poor-rates  paid  during  the  last  twenty-three  years.    The  L  0. 
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(Ormidale)  gave  decree  in  terms  of  the  conclusions,  and  the  Court  adhered. 
They  held  that  every  clause  of  relief  must  be  construed  according  to  its  own 
circamstances.  When  the  feu-contract  was  entered  into,  the  parties  must 
have  had  in  view  that  buildings  would  be  erected,  for  it  was  described  as 
a  waste  piece  of  ground  within  the  burgh,  aud  was  feued  out  at  the  rate  of 
jC20  an  acre.  They  reserved  their  opinion  on  the  case  of  the  burdens 
exceeding  the  feu-duty,  as  that  question  did  not  arise  here,  because  the 
whole  poors-rates  from  which  the  vassal  asked  relief  amounted  only  to  £2 
58,  whUe  the  feu-duty  was  £6. 

Act — WaUon,  Strachan,    Agent — Mr  James  Paris,  8.8,C. Alt. — Asher, 

Agents— Faterson  S  BonuiTUS,  fV.S, 

Appeal — ^Thomson  v,  Bctchan. — June  15. 

Election  Expenses — Appeal  to  Circuit, — ^Appt.,  the  Rev.  Robert  Thomson, 
of  Kilmarnock,  was  a  candidate  for  the  representation  of  the  Kilmarnock 
Burghs  at  the  recent  general  election;  respt.,  Mr  Buchan,  is  the  town-clerk 
of  Port-Glasgow,  one  of  that  group.  By  s.  26  of  the  Reform  Act  of  1668, 
the  town-clerk  is  enjoined  to  erect  polling-booths — ^the  expense  to  be  con- 
tributed by  the  cancQdates  among  them.  Accordingly,  Mr  Buchanan  raised, 
upon  8th  Feb.,  1869,  a  small-debt  summons  in  the  Sheriff  Court  of 
Mmamock  against  Mr  Thomson,  concluding  for  £8  8s  4d  as  his  share  of 
this  expense. 

Upon  18th  Feb.,  the  Sheriff  granted  decree  for  the  amount;  whereupon 
Mr  Thomson  appealed  to  the  Circuit  Court,  held  at  Ayr  in  May  last,  when 
Lord  Deas  certified  the  case  to  the  First  Division. 

Bespt  pleaded  that  the  appeal  was  incompetent  under  the  S.  D.  Act,  which 
gives  a  right  of  appeal  to  the  Circuit  Court  of  Justiciary  upon  the  ground 
of  iDalice  or  oppression  of  the  Sheriff,  of  such  deviations  in  point  of  form 
from  the  statutory  enactments  as  have  caused  substantial  injustice,  or  have 
been  done  wilfully  or  on  incoftipetence,  including  defective  jurisdiction  of 
thegheriffl 

Appt  alleged  that  the  original  summons  in  the  Sheriff  Court  was 
incompetent  under  s.  2  of  26  Vict.,  c.  29,  which  enacts  that  no  payments 
Bhall  be  made  by  or  on  behalf  of  candidates  otherwise  than  through 
authorised  agents. 

Bespt  plead  that  the  Corrupt  Practices  Act  did  not  apply  to  payment 
due  to  a  pnbUc  officer  for  the  performance  of  a  statutory  duty.  That  the 
Act  in  question  had  for  its  object  the  suppression  of  corruption  and  bribery, 
and  that  there  could  be  no  bribery  in  a  payment  which  was  made  jointly 
by  all  the  candidates,  and  not  by  or  on  behalf  of  one  alone;  and  further, 
that  the  question  whether  or  no  the  action  was  barred  by  &  2  of  that  Act, 
was  a  question  on  the  merits  of  appeal,  and  by  s.  30  of  the  Small  Debt  Act 
the  Sheriff's  judgment  on  the  merits  is  declared  final 

The  Lord  President — ^The  only  grounds  on  which  such  appeals  can  be 
brought,  are  corruption,  malice,  or  deviation  in  point  of  form  which  have 
prevented  substantial  justice  from  being  done.  The  first  two  grounds  are 
not  alleged.  The  alleged  irregularity  is  that  pursuer  failed  to  insert  in  the 
sommons  the  date  of  the  cause  of  action.  Assuming  this  to  be  a  deviation 
in  point  of  form,  I  am  of  opinion  that  it  was  neither  wilful,  nor  did  it 
prevent  substantial  justice  from  being  done.  It  has  already  been  decided 
that  an  irregularity  is  not  a  good  objection  to  a  small  debt  action  unless  it 
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has  prevented  substantial  justice  from  being  done.  The  next  objection  is 
that  under  26  Vict,  c.  29,  sec.  2,  appt.  says  that  by  the  statute  he  is  pie- 
cluded  from  making  payment  if  a  decree  is  obtained,  because  it  is  made  a 
statutory  offence  for  a  candidate  to  pay  election  expenses  otherwise  than 
through  his  agent  But  it  does  not  free  him.  It  only  provides  for  the 
manner  in  which  the  payment  is  to  be  made,  and  he  can  still  make  pay- 
ment through  his  election  agent. 

Lord  Deas  differed,  and  held  that  the  action  was  incompetent,  and  that 
the  appeal  was  therefore  competent.  The  statute  required  that  the 
candidate  should  pay  through  his  agent,  and  the  action  sought  to  have  the 
candidate  made  to  pay  directly.  He  could  not  understand  Sie  competency 
of  an  action  to  compel  him  to  do  what  the  statute  forbids  him  to  do  under 
the  penalty  of  a  misdemeanor.  Such  a  view  of  the  case  went  to  nullify 
the  object  of  the  statute. 

Lords  Ardmillan  and  Kinloch  concurred  with  the  Lord  President. 

AcL—R    V.   CamjMl,  Beid,    Agent— Andrm  Fleming,   S.S.C. Alt.— 

Balfowr^  Buntine,    Agent — Thomas  LcmdcUe.  iS.8,C. 

Udny  V,  EssoN. — June  17. 
Landlord  &  Tenant — Ltau — Eemoving, — Udny  let  a  croft  to  Alex. 
Esson  ''  for  nineteen  years  from  and  after  the  term  of  Whitsunday,  1850, 
.  .  .  the  crop  of  the  year  1 850  being  the  first  grain  crop  under  this  tacL" 
Pursuer  brought  a  removing  in  the  Sheriff  Court  of  Aberdeenshire  against 
defir.,  who  had  succeeded  to  the  tack,  pleading  that  the  tack  was  for  nine- 
teen years,  or  crop  commencing  with  that  of  1850,  and  that  defr.'s  right 
ended  with  that  of  1868,  so  that  he  was  bound  to  remove  at  Whits,  of  ti^at 
year.  The  S.  S.  decerned  against  defr.  The  Sheriff  (Jameson)  altered,  and 
held  that  defr.  was  entitled  to  possess  till  the  end  of  nine  years  from  Whit, 
1850— t.c.,  till  Whits.,  1869;  that  the  stipulation  that  the  crop  of  1850 
should  be  the  first  grain  crop  might  affect  defr.'s  right  to  an  away-going 
crop,  but  could  not  create  any  ambiguity  as  to  the  term  of  endurance,  which 
was  clearly  fixed  at  nineteen  years.     The  Court  adhered. 

Graham  v.  Macfablan  &  Co. — June  17. 

Sheriff — Executor —  Vitious  Intromission — Summons — Expenses, — Mac- 
farlan  k  Co.*  brought  this  action  in  the  Sheriff  Court  of  Argyleshire  for 
XI 00  for  goods  supplied,  against ''  Duncan  Graham,  residing  at  Daltot,  in 
the  parish  of  North  Knapdale,  and  county  of  Argyle,  as  executor-dative  qua 
next  of  kin  of  the  late  Mrs  Janet  Graham  or  M'Arthur,  Tayvallich,  or  having 
vitiously  intromitted  with'*  her  goods  and  effects,  or  at  least  representing 
her  on  the  passive  titles.  There  was  the  usual  conclusion  for  expenses. 
Graham  did  not  dispute  the  amount  of  the  debt;  but  pleaded  that,  having 
been  decerned  executor,  he  was  not  liable  as  a  vitious  intromitter,  nor  in 
expenses — pursuer  being  bound  to  constitute  his  debt  at  his  own  expense: 

The  S.  S.  (Home)  decerned  for  the  amount  sued  for,  but  found  defir. 
entitled  to  expenses  incurred  in  defending  the  conclusion  against  him  as  a 
vitious  intromitter.  The  Sheriff  (Cleghom)  altered,  holding  that^  as  there 
could  be  no  decree  against  an  executor  decerned  on  the  ground  of  vitious 
intromission,  defr.'s  appearance  was  uncalled  for,  and  that  the  pursuers  were 
entitled  to  expenses  against  defr.,  so  far  as  he  had  stated  an  unsuccessful 
defence.     The  Court,  on  appeal,  held  that,  after  confirmation  of  an  executor, 
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it  was  irregular  and  improper  to  conclude  against  him  personally  as  a  vitious 
intromitter.  Auy  practice  of  so  drawing  summonses  was  improper.  At 
the  same  time,  the  irregularity  did  not  justify  defr.  in  litigating,  more 
especially  as  he  had  invited  the  proceedings  against  him  by  reding  to  give 
pnisuers  any  satisfaction  as  to  the  estate  under  his  charge.  The  Court 
found  that  neither  party  was  entitled  to  expenses  either  in  this  or  the 
inferior  Court 


SECOND  DIVISION. 

MTiTRK  Gibson  v,  M*Tuek  Gibson  and  Others. — May  22. 

EniaU — Irritant  Clauses — Rutherfurd  Ad. — Action  for  declaring  the 
invalidity  of  the  entail  of  pursuer's  lands  of  Glencrosh,  in  Dumfriesshire,  and 
having  it  found  that  pursuer  is  entitled  to  hold  said  lands  in  fee  simple. 

The  defect  in  the  deed  of  entail  was  in  the  irritant  clause,  which 
immediately  followed  the  clause  prohibiting  the  heirs  of  tailzie  "to  contract 
debts  or  grant  deeds  whereby  the  said  lands  and  estate  may  be  burdened 
or  evicted  from  them/'  and  which  was  in  these  terms: — "Declaring  hereby 
that  all  such  deeds  to  be  granted  or  debts  to  be  contracted,  in  so  far  as  the 
same  may  affect  the  said  lands  and  estate,  shall  be  void  and  null,  and  the 
said  lands  and  estate  shall  be  noways  affected  or  burdened  therewith,  or 
subjected  to  or  be  liable  to  be  adjudged  or  any  way  evicted,  either  in  whole 
or  in  part,  for  or  by  the  debts  and  deeds,  legal  or  volunta^,  contracted  op. 
granted  by  any  of  the  said  heirs  hereby  substituted  to  sue  who  shall  succeed 
to  the  said  lands  and  estate,  and  that  whether  such  debts  or  deeds  shall 
have  been  contracted  or  done  before  or  after  their  succession  to  or  obtaining 
possession  of  the  said  lands  and  estate.*'  It  was  maintained  by  pursuer  that 
this  irritant  clause  only  struck  at  the  deeds  mentioned  in  the  prohibiting 
clause  immediately  preceding,  and  not  at  deeds  altering  the  order  of  succession 
or  alienating  the  estate. 

Defrs.  maintained  that  the  clause  in  question  was  sufficiently  broad  to 
cover  all  the  cardinal  prohibitions;  but  they  founded  on  what  they  alleged 
to  be  a  further  irritant  clause  contained  in  the  deed,  in  these  terms: — "Upon 
every  such  contravention,  it  is  hereby  expressly  provided  and  declared,  not 
only  that  the  said  lands  and  estate  shall  not  be  burdened  with  the  debts 
and  deeds  of  the  heirs  of  tailzie  as  before  provided,  but  also  that  all  acts 
and  deeds  contrary  to  the  foregoing  conditions  and  restrictions,  or  the  true 
intent  and  meaning  of  these  presents,  shall  be  of  no  force  or  effect  against 
the  other  heirs  of  tailzie  succeeding  to  the  said  lands  and  estate;  and  that 
ndther  the  said  heirs  nor  the  said  estate  shall  be  anyways  burdened  there- 
with." They  aigued  that  there  was  here  a  sufficient  irritancy  of  every  act 
or  deed  of  an  heir  in  violation  of  any,  and  all,  of  the  prohibitions,  including 
sales,  alienations,  and  alterations  of  the  order  of  succession.  The  L.  O. 
(Ormidale)  found  that  the  entail  was  defective  in  the  irritant  clauses,  and, 
therefore,  not  valid  and  effectual  in  terms  of  the  statute.  Defrs.  reclaimed, 
hut  the  Court  adhered. 

A ct.--Gordon,  M'Kie,    Agents—J.  A  J,  Milligan,  TF,S. Alt^Clarhy  Lee. 

Agents — Miukenzie  A  Kermacky  W,S. 
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Pollock  v.  H.  £.  C&um  Ewmo. — Map  25. 

Act  1661 — Marck  i^(?nctf.— Action  under  the  Act  1661,  intituled,  "Act 
for  Planting  and  Enclosing  Ground,"  to  compel  defr.  to  concur  with  pur- 
suer in  constructing  a  march  fence  between  the  lands  of  Auchineden,  in 
the  county  of  Stirling,  belonging  to  pursuer,  and  the  lands  of  Strathleven, 
in  the  county  of  Dumbarton,  belonging  to  defr.  Defr.  maintained  that 
the  jurisdiction  of  the  Court  of  Session  was  excluded  by  the  Act  libelled 
on,  and  that  the  action  was  competent  only  in  the  Sheriff  Court.  This 
plea  was  repelled  by  L.  O.  Jerviswoode. 

The  case  was  afterwards  transferred  to  Lord  Ormidale,  before  whom 
defr.  maintained  that  the  provisions  of  the  Act  were  not  applicable,  in 
respect  that  the  march  between  the  properties  was  a  bum,  and  that  it  was 
impossible  to  erect  a  fence  upon  the  line  vhich  was  the  boundary — ^viz., 
the  medium  fiLum  of  the  stream.  A  remit  was  made  to  a  man  of  skill,  who 
reported — **  1st,  That  it  is  possible  to  construct  a  strong  iron  fence  in  the 
centre  of  the  bum,  fixed  to  large  stones  to  be  placed  there,  at  such  a  cost 
as  would  be  injudicious,  and  not  for  the  interest  of  either  party;  and,  2d, 
that  the  best  Ime  of  fence  that  could  be  adopted  is  that  shown  on  a  plan 
fumished  by  pursuer's  agents,  and  signed  by  the  reporter  as  relative  thereto 
considering  the  nature  of  the  ground,  and  having  in  view  the  interest  of  both 
parties."  As  the  line  reported  upon  would  encroach  considerably  on  both 
properties,  and  would  have  the  effect  of  an  excambion  or  straightening  of 
marches,  defr.  maintained  that  pursuer  should  have  laid  his  action  on  the 
Act  1669,  being  the  Act  applicable  to  straightening  of  marches.  To  this 
contention  the  L.  O.  gave  effect,  and  assoilzied.  Pursuer  reclaimed.  The 
Court  again  remitted  to  report,  inter  alio^  *'  whether  a  fence  can  be  con- 
stracted  along  the  margin  of  the  bum,  on  which  pursuer's  property  is  situ- 
ated, with  convenient  watering-places  for  cattle,"  and  *' whether  such  a  fence 
can  be  constracted  partly  on  the  margin  of  the  bum,  on  pursuer's  side,  and 
partly  on  the  side  of  defr.  with  a  crossing  or  crossings  of  the  bum  also 
fenced,  without  involving  any  material  change  in  the  position."  It  waa 
reported  that  it  was  quite  possible  to  erect  a  suitable  fence  in  either  of  the 
ways  suggested. 

The  Court  recalled,  and  found  the  action  competent;  ordained  a  fence  to 
be  erected  either  wholly  on  pursuer's  side  of  the  bum,  or  partly  on  pursuer^s 
side  and  partly  on  defr.'s  side,  in  terms  of  the  decision  in  the  case  of  the 
Earl  of  Crawford  v.  Big,  (M.  10479),  and  found  pursuer  entitled  to  expenses. 

Act. — D.  Mackenzie,  A.  Moncrieff.  Agents. — HamUtony  Kinnear,  S  Beat^ 
son,  W.8. Alt— Sol-Gen.,  A.  S.  Kinnear.    Agents— J.  A  A.  Peddie,  W.8. 

Gordon  v.  Souteb. — May  28. 

Sheriff  Court  Act  1853. — Appeal  from  the  Sheriff  Court  of  Ban£&hire,  as 
to  the  constraction  of  s.  15  of  16  and  17  Vict.,  c.  80. 

The  Sheriff  had  pronounced  an  interlocutor,  dated  25th  May,  but  not 
promulgated  by  entry  in  the  diet-book  of  Court  till  Ist  June.  From  that 
time  down  to  30th  Nov.,  no  proceeding  took  place  in  the  cause;  but  on 
30th  Nov.,  a  minute  was  lodged  by  the  parties  by  which  appt  asked,  "<^ 
respondent  not  obfecting"  that  the  S.  S.  should  revive  the  process.  The  S.  S. 
reused  the  prayer  of  the  minute,  and  dismissed  the  action,  holding  that  six 
months  had  elapsed  from  the  date  of  the  last  proceeding  in  the  cause,  which 
he  took  to  be  the  date  of  prtmouncing  the  interlocutor  of  25th  May.     The 


IN  THi;  GOUBT  OF  8ESSI0K.  409 

Sheiifl^  on  appeal,  adhered,  but  on  a  different  ground.  He  took  the  date 
of  promulgation  of  the  interlocutor  as  the  date  of  the  last  proceeding;  but 
he  held  th<it  three  monUn  having  in  any  view  elapsed  from  that  proceeding, 
the  process  could  only  be  wakened  upon  good  cause  shown  or  upon  payment 
of  expenses,  and  that  neither  of  these  conditions  had  been  complied  with. 
Appt.  appealed,  and  the  Court  recalled,  and  remitted  to  the  Sheriff  to  revive 
the  action:  Hdd — (1)  that  the  date  of  promulgation  of  the  last  interlocutor, 
and  not  the  date  of  signing,  was  the  date  from  which  the  six  months  ran; 
(2)  that  not  being  so,  it  was  open  at  the  time  here  in  question  to  have  revived 
the  action  in  one  of  two  alternative  ways — first,  showing  cause  to  satis&ction 
of  Sheriff;  and  second,  payment  or  tender  of  expenses;  (3)  that  as  regards 
the  first  of  these  wa3rs,  l^e  S.  S.'s  judgment  was  probably  final,  if  he  applied 
bis  mind  to  the  question;  but  that,  as  regards  the  second,  there  was  no  finality, 
and  that  it  was  open  to  the  Court  to  determine  whether  there  had  here  been 
anything  equivalent  to  payment  of  expenses;  (4)  that  the  minute  lodged  by 
the  parties  in  which  appt  craved  revival  and  respt  did  not  object,  was 
equivalent  to  a  waiver  of  all  claim  for  expenses,  and  that  such  waiver  was 
equivalent  to  payment  of  expenses  according  to  the  dedsion  in  the  case  of 
Madantosh  v.  Mackintosh,  Nov.  10,  1863,  2  MT.  48. 

PUUIP  V.   CUMMINO'S   EXBS. — Jutu  3. 

Lease — Verbal  Agreement — Proof  by  Writ  or  Oatli, — ^Action  of  damages 
by  a  tenant  on  the  estate  of  Altyre  against  the  executors  of  the  late  Sir  A. 
F.  Gordon-Cumming.  Pursuer  was  tenant  of  Auchness  for  nineteen  years 
prior  to  Whits.,  1860,  and  on  15th  August,  1859,  obtained  a  renewal  of  his 
lease  for  nineteen  years  from  Whits.,  1860.  A  minute  of  lease  was  duly 
signed  by  pursuer  and  Sir  A.  P.  Gordon-Cumming.  Upon  the  same  day 
pursuer  averred  that  a  verbal  agreement,  to  which  no  reference  was  made 
in  the  written  minute,  was  made  between  himself  and  the  landlord,  that 
the  former  should  reclaim  a  piece  of  waste  land  on  the  farm  about  ninety 
acres  in  extent,  to  which  the  landlord  should  immediately  construct  the 
necessary  road.  On  the  faith  of  this  agreement,  the  tenant  proceeded  with 
reclaiming  operations,  so  far  as  they  could  be  carried  on  without  a  road,  and 
the  landlord  caused  a  road  to  be  staked  out  No  road  was,  however,  con- 
structed. The  tenant  brought  this  action  to  recover  damages  for  loss 
sustained  in  consequence  of  the  agreement  not  being  implemented,  and 
pleaded  that  the  verbal  agreement  had  been  validated  rei  interventu,  and 
could  be  proved  pro  ut  de  jure.  Defrs.  pleaded  that  the  alleged  verbal 
agreement  could  only  be  proved  by  writ  of  Sir  A.  P.  Qordon-Cumming — 
a  reference  to  his  oath  being  excluded  by  his  death  in  1866. 

The  L.  O.  sustained  defrs.'  plea,  and  held  that  the  case  was  ruled  by 
the  decisions  in  Faierton  v.  Earl  of  Fife,  January  27,  1865,  3  M,  423,  and 
Walker  r.  Flint,  February  20,  1863,  1  M.  417.  The  Court  unanimously 
adhered,  holding  that  the  alleged  agreement  could  not  be  proved  pro  vJt  de 
jwre,  but  must  be  established  by  writ  or  oath  of  defrs.  before  parole  evidence 
of  the  rei  interventus  could  be  allowed. 

AcLShand,  Eeid.    Agents— Philip  &  Laitig,  S.S,C, Alt—Clarh,  II.  J. 

Monereiff.    Agents — Gibson-Craig,  Dalziel  dt  Brodies,  W.8. 
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AfFBAL— AlTCHIBON  V.   FeABBY.— JtffM  15. 

Dd>ts  Recovery  Act — Sale, — Appeal  from  the  Sheriff  Court  of  Rox- 
burghshire, under  the  "  Debts  Recovery  Act  1867."  The  pursuer,  John 
Aitchison,  farmer,  Mountmarle,  Roslin,  sued  defr.,  John  Fearbj,  potato 
merchant,  Kelso,  for  the  balance  of  the  price  of  a  quantity  of  potatoes  said 
to  have  been  sold  and  delivered  by  pursuer  to  defr.  in  the  course  of  the 
winter  of  1868.  The  defence  was  that  the  potatoes  in  question  were 
received  by  defr.  to  be  sold  on  commission  for  pursuer,  and  that  on  tho 
commission  transactions  of  the  parties  there  was  a  balance  due  by  pursuer 
to  defr.  After  a  proof,  the  S.S.  (Russel)  found  for  pursuer.  On  appeal, 
the  Sheriff  (Pattison)  altered,  and  assoilzed  defr.,  holding  that  there  was  no 
proof  of  a  contract  of  sale,  and  that  the  preponderance  of  evidence  was 
in  fovour  of  a  contract  of  commission.  Pursuer  appealed;  but  the  Court 
adhered  to  the  sheriffs  judgment 

Act. — McLckenzie.     Agents — MiUar,  AUardice,  <Jft  Rohson,   W.8. AU. — 

Harry  Smith,    AgevU—J.  Whitehead,  8,8,0, 
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Udny  V,   Udnt. — June  3. 
(In  the  Court  of  Session,  Dec.  14,  1866,  5  MT.  164.) 

Domicile— ^Parent  and  Child — Legitimation  per  suUequens  matrimonium, 
— Appeal  in  an  action  of  declarator,  to  establish  thatrespt.  was  illegitimate, 
4ind  therefore  not  entitled  to  succeed  to  the  entailed  estates  of  Udny,  in 
the  country  of  Aberdeen.  The  deed  of  entail  was  dated  1784,  and  appt. 
was  the  next  heir  of  entail  if  Colonel  John  Robert  Udny  had  no  lawM 
issue,  as  was  alleged  to  be  the  case.  Colonel  Udny  was  bom  about  1778, 
at  Leghorn,  where  his  £%ther,  John  Udny,  who  was  bom  at  Aberdeen,  was 
Briti^  Consul.  He  was  married  in  1812  to  Emily  Fitzhugh,  by  whom  he 
had  an  only  child,  John  Augustus  Udny,  who  died  unmarried  in  1859; 
and  Emily  Fitzhugh  died  in  1846.  During  the  life  of  John  Augastua 
Udny  his  father  propelled  the  succession  to  him  under  the  said  deed  of 
entail,  and  after  the  death  of  John  Augustus,  Colonel  Udny  made  up  titles 
to  him  by  special  service  as  heir  of  tailzie  and  provision.  About  1847 
Colonel  Udny  became  accquainted  with  Ann  Allat,  an  English  woman,  and 
they  were  married  at  Ormiston,  in  1854.  Before  the  marriage  they  had  a 
son,  the  respt.,  born  at  Camberwell,  London,  in  1853.  At  the  latter  date 
it  was  alleged  that  Colonel  Udny  was  not  a  domiciled  Scotchman,  nor  was 
he  so  at  the  date  of  his  marriage,  1854;  therefore  that  it  followed,  accord- 
ing to  the  law  of  England,  where  the  child  was  bora,  the  latter  was 
illegitimate,  and  once  illegitimate,  he  is  always  illegitimate.  Hence  the 
main  question  tumed  on  the  domicile  of  Colonel  Udny,  at  the  birth  of  his 
son,  and  at  the  marriage  of  respt. 's  mother.  Respt  alleged  that  the  domicile 
of  his  father  at  the  dates  mentioned  was  in  Scotland. 

The  L.  O.  (Jcrviswoode)  held  that  the  domicile  of  John  Robert  Udny  in 
1853  and  1854,  at  the  date  of  the  birth  of  respt.,  and  at  the  date  of  the 
marriage  of  respt *8  mother,  was  in  Scotland,  and  therefore  that  by  the 
subsequent  marriage  of  the  parents  respt  was  legitimated.  The  Second 
Division  adhered. 
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The  Lord  Chancellor  (Hatherley) — ^This  appeal  involved  the  question, 
irhat  was  the  domicile  of  Colonel  Udny  ?  and  three  periods  of  his  life  were 
important  with  a  view  to  that  question:  the  birth  of  Colonel  Uduy,  the 
birth  of  respt,  and  the  marriage  of  Colonel  Udny  with  respt's  mother. 
As  to  the  first  pointy  he  was  satisfied  that  the  domicile  of  Consul  Udny, 
the  father  of  Colonel  Udny,  had  been  Scotch  throughout     It  was  the 
domicile  of  his  origin,  and  he  had  never  lost  his  Scotch  domicile  during 
the  rest  of  his  life,  when  he  was  acting  as  Consul  in  Italy.     It  followed 
that  the  original  domicUe  of  Colonel  Udny  was  also  Scotch.     The  question 
then  came  to  be,  whether,  and  when,  Colonel  Udny  ever  lost  his  Scotch 
domicile.     In  1812  he  left  the  army,  and  married,  and  settled  in  London, 
where  be  took  a  lease  of  a  house  and  lived  till  1844.     He  occasionally 
visited  Scotland  during  that  time  to  look  after  his  Scotch  property.    It 
was  a  question  of  great  nicety  whether  he  had  acquired  an  English 
domicile  during  that  period  of  his  long  residence  in  England,  but  it  was 
of  less  importance  to  decide  that  point,  because  even  if  the  English  domicile 
had  been  acquired,  it  was  abandoned  in  1844,  when  the  Colonel  left  Lon- 
don, selling  off  all  his  furniture  and  his  house,  and  went  to  Boulogne. 
About  this  time  his  first  wife  died,  and  he  then  formed  an  illicit  connection 
with  the  mother  of  respt,  which  resulted  in  the  birth  of  respt.     At  that 
time  it  could  not  be  doubted  that  Colonel  Udny*s  domicile  was  no  longer, 
if  it  ever  was,  English,     Then  what  domicile  did  he  acquire  next  1    Now, 
it  was  contended  by  appt  that  Colonel  Udny  could  not  have  abandoned 
his  English  domicile  until  in  fact  and  deed  he  had  acquired  some  other 
domicila     That  might  be  true  as  regards  acquiring  a  second  foreign 
domicile;  but  where  a  foreign  domicile  was  once  abandoned,  it  seemed  to 
follow  from  the  authorities  that  the  domicile  of  origin  immediately  revived 
without  any  further  act  or  deed  on  the  part  of  the  ColoneL     He  must  have 
had  the  Scotch  domicile,  therefore,  at  the  birth  of  respt.     Another  question 
then  arose,  whether  the  same  domicile  continued  till  the  marriage  with 
respt's  mother  in  1853.     On  that  point  he  (the  Lord  Chancellor)  had  no 
doubt     The  Colonel  seemed  to  have  gone  to  Scotland  for  the  express 
purpose  of  giving  effect  to  the  Scotch  domicile  by  mariying  respt's  mother, 
and  thereby  legitimating  respt     The  doctrine  on  which  appt  relied  was 
that  the  domicile  of  origin  did  not  revert  or  revive  the  moment  that  an 
acquired  domicile  was  abandoned,  but  that  it  must  be  re-acquired  in  the 
same  way  as  a  new  foreign  domicile  would  require  to  be  re-acquired.     But 
that  doctrine  of  Sir  John  Leach  was  not  supported  by  Story  or  Lord 
Stowell,  and,  moreover,  the  maxim  that  no  person  can  be  without  a  domicile 
aeems  to  imply  that  the  domicile  of  origin  is  never  extinguished,  but  is 
merely  in  abeyance,  and  revives  when  the  acquired  domicile  is  abandoned. 

Lords  Chehnsfoid,  Westbury,  and  Colonsay  concurred. 

Affirmed  with  costs. 

SooTT  V.  Napieb. — June  11. 

{La.  the  Court  of  Session  June  25,  1867:  not  reported  in  (7.  of  S.  Ca$a  or 

Jurist.     See  /.  of  J.,  voL  xi.,  p.  468.*) 

Property — Loch, — Question  as  to  the  property  of  St  Mary*s  Loch  and  Loch 

*  Where  it  is  erroneously  stated  that  Lord  Ardmillan  conourred  with  Lord  Carrie- 
hill,  initead  of  with  Lord  Deas. 
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of  tlie  Lowes.  Lord  Napier  claimed  ezdasive  right,  and  Scott  of  Rodono 
brought  thiB  declarator  that  he,  by  virtue  of  his  titles  aod  possession,  had, 
along  with  the  other  owners  of  land  surrounding  the  loch,  a  joint-right  or 
common  property  in  the  loch,  and  a  joint-right  of  using  boats,  fowling,  fishing, 
floating  timber,  and  exercising  other  rights  over  the  loch.  The  Duke  of 
Buccleuch  and  Mrs  Murray,  the  other  proprietors,  made  no  appearance;  but 
Lord  Napier  defended,  maintaining  his  exclusive  right  The  L.  O. 
(Jerviswoode),  after  proof,  held  that  Lord  Napier  was  entitled  to  the 
exclusive  possession  of  the  lochs.  The  First  Division  adhered,  Lord  Cnrrie- 
hill  dissenting. 

The  Lord  Chancellor  (Hatherley) — ^The  interlocutor  of  the  L.  O.,  affirmed 
by  a  majority  of  the  Judges  of  the  Inner  House,  declared  that  appt  had  in 
fact  used  the  margin  of  the  Loch  of  the  Lowes  and  St  Mary's  Loch,  so  far 
as  they  adjoin  her  lands,  for  the  purposes  of  pasture,  watering  cattle,  and 
the  like;  but  that  such  uses  were  of  a  character  which  she  might  enjoy  as 
a  consequence  of  her  access  to  the  same  as  proprietor  of  the  land,  and  not 
as  in  the  assertion  or  exercise  of  a  right  of  property  in  or  over  the  same; 
and  that  respt.,  Lord  Napier,  had  the  exclusive  possession  and  right  of  the 
said  lakes,  as  proprietor  of  the  same,  for  the  purposes  of  fishing,  and 
fowling,  and  boating.  Appt.,  in  stating  her  title,  started  with  a  Crown- 
charter,  dated  1599,  by  which  the  lands  of  Rodono  and  others  were  granted 
to  her  predecessors,  with  the  lakes  and  other  pertinents;  and  Lord  Napier 
chiefly  relied  on  a  Crown-charter  of  later  date — 1607,  in  which  the  lakes 
were  expressly  conveyed  as  a  separate  property.  Now,  the  claim  of  appt. 
being  founded  on  the  rights  of  a  riparian  proprietor,  the  law  of  Scotland, 
as  laid  down  by  Bell  and  Stair,  seemed  to  leave  no  doubt  that,  as  a  general 
rule,  the  riparian  owner  would  be  entitled  to  a  joint  use  of  the  whole  lake 
for  fishing  and  fowling,  and  that  if  another  claims  the  exclusive  right,  he 
must  make  out  some  separate  grant  of  such  right.  Both  parties  had  pro- 
duced their  titles,  and  the  observations  of  Lord  Curriehill  were  difficult  indeed 
to  displace.  It  seemed  clear,  that  in  1599,  the  lake  had  not  been  treated  as  a 
separate  subject  from  the  lands  adjoining;  and  though  Lord  Napier  pro- 
duced a  Crown-charter,  dated  in  1607,  even  assuming  it  was  a  valid  grant, 
and  could  derogate  from  the  previous  grant  to  appt.,  still  the  express 
mention  of  the  lake  soon  afterwards  entirely  dropped  out  of  his  titles,  and 
from  1656  to  1823  not  a  word  is  said  in  Lord  Napier's  titles  to  show  that 
he  had  any  other  or  greater  right  to  the  lake  than  any  of  the  other  riparian 
owners.  It  was  true  that,  since  1823,  Lord  Napier  had  taken  separate 
receipts  for  feu-duty  from  the  Crown  in  respect  of  the  lake,  but  that  was 
merely  as  a  voluntary  arrangement  of  his  own,  not  binding  on  the  other  pro- 
prietors. It  must  be  admitted  that  so  far  as  the  titles  of  the  respective 
parties  go,  they  did  not  establish  any  exclusive  right  to  the  lake,  as  asserted 
and  claimed  by  Lord  Napier,  and  did  not  prove  that  the  right  to  the  lake 
passed  with  the  ownership  of  the  lands  of  Bowerhope.  But  then  it  was 
said  that,  even  if  his  title  is  general,  still  the  state  of  the  possession  during 
Jiving  memory  showed  that  Lord  Napier  claimed  and  exercised  the  exclusive 
possession,  and  that  there  ought  to  be  inferred  from  that  possession  a 
sufficient  title  to  the  property.  When,  however,  the  facts  were  carefully 
^examined,  there  was  really  no  sufficient  proof  of  any  such  exclusive  posses- 
sion. As  regards  a  boat  once  kept  on  the  lake  by  a  tenant  of  the  Duke  of 
Buccleuch,  there  was  nothing  in  the  circumstances  under  which  that  boat 
was  discontinued  to  show  any  exclusive  right  in  Lord  Napier.     It  was  also 
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said  that  respt  had  issaed  orders  to  people  not  to  fish  with  the  otter  in  the 
lake;  bat  the  notice  so  issued  was  merely  a  civil  request  that  strangers 
would  have  the  goodness  not  to  fish  with  that  instrument — a  request  which 
any  other  reparian  owner  might  equally  have  addressed  to  strangers.  Then 
much  reliance  was  placed  on  the  evidence  of  Tibby  Shiels,  who  for  forty 
years  had  had  the  management  of  Lord  Napier^s  boat;  and  though  she 
probably  had  orders  not  to  let  strangers  use  it  without  permission,  she 
does  not  say  one  word  about  her  having  orders  to  warn  off  the  boats  of  the 
other  riparian  owners*  during  that  long  period.  That  was  a  conspicuous 
omission  in  her  evidence,  which  rather  told  in  favour  of  appt.  than  in 
favour  of  respt  Agun,  some  loose  evidence  was  referred  to,  of  the  reputa- 
tion of  the  neighbourhood,  to  the  effect  that  Lord  Napier  was  exclusive 
owner  of  the  li^e.  That  kind  of  evidence,  if  evidence  at  all,  was  of  the 
weakest  possible  description,  and  would  be  inadmissible  in  England  as  any 
evidence  of  property.  It  was  unworthy  of  consideration,  particularly  as  it 
might  be  all  traced  to  the  fact  that  Lord  Napier  was  the  only  resident  pro- 
prietor near  the  lake,  and  so  would  be  most  heard  of  in  connection  with 
its  use.  Then,  again,  the  fact  that  Lord  Napier  permitted  pipes  to  be  laid 
through  his  land,  to  abstract  some  of  the  water  there,  was  no  evidence  that 
other  proprietors  were  in  any  way  injured  by  that,  or  complained  of  it,  or 
were  bound  by  it  in  any  way.  Altogether,  considering  that  the  presump- 
tion at  common  law  was  entirely  in  favour  of  appt,  and  that  respt  was 
bound  to  prove  his  title  to  the  exclusive  ownership  of  the  lake,  it  must  be 
declared  that  respt  had  failed  to  make  out  a  case. 
Lords  Chelmsford,  Colonsay,  and  Cairns  concurred.    Reversed,  with  costs. 


SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW.— Sheriffs 
Dickson  and  Bell. 

M.P.— MoNBo  V.  Welsh,  kc,—Uay  13,  1869. 
Penalty — Review — Clyde  Navigation  Acts — Pactum  Illicitum — Security 
cm  Appeal, — Finds  that  on  6th  Jan.,  1864,  the  claimant  Welsh,  along  with 
one  Charles  A.  Enell,  was  prosecuted  before  W.  Taylor,  Esq.,  Bailie  of  the 
River  and  Firth  of  Clyde,  on  the  complaint  of  Mr  W.  M.  Wilson,  procurator- 
fiscal  of  the  River  Bailie  Court,  on  a  charge  of  theft;  that  the  said  charge 
was  proved;  and  that  the  said  claimant  was  convicted  thereof^  and  was 
sentenced  to  imprisonment  for  sixty  days  from  the  said  6th  January: 
Fbds  that  upon  the  said  sentence  being  pronounced,  Mr  J.  L.  Lang,  as 
procurator  for  the  said  claimant  at  the  trial  of  the  said  complaint^  intimated 
verbally  in  court  that  he  appealed  against  the  said  conviction  and  sentence, 
meaning  thereby  that  he  intended  to  appeal  against  the  same  to  the  Court 
of  Justiciary:  Finds  that  previous  to  his  trial  the  said  claimant  Welsh  had 
been  at  liberty  on  security,  by  way  of  deposit,  of  ten  pound  sterling,  for  his 
appearance  in  the  said  court  to  answer  the  said  comprint,  and  that  on  his 
appearing  to  answer  thereto  the  said  sum  of  ten  pounds  was  returned  to 
him:  Finds  that  on  the  said  appeal  being  notified  the  said  claimant  was 
leleased  from  custody  upon  re-deposit  of  the  said  sum  of  ten  pounds  in  the 
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hands  qf  the  clumant  Alexander  Monro,  as  clerk  and  assessor  of  the  said 
court,  and  that  the  said  deposit  was  made  in  accordance  with  the  wish  of 
the  said  claimant  Welsh,  and  by  the  special  advice  and  consent  of  his  law 
agent,  Mr  Lang;  Finds  that  the  said  deposit  was  made  as  a  secnritj  that 
the  said  claimant  Welsh  shoold  abide  the  result  of  the  said  appeal,  and 
also  as  security  for  any  costs  that  he  might  be  found  liable  for  therein: 
Finds  that  no  appeal  of  the  said  conviction  was  actually  made  or  prosecuted 
by  the  said  claimant  Welsh,  and  that  the  intimation  of  appeal  was  not 
followed  up  by  any  further  proceedings  for  having  the  said  conviction  and 
sentence  reviewed:  Finds  it  not  proved  that  any  judgment  of  forfeiture  of 
the  said  sum  has  been  pronounced  by  the  River  Bailie  Court:  Finds  that 
the  right  of  property  in  the  said  sum  of  £10  remained  in  the  said  claimant 
Welsh,  subject  to  any  judgment  that  might  have  been  pronounced  by  the 
proper  tribunal  forfeiting  the  same  in  wliole  or  in  part  in  accordance  witii 
the  conditions  of  the  said  deposit,  and  that,  inasmuch  as  no  such  forfeituze 
has  been  pronounced,  and  it  is  not  pretended  by  the  claimant  Monro  that 
any  proceedings  for  such  forfeiture  are  pending  or  in  contemplation,  the 
said  claimant  Welsh  is  entitled  to  the  said  sum  and  interest  thereon: 
Therefore  sustuns  the  condescendence  and  claim  of  the  said  claimant  to 
the  whole  of  the  fund  in  medio^  and  refuses  the  claim  of  the  claimant 
Monro  thereto:  Ordains  the  nominal  raiser  forthwith  to  pay  the  fund  tn 
medio  to  the  Clerk  of  Court,  and  on  said  payment  being  made  ordains  the 
Clerk  of  Court  to  pay  the  same  to  the  claimant  Welsh:  Finds  the  defender, 
William  Taylor,  and  the  said  Alexander  Monro,  liable  to  the  claimant 
Welsh  in  the  expenses  occasioned  to  him  by  their  defences  respectively: 
Finds  the  said  Alexander  Monro  liable  to  the  claimant  Welsh  in  the 
expenses  occasioned  by  his  opposing  Welsh's  claim,  and  the  expenses  of  all 
the  subsequent  proceedings  in  the  cause;  allows  accounts,  etc. 

Note, — The  questions  on  which  the  proof  was  allowed  are  solved  clearly. 
It  is  proved  (and  indeed  was  not  disputed  by  the  claimant  Welsh)  that  the 
ten  pounds  were  deposited  by  his  wish,  and  with  the  advice  and  consent  of 
his  agent,  Mr  Lang.  There  is  no  proof  whatever  that  any  forfeiture  of  that 
sum  was  pronounced  by  the  River  Bailie  or  any  other  Court.  Mr  Monroes 
claim  must  therefore  fall,  in  so  far  as  it  Ls  laid  on  such  alleged  forfeiture. 
The  real  question  in  the  case  is.  What  were  the  conditions  on  which  the 
deposit  was  made?  As  the  late  Sheriff  Strathem  observed,  the  copy  of  the 
proceedings  in  the  River  Bailie  Court,  being  certified  by  Mr  Monro,  cannot 
be  received  as  correct  or  as  sufficient  proof  of  them.  The  verification,  with 
the  original  which  Sheriff  Strathem  contemplated,  has  not  taken  place, 
owing  to  its  having  (in  someway  not  explained)  disappeared  from  the 
.  record  of  the  former  River  Bailie  Court.  (Evidence  of  witness  Muirhead.) 
At  the  same  time  there  is  no  real  doubt  that  the  deposit  was  made  as  a 
security  that  Welsh  would  abide  the  result  of  the  appeal,  including  any 
judgment  that  might  be  pronounced  therein  for  costs.  This  appears  from 
the  averments  both  in  the  summons  and  claims  from  the  terms  of  the 
memorandum  indorsed  in  the  proceedings,  as  appearing  in  the  copy  No.  10-1, 
and  from  the  evidence  of  the  witnesses  Monro,  Green,  Wright,  and  Lang. 
There  is  not  the  slightest  evidence  in  support  of  Mr  Monro's  averments 
(Art.  8  of  cond.  and  9th  plea  in  law)  that  the  ten  pounds  were  deposited 
as  security  that  Welsh  would  prosecute  his  appeal,  and  which  are 
materially  different  from  his  other  averments  that  the  deposit  was  to  secure 
that  Welsh  should  abide  the  issue  of  the  appeal  (Art.  8  of  Cond.  and  9th 
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plea  in  law).  As  the  appeal  was  not  carried  oat,  and  as  the  time  for  do- 
ing so  has  long  ago  passed,  the  contingencies  which  the  deposit  was 
intended  to  secnre  have  not  arisen,  and  cannot  now  arise.  Welsh  is  there- 
fore entitled  to  have  his  deposit  returned.  Unfortunately,  justice  will  thus 
be  defeated,  as  Welsh  was  released  after  sentence  on  the  distinct  understand- 
ing that  he  would  test  the  validity  of  the  sentence  by  appeal  to  a  higher 
Court.  This  result  arises  from  the  officer  whose  duty  it  was  to  see  the 
sentence  enforced  having  failed  to  do  so,  and  allowed  Welsh  to  remain  at 
large  daring  the  whole  period  of  his  sentence,  instead  of  having  had  tho 
ju(^^ent  enforced  by  imprisonment,  and  left  Welsh  to  his  remedy  by  way 
of  suspension.  The  S.  S.  cannot  close  without  commenting  on  the  great 
delay  that  has  occurred  in  the  progress  of  this  cause.  If  the  parties  had 
used  proper  despatch,  it  might  have  been  disposed  of  in  a  mere  fraction  of 
the  time  (four  years  and  upwards)  during  which  it  has  been  in  Court 

On  appeal,  the  Sheriff  (13th  May),  Finds  that  the  competency  of  this 
action  was  sustained  by  the  late  Sheriff  Sir  Archibald  Alison  in  his  inter- 
locutor of  18th  March,  1866,  long  since  final  in  this  Court:  Finds  that  the 
fiicts  of  the  case  are  correctly  set  forth  by  the  S  S.  in  the  interlocutor  now 
under  appeal:  Finds  that  the  sum  of  £10,  being  part  of  the  fund  in  medio^ 
consigned  by  the  claimant  Welsh  in  the  hands  of  the  clerk  of  the  Kiver 
Bailie  Court  on  6th  January,  1864,  was  so  consigned  in  terms  of  the  copy 
minute  on  No.  10-1  (the  accuracy  of  which  is  admitted)  as  security  for 
abiding  the  issue  of  the  appeal  then  intimated,  and  costs  thereof — ^it  being 
a  condition  of  said  consignation  that  the  sentence  of  imprisonment  for  60 
days  that  had  passed  against  said  claimant  should  not  be  put  in  force  at  the 
time:  Finds  that  the  procedure  against  Welsh,  in  which  the  sentence  of 
imprisonment  was  pronounced,  was  instituted  under  the  provisions  of 
section  124  of  the  Clyde  Navigation  Consolidated  Act,  1858  (21  and  22 
¥ict.,  cap.  149):  Finds  that  neither  under  said  section  nor  under  the  Acts 
therein  referred  to,  9th  Qeo.  IV.,  cap.  39,  and  The  Railway  Clauses  Con- 
solidation (Scotland)  Act,  1845,  is  any  appeal  competent  from  a  sentence 
of  imprisonment,  the  only  remedy  being  by  suspension  and  liberation;  and 
neither  the  Procurator-Fiscal  nor  Clerk  of  Court  had  any  power  to  consent 
that  the  sentence  should  not  be  carried  out  on  condition  of  a  sum  of  money 
being  deposited:  Finds  that  the  transaction  which  was  gone  into  was  there- 
fore of  the  character  of  a  pouAum  iUkUumf  which  cannot  in  any  view  be 
founded  on  as  justifying  retention  of  said  money:  Therefore,  adheres  to  the 
interlocutor  appealed  against,  with  this  modification,  that  instead  of  ordain- 
ing the  nominal  raiser,  Monro,  to  pay  the  fund  in  medio  to  the  Clerk  of 
Court,  and  the  clerk  then  to  pay  to  the  claimant  Welsh,  decree  is  hereby 
given  against  said  nominal  raiser  for  payment  of  said  sum  to  said, 
claimant,  and  with  this  further  explanation,  that  the  decree  is  limited  to 
the  principal  sum  of  £10,  without  interest;  adheres  also  in  the  question  of 
expenses  in  as  fiir  as  the  S.  S.  finds  Monro  liable  therein;  but  as  regards 
the  respondent  Taylor,  in  respect  there  was  no  sufficient  reason  for  calling 
him  to  the  action,  finds  no  expenses  exigible  from  him;  and  to  this  extent 
alters  the  interlocutor,  and  decema 

Ndc — ^By  the  Olasgow  Police  Act,  1866,  section  132,  an  appeal  is  com- 
petent from  a  sentence  by  the  magistrates,  if  taken  not  later  than  1.4  days 
from  its  date,  to  the  Court  of  Justiciary  at  the  next  Circuit  Court  to  be 
held  at  Olasgow;  but  this  appeal  does  not  operate  as  a  suspension  or  stay 
of  execution  of  any  sentence  of  imprisonment,  unless  on  sufficient  caution. 
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to  the  satisfaction  of  the  magistrate  for  the  appearance  of  the  person 
appearing  at  snch  time  and  place  as  he  shall  direct 

The  above  provision,  however,  does  not  extend  to  the  Conrt  of  the  Bailie 
of  the  river  Clyde,  whose  jurisdiction  exclusively  depends  on  the  Clyde  Act 
of  21  and  22  Vict,  cap.  149,  which  gives  no  such  power  of  appeal;  and 
even  if  Welsh's  sentence  had  been  given  in  the  Police  Court,  an  informal 
and  irregular  deposit  of  ^10  would  not  have  entitled  him  to  any  stay  of 
execution,  and  would  not  have  entitled  the  official  taking  such  deposit  to 
retain  it  after  it  was  demanded  back. 

For  Welsh — Lang, For  Monro — G.  Patenon. 

SHERIFF  COURT  OF  BERWICKSHIRE.— Sheriff  G.  Dickson. 
Hay's  Tbs.  v,  Lindsay.— ifay  24,  1869. 

Landlord  and  Tenant — Fixtures. — Mr  David  Baird  Lindsay  occupied 
the  mansion-house  of  Oxendean,  on  the  estate  of  Dunse  Castle,  with  the 
garden,  offices,  and  certain  parks,  as  a  yearly  tenant,  since  1861.  He  had 
erected  at  his  own  expense  a  vineiy,  green-house,  peach-house,  and  fordng- 
honse.  Mr  Lindsay  received  legal  warning  to  remove  at  Whitsunday,  1869. 
On  12th  May,  Mr  Hunter,  solicitor,  Dunse,  Mr  Lindsay's  agent,  wrote  to 
Mr  James  D.  Hannan,  factor  on  the  Dunse  Castle  estate,  that  he  was 
instructed  to  make  arrangements  for  the  removal  of  certain  articles  fix>m 
Oxendean,  and  particularly  directed  attention  to  the  glass-houses  above 
referred  to,  stating  that,  if  he  wished  to  retain  them,  he  (Mr  Hunter)  would 
be  prepared  to  negotiate  for  the  sale  of  them  at  a  reasonable  price.  Mr 
Hannan  replied — "  I  am  surprised  at  your  not  being  aware  of  the  fact  of 
the  hot-houses  and  water-pipes  being  fixtures,  and  consequently  the  property 
of  the  proprietors."  These  glass-houses,  with  other  effects,  were  on  2l8t 
May  advertised  by  Mr  Lindsay  to  be  sold  on  the  25th.  On  Saturday 
evening  the  22d  May,  an  inteniict,  at  the  instance  of  the  trustees  of  Mr 
William  Hay,  of  Dunse,  was  served  on  Mr  Lindsay,  Mr  Hunter,  and  the 
auctioneer,  against  the  sale  of  these  glass-houses,  and  certain  iron  pipes. 
A  long  discussion  took  place  on  the  24th  before  the  Sheriff,  after  which  it 
was  arranged  that  the  case  should  be  left  in  the  hands  of  the  Sheriff-Substitute 
to  examine  the  premises  personally,  aided  by  two  tradesmen,  one  of  whom 
to  be  named  by  each  party;  and  both  parties  bound  themselves  to  abide  by 
the  judgment  of  the  Sheriff-Substitute.  After  examining  the  premises 
along  with  Messrs  Duns  &  Dods,  builders,  the  Sheriff-Substitute,  on  May 
24,  issued  an  interlocutor  in  which  he  finds  that  the  respondent,  Mr  Lindsay, 
has  been  occupying  the  house  and  premises  at  Oxendean  as  a  yearly  tenant, 
and  without  a  lease— that  the  green-house  and  other  glass-houses  in  the 
garden  there,  have  been  erected  by  the  said  respondent  at  his  own  sole  and 
considerable  expense :  Finds  that  the  removal  of  the  said  green-house  and 
other  glass-houses  will  occasion  no  damage  to  the  petitioner's  property: 
Finds  that  the  respondents  are  ready  and  willing  to  restore  the  garden 
forthwith  to  the  condition  in  which  it  was  before  the  said  structures  were 
erected :  Finds  that  in  these  circumstances,  and  under  these  conditions,  the 
respondents  are  entitled  to  remove  the  said  green-houses,  and  other  glass- 
houses, and  appurtenances :  Finds  that  the  respondents  are  not  entitled  to 
remove  any  of  the  trees  or  shrubs  growing  in  the  soil :  Therefore  continaes 
and  confirms  the  interdict  as  regards  the  said  trees  and  shrubs;  quoad  ultra, 
recalls  the  interdict;  refuses  the  prayer  of  the  petition:  Finds  the  petitioners 
liable  in  expenses,  etc. 
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ifo^ — ^Tbe  qaestion  here  raised  is  one  of  considerable  difficulty,  and  the 
Sherifif-Sabstitute  greatly  regrets  that  the  urgency  of  the  circumstances  has 
deprived  him  of  the  advantage  of  hoariog  parties  procurators  in  regard  to 
it,  and  all  the  more  because  the  parties  have  agreed  to  abide  by  the  Sheriff- 
Sabstltttte's  judgment  It  is  an  ancient  rule  of  law  incedificcUum  solo  solo 
cedilf  but  the  rule  is  by  no  means  inflexible,  and  has  suffered  great  modifica- 
tion in  many  instances,  as  between  heir  and  executor  the  rule  is  strictly 
applied,  but  it  is  much  less  strictly  applicable  as  between  landlord  and 
tenant;  and  there  is  good  reason  for  this  distinction,  because  structures 
erected  by  a  proprietor  having  permanent  interest  in  the  property  may  very 
natorally  and  reasonably  be  regarded  as  permanent  additions  to  the  property, 
whereas  erections  by  a  mere  temporary  tenant,  especially  as  here,  a  yearly 
tenant  cannot  reasonably  be  so  regarded.  The  case  of  Sj^me  ▼.  Harvey^  the 
latest  decision  on  the  subject,  established  that  green-houses  and  other  such 
buildings  erected  for  nursery  purposes  with  the  acquiescence  of  the  landlord, 
in  a  subject  let  for  a  private  residence,  may  be  removed  by  the  tenant  at 
the  expiry  of  the  lease.  The  question  whether  the  brick  work  could  be 
also  removed  was  not  then  determined,  having  been  withdrawn  from  the 
eonsideratlon  of  the  Oourt,  but  a  majority  seemed  disposed  to  have  allowed 
the  removal  of  the  brickwork  also.  The  present  case  no  doubt  differs  from 
that  of  Syme  v.  Harvey,  in  so  much  as  the  erections  were  not  made  for  the 
purpose  of  trade,  but  for  amenity  and  for  the  tenant's  own  gratification. 
But  the  Sheriff-Substitute  does  not  think  that  this  circumstance  can  alter 
the  principles  applicable  to  the  case;  on  the  other  hand,  in  the  case  oiSyme 
V.  Harvey,  the  tenant  had  a  lease  which  tends  to  strengthen  the  presumption 
in  favour  of  fixtures,  while  the  present  is  the  case  of  a  yearly  tenant.  Lord 
Deas  says,  '*In  a  question  between  landlord  and  tenant,  the  presumption  is 
that  the  improvement  made  by  the  tenant  at  his  own  expense,  on  a  subject 
which  is  not  his  property,  was  intended  by  him  for  his  own  benefit,  and 
that  except  in  the  ease  of  a  long  lease,  he  did  not  intend  to  increase  the 
permanent  value  of  the  subject,  by  adding  to  it  what  could  easily  be  taken 
away."  And  Lord  Curriehill  says,  "  If  the  annexation  was  made  by  absolute 
owner  for  the  permanent  use  of  his  own  property,  it  becomes  pars  tenanenti 
This  element  has  been  too  much  lost  sight  of,  and  attention  has  been  given 
too  exclusively  to  the  element  of  physical  fixture.  When  the  party  making 
the  accession  has  only  a  temporary  use  of  the  subject,  the  case  is  very  different. 
The  purpose  for  which  the  erection  is  made  is  a  temporary  purpose;  and  it 
would  be  a  n^onstrous  hardship  if  the  effect  of  tenant's  making  such  an 
erection  for  his  own  use,  were  to  deprive  him  of  these  articles  belonging  to 
himself,  which  he  placed  on  the  ground  for  his  own  temporary  accommodatioii 
only,  and  give  it  to  the  landlord  without  any  obligation  on  him  to  compensate 
the  tenant'*  These  principles  seem  equally  applicable  to  structures  erected 
for  amenity  as  to  those  for  purposes  of  trade. 

The  erections  in  question  are  almost  entirely  composed  of  wood  and  glass, 
with  uprights  not  fixed  in  the  ground.  Here  and  there  are  dwarf  brick 
wails,  but  such  building  cannot  be  regarded  as  inoedijieatum  solo,  built  as  a 
boose  with  its  foundation  in  the  soil.  Even  therefore  on  the  strict  applica- 
tion of  the  rule  of  physical  fixture,  the  wood  and  glass  cannot  be  regarded 
as  such,  and  the  tendency  of  the  decision  quoted  was  to  regard  such  slight 
brickwork  as  not  fixture,  but  on  the  further  ground,  arising  from  the  tem- 
porary character  of  the  tenant's  occupation,  the  argument  for  fixtures  is  greatly 
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weakened.  Unless  there  exist  some  strong  reasons  in  the  character  of  the 
fixtures  themselves,  as  for  example,  that  their  removal  would  materially 
damage  the  landlord's  property  from  which  it  is  proposed  to  detach  them, 
the  Sheriff-Substitute  has  arrived  at  the  conclusion  that  the  simple  fact  of 
the  foundations  being  sunk  a  few  inches  in  the  ground,  or  that  a  wall  plate 
rests  upon  a  garden  wall,  is  not  sufficient  of  itself  to  determine  the  qaestioa* 
of  fixture.  To  determine  the  question  ou  such  narrow  grounds  would  be 
to  ''give,  too  exclusive  attention  to  the  element  of  physical  fixture." 
A  case  may  easily  be  supposed  as  of  a  conservatory  added  to  a  house,  the 
removal  of  which  would  be  a  permanent  disfigurement  of  the  landlord's 
property,  and  the  removal  of  which  he  would  therefore  be  entitled  to  prevent 
But  in  the  present  case  no  building  belonging  to  a  landlord  would  be  injured 
by  the  removal  of  these  structures.  The  garden,  it  is  understood,  when  let 
to  the  respondent^  was  surrounded  by  a  low  wall,  and  contained  no  glass- 
houses whatever.  The  respondent  is  willing  to  restore  it  to  its  former 
condition;  and  the  Sheriff-Substitute  does  not  think  that,  in  the  circumstances, 
the  landlord  can  ask  more.  The  stone-house  was  much  more  extensive  than 
ordinary  buildings  in  a  garden  of  the  same  size.  There  are  a  green-house, 
a  vinery,  a  peach-house,  and  pine-house.  The  Sheriff-Substitute  cannot 
hold  that  the  landlord  is  entitled  to  claim  this  property  without  offering 
any  compensation.  It  is,  on  the  one  hand,  most  necessary  to  avoid  the 
overstraining  of  the  idea  of  tenant  right;  but  it  is  as  necessary,  on  the  other 
hand,  to  restrain  within  reasonable  bounds  the  rights  of  landlords,  and  the 
Sheriff-Substitute  cannot  resist  the  conclusion  that  to  give  up  to  the  landlord 
all  that  the  tenant  has  laid  out  upon  these  erections  without  any  compensa- 
tion, simply  upon  a  rigid  application  of  an  ancient  abstract  maxim  as  to 
fixtures,  would  truly  be  an  overstraining  of  the  landlord's  rights,  or,  in  the 
words  of  Lord  Curriehill,  <'a  monstrous  hardship"  on  the  tenant,  and  a 
hardship  for  which  the  Sheriff-Substitute  thinks  no  sufficient  authority  has 
been  shown. 

Act—D,  Ferguson, Alt— TV,  K,  Hunter, 

SHERIFF  COURT  OF  ELQINSHIRE.— Sheriff  Smith. 
Eeid  v.  Rosa. 

Affiliation — Puberty, — In  an  action  for  aliment  of  an  illegitimate  child, 
in  which  the  defender  was  only  thirteen  years  and  ten  months  of  age  at 
the  date  of  the  conception  of  the  child,  of  whom  he  denied  the  paternity, 
it  was  pleaded  that  his  being  below  the  presumed  legal  age  of  puberty 
entitled  him  to  absolvitor: — Hdd,  after  a  proof  before  answer,  that  the 
paternity  was  established. 

The  following  Interlocutor  and  Note  shew  the  points  of  the  case,  viz.:—' 
Elgin,  25th  May,  1869.— The  S.S.  having  considered  the  closed  record, 
with  the  joint  minute  for  the  parties,  proof  adduced,  debate,  and  whole 
cause.  Finds  that  the  pursuer  was  delivered  of  an  illegitimate  male  child 
on  or  about  the  thirteenth  day  of  July,  1867:  Finds  that  the  defender  is 
the  father  of  the  said  child:  Finds^  in  law,  that  he  is  liable  for  the  inlying 
expenses  and  aliment  sued  for;  therefore  repels  the  defences,  and  decerns 
against  him  in  terms  of  the  conclusions  of  the  summons,  etc. 

Note, — The  remarkable  feature  of  the  present  case  is  that  the  age  of  the 
defender,  at  the  time  when  the  child  was  begotten,  was  only  thirteen  year» 
and  ten  months.    There  is  no  doubt,  however,  that  there  was  contiuuoua 
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^d  repeated  interconrse  between  bim  and  the  pursaer,  and  the  medical 
testimony  is  unanimous  that  the  circumstance  of  the  age  of  the  defender  is 
not  in  itself  a  sufficient  reason  why  such  intercourse  should  not  be  followed 
by  the  ordinary  natural  result.  In  the  work  of  Professor  Casper  of  Berlin 
on  Forensic  Medicine,  the  general  doctrine  of  which  was  much  relied  on, 
on  behalf  of  the  defender,  an  instance  is  mentioned  of  paternity  by  a 
person  of  the  same  age  as  the  defender  in  the  present  case. — See  New 
Sydenham  Society's  Edition,  Vol.  iiL,  p.  259.  In  our  own  Courts  a  boy 
of  the  same  age,  thirteen  years  and  ten  months,  has  been  tried  and  con« 
Ticted  of  the  crime  of  rape.  Fulton,  20th  Sept,  1841,  2  Swinton,  p.  564, 
Kr  Macdonald,  Criminal  Lam,  p.  194,  remarks,  in  regard  to  the  latter  case, 
that  ^  the  question  is  one  of  proof,  not  of  theory,*'  and  the  same  remark 
seems  to  be  equally  applicable  to  the  present  case. 

The  S.S.  knows  of  no  authority  in  the  law  of  Scotland  for  the  conten- 
tion maintained  on  behalf  of  the  defender,  that  the  fact  that  he  was  not 
fourteen  years  of  age  at  the  period  on  which  the  judgment  must  depend,  is 
8ii£Scient  without  farther  inquiry  or  proo^  and  without  any  regard  to  the 
other  circumstances,  to  entitle  him  to  absolvitor. 

The  judgment  was  not  appealed. 

AcL^ATurdoch  &  Forsyth, Alt — Cooper  <j&  WiiUc. 

SHERIFF  COURT  OF  ROSS-SHIRE,  DINGWALL.— Sheriffs 

MoNCRiEFF  and  Hell. 

RiiiKCR  and  his  Tsustee:  v.  Walker. — June  9,  1869. 

Ddis  Recovery  Act — Incoming  Tenant. — This  was  an  action  originally  at 
the  instance  of  Raiker,  outgoing  tenant  of  Mount  Rich,  against  defr.  as  the 
incoming  tenant  at  Whitsunday,  1868,  for  the  amount  of  an  account  for 
clover  seeds  sown  by  pursuer  with  crop  1868,  of  which  defr.  would  reap 
the  sole  benefit.  Raiker  having  become  bankrupt,  his  trustee  sisted  him- 
self and  insisted  on  the  action.  For  defr.  it  was,  preliminarily,  plead 
that  the  debt  sued  for  not  being  of  the  nature  of  a  merchant's  account,  and 
not  arising  out  of  any  contract  of  sale,  action  thereon  was  incompetent  under 
this  Act  The  S.  S.  (Hill)  dismissed  the  action,  remarking,  in  a  Note, — *'The 
pursuer's  claim  may  be  well  founded,  but  arising,  as  it  does,  not  out  of  any 
contract  of  sale  of  the  article  in  question,  but  simply  out  of  the  relative 
position  of  the  parties  as  outgoing  and  incoming  tenants  of  a  farm,  the  S.S. 
ia  clearly  of  opinion  that  it  is  not  a  claim  which  can  be  competently 
entertained  under  the  Debts  Recovery  Act.    On  appeal,  the  Sheriff  adherred. 

Ad, — Shaw. A  U, — Hay, 


6nglisbr  Cas£S. 

Admiralty  Jurisdiction — Manslaughter  on  the  high  seas — Foreigner, — 
The  criminal  jurisdiction  of  the  Admiralty  of  England  extends  over 
Britiah  ships,  not  only  on  the  high  seas  but  also  in  rivers,  below  tho 
bridges,  where  the  tide  ebbs  and  flows,  and  where  great  ships  go,  though 
at  a  spot  where  the  municipal  authorities  of  a  foreign  country  might 
exerdse  concurrent  jurisdiction,  if  invoked.  A  foreigner  was  convicted  of 
manslaughter  at  the  Central  Criminal   Court,  committed  on  board  a 


420  EKOUBH  CASES. 

British  vessel,  in  the  river  Qaronne,  within  the  boundaries  of  the  French 
empire,  about  35  miles  from  the  sea,  and  at  a  spot  about  300  yards  from 
the  nearest  shore,  within  the  ebb  and  flow  of  the  tide;  and  the  conviction 
was  held  right,  inasmuch  as  it  was  a  place  within  the  jurisdiction  of  the 
Admiralty  of  England,  which  had  jurisdiction  under  4  &  5  Will.  IV.,  a  36, 
8.  22.— B.  V.  Anden&n,  38  L.  J.  Mag.  Ca.  12. 

Libel — Privileged  publication — Parliamentary  debates — articles  com- 
menting  upon  Parliamentary  debates. — ^The  publication  of  a  faithful  report 
of  a  debate  in  either  House  of  Parliament  is  privileged,  so  that  the 
publisher  is  not  responsible  for  defamatory  statements  made  in  the  course 
of  the  debates  so  reported  and  published ;  and  the  publication  of  articles 
fairly  commenting  upon  the  debate  so  reported  and  published  is  equally 
privileged.  Per  Cockbum,  C.  J. — Decided  cases  leaving  us  without 
authority  on  which  to  proceed  in  the  present  instance,  we  roust  have 
recourse  to  principle  in  order  to  arrive  at  a  solution  of  the  question.  It  is 
well  established  that  faithful  and  fair  reports  of  the  proceedings  of  courts 
of  justice,  though  the  character  of  individuals  may  incidentally  suffer,  are 
privileged,  and  that  for  the  publication  of  such  reports  the  publishers  are 
neither  criminally  nor  civilly  responsible.  The  immunity  thus  afforded 
in  respect  of  the  proceedings  of  courts  of  justice  rests  upon  a  twofold 
ground.  In  the  English  law  of  libel  malice  is  said  to  be  the  gist  of  an 
action  for  defamation.  And  though  it  is  true  that  by  malice,  as  necessary  to 
give  a  cause  of  action  in  respect  of  a  defamatory  statement,  legal  and  not 
actual  malice  is  meant,  while  by  legal  malice,  as  is  explained  by  Mr 
Justice  Bayley,  in  Bromage  v.  Presser,  4  B.  and  C.,  255,  is  meant  no  more 
than  the  wrongful  intention  which  the  law  always  presumes  as  accompany- 
ing a  wrongful  act,  without  any  proof  of  malice  in  fact,  yet  the  presumption 
of  law  may  be  rebutted  by  the  circumstances  under  which  the  defamatory 
matter  has  been  uttered  or  published;  and  if  this  should  be  the  case, 
though  the  character  of  the  party  concerned  may  have  suffered,  no  right  of 
action  will  arise.  **  The  rule,*'  says  Lord  Campbell,  in  the  case  of  Taylor  v. 
ffawUnSf  16  Q.B.  308, "  is,  that  if  the  occasion  be  such  as  repels  the  presump- 
tion of  malice  the  communication  is  privileged,  and  the  plaintiff  must  then,  if 
he  can,  give  evidence  of  actual  malice.''  It  is  thus  that  in  the  case  of  reports 
of  proceedings  in  the  courts  of  justice,  though  individuals  may  occasionally 
suffer  from  them,  yet  as'  they  are  published  without  any  reference  to  the 
individuals  concerned  but  solely  to  afford  information  to  the  public  and  for 
the  benefit  of  society,  the  presumption  of  malice  is  rebutted,  and  such 
publications  are  held  to  be  privileged.  The  other  and  broader  principle  on 
which  this  exception  to  the  general  law  of  libel  is  founded,  is,  that  the 
advantage  to  the  community  from  publicity  being  given  to  the  proceedings 
of  courts  of  justice  is  so  great  that  the  occasional  inconvenience  to  indivi- 
duals arising  from  it  must  yield  to  the  general  good.  It  is  true  that  with  a 
view  to  distinguish  the  publication  of  proceedings  in  parliament  from  that 
of  those  of  courts  of  justice  it  has  been  said  that  the  immunity  accorded  to 
the  reports  of  the  proceedings  of  courts  of  justice  is  grounded  on  the  fact 
of  the  courts  being  open  to  the  public,  while  the  Houses  of  Parliament  are 
not;  as  also  that  by  the  publication  of  the  proceedings  of  the  courts  the 
people  obtain  a  knowledge  of  the  law  by  which  their  dealings  and  conduct 
are  to  be  regulated.  But  the  true  ground  is  that  given  by  Lawrence,  J.,  in 
The  King  v.  Wright,  8  T.  R.  293,  namely,  that  though  the  publication  of  such 
proceedings  may  be  to  the  disadvantage  of  the  particular  individual  con- 


ENGLISH  CASES.  421 

ceraedy  yet  it  is  of  vast  advantage  to  the  public  that  the  proceedings  of 
ooarts  of  justice  should  be  universally  known;  and  the  general  advantage 
to  the  country  in  having  these  proceedings  made  public  more  than  counter* 
baUnces  the  inconvenience  to  private  persons  whose  conduct  may  bo  the 
subject  of  such  proceedings.  In  Davison  v.  Duncan,  7  £.  &  6.  229,  Lord 
Campbell  says,  **  A  fair  account  of  what  takes  place  in  a  court  of  justice  is 
privileged.  The  reason  is  that  the  balance  of  public  benefit  from  the 
publicity  is  great  It  is  of  great  consequence  that  the  public  should  know 
what  takes  pUce  in  court,  and  the  proceedings  are  under  the  control  of  the 
jodges.  The  inconvenience  therefore  arising  from  the  chance  of  injury  to 
private  character  is  infinitesimally  small  as  compared  to  the  convenience  of 
publicity.'*  And  Wightman,  J.,  says,  "the  only  foundation  for  the 
exception  is  the  superior  benefit  of  the  publicity  of  judicial  proceedings 
which  counterbalances  the  injury  to  individuals,  though  that  at  times  may 
be  great"  Both  the  principles  on  which  the  exemption  from  legal  con- 
sequences thus  extended  to  the  publication  of  the  proceedings  of  courts  of 
justice  rests  appear  to  us  to  be  applicable  to  the  case  before  us.  The  pre- 
Aomption  of  malice  is  negatived  in  the  one  case  as  in  the  other  by  the  fact 
that  the  publication  has  in  view  the  instruction  and  advantage  of  the 
public,  and  has  no  particular  reference  to  the  party  concerned.  There  is 
in  the  one  case,  as  in  the  other,  a  preponderance  of  general  good  over 
partial  and  occasional  evil  We  entirely  concur  with  Lawrence,  J.,  in  Bex 
V.  Wright,  that  the  same  reasons  which  apply  to  the  reports  of  the  proceedings 
in  courts  of  justice  apply  also  to  the  proceedings  in  parliament.  It  is  of 
paramount  public  and  national  importance  that  the  proceedings  of  the 
Houses  of  Parliament  shall  be  communicated  to  the  public,  who  have  the 
deepest  interest  in  knowing  what  passes  within  their  walls,  seeing  that  on 
what  is  there  said  and  done  the  welfare  of  the  community  depends.  It 
may  be  said  that  while  it  may  be  necessary  as  a  matter  of  national  interest 
that  the  proceedings  in  parliament  should  in  general  be  made  public,  yet 
that  debates  in  which  the  character  of  individuals  is  brought  into  question 
ought  be  suppressed.  But  to  this,  in  addition  to  the  difficulty  in  which 
parties  publishing  parliamentary  reports  would  be  placed,  if  this  distinction 
was  to  be  enforced,  and  every  debate  had  to  be  critically  scanned  to  see 
whether  it  contained  defamatory  matter,  it  may  be  further  answered  that 
there  is  perhaps  no  subject  in  which  the  public  have  a  deeper  interest  than 
in  all  that  relates  to  the  conduct  of  the  public  servants  of  thcstate — no 
subject  of  parlimentary  discussion  which  more  requires  to  be  made  known 
than  an  inquiry  relating  to  it  Of  this  no  better  illustration  could  possibly  be 
given  than  is  afiforded  by  the  case  before  us.  A  distinguished  counsel, 
whose  qualifications  for  the  judicial  bench  had  been  abundantly  tested  by 
a  long  career  of  forensic  eminence,  is  promoted  to  a  high  judicial  office, 
and  the  profession  and  the  public  are  satisfied  that  in  a  most  important 
post  the  services  of  a  most  competent  and  valuable  public  servant  have 
been  secured.  An  individual  comes  forward  and  calls  upon  the  House  of 
Lords  to  take  measures  for  removing  the  judge,  in  all  other  respects  so 
well  qualified  for  his  office,  by  reason  that  on  an  important  occasion  he  had 
exhibited  so  total  a  disregard  of  truth  as  to  render  him  unfit  to  fill  an 
office  for  which  a  sense  of  the  solemn  obligations  of  truth  and  honour  is  an 
essential  qualification.  Can  it  be  said  that  such  a  subject  is  not  one  in  which 
the  public  has  a  deep  interest,  and  as  to  which  it  ought  not  to  be  informed 
of  what  passes  in  debate  7    Lastly,  what  greater  anomaly,  or  more  flagrant 
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iDJustice,  could  present  itself  than  that,  while  from  a  sense  of  the  import- 
ance of  giving  publicity  to  their  proceedings,  the  Houses  of  ParliameDt  not 
only  sanction  the  reporting  of  these  debates,  but  also  take  measures  for 
giving  facility  to  those  who  report  them,  while  every  member  of  the  educated 
portion  of  the  community,  from  the  highest  to  the  lowest,  look  with  eager 
interest  to  the  debates  of  cither  house,  and  consider  it  a  part  of  the  duty  of 
the  public  journals  to  furnish  an  account  of  what  passes  there,  we  were  to 
hold  that  the  party  publishing  a  parliamentary  debate  is  to  be  held  hable 
to  legal  proceedings,  because  the  conduct  of  a  particular  individual  may 
happen  to  be  called  in  question?  The  learned  counsel  for  the  plaintiff 
scarcely  ventured,  as  of  his  own  assertion,  to  deny  that  the  benefit  to  the 
public  from  having  the  debates  in  parliament  published  was  as  great  as  that 
which  arose  from  the  publishing  of  the  proceedings  of  the  courts  of  justice; 
but  he  relied  on  the  dicta  of  Littledale,  J.,  and  Patteson,  J.,  in  Stockdak  v. 
Hansard,  9  A.  and  E.  1,  and  on  the  opinions  of  certain  noble  and  learned 
Lords  in  the  course  of  debate  in  the  House  of  Lords  on  bills  introduced  by 
Lord  Campbell  for  the  purpose  of  amending  the  law  of  libel.  There  is  no 
doubt  that  in  delivering  their  opinions  in  Stodcdale  v.  Hatuard,  the  two  learned 
judges  referred  to  denied  the  necessity,  and,  in  effect,  the  public  advantage 
of  the  proceedings  in  parliament  being  made  public.  The  counsel  for  deft 
in  that  case  having  insisted,  as  a  reason  why  the  power  to  order  papers  to 
bo  printed  and  published  should  be  considered  within  the  privileges  of  the 
House  of  Commons,  on  the  advantage  which  resulted  from  the  proceedings 
of  parliament  being  made  known,  the  two  learned  judges,  not  s<itisfied  with 
demonstrating  by  irresistiblo  arguments  that  the  house  had  not  the  power 
to  order  papers  of  a  libellous  character,  and  forming  no  part  of  the  proceed- 
ings of  the  house,  to  be  printed,  still  less  to  conclude  the  legality  of  such  a 
proceeding  by  the  assertion  of  privilege,  thought  it  necessary  to  follow  the 
counsel  into  the  question  of  policy  and  convenience,  and  in  so  doing  took 
what  wc  cannot  but  think  a  very  short-sighted  view  of  the  subject  This 
is  the  more  to  be  regretted,  as  their  observations  apply  not  only  to  the 
printing  of  papers  by  order  of  the  house,  the  only  question  before  them,  bat 
also  to  the  publication  of  parliamentary  proceedings  in  general,  the  considera- 
tion of  which  was  not  before  them,  and  therefore  was  unnecessary.  Lord 
Denman,  in  his  admirable  judgment — than  which  a  finer  never  was  delivered 
within  these  walls,  and  in  which  the  spirit  of  Holt  is  combined  with  the 
luminous  Teasoning  of  Mansfield — while  insensibly  overthrowing  by  his 
arguments  tho  position  of  tho  Attorney-Gbneral,  was  content  to  answer  the 
argument  as  to  the  policy  of  iillowing  papers  to  be  published  by  order  of 
either  of  the  Houses  of  Parliament,  not  by  denying  the  policy,  but  by  admitting 
the  necessity  of  legislation  as  to  tho  power  of  the  house  to  order  the  printing 
and  publishing  of  papers.  On  the  subj ec t  of  the  publication  of  parliamentary 
debates  he  said  nothing,  nor  was  he  called  upon  to  say  anything.  That  the 
legislature  did  not  concur  with  the  two  judges  in  their  view  of  the  policy  is 
manifest  from  the  Act  3  Vict.,  c.  9,  passed  in  consequence  of  the  decision  in 
Stockdale  v.  Hansard,  the  preamble  of  which  recites  that  "  it  is  essential  to 
the  due  and  effectual  exercise  and  discharge  of  the  functions  and  duties  of 
parliament,  and  to  the  promotion  of  wise  legislation,  that  the  obstructions 
or  impediments  should  exist  to  the  publication  of  such  of  the  reports,  papers, 
votes,  or  proceedings  of  either  House  of  Parliament,  as  such  House  of  Parlia- 
ment may  deem  fit  or  necessary  to  be  published; "  after  which  the  Act 
proceeds  to  provide  for  the  prevention  of  actions  being  brought  in  respect 
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of  papers  published  by  order  of  either  House  of  Parliament.  As  regards  the 
attempt  of  Lord  Carapbell  to  fix  the  legality  of  the  publication  of  parlia- 
mentary  debates  on  the  sure  foundation  of  statutory  enactment,  we  think  it 
may  as  well  be  accounted  for  by  the  apprehension  in  his  mind  as  to  the 
result  of  any  proceeding  at  law  in  which  the  legality  of  such  publication 
should  come  in  question,  produced  by  the  language  of  the  judges  in 
Stockdale  v.  Haruardy  as  by  any  conviction  of  the  defectiveness  of  the  law. 
To  us  it  seems  clear  that  the  principle  on  which  the  publication  of  the 
reports  of  the  proceedings  of  courts  of  justice  have  been  held  to  be  privileged 
apply  to  the  reports  of  parliamentary  proceedings.  The  analogy  between 
the  two  cases  is  in  every  respect  complete.  If  the  rule  had  never  been 
appUed  to  the  reports  of  parliamentary  proceedings  till  now,  we  must  assume 
that  it  is  only  because  the  occasion  hcos  never  before  arisen.  II  the  principles 
which  are  the  foundation  of  the  privilege  in  the  one  case  are  applicable  to 
the  other,  we  must  not  hesitate  to  apply  them,  more  especially  when  by  so 
doing  we  avoid  the  glaring  anomaly  and  injustice  to  which  we  have  before 
adverted.  Whatever  disadvantages  attach  to  a  system  of  unwritten  law — 
and  of  these  we  are  fully  sensible — it  has  at  least  this  advantage,  that  its 
elasticity  enables  those  who  administer  it  to  adapt  it  to  the  varying  condi- 
tions of  society,  and  to  the  requirements  and  habits  of  the  age  in  which  we 
Uve,  80  as  to  avoid  the  inconsistencies  and  injustice  which  arise  when  the 
law  is  no  longer  in  harmony  with  the  wants  and  usages  and  interests  of  the 
generation  to  which  it  is  immediately  applied.  Our  law  of  libel  has  in  many 
respects  only  gradually  developed  itself  into  anything  like  a  satisfactory  and 
settled  form.  The  full  liberty  of  public  writers  to  comment  on  the  conduct 
and  motives  of  public  men  has  only  in  very  recent  times  been  recognised. 
Comments  on  government,  on  ministers,  and  officers  of  state,  on  members  of 
both  Houses  of  Parliament,  on  judges  and  other  public  functionaries,  are  now 
made  every  day,  which  half  a  century  ago  would  have  been  the  subject  of 
ex  officio  informations,  and  would  have  brought  down  fine  and  imprisonment 
on  publishers  and  authors.  Tet  who  can  doubt  that  the  public  are  gainers 
by  the  change,  and  that,  though  injustice  may  often  be  done,  and  though 
pubUc  men  may  often  have  to  smart  under  the  keen  sense  of  wrong 
inflicted  by  hostile  criticism,  the  nation  profits  by  public  opinion  being  thus 
freely  brought  to  bear  on  the  discharge  of  public  duties?  Again,  the 
recognition  of  the  right  to  publish  the  proceedings  of  courts  of  justice  has 
been  of  modern  growth.  Till  a  comparatively  recent  time,  the  s&nction  of 
the  judges  was  thought  necessary,  even  for  the  publication  of  the  decisions  of 
the  Courts  upon  points  of  law.  Even  in  quite  recent  days,  judges  in  holding 
the  publication  of  the  proceedings  of  courts  of  justice  lawful,  have  thought 
it  necessary  to  distinguish  what  are  called  ex  parte  proceedings  as  a  probable 
exception  from  the  operation  of  the  rule.  Yet  ex  parte  proceedings  before 
magistrates,  and  even  before  this  Court,  as  for  instance,  on  applications  for 
criminal  informations,  are  published  every  day;  but  such  a  thing  as  an  actioxv 
or  indictment  founded  on  a  report  of  such  an  ex  parte  proceeding  is  unheard 
0^  and  if  any  such  action  or  indictment  should  be  brought  it  would  probably 
be  held  that  the  true  criterion  of  the  privilege  is  not  whether  the  report  was, 
or  was  not,  ex  parte^  but  whether  it  was  a  fair  and  honest  report  of  what 
had  taken  place,  published  simply  with  a  view  to  the  information  of  the 
pablic,  and  innocent  of  all  intention  to  do  injury  to  the  reputation  of  the 
party  affected.  It  is  to  be  observed  that  the  analogy  between  the  case  of 
reports  of  proceedings  in  courts  of  justice  and  those  of  proceedings  in  parlia- 
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ment  being  complete,  all  the  limitations  placed  on  the  one  to  prevent  injustice 
to  individuals  will  necessarily  attach  to  the  other.  A  garbled  or  partial 
report,  or  of  detached  parts  of  proceedings,  published  with  intent  to  injoie 
individuals,  will  equally  be  disentitled  to  protection.  Our  judgment  will 
in  no  way  intexfere  with  the  decisions  that  the  publication  of  a  single  speech 
for  the  purpose  or  with  the  effect  of  iujuring  an  individual  will  be  unlawful, 
as  was  held  in  the  cases  of  R.  v.  Lord  Abingdon^  1  Esp.  225,  and  R  y. 
Creevy^  1  M.  and  S.  273.  Whatever  would  have  deprived  a  report  of  the 
proceedings  in  a  court  of  justice  of  immunity  would  equally  apply  to  a 
report  of  proceedings  in  parliament.  It  only  remains  to  advert  to  an 
argument  urged  against  the  legality  of  the  publication  of  parHamentaiy 
proceedings,  namely,  that  such  publication  is  illegal,  as  being  in  contraven- 
tion of  tho  standing  orders  of  both  Houses  of  Parliament.  The  £act»  no 
doubt  is,  that  each  House  of  Parluiment,,by  its  standing  orders  prohibits  the 
publication  of  its  debates;  but  practically  each  house  not  only  permits,  bat 
sanctions  and  encourages  the  publication  of  its  proceedings.  Practically 
speaking,  it  is  idle  to  say  that  the  publication  of  parliamentary  proceedings 
is  prohibited  by  parliament.  The  standing  orders  which  prohibit  it  are 
obviously  maintained  only  to  give  each  house  the  control  over  the  publication 
of  its  proceedings,  and  the  power  of  preventing  or  correcting  any  abuse. 
Should  either  House  of  Parliament  ever  be  so  ill  advised  as  to  prevent  its 
proceedings  from  being  made  known  to  the  country — ^which  certainly  will 
never  be  the  case — any  publication  of  its  debates  made  in  contravention  of 
its  orders  would  be  a  matter  between  the  houses  and  the  publishers.  For 
the  present  purpose  we  must  treat  such  publication  as  in  every  respect 
lawful;  and  we  hold  that,  while  honestly  and  faithfully  carried  on,  those 
who  publish  them  to  be  free  from  legal  responsibility,  though  the  character 
of  individuals  may  incidentally  be  injuriously  atfected. —  Wason  v.  Walter^ 
38  L.  J.  Q.  B.  34. 

Insusance — Perils  of  Vie  Sea. — Goods  were  insured  under  an  ordinary 
Lloyds*  policy,  and  while  the  ship  was  taking  in  cargo  in  harbour  in  fine 
weather,  it  was  found  that  she  was  making  water,  and  that  the  goods 
shipped  were  damaged.  On  pumping  out  the  water,  it  was  found  that 
the  ship  was  sound  and  seaworthy,  and  the  surveyors  gave  it  as  their 
opinion  that  tho  main  discharge-pipe  from  the  engine-room  had  got  below 
the  water  level,  and  that  the  water  had  found  its  way  under  the  India- 
rubber  valve  and  through  the  valves  of  the  air-pump  bucket,  eta,  filling 
the  condensers  and  cylinders,  and  that  some  of  the  cocks  or  valves  had 
been  inadvertently  left  open,  through  whioh  the  water  got  into  the  ship. 
There  was  no  positive  evidence  as  to  how  the  water  got  into  the  ship,  and 
she  did  not  continue  leaking  after  the  water  was  pumped  out  of  her: — 
Held,  first,  that  there  was  evidence  to  go  to  the  jury  tiiat  the  ship  was 
seaworthy;  and  secondly,  that  the  damage  was  caused  by  **  perib  of  the 
sea  *'  or  '*  other  perils  '*  within  the  meaning  of  the  policy. — Davidton  v. 
Bumand,  19  L.  T.  Rep.  N.  S.  782;  J38  L.  J.  C.  P.  73. 

Rape — Content  oUained  by  fraud. — To  constitute  a  rape  on  a  woman 
conscious  and  capable  of  giving  consent  at  the  time  of  connection,  there 
must  be  an  actual  resistance  of  the  will  Non-resistance  to  connection, 
permitted  under  a  misapprehension  induced  by  the  conduct  of  the  man,  by 
a  woman  conscious  and  capable  of  consenting,  amounts  to  consent,  thou^ 
unintentional^  and  prevents  the  offence  amounting  to  a  rape. — R.  v.  Barroti^, 
38  L.  J.  Mag.  Ga.  20. 
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OP  THE  APPEAL  IN  CIVIL  CAUSES  TO  THE  COURT  OF 
JUSTICIARY. 

Thebe  are  two  reasons  why  it  may  be  nsefol  to  state  the  law  with 
reference  to  this  form  of  process.  It  has  been  very  cursorily  treated 
by  writers  upon  justiciary  practice  and  upon  civil  procedure,  the 
former*  confining  themselves,  for  the  most  part,  to  criminal  matters, 
the  lattert  to  the  procedure  before  the  civil  Courts. 

In  the  second  place,  it  affords  a  method  of  cheap  appeal  to  a  Court 
of  acknowledged  competence,  restricted,  as  the  law  at  present  stands, 
to  a  small  class  of  cases,  but  capable  of  extension,  it  is  thought^  to  a 
larger  class.  We  propose,  in  the  present  paper,  to  state  with  some 
detail  what  the  existing  law  is;  at  another  opportunity  we  may 
perhaps  venture  to  offer  some  suggestions  for  its  extension  and 
improvementj 

This  appeal  was  introduced  by  the  Heritable  Jurisdiction  Act, 
20  Geo.  IL,  c  43,  a  85,  which  provides :  "  That  it  shall  and  may  be 
lawful  to  and  for  any  party  or  parties  conceiving  himself  or  them- 
selves aggrieved  by  any  interlocutor,  decree,  sentence,  or  judgment  of 
the  Sheriff's  or  Steward's  Court  of  any  county,  shire,  or  stewartry,  or 
of  the  Courts  of  any  royal  borough,  or  borough  of  regality,  or  barony, 
or  of  any  Court  of  any  baron  or  other  heritor  having  such  jurisdiction 
as  is  not  hereby  abrogated  or  taken  away  ....  in  matters 
civil  where  the  subject  matter  of  the  suit  did  not  exceed  in  value  the 
sum  of  twelve  pounds  sterling,  to  complain  and  seek  relief  against 
the  same  by  appeal  to  the  next  Circuit  Court  of  the  circuit  wherein 
such  county,  shire,  or  stewartry,  royal  borough,  or  borough  of  regality, 

•  See  Hame,  11,  616;  BeU's  Notes,  SOS;  AUbod,  11,  82. 
t  See  Beiday's  Sheriff  Goart  Practice,  4tb  ed.,  440-444— the  foUeet  lUtement  of  the 
Uw  CO  this  subject  at  present. 
t  It  win  then  be  proper  to  consider — ^Whether  it  would  be  rooet  expedient  that  the 
ftppeal  should  be  to  the  Court  sitting  in  Edinburgh,  or  to  the  Cirouit  Court;  and  if,  as 
the  witter  thinks,  to  the  Circuit  Court,  whether  civil  business  might  not  be  made  a  dis- 
tinct branch  of  the  proceedings  of  that  Court  to  the  advantage  of  the  country  f 
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or  barony,  or  such  barony  or  estate  shall  lie,  so  as  no  snch  appeal  be 
competent  before  a  final  decree,  sentence,  or  judgment  pronouueed." 
The  Act  31  Geo.  II.,  a  42,  declared  this  provision  perpetual,  and 
54  Geo.  Ill,  c.  67,  a  5,  extended  the  appeal  to  cases  where  the  value 
of  the  subject  matter  of  the  suit  did  not  exceed  J^25. 

The  appeal  under  these  Acts  was  not  limited  to  any  special 
grounds,  but  was  open  on  the  merits,  as  well  as  upon  incompetency, 
tl\e  Jurisdiction  Act  directing  that  appeals  should  be  determined  by 
the  like  rules  of  law  and  justice  by  which  suspensions  of  decrees  of 
superior  Courts  were  determined  by  the  Court  of  Session. 

The  Small  Debt  Act,  1  Vict,  c.  41,  s.  30,  excluded  review  of 
decrees  pronounced  in  causes  under  it,  then  limited  to  debts,  demands, 
or  penalties  not  exceeding  in  value  £S  6s  8d,  exclusive  of  expenses, 
now  extended  to  .£*12,  (16  and  17  Vict,  c.  20,  s.  26),  by  "reduction, 
advocation,  suspension,  or  appeal,  or  any  other  form  of  review  or 
stay  of  execution  other  than  provided  by  this  Act,  either  on  account 
of  any  omission,  or  irregularity,  or  informality  in  the  citation  or 
proceedings,  or  on  the  merits,  or  any  ground  or  reason  whatever." 
The  review  provided  by  this  Act  is  in  the  following  section,  &  31, 
which  enacts:  "That  it  shall  be  competent  to  any  person  considering 
himself  aggrieved  by  any  decree  given  by  any  Sheriff*  in  any  cause  or 
prosecution  raised  under  the  authority  of  this  Act,  to  bring  the  case 
by  appeal  before  the  next  Circuit  Court  of  Justiciary,  or,  where  there 
are  no  Circuit  Courts,  before  the  High  Court  of  Justiciary  at  Edinburgh, 
in  the  manner  and  by  and  under  the  rules,  limitations,  conditions, 
and  restrictions  contained  in  the  before-recited  Act,  framed  in  the 
20th  year  of  the  reign  of  His  Majesty  King  George  the  Second,  for 
taking  away  and  abolishing  the  heritable  jurisdictions  in  Scotland, 
except  in  so  far  as  altered  by  this  Act:  Provided  always  that  such 
appeal  shall  be  competent  only  when  founded  on  the  ground  of 
corruption,  or  malice  and  oppression,  on  the  part  of  the  Sheriff,  or 
such  deviations  in  point  of  form  from  the  statutory  enactments  as  the 
Court  shall  think  took  place  wilfully,  or  have  prevented  substantial 
justice  from  having  been  done,  or  on  incompetency,  including  defect 
of  jurisdiction  of  the  Sheriff.'' 

The  Sheriff  Court  Act,  16  and  17  Vict,  c  80,  a  22,  still  further 
limited  the  right  of  appeal,  by  providing  "  that  it  shall  not  be  compe- 
tent, except  as  hereinafter  specially  provided  for,  to  remove  from  a 
Sheriff  Court,  or  to  bring  under  review  of  the  Court  of  Session,  or  of 
the  Circuit  Court  of  Justiciary,  or  of  any  other  Court  or  tribunal 
whatever,  by  advocation,  appeal,  suspension,  or  reduction,  or  in  any 
other  manner  of  way,  any  cause  not  exceeding  the  value  of  twenty-five 
pounds  sterling,  or  any  interlocutor,  judgment,  or  decree  pronounced, 
or  which  shall  be  pronounced,  in  such  cause  by  the  Sheriff!"*  This 
clause  does  not,  however,  prevent  appeal  from  Small  Debt  decrees  on 

*  There  is  »  special  oUoae  ezdoding  review  in  the  owe  of  Bummary  removinss  under 
1  and  2  Yiot.,  c.  119,  §  11,  either  by  the  Circuit  Court  of  Juitidaiy  or  Court  of 
SeMion.  . 
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the  gronnds  specified  in  the  Small  Debt  Act  (Aiiken  v.  Learmonth, 
27th  April,  1855,  2  Irv.,  156),  nor  does  it  exclude  appeal  from  ordi- 
nary Sheriff  Conrt  decrees,  on  the  ground  of  defect  of  jurisdiction 
{Dick  Y,  Great  Ifarth  of  Scotland  Railway  Go,,  8th  Oct.,  1860,  3  Irv., 
617).  The  Debts  Recovery  Act,  30  and  31  Vict,  c  96,  also  prohibits 
review  by  its  17th  section,  which  provides  "no  interiocutor,  judgment, 
order,  or  decree  pronounced  under  the  authority  of  this  Act  sbill  be* 
subject  to  reduction,  advocation,  suspension,  or  appeal,  or  any  form 
of  review  or  stay  of  diligence,  except  as  herein  provided,  on  any 
ground  whatever."  The  review  provided  is  by  s.  12  and  13,  by  appeal 
to  the  Court  of  Session,  and  is  only  competent  in  cases  above  £25  in 
valua  It  has,  accordingly,  been  held,  on  the  analogy  of  the  case  of 
Dick,  and  on  the  ground  that  there  must  always  be  some  means  of 
redress  where  an  inferior  Court  exceeds  its  jurisdiction,  that  appeal  to 
the  Circuit  Court  of  Justiciary  is  competent  in  decrees  under  this  Act, 
where  the  value  of  the  cause  is  under  J&25,  and  the  reason  of  appeal  is 
defect  of  jurisdiction  (Stewart  v.  McGregor  <k  Sons,  23d  Sept.,  1868, 
40  Jur.,  654). 

The  right  of  appeal  may,  therefore,  be  thus  briefly  stated: — ^In  the 
case  of  Small  Debt  decrees  it  exists  only  on  the  limited  grounds 
specified  in  the  Small  Debt  Act  In  the  case  of  ordinary  Sheriff 
Court  decrees,  or  decrees  under  the  Debts'  Becovery  Act,  it  exists 
only  on  the  ground  of  defect  of  jurisdiction,  and  only  in  cases  under 
the  value  of  <i^25.  In  the  case  of  other  Inferior  Courts  from  which 
appeal  lies  it  is  still  open  on  the  merits,  as  well  as  upon  any  good 
ground  of  law. 

The  Courts  from  which  appeal  lies  are,  in  Small  Debt  cases,  the 
Sheriff's  Small  Debt  Court;  in  cases  under  the  Jurisdiction  Act,  all 
Courts  named  in  the  clause  of  that  Act  above  quoted — i.e.,  (1)  The 
Sheriffs'  or  Stewards'  Courts;  (2)  the  Courts  of  any  Royal  Borough 
or  Borough  of  Eegality;  (3)  any  Baron's  or  Heritor's  Court  which 
may  still  exist,  but  the  trifling  jurisdiction  left  to  such  Courts  by  the 
Jurisdiction  Act  has  led  to  their  practical  extinction. 

As  Acts  conferring  jurisdiction  are  strictly  construed,  there  is  no 
appeal  from  any  Inferior  Court  not  named  in  the  Act.  It  has  been  so 
held  in  the  case  of  the  Justice  of  Peace  Court  (Maxwell  v.  Stansfield, 
5th  June,  1820,  F.  C.  App.  1),  and  the  Court  of  the  Water  Bailie  of 
Glasgow  {Donaldson  v.  Chapman,  21st  November,  1828,  7  S.,  41). 
Whether  the  Dean  of  Guild  Court  would  fall  under  the  category  of 
Burgh  Court  has  not  been  decided,  but  from  the  opinions  of  the 
Judges  in  the  case  of  Donaldson,  it  rather  appears  to  have  been  their 
inclination  to  answer  the  question  in  the  affirmative — the  Court  of  the 
Water  Bailie  being  distinguished  on  the  ground  of  its  peculiar 
admiralty  jurisdiction,  and  the  fact  that  that  jurisdiction  extends 
beyond  the  limits  of  the  borough. 

The  Court  to  which  appeal  lies  is,  in  the  case  of  Small  Debt  decrees, 
the  next  Circuit  Court  of  Justiciary,  or,  where  there  are  no  Circuit 
Courts,  the  High  Court  of  Justiciary  at  Edinburgh;  the  Jurisdictipn 
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Act  gives  an  appeal  only  to  "the  next  Circuit  Court/'  and  no  provision 
is  made  for  the  case  of  the  three  Lothians  and  Orkney  and  Shetbind, 
which  do  not  lie  within  any  Circuit;  but  it  is  believed  appeals  have 
been  brought  from  these  counties  to  the  High  Court  of  Justiciary  at 
Edinburgh.  This  point,  however,  is  not  free  from  difficulty,  and 
deserves  to  be  set  at  rest  by  decision  or  statutory  provision.  The  next 
Circuit  Court  means  the  next  Circuit  Court  which  sits  at  least  fifteen 
days  after  the  date  of  the  decree  appealed  against;  for  under  the  mles 
of  the  Jarisdiction  Act,  which  apply  to  all  civil  appeals  to  the  Circuit 
Court,  and  are  repeated  in  the  A.  S.  10th  July,  1839,  "both  the  lodg- 
ing and  service  of  the  appeal "  must  take  place  "  not  only  within  ten 
days  after  the  date  of  the  judgment,  but  also  fifteen  days  at  least 
before  the  date  of  the  Circuit  Court"  (A  S.,  §  133).  Where  the  next 
Circuit  is  within  fifteen  days  of  the  date  of  the  decree,  notice  for  that 
Circuit  is  bad  {Newlands  v.  Stewart,  3d  May,  1866,  5  Irv.,  245),  but 
will  preserve  the  right  of  appeal  for  the  following  Circuit.  Service  on 
the  sixteenth  day  before  the  diet  of  the  Circuit,  including  the  day  of 
service  and  the  day  when  the  Court  meets,  is  timeous  (M'Ritchie  v. 
Thomson,  3d  April,  1847,  Arkley,  270).  Appeals  are  not  competent 
to  the  Christmas  Circuit  Court  at  Glasgow,  which  sits  (under  9  Geo. 
IV.,  c.  29,  11  Geo.  IV..  &  1  Will.  IV..  c  37),  only  for  the  trial  of 
prisoners  (see  Davidson  v.  Oray,  6  Jan.,  1844,  2  Broun,  19). 

The  following  are  the  steps  necessary  to  be  taken  in  order  to  pro- 
ceed with  an  appeal,  whether  under  the  Jurisdiction  Act  or  the  Small 
Debt  Act: — (1)  The  appeal  must  be  taken  and  entered  in  open 
Court  at  the  time  of  pronouncing  the  judgment,  or  at  any  time  there- 
after within  ten  days,  by  lodging  the  same  in  the  hands  of  the  Clerk 
of  Court,  20  Geo.  IL,  c.  43,  s.  35;  and  A.  S.,  12th  July,  1839.  §  132. 

When  the  former  alternative  is  adopted,  a  verbal  notice  of  intention 
to  appeal  is  not  sufficient,  but  in  that  case,  as  well  as  in  the  latter 
alternative,  there  must  be  "  some  minute  or  writing  containing  the 
appellant's  demands,  and  capable  of  being  lodged  with  the  Clerk  of 
Court,"  L.  FuUerton  in  McMillan  v.  Campbell,  3l8t  Jan.,  1832,  10 
S.  226,  in  which  case  it  was  held  by  a  majority  of  the  whole  Court 
(the  case  having  been  certified  to  the  Second  Division,  and  laid  before 
the  whole  Judges),  that  such  verbal  notice,  though  entered  by  the 
Clerk  in  the  minute  book,  was  insufficient,  10  S.  220,  and  4  Irv. 
248.  As  notice  of  appeal,  in  terms  of  the  Statute  and  Act  of  Sede- 
runt, may  be  given  either  to  the  other  party  or  his  agent,  so  it  has 
been  decided  that  it  may  be  given  by  either  the  appellant  or  his 
agent,  Wyllie  v.  Lawson,  16th  Sept.,  1863.  4  Irv.  441. 

(2)  Within  the  same  period,  i.e.,  ten  days  at  latest  (see  Murison  v. 
Finlay,\%\%,  cited  Ivory's  Ersk.  1,3,28,  note  62;  and  AUan  v.  Stewart, 
17th  Sept.,  1857,  2  Irv.,  701)  from  the  date  of  judgment,  there  must 
be  service  on  the  adverse  party  of  a  duplicate  of  the  appeal  personally, 
or  at  his  dwelling-place,  or  his  procurator  or  agent  in  the  cause;  and 
if  the  appeal  contains  conclusions  "  against  the  inferior  Judge  by  way 
of  censure,  or  reparation,  or  damages  for  alleged  injustice,  oppression. 
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or  malversation/'  there  must  be  service  on  the  Judge  also,  20  Geo.  IL, 
c.  43,  &  35.  Service  does  not  necessarily  imply  service  by  an  officer 
of  Court  or  a  messenger-at-arms,  and  though  opinions  were  expressed 
in  McMillan  v.  Campbell,  above  cited,  that  there  must  be  some 
probative  attestation  by  a  notary,  or  before  witnesses,  of  service 
having  been  made,  and  that  an  admission  by  the  respondent's  agent 
that  he  had  received  the  duplicate  would  not  cure  defective  service,  it 
has  been  held  in  a  later  case  that  a  certificate  written  and  signed  by 
the  respondent's  agent  was  a  sufficient  proof  of  service,  Weatherstone 
V.  Gourlay,  13th  April,  1860,  3  Irv.,  589. 

(3)  At  the  time  of  entering  the  appeal,  or  at  latest  within  ten  days 
from  the  date  of  judgment,  a  bond  of  caution  must  be  lodged  with 
the  Sheriif-Clerk,  or  Clerk  of  Court  from  which  the  appeal  is  taken, 
with  a  sufficient  cautioner  "  for  answering  and  abiding  by  the  judg- 
ment of  the  Circuit  Court,  and  for  paying  the  costs  if  any  shall  be  by 
that  Court  awarded;  and  if  no  bond  has  been  lodged,  the  clerk  may 
fi[ive  out  the  extract,"  A  S.,  10th  July,  1839,  s.  133;  see  also  20 
Geo.  II.,  a  43,  s.  36.  The  bond  of  caution  need  not  be  signed  by  the 
appellant,  Wyllie  v.  Lawaon,  16th  Sept.,  1863,  4  Irv.,  441. 

Where  no  bond  of  caution  has  been  lodged,  the  appeal  will  be 
dismissed,  Keane  v.  Lang,  3d  May,  1866,  5  Irv.,  248;  but  it  is  not 
necessary  that  there  should  be  a  certificate  that  caution  has  been 
found,  and  where  the  allegation  that  it  had  not  been  found  was 
denied,  the  Court  intimated  that  time  would  be  allowed  to  produce 
the  necessary  evidence,  Marshall  v.  Turner,  26th  April,  1849,  1  J. 
Shaw  222. 

The  Clerk  of  Court  with  whom  the  bond  is  lodged  is  answerable 
for  the  sufficiency  of  the  cautioner,  10  Ceo.  IL,  c.  43,  s.  36.  The  bond 
covers  only  the  expenses  found  due  by  the  Justiciary  Court  itself, 
and  where  that  Court  recalled,  hoc  statu,  the  Sheriffs  judgment,  but 
remitted  to  him  to  take  proof,  and  proceed  further  as  should  be  just^ 
and  award  the  expenses  of  appeal,  as  well  as  other  expenses  of  process, 
which  was  done,  the  cautioner  was  found  not  liable  to  implement  the 
decree  of  the  inferior  Court,  Snell  v.  Glasgow  Oas  Co,,  20th  May, 
1834, 12  S.  626. 

(4)  In  appeals  nnder  the  Small  Debt  Act,  there  must  be  consigna- 
tion of  the  whole  sum,  if  any,  decerned  for  by  the  decree,  including 
expenses,  as  well  as  security  found  for  the  whole  expenses  which  may 
be  incurred  and  found  due  under  the  appeal,  1  Vict,  c.  41,  &  31. 

The  proper  form  of  appeal  is  a  short  note  addressed  to  the  Lord 
Justice  General,  Lord  Justice  Clerk,  and  Lords  Commissioners  of 
Justiciary  in  the  Circuit  Court  of  Justiciary,  to  be  holden  by  them, 
or  any  one  or  more  of  their  number  next  after  the  date  of  the  appeal 
The  note  states  the  material  parts  of  the  case,  and  of  the  procedure 
in  the  inferior  Court,  along  with  the  reasons  of  appeal ;  and  concludes 
with  a  prayer  craving  to  have  the  judgment  recalled,  the  case  re- 
mitted, or  such  other  remedy  as  is  suitable  in  the  circumstances. 
Though  it  is  proper  to  state  reasons  of  appeal,  their  absence  is  not 


430     APPEAL  IN  CIVIL  CAT7SIES  TO  THE  COTTBT  OF  JUSnCIABT. 

fatal,  Orrock  v.  Landdle,  5ih  May,  1844,  2  Broxm  189,  nor  is  the 
appellant  limited  to  the  reasons  stated. 

The  competency  of  the  appeal  depends,  first,  upon  the  value  of  the 
cause;  second,  upon  the  existence  of  one  of  the  recognised  grounds  of 
appeal;  and,  third,  upon  the  decree  appealed  from  being  a  final 
judgment 

L — ^As  to  the  value  of  the  cause.  No  appeal  is  competent  where 
the  subject  matter  of  the  cause  exceeds  £25  in  value,  Davidson  Jk 
Go,  V.  Maokie,  10th  Dec,  1822,  2  S.  76  (N.  S.  79);  Oiffen  v.  Orr, 
19th  Nov.,  1824, 3  S.  301  (N.  S.  112).  The  value  is  to  be  ascertained 
by  the  conclusions  of  the  summons,  but  not  necessarily  by  the  sum 
there  specified;  for  though  that  sum  be  under  £25,  if  interest  is  also 
concluded  for,  and  when  calculated  to  the  date  of  judgment,  would 
amount,  with  the  principal  sum,  to  more  than  £25,  appeal  is 
excluded,  and  advocation  (now  appeal)  to  the  Court  of  Session  is  the 
competent  and  proper  remedy,  MitcheU  v.  Murray,  10th  March, 
1855, 17  D.  682.  So  also  where  the  conclusion  is  for  a  sum  under 
£25,  or  such  other  sum  less  or  more,  as  may  be  found  due,  appeal  is 
incompetent,  since,  under  the  alternative  conclusion,  the  value  of  the 
cause  may  be  more  than  £25,  Stott  v.  Gray,  26th  June,  1834, 12 
S.  828  (decided  after  certification),  Lanib  v,  Henderson,  4th  Oct., 
1844,  2  Broun  311;  Wilson  v.  Addison,  11th  Oct,  1845,  2  Broun 
519.  Where,  however,  the  alternative  conclusions  were  ad  factum 
praesta/ndum,  or  for  a  sum  under  ^25,  the  latter  was  held  to  for  the 
value,  and  the  appeal  sustained,  Wylie  v.  Hendrie,  17th  Sept,  1849, 
1  J.  Shaw  222.  In  Wilson  v.  Addison,  ut  supra,  the  question  was 
raised,  bat  not  decided,  whether  appeal  would  be  competent  in  a 
process  of  interdict  (the  value  of  which  is,  from  its  nature,  indefinite). 
In  Wilson  v.  Watson,  1st  Oct,  1851,  1  J.  Shaw  493,  Hope,  J.  C, 
held  such  appeal  competent;  but  this  case  conflicts  with  Davidson 
V.  Mussel,  20th  Nov.,  1812  F.C.,  where  appeal  in  interdict  for  nuisance 
was,  after  certification,  held  incompetent — a  decision  more  consonant 
with  principle;  and  the  other  cases  on  this  subject,  where  the  con- 
clusion of  the  summons  or  claim  in  respect  of  which  appeal  is  taken, 
being  for  restitution  of  property,  it  was  held  that  the  value  of  such  pro- 
perty must  appear  ex  fade  of  the  case  to  be  under  ^25,  otherwise  ap- 
peal incompetent.  Plan  v.  Thow,  14th  April,  1848,  Arkley  468 ;  Jobson 
V.  Anderson,  30th  Sept,  1852, 1  Irv.  89.  In  a  multiplepoinding,  the 
amount  admitted  by  the  common  debtor,  and  not  the  sum  claimed 
by  the  compearer,  determines  the  value,  Mathison  v.  Monldand 
Canal  Co.,  17th  Sept,  1845.  1  J.  Shaw  266. 

The  rule  to  be  deduced  from  the  cases  appears  to  be  that  in  order 
to  render  appeal  competent,  it  must  be  shown  that  the  highest  sum  or 
value  of  the  property  which  under  the  conclusions  might  be  decerned 
for  at  the  date  of  the  decree  appealed  against  was  less  tiian  £25,  ex- 
clusive of  expenses. 

A  similar  criterion  would  be  applicable  in  ascertaining  the  value  of 
causes  in  Small  Debt  cases,  but  that  question  can  seldom  be  raised  in 
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sppeals.  If,  however,  the  value  of  a  cause  decided  in  the  Small  Debt 
Ck>urt  exceeded  ^12,  it  is  thought  appeal  would  be  competent,  as  the 
Sheriff  has  no  jurisdiction  in  that  Court  to  try  such  cases  unless  with 
consent  of  parties  under  16  and  17  Vict,  c  80,  a  23. 

IL  As  to  the  grounds  of  appeal  Appeal  on  the  merits  was  com- 
petent in  all  cases  under  £25  value  prior  to  1  Vict.,  c.  41,  which 
excluded  appeal  in  Small  Debt  cases,  &  30, 31  (see  Sturrock  v.  Anton, 
20th  April,  1866,  5  Irv.,  234).  The  Sheriff  Court  Act  still  further 
limited  the  right  of  appeal,  by  excluding  review  by  any  Court  in  cases 
under  £25;  but  this  does  not  apply  to  Small  Debt  decrees  (Aitken 
V.  Leamumth,  27th  April,  1855,  2  Irv.,  156),  which  are  appealable 
on  the  grounds  specified  in  the  Small  Debt  Act,  nor,  as  we  have  seen, 
does  it  exclude  appeal  from  ordinary  Sheriff  Court  decrees  on  the 
ground  of  defect  of  jurisdiction  (Didc  v.  Oreat  North  of  Scotland 
BaUmty  Co.,  8th  Oct.,  1860, 3  Jur.,  617).  On  the  same  ground  appeal 
is  competent  from  decrees  under  the  Debts  Recovery  Act,  30  and  31 
Vict,  a  96  (Stewart  v.  M'Gregor  &  Son,  23d  Sept,  1868,  40  Jur., 
654),  and  from  the  remark  Lord  Deas  is  reported  to  have  made  in  that 
case,  it  would  appear  that  appeal  is  competent  from  any  Inferior  Court 
decree  on  the  ground  of  incompetency,  although  such  incompetency 
might  not  amount  to  defect  of  jurisdiction  strictly  so  called.  Appeal 
from  other  Inferior  Courts  from  which  appeal  lies  is  still  open  under 
the  Jurisdiction  Act,  on  the  merits  as  weU  as  on  the  ground  of  incom- 
petency. 

Appeal  under  the  Small  Debt  Act^  1  Vict,  c  41,  is  limited  to  the 
following  grounds: — 

1.  Corruption  or  malice  and  oppression  on  the  part  of  the  Sheriff. 

2.  Such  deviation  in  point  of  form  as  the  Court  shall  think  took 
place  wilfully,  or  had  prevented  substantial  justice  from  having  been 
done. 

3.  Incompetency,  including  defect  of  jurisdiction  of  the  Sheriff 

1.  Under  the  first  head,  as  might  be  anticipated,  no  cases  of  success- 
ful appeal  have  occurred,  at  least  none  are  reported;  but  a  dictum  of 
Lord  Deas  in  Phillip  v.  Trustees  of  Forfar  Building  Investment  Go,, 
16th  Sept,  1868,  41  Jur.,  2,  deserves  to  be  kept  in  view — that  perso- 
nal malice  is  not  necessary,  if  there  be  conduct  on  the  part  of  the 
Sheriff  so  grossly  unjustifiable  that  the  law  would  hold  it  equivalent 
to  personal  malice.  Flowerdew  v.  Reid,  30th  Sept,  1852,  1  Irv.,  91, 
25  Jur.,  7,  probably  affords  an  illustration  of  wl\at  would  fall  under 
this  provision.  A  Sheriff-Substitute  there  pronounced  an  interlocutor 
continuing  a  case  in  which  he  was  himself  a  party,  and  it  was  held 
this  merely  nullified  that  interlocutor,  but  did  not  vitiate  the  whole 
proceedings.  Had  he  pronounced  judgment,  it  cannot  be  doubted 
that  such  judgment  would  have  been  appealable  on  the  ground  of 
corruption,  and  have  been  set  aside. 

In  Aihertm  v.  Moffat,  18th  Feb.,  1843, 1  Broun,  624,  an  averment 
that  the  Sheriff  had  not  heard  the  appellant  fully  was  found  irrelevant 
as  a  ground  of  appeal  on  the  head  of  corruption. 
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2.  Under  tbe  second  head  it  must  be  shown  either  that  there  was 
a  wilful  deviation  in  point  of  form  from  the  statutory  enactments— 
i,e,,  the  provisions  of  the  Small  Debt  Act — or  such  a  deviation  as 
has  prevented  substantial  justice  from  having  been  done. 

In  the  following  cases  appeal  has  been  sustained  under  this  head, 
but  it  is  not  always  possible  to  discover  from  the  reports  the  exact 
grounds  on  which  the  Judge  proceeded. 

Where  pursuer,  who  had  a  claim  of  damage  against  railway  company 
for  injury  done  to  goods  in  transit,  sued  on  an  account  bearing  to  be  for 
goods  sold,  this  was  held  a  wilful  deviation  from  the  provisions  of  the 
Small  Debt  Act,  appeal  was  sustained,  and  the  original  complaint  dis- 
missed, Olasgow  &  South-Western  Rail.  Co.  v.  Wil^n,  5th  May,  1855, 
2  Irv.,  162.  The  authority  of  this  case  is  shaken  by  the  opiuions 
expressed  in  Sturrock  v.  Anton,  20th  April,  1866,  5  Irv.,  234,  where 
the  objection,  that  the  account  annexed  to  the  summons  was  erronous, 
was  held  a  bad  ground  of  appeal;  and  L.  Neaves  is  reported  to  have 
said — "  I  think  the  decision  in  Wilson's  case  was  a  wrong  decision," 
but  it  is  thought  that  decision  may  be  supported  and  distinguished 
from  Sturrock's  case,  on  the  ground  that  there  was  in  the  former,  but 
not  in  the  latter,  an  error  in  the  ground  of  action.  The  same  Judge 
who  decided  Sturrock*s  case  held,  on  the  same  day,  that  where  the 
account  sets  forth  no  ground  of  action  (Scottish  Norih-Eastern 
Railway  v.  Matthews,  25th  April,  1866,  5  Irv.,  237),  appeal  is 
competent  In  that  case  pursuer  claimed  damages  from  the  railway 
company  for  not  conveying  him,  although  without  a  ticket,  but  did 
not  set  forth  that  this  was  wrongous,  which  the  Court  held  it  was  not 
But  where  pursuer  claimed  and  Sheriff  gave  decree  of  damages  for  loss 
of  sheep  killed  on  a  railway  by  a  passing  train,  without  setting  forth  that 
the  sheep  were  on  the  line  through  fault  of  the  company,  appeal  was  held 
incompetent,  Scottish  North-Eastern  Railway  v.  Cargill,  13th  Sept, 
1866,  5  Irv.,  298.  This  case  may,  perhaps,  be  distinguished  from 
that  of  Matthews,  on  the  ground  that  the  account  there  showed,  ex 
fade,  that  there  was  no  ground  of  action,  while  here,  whether  there 
was  or  not,  depended  on  the  proof;  but  it  is  thought  the  sounder 
rule  would  be  to  require,  in  eveiy  case,  the  proceedings  in  the  Small 
Debt  Court  to  show,  ex  fade,  a  good  ground  of  action,  and  what  that 
ground  is.  It  is  sufficient  if  the  ground  of  action  appear  from  tbe 
account  annexed,  Aitkenv.  Learmouth,  27th  April,  1855,  2  Irv.,  156; 
Orange  v.  Mackenzie,  28th  Sept,  1866,  5  Irv.,  324.  Where  tbe 
Sheriif-Clerk  issued  warrant  sisting  execution  on  a  Small  Debt  decree 
after  poinding  had  been  executed,  it  was  held  there  had  been  wUfol 
deviation  from  the  Act,  which  allows  a  sist  only  before  implement  of 
decree,  which  poinding  is  (see  Stephenson  &  Co.  v.  Dobbins,  I7tb 
Feb.,  1852,  14  D.  510;  Anderson  v.  Anderson,  6th  June,  1855,  17 
D.  804),  and  appeal  was  sustained.  Rowan  v.  Mercer,  12th  May, 
1863,  4  Irv..  377;    Wyllie  v.  Lawson,  16th  Sept,  1863,  4  Irv.,  441. 

On  the  other  hand,  in  the  following  cases  appeals  founded  on 
this  provision  have  been  found  incompetent     Where  an  action  was 
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broQght  to  recover  payment  of  account  from  25th  August,  1855,  to 

1  1855,  it  was  held  that  there  was  no  deviation  in  form 

from  the  statutory  enactments  so  as  to  prevent  substantial  justice 
from  being  done,  and  appeal  was  dismissed,  MowcU  v.  Martin,  20th 
Irv.,  1856,  2  Jur.,  435.  In  FUmerdew  v.  Reid,  30th  Sept,  1852,  1 
Irv.,  91,  before  noticed,  the  nullity  of  the  interlocutor  continuing  the 
caase  which  led  to  the  result  of  the  cause  having  proceeded  without 
regular  continuation  was  held  not  a  deviation  making  appeal  com- 
petent Where  the  Sheriff  Clerk-Depute  issued  extract  of  decree  in 
his  own  fiEivour,  as  pursuer,  for  account  as  law  agent,  before  Sheriff 
had  approved  of  taxation  of  account,  there  was  held  to  be  a  deviation 
from  the  13th  s.  of  the  Small  Debt  Act,  the  judgment  of  the  Sheriff 
was  recalled,  and  remit  made  to  him  to  proceed  in  the  case  iu 
accordance  with  the  statute,  Guthrie  v.  M*  Williams,  23d  Sept.,  1856, 
2  Irv.,  476.  The  fact  that  Sheriff  pronounced  decree  on  a  day  on 
which  the  Small  Debt  Court  did  not  sit  was  held  a  bad  ground  of 
appeal,  WecUherstone  v.  Oourlay,  18th  April,  1860,  3  Irv.,  589.  In 
the  same  case,  the  Sheriff  having  given  effect  in  action  for  wages  to 
deduction  admitted  by  pursuer  of  said  sum  paid  to  account,  although 
no  counter  claim  had  been  served,  was  held  not  a  deviation,  making 
appeal  competent  (See,  however,  Cawie  v.  Bush,  28th  Sept,  1866, 
5  Irv.,  320,  as  to  necessity  of  counter  claims). 

An  averment  that  Sheriff  had  erroneously  decided  a  plea  of  prescrip- 
tion was  held  not  a  ground  of  appeal  in  Buchanan  v.  Commissioners 
of  Glasgow  Water  Works,  19th  Sept,  1862,  4  Irv.,  225,  but  in  this 
case  the  question  was  whether  the  account  sued  for  was  continuous^ 
in  which  case  prescription  clearly  did  not  apply.  In  a  more  recent 
ease,  where  the  Sheriff  gave  decree  for  an  account  ex  fade  prescribed, 
appeal  was  sustained,  Murray  v.  Mackenzie,  21st  April,  1869,  Inver- 
ness, 41  Jur.  394,  Li  Neaves  and  Jerviswoode;  but  the  decision  in  this 
case  is  very  doubtful,  as  the  ground  of  appeal  was  practically  the  merits 
of  the  Sheriff's  judgment  in  point  of  law.  An  informality  in  the  state- 
ment of  the  account  appended  to  summons  is  not  a  good  ground  of 
appeal,  Sinclair  v.  Mosa,  25th  April,  1863,  4  Irv.,  390.  The  infor- 
mality here  consisted  in  stating  a  claim  against  defender  personally 
in  the  summons,  but  in  the  account  as  secretary  of  a  society.  With 
this  case  should  be  compared  Sturrock  v.  Anton,  20th  April,  1866, 
5  Jur.,  234;  and  Scottish  North-Eastern  Railway  v.  CargiU,  13th 
Sept,  1866, 5  Irv.,  298,  and  contrasted,  Scottish  North-Eastern  Rail- 
way  V.  Matthews,  20th  April,  1866,  5  Irv.,  237,  the  particulars  of 
which  have  been  before  given. 

3.  With  reference  to  the  third  ground  of  appeal — "  incompetency, 
including  defect  of  jurisdiction" — ^it  may  be  remarked  that  by  incom- 
petency other  than  defect  of  jurisdiction  was  probably  intended  what 
is  called  by  Erskine,  "  all  the  grounds  of  declining  a  jurisdiction  in 
itself  competent,  arising  either  from  suspicion  of  the  Judge  or  privi- 
lege of  the  parties."*    It  cannot,  however,  be  safely  said  that  incom- 

*  »ee  £i8k.  ?r.  1,  2,  20,  &  60  Geo.  HI.,  o.  112. 


434     APPEAL  IN  CIVIL  CAUSES  TO  THE  COUBT  07  JUSTIGIABT. 

petency  would  now  be  limited  to  the  two  classes  of  cases  here  speci- 
fied by  Erskine.  Few  cases  have  occurred  upon  this  provision,  the 
only  one  of  importance  being  Beattie  v.  Oemmd,  4th  Feb.,  1862, 
24  D.  431,  where  it  was  held  on  certification  by  the  Second  Division, 
in  action  at  instance  of  Procurator  Fiscal  against  inspector  of  poor  of 
parish  in  which  lunatic  was  apprehend^  and  also  against  the 
inspector  of  the  parish  of  his  residence,  for  expenses  connected  with 
his  apprehension,  and  Sheriff  gave  decree  against  the  former,  and 
assoilzied  the  latter,  that  appeal  on  ground  (1)  that  Lunatic  (Scot- 
land) Act  was  not  founded  on  in  summons;  (2)  that  proceedings  were 
irregular,  because  he  was  not  allowed  a  proof  that  parish  of  lunatic's 
settlement  could  not  be  ascertained;  and  (3)  that  parish  in  which  he 
was  apprehended  being  different  from  that  in  which  Police  OfiSce  and 
Sheriff's  Chambers  were,  could  not  be  regarded  as  that  from  which,  in 
the  sense  of  the  Act,  he  was  "  taken  and  sent,"  was  dismissed — the 
whole  grounds  stated  being  held  to  be  on  the  merits. 

In  this  case,  Inglis,  J.  C,  observed,  "  I  do  not  think  the  appeal  is 
founded  on  an  objection  to  the  jurisdiction  of  the  Sheriff,  for,  in  the 
first  place,  the  action  was  for  a  sum  which  may  be  competently  sued 
for  in  the  Small  Debt  Court;  secondly,  the  action  was  against  a  party 
territorially  subject  to  the  jurisdiction  of  the  Sheriff;  and,  thirdly,  it 
was  for  the  recovery  of  a  claim  which,  by  the  Lunacy  Act,  is  made 
recoverable  in  this  way,  namely,  by  action  before  the  Sheriff  in  the 
exercise  of  his  ordinary  small  debt  jurisdiction.''  He  then  pro- 
ceeded to  point  out  that  the  grounds  of  incompetency  relied  on 
resolved  themselves  into  misconstruction  of  the  Lunacy  Act  on 
the  part  of  the  Sheriff,  and  observed,  ''  If  he  had  gone  wrong  in 
deciding  as  to  the  construction  of  the  Act  giving  him  jurisdiction,  so 
as  to  commit  an  excess  of  the  statutory  jurisdiction,  that  would  have 
been  a  different  matter.  But  the  Sheriff  betakes  himself,  as  a  Judge, 
to  the  construction  of  another  statute;  it  is  equally  within  his  com- 
petency to  give  a  right  or  wrong  judgment  on  the  construction  of 
that  statute."  It  is  thought  that  it  results  from  this  judgment,  that 
no  error  in  law,  however  grave,  affords  a  good  ground  of  appeal, 
unless  it  be  an  error  with  reference  to  jurisdiction. 

If  so,  it  undoubtedly  conflicts  with  the  case  of  Murray  v.  Ma4>' 
kenzie,  21st  April,  1869,  Inverness  Circuit,  41  Jur.  394,  before  re- 
ferred to,  where  appeal  was  sustained  on  the  ground  of  incompe- 
tency, in  respect  the  Sheriff  had  disregarded  a  plea  of  prescription  esc 
facie  applicable.* 

Where  decree  was  pronounced  more  than  year  and  day  after  the  last 
step  in  the  cause,  it  was  held  there  was  no  incompetency  admitting 
appeal  {Kean  v.  Lindsay,  31st  Sept,  1852, 1  Irv.,  88). 

*  In  l%<muon  v.  Buckan,  15th  Jdoe,  1869,  6  So.  Law  Reports,  571,  it  wai  de> 
oided  by  the  First  Division  on  oertifioation  that  appeal  from  decree  of  Sheriff  against 
Parliamentary  candidate  for  election  expenses  on  the  ground  that  payment  of  such  ex- 
penses oould  only  be  made  through  the  election  agent,  26  Yiot.,  a  29,  §  2,  8,  wss  in- 
competent, as  there  is  nothing  in  that  Act  to  bar  action  against  the  candidate 
personally. 
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IIL  The  A.  3. 11th  July,  1839,  provided  that  appeals  under  the 
Jnrisdiction  Act  are  competent  only  ''after  final  judgment  has  been 
pronounced,  and  the  matter  of  expenses  disposed  of,"  and  it  was  held 
in  Wikan  &  Mathieson  v.  Cameron,  20th  Sept.,  1844,  2  Broun,  284, 
following  M'Feat,  Perth,  1836,  and  cases  cited  in  Maclaurin's  Forms 
of  Process,  381,  that  appeal  was  not  competent  until  expenses  had 
been  taxed  and  decerned  for,  but  this  case  was  overruled  by  Dundee 
Whale  Fishing  Co.  v.  Mavour  &  PaJUm,  13th  Oct.,  1848,  J.  Shaw,  15, 
and  appeal  is  now  competent  before  decemiture  for  the  taxed  expenses. 

The  effect  of  this,  however,  is  not  to  exclude  appeal  from  the  inter- 
locutor approving  taxation,  and  appeal  within  ten  days  of  that  inter- 
locutor is  also  competent  (Launders  v.  Mann  &  Co.,  24th  April,  1850, 
J.  Shaw,  347).  When  the  ten  days  are  to  be  taken  as  running  from 
the  date  of  the  interlocutor  awarding  expenses,  it  must  be  specially 
noticed  in  the  appeal,  otherwise  the  appeal  will  be  incompetent 
(Whitson  V.  Heritors  of  Coupar- Angus,  27th  April,  1853, 1  Irv.,  221). 

The  procedure  in  appeals  before  the  Justiciaiy  Court  is  as  follows: 
The  appeal  is  lodged  with  the  Circuit  Clerk  on  his  arrival  at  the 
CSrcuit  Town,  by  whom  a  fee  of  34/  is  exigible.  Along  with 
the  appeal  there  must  be  lodged  a  certified  copy  of  the  decree 
appealed  again.st,  or  satisfactory  proof  that  it  has  been  pronounced 
{Baxter  v.  Kennedy,  11th  Sept,  1861,  4  Irv.,  84;  see  1  Vict, 
a  41,  s.  13),  but  the  Sheriff  Court  Book  is  sufScient,  and  the  best 
evidence  in  the  case  of  Small  Debt  decrees  (see  1  Vict,  c  41, 
&  17;  Sinclair  v.  Rosa,  25th  April,  1863,  4  Irv.,  398).  In  appeals 
under  the  Small  Debt  Act  it  is  "not  competent  to  produce  or 
found  upon  any  document  &s  evidence  on  the  merits  of  the  oiiginal 
cause,  which  was  not  produced  to  the  Sheriff  when  the  case  is  heard, 
and  to  which  his  signature  or  initials  have  not  been  affixed,  which  he 
is  only  to  do  if  required,  nor  to  found  upon  or  refer  to  the  testimony 
of  any  witnesses  not  examined  before  the  Sheriff,  and  whose  name  is 
not  written  by  him,  when  the  case  is  heard,  upon  the  record  copy  of 
the  summons,  which  he  is  to  do  when  specially  required  to  that 
effect''  The  practice  of  the  Court  is  to  hear  and  decide  appeals  sum- 
marily, before  both  Judges,  after  the  criminal  business  of  the  Circuit  is 
concluded,  or  before  one  Judge  when  the  criminal  business  is  still 
proceeding.  In  cases  of  difficulty,  it  is  competent  ''  to  certify  such 
appeals,  together  with  the  reasons  of  such  difficulty,  and  the  proceed- 
ings therein  had  before  such  Circuit  Court  to  the  Court  of  Session'' 
in  civil  cases,  20  Geo.  IL,  c  43.  Where  an  appeal  in  a  civil  case  is 
certified  per  incuriam  to  the  Court  of  Justiciary,  that  Court  will 
order  it  to  be  transmitted  to  the  Court  of  Session,  CambysUmg  and 
Muirkirk  Road  Trustees  v.  Oraham,  26th  Nov.,  1845,  2  Broun  650; 
Beattie  v.  Oemmel,  4th  Feb.,  1862,  24  D.  431.  It  is  competent  to 
remit  the  cause  to  the  Sheriff,  with  instructions,  or  for  re-hearing 
generally.  See  1  Vict,  a  41,  s.  30.  When  the  Court  determines 
against  the  appellant,  the  Heritable  Jurisdiction  Act,  20  Geo.  II., 
c^  43,  provides  that  he  shall  be  condemned  in  "  such  expenses  as  the 
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Court  shall  tfaink  proper  to  be  paid  to  the  other  party,  not  exceeding 
the  real  costs  bona  fide  incurred  by  such  party;"  and  although  there 
is  no  statutory  provision,  the  appellant  is  in  practice  found  entitled 
to  costs  where  successful  The  costs  are  almost  always  modified  by 
the  Court,  but  it  is  competent  to  have  them  taxed  by  the  Circuit 
Clerk,  or  to  make  a  remit  to  the  Sheriff  to  decern  for  the  costs  in  the 
Circuit  as  well  as  his  own  Court.  See  Snell  v.  Olasgow  Oas  Co., 
22d  May,  1834,  12  S.  626;  Macintosh  v.  Mackinlay,  27th  May, 
1823,  2  S.  239  (N.  E  298). 

Where  the  appellant,  after  notice  of  appeal,  does  not  enrol,  the 
respondent  may  enrol  the  appeal,  crave  protestation,  and  obtain 
expenses,  which,  in  this  case,  are  modified  at  a  small  sum.  See  Keith 
V.  Mackeson,  14th  Nov.,  1766,  Hailes  135.  The  appellant  not  in- 
sisting, may  advocate  (now  appeal)  to  Court  of  Session,  if  that  be 
otherwise  competent.  Drew  v.  Wark,  3d  June,  1822,  Shaw  Just 
fiep.  69.  The  judgment  of  the  Justiciary  Court  in  appeals  is  final, 
and  cannot  be  reviewed  by  any  other  Court,  20  Geo.  IL,  a  53,  and 
that  even  if  pronounced  in  absence,  Keith  v.  Mackeson,  14th  Nov., 
1766,  Hailes  135.  ^90.  M 
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ON  THE  LAW  OF  ENTAIL. 

Bt  JOHN  M'LAREK,  Esq.,  Advooatk. 

At  the  last  weekly  meeting  of  the  Council  of  this  Society,  I  under- 
took to  prepare  a  paper,  to  be  read  at  the  present  meeting,  on  some 
subject  connected  with  the  land  laws.  It  was  evidently  impossible, 
within  so  limited  a  time,  and  at  this  period  of  the  professional  year, 
to  produce  a  paper  which  should  claim  to  be  of  any  permanent  value. 
I  must  therefore  ask  the  indulgence  of  the  Society,  if  I  confine  myself 
to  laying  before  it,  without  much  elaboration,  a  few  considerations 
which  are  probably  familiar  to  many  of  its  members,  but  which  may, 
perhaps,  serve  the  purpose  of  opening  a  discussion  on  a  subject  of 
great  interest  and  importance — I  mean  the  policy  of  the  Law  of 
Entail  of  the  United  Kingdom,  and  more  particularly  of  Scotland. 

No  part  of  the  law  of  Scotland  has  been  the  subject  of  so  much 
severe  animadversion  as  the  law  of  entail  Its  avowed  and  main 
object  is  to  preserve  estates  in  the  families  of  the  founders,  and  this 
object  it  accomplishes  by  depriving  the  creditors  of  the  heir  in  posses- 
sion of  the  right  to  have  recourse  against  the  entailed  estate  in 
security  or  for  payment  of  their  claims  against  him.    The  Scottish 

*  The  papers  selected  for  pablication  by  the  Ooandl  of  this  Society  wUl,  by  ftrraoge- 
ment,  be  published  la  the  Jowmal  of  Jurivprwtenoe;  but  the  Society  it  not  to  be 
uodsrstood  u  becoming  ia  any  seoee  reeponsible  for  the  other  contents  of  the  J<mmal; 
aud  tbe  oonduotors  of  the  Juumal  do  nut  assume  any  respoDsibility  for  the  style  wf 
opinions  of  the  Papers  of  the  Scottish  JLaw  Amendment  Society. 
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statute  which  enables  landowners  to  create  entails  of  their  estates, 
Tequil*es  that  snch  deeds  of  entail  shall  contain  three  prohibitions, 
applicable  to  all  succeeding  heirs  who  may  take  the  estate  in  virtue 
of  the  destination — namely  (1),  a  prohibition  against  selling  or 
alienating  the  estate;  (2)  a  prohibition  against  contracting  debt  on 
the  security  of  the  estate,  or  so  that  it  may  be  attached  for  debt;  and 
(3)  a  prohibition  against  altering  the  order  of  succession  prescribed 
in  the  entail  Upon  compliance  with  these,  and  certain  other  formal 
requisites  which  it  is  unnecessary  to  mention,  the  entail  is  to  be 
valid  and  unalterable  so  long  as  there  are  heirs  answering  to  the 
description  in  the  destination. 

By  the  three  prohibitions  which  form  the  basis  of  a  Scotch  entail, 
the  property  of  land  is  carefully  and  designedly  stripped  of  almost  all 
its  incidents  in  which  the  community  is  interested,  while  that  one 
which  benefits  nobody  but  the  owner  himself — ^the  right  of  perception 
of  rents — ^is  made  perpetual  in  the  entailer's  family.  The  anti- 
economical  tendency  of  entails  is  best  seen  by  examining  separately 
the  consequences  to  society  of  the  three  statutory  prohibitions. 

1.  First,  as  to  the  prohibition  against  alienation.  He  who  seeks 
to  get  rid  of  his  lands,  says  Bentham,  shows  plainly  that  it  does  not 
suit  him  to  keep  them.  He  cannot,  or  he  will  not,  employ  anything 
in  improving  them;  often,  indeed,  he  cannot  restrain  himself  from 
lowering  their  future  value,  in  order  to  satisfy  a  present  want  On 
the  contrary,  he  who  seeks  to  acquire  them  has  certainly  not  the 
intention  of  deteriorating  them,  and  it  is  probable  that  he  purposes 
to  increase  their  value. 

It  is  true  that  the  same  capital  which  would  be  employed  in  the 
improvement  of  land  might  be  made  to  yield  an  equivalent  profit  by 
employing  it  in  trade,  but,  though  the  benefit  of  these  two  employ- 
ments might  be  the  same  for  the  individuals,  it  is  not  the  same  for 
the  State.  The  capital  which  is  applied  to  the  purposes  of  agricul- 
ture or  to  building  is  more  fixed;  that  which  is  applied  to  trade  is 
more  fugitive.  The  former  is  annexed  to  the  land,  and  is  immove- 
able; the  latter  is  floating  capital,  and  may  be  carried  by  the  owner 
OQt  of  the  country. 

2.  Secondly,  by  mortgage  or  disposition  of  land  in  security,  the  use 
of  a  productive  capital  may  be  obtained  by  an  owner  of  lands  who  is 
not  himself  possessed  of  sufficient  money,  or  moveable  capital,  for 
the  development  of  his  estate.  By  this  resource  a  part  of  the  value 
of  an  estate  may  be  employed  in  ameliorating  the  remainder,  when 
without  it  nothing  could  be  done.  To  prohibit  the  disposition  of 
property  in  security  of  debt  is,  in  eflTect,  to  diminish  productive 
capital  nearly  to  the  amount  of  the  selling  value  of  all  the  entailed 
property  in  the  kingdom ;  since,  but  for  the  prohibition  in  question, 
capital  might  be  obtained  on  the  security  of  the  estate  for  purposes 
of  amelioration,  and  nearly  to  the  amount  of  its  selling  value. 

It  is  true  that  the  benefit  here  contemplated  is  to  be  obtained  by 
means  of  a  loan,  and  a  loan  creates  no  new  capital,  but  merely  s^p- 
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plies  a  channel  of  investment  Tiie  same  capital,  if  not  lent  to  a 
landowner,  might  receive  a  destination  not  less  useful  in  the  hands  of 
other  producers  But  it  must  be  considered  that  the  fipreater  the 
means  of  employing  capital,  the  more  it  will  flow  towards  the  country, 
and  that  which  is  derived  from  abroad  forms  a  clear  addition  to  that 
which  is  derived  from  the  internal  resources  of  the  nation. 

3.  Thirdly,  the  assurance  that  after  death  his  property  will  descend 
to  the  children  of  the  proprietor  is  a  strong  incentive  to  the  acqaisi- 
tion  of  wealth,  and  also  to  the  improvement  of  that  which  has  been 
acquired.  This  motive  will  operate,  though  in  unequal  degrees, 
whether  the  line  of  succession  is  fixed  by  law,  or  is  subject  to  modi- 
fication by  bequest;  whether  the  estate  is  divisible  amongst  all  the 
proprietor's  children,  or  is  destined  by  law  or  custom  to  the  eldest 
Even  in  the  case  of  an  interest  so  limited  in  duration  as  an  ordinary 
lease,  the  certainty  that  the  right  of  possession  for  the  agreed  on  time 
is  inheritable,  is  a  motive  to  a  tenant  to  lay  out  money  in  the  im- 
provement of  his  £etrm,  which,  without  that  expectation,  be  might 
prefer  to  hoard  for  the  benefit  of  his  fiunily,  or  to  employ  in  some 
other  channel  aflfording  greater  security  to  the  investor.  And  the 
principle  applies  even  more  clearly  to  property.  Sach  improvements 
as  planting,  drainage  on  a  lai^  scale,  or  even  laying  out  an  estate 
for  feuing,  where  the  benefit  cannot  be  reaped  until  the  elapse  of  a 
considerable  period  of  time,  will  not  be  undertaken  by  a  proprietor 
who  is  advanced  in  years,  if  he  knows  that,  at  his  death,  the  estate 
will  be  taken  from  his  descendants,  and  given  to  a  distant  relative, 
or,  it  may  be,  to  a  stranger.  Now,  the  accomplishment  of  tiie  mis- 
chief which  is  here  pointed  out  is  the  special  function  of  the  third 
statutory  prohibition  of  a  Scotch  entail  The  law  does  not  permit  a 
man  to  entail  his  lands  upon  the  heirs  who  would  inherit  in  case  of 
intestacy,  amongst  whom  descendants  have  always  the  first  place,  but 
it  encourages  him  to  entail  them  upon  heirs-male,  provided  the  gift 
is  qualified  by  the  condition  that  no  succeeding  heir  shall  be  entitied 
to  alter  the  order  of  succession.  Under  this  law,  an  heir  of  entail 
who  has  a  fiimily  of  daughters  is  absolutely  incapacitated  from  leaving 
the  smallest  portion  of  his  landed  estate  to  his  children;  nor  can  he 
even  settle  it  upon  the  male  issue  of  a  married  daughter  in  case  there 
is  a  descendant  of  the  entailer  in  existence  whose  descent  is  traced 
entirely  through  malea  In  such  a  case  the  £Ather  naturally  enough 
will  consider  it  his  duty  to  his  family,  first,  to  take  everything  he  can 
out  of  the  estate  during  his  lifetime;  and,  secondly,  to  avoid  expend- 
ing money  in  the  improvement  of  the  estate,  and  rather  to  invest  his 
savings  in  property  which  he  can  leave  to  his  family. 

Notwithstanding  its  economical  disadvantages,  tiie  system  of  entail- 
ing landed  estates  no  doubt  commands  the  approval  of  a  large  and 
influential  section  of  the  community.  It  may  be  assumed  that,  with 
few  exceptions,  the  landed  interest  is  favourable  to  its  continoance; 
and  the  iexpediency  of  retaining  the  law  in  its  present  modified  form 
has  been  defended  by  jurists  and  economists  of  high  authority— 
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amongst  others,  by  the  late  Mr  M'Cullochin  his  treatise  on  succession 
to  property.  The  limits  of  this  paper  do  not  permit  of  my  entering 
upon  a  full  examination  of  the  arguments  in  favour  of  the  system, 
lie  consideration  most  relied  on  by  Mr  M'CuUoch  is  the  supposed 
necessity  of  maintaining  a  wealthy  and  powerful  class  in  the  State 
who  should  be  unconnected  with  commercial  pursuits,  as  a  counter- 
poise to  the  influence  of  the  mercantile  and  monied  classes,  and  as  a 
support  to  the  upper  branch  of  the  legislature.  It  must  be  admitted 
that,  without  a  thorough  examination  of  this  ar^ment,  any  discussion 
of  the  policy  of  the  law  of  entail  is  incomplete;  but  even  at  the  risk 
of  being  thought  to  fail  in  making  out  a  case,  I  must  forbear  from 
entering  upon  an  inquiry  which  is  of  too  decided  a  political  com- 
plexion to  be  suited  for  discussion  in  this  place. 

The  other  arguments  commonly  advanced  in  favour  of  entails 
appear  to  me  to  be  rather  of  the  nature  of  motives  influencing 
testators  in  the  settlement  of  their  estates,  than  inducements  of  a 
land  which  ought  to  influence  legislation. 

Among  these,  the  first  and  leading  motive  is  one  which  appeals  to 
the  instinct  of  power.  I  mean  the  desire  of  governing  after  death. 
Connected  with  this  is  the  desire  of  perpetuating  a  family — ^a  motive 
founded,  as  has  been  well  said,  upon  the  illusion  which  represents 
the  successive  existence  of  our  descendants  as  a  prolongation  of  our 
owa  To  leave  them  the  same  amount  of  wealth  is  not  enough  to 
satisfy  the  imagination ;  it  is  necessary  to  secure  to  them  the  pos- 
session of  the  same  lands,  the  same  houses,  the  same  natural  objects. 
This  continuity  of  possession  represents  itself  to  the  mind  as  a 
continuity  of  enjoyment,  and  lends  support  to  the  idea  of  power 
exercised  through  descendants,  which  is  the  mainspring  of  this 
extension  of  the  right  of  bequest. 

Whether  the  power  of  bequest  should  itself  be  subject  to  limitation 
is  an  ulterior  question  of  great  importance;  but  I  may  here  assume 
that  the  existence  of  such  a  power,  in  its  simple  and  ordinary  form, 
is  a  proper  incident  of  the  law  of  property.  But,  like  other  pro- 
prietory rights,  and  in  a  greater  degree  than  most,  the  right  of 
regulating  the  succession  to  property  is  subject  to  restriction  when  it 
is  found  to  conflict  with  the  permanent  interests  of  society.  As  an 
abstract  proposition,  no  one  will  maintain  that  a  higher  degree  of 
authority  ought  to  be  conceded  to  the  particular  laws  and  institutions 
which  have  been  established  by  the  owner  of  a  private  estate  for  the 
guidance  of  his  successors,  than  is  conceded  to  the  laws  enacted  by 
the  legislature  of  a  community.  Tet,  in  efiect,  this  proposition  is 
involved  in  the  theory  of  the  law  of  entail  When  a  legislator  has 
desired  to  tie  the  hands  of  his  successors,  the  pretension  has  appeared 
inconsistent  and  futila  Yet  this  privilege  has  been  successfully 
daimed  by  private  individuals  who,  in  pure  caprice,  have  adjected 
conditions  to  the  enjo]rment  of  estates  which  are  of  no  possible  benefit 
to  society,  and  are,  for  the  most  part^  either  vexatious  or  frivolousi 
It  ia^  of  course,  impossible  that  any  one  should  pretend  to  know  what 
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conditions  of  possession  are  fit  to  be  observed  by  his  snccessors 
f^renerations  after  he  has  ceased  to  exist;  and  it  is  equally  impossible 
that  he  should  know  what  are  the  proper  uses  to  which  his  property 
can  be  applied  under  unforeseen  conditions  and  states  of  society. 
This  appears  to  be  a  sufficient  reason  why  the  law  ought  to  refuse  to 
give  effect  to  dispositions  of  property  which  tie  the  hands  of  posterity, 
and  are  inconsistent  with  the  primaiy  conditions  of  the  right  of 
property.  Another  motive  to  the  creation  of  entails  is  the  desire  of 
preventing  prodigality.  To  a  certain  extent  the  law  of  entail  does 
accomplish  this  object;  but  it  does  so,  in  all  probability,  at  the 
expense  of  inflicting  an  injury  on  the  community  greater  than  the 
benefit  which  it  confers  on  the  family  of  the  prodigal  The  in- 
equalities of  fortune  which  arise  from  unequal  industry,  frugality,  and 
talent,  are  inseparable  from  the  principle  of  private  property;  and  if 
that  principle  is  accepted,  we  ought  not  to  subject  property  to 
restrictions  which  interfere  with  the  legitimate  development  of  the 
principle,  merely  for  the  sake  of  giving  protection  in  individual 
cases.  Besides,  it  is  not  necessary,  for  the  purpose  of  restraining 
prodigality,  to  interfere  with  the  free  disposition  of  lands;  it  is 
sufficient  to  protect  their  value  by  not  leaving  it  at  the  disposal  of 
the  individual  The  remedy  for  this  evil  should  be  directed  against 
the  indi^idual,  and  not  against  the  estate.  The  case  would  probably 
be  sufficiently  met  by  some  modification  of  the  law  of  interdiction. 

On  the  subject  of  remedial  legislation,  I  do  not  know  that  I  have 
anything  to  add  to  the  suggestions  made  in  a  paper  recently  read  to 
a  different  audience.  The  Act  of  Lord  Rutherfurd  (passed  in  1848) 
was  intended  to  limit  the  duration  of  entaila  It  was  a  very 
important  step  in  that  direction;  and  it  has  this  merit,  that  it 
removed  one  great  obstacle  to  future  legislation,  by  doing  away  with 
the  vested  interests  of  expectant  heirs  to  a  very  large  extent  But, 
without  wishing  to  detract  from  the  merits  of  this  excellent  legislative 
measure,  I  may  say  that  I  do  not  believe  it  will  accomplish  the 
object  which  its  author  is  understood  to  have  had  in  view — ^the 
gradual  extinction  of  entails;  and  for  this  reason,  that  its  provisions 
are  merely  permissive,  and  they  can  only  be  put  in  force  by  the  heirs 
of  entail  themselves — that  is,  by  the  parties  who  are  most  strongly 
interested  in  maintaining  the  system.  According  to  Lord  Buther- 
furd's  Act,  an  heir  bom  after  1st  August,  1848,  on  coming  into 
possession  of  the  estate,  and  being  of  full  age,  may  disentail  the 
estate.  But,  as  the  law  stands,  he  may  immediately  re-entail  it, 
either  upon  the  same  or  upon  a  different  series  of  heirs;  and  the  new 
entail,  on  being  recorded,  will  be  binding  until  the  estate  shall  come 
into  the  possession  of  an  heir  bom  after  its  date — ^that  is,  at  the 
least,  for  two  generations.  It  will  be  binding  not  only  against  the 
maker  and  his  successors,  but  against  creditors  whose  rights  are 
subsequent  to  it  in  date.  No  doubt  the  power  of  disentailing  will  be 
largely  used  for  the  purpose  of  paying  off  or  securing  family  pro- 
visions; but  there  is  just  as  little  doubt  that,  as  soon  as  those  objects 


ON  THE  LAW  OP  ENTAIL.  441 

are  accomplished,  the  estate  wiU  be  re-entailed,  and  very  little 
entailed  land  will  find  its  way  into  the  market  The  effect  of  Lord 
Batherfard's  Act,  when  it  comes  into  full  operation,  is  to  place  the 
law  of  entail  in  Scotland  on  the  same  footing  aathat  of  England;  and 
the  practice  in  England  has  been,  to  resettle  the  property  after  getting 
as  much  money  as  is  required  secured  upon  it  The  effect  of  such  a 
system  upon  the  cultivation  of  the  soil  is  even  worse  than  that  of  a 
system  of  strict  entail  Under  the  old  law  an  heir  of  entail  succeed* 
ing  to  an  Improvident  proprietor,  took  the  property  unencumbered, 
and  might,  if  so  disposed,  expend  a  part  of  his  revenues  on  its 
improvement  Under  the  new  law  he  will  take  it  heavily  mortgaged, 
deprived  of  the  means  of  improving  the  land,  and  without  the  power 
of  bringing  it  into  the  market,  except  by  purchasing  the  consents  of 
the  three  next  heirs  of  entail. 

It  does  not  appear  to  me  that  the  principle  of  Lord  Butherfurd's 
Act  admits  of  any  further  extension.  The  utmost  that  could  be  done 
in  that  direction  would  be  to  make  the  entail  come  to  an  end  of 
itself  when  the  estate  came  into  the  possession  of  an  heir  bom  after 
the  date  of  the  settlement,  instead  of  giving  the  heir  a  mere  power  to 
disentail  But  this  does  not  meet  the  real  difficulty,  which,  as  I  have 
explained,  arises  from  the  power  of  re-entailing  the  estate,  which 
power  will,  of  course,  exist  as  long  as  entails  are  permitted  even  for 
a  limited  period.  It  humbly  appears  to  me,  therefore,  that  there  is 
only  one  way  by  which  the  land  of  the  country  can  really  become  a 
marketable  commodity,  which  is  by  depriving  the  landowner  of  the 
power  which  he  at  present  possesses  of  settling  his  estates  upon  a 
series  of  heirs  in  succession  to  each  other.  Here,  however,  it  is 
necessary  to  pause  for  the  purpose  of  considering  how  far  it  is  pos- 
sible or  desirable  to  set  a  limit  to  the  creation  of  life-interests.  In 
the  Act  to  which  I  have  referred,  clauses  were  inserted  restricting  the 
operation  of  liferents  and  estates  in  trust  within  the  same  limits  as 
were  assigned  to  entails.  It  was  obvious  that  a  series  of  liferent 
riorhts  was  only  a  particular  way  of  making  an  entail,  and  all  the  argu- 
ments that  can  be  used  against  the  system  of  entails  established  by 
the  Scottish  statute,  apply  equally  to  entails  in  the  form  of  liferents. 
On  the  other  hand,  a  simple  liferent  right  is  a  convenient  mode  of 
making  a  family  provision,  where  the  intention  is  to  give  the  legatee 
an  annuity  wiUi  the  benefit  of  real  security.  In  all,  or  almost  all, 
systems  of  jurisprudence,  liferent  provisions  to  widows  have  been 
respected  by  the  law.  In  such  cases  the  fee  or  capital  is  usually 
given  to  the  children;  and  the  different  members  of  the  testator's 
&mily  are  thus  provided  for  in  a  manner  that  is  felt  to  be  just  and 
convenient  To  some  extent  the  same  considerations  apply  to  the 
case  of  liferent  provisions  to  married  daughters,  where  the  fee  is 
given  to  the  children.  As  a  general  rule,  however,  I  should  say  that 
the  system  of  giving  only  a  liferent  to  children,  and  the  fee  to  grand- 
children, was  neither  consonant  to  reason,  nor  beneficial  in  practice. 
But  the  legislator  who  looks  to  general  results,  and  recognises  the 
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impossibility  of  providing  for  particular  cases,  will  give  the  preference 
to  a  mode  of  succession  which^  subject  only  to  the  widow's  annuity, 
provides  for  the  children  of  the  family  by  an  immediate  division  of 
the  inheritanca  In  the  case  of  succession  to  land,  the  admitted 
inconveniences  which  result  from  the  policy  of  tying  up  estates  for 
periods  measured  by  the  duration  of  life  are  such  as  to  outweigh  any 
advantages  that  may  be  supposed  to  accrue  from  it  My  own  opinion 
is,  therefore,  against  the  admissibility  of  liferents  of  heritable  estate, 
except  in  favour  of  widows.  Where  it  is  thought  necessary  to  make 
an  alimentary  provision  for  a  son  or  daughter,  as  a  security  against 
improvidence,  I  think  the  provision  should  be  made  either  out  of  the 
personal  estate,  or  out  of  the  proceeds  of  heritable  estate  directed  to 
be  sold;  and  that,  in  all  cases,  land  which  was  the  subject  of  inheri- 
tance ought  to  descend  in  fee  simple  to  the  objects  of  the  disposition. 
If  this  should  be  thought  too  great  a  step  in  advance  to  be  immedi- 
ately taken,  it  would  at  least  be  desirable  to  prohibit  the  creation  of 
liferents  in  succession.  Where  two  persons  are  appointed  to  take 
life-interests,  the  one  after  the  other,  the  person  named  as  the  second 
liferenter,  if  he  survives  the  first,  ought  to  take  the  estate  in  fee 
simple.  The  same  rule  ought  to  apply  to  existing  entaila  Any 
person  taking  under  the  entail,  after  the  institute  (or  first  taker), 
should  be  held  to  take  as  under  a  simple  destination,  and  should, 
without  executing  any  instrument  of  disentail,  or  obtaining  the 
authority  of  the  Court,  be  entitled  to  sell  or  burden  the  estate,  or 
alter  the  succession  at  his  pleasure. 


Handbook  of  Practice  in  Civil  Causes  in  the  Sheriff  Courts  of  Scot- 
land, with  an  Appendix  of  Statutes  and  Acts  of  Sederunt  By 
John  Dove  Wilson,  Advocate.    Edinburgh:  Bell  &  Bradfute. 

Mb  Wilson,  to  whom  the  legal  profession  is  indebted  for  an  excellent 
treatise  on  the  Law  of  Bills  of  Exchange,  founded  on  that  of  the  late 
Sheriff  Thomson,  has  now  completed  an  original  work  on  Sheriff 
Court  Practice,  upon  which  he  has  been  engaged  for  a  considerable 
time.  Of  Mr  Wilson's  capacity  for  the  successful  treatment  of  law 
in  its  practical  details,  his  former  work  is  a  sufficient  guarantee;  and 
he  has  the  further  advantage  of  having  been  engaged  for  several  years 
as  Sheriff-Substitute  in  the  administration  of  that  branch  of  judicial 
procedure  which  is  the  subject  of  his  present  exposition.  The  sub- 
ject, although  not  pertaining  to  the  highest  walk  of  law  literature,  is 
one  of  very  considerable  importance.  The  result  at  which  the  author 
aims  is,  in  fact,  identical  with  that  on  which  some  of  the  most  eminent 
men  in  the  profession  are  engaged  as  Law  Commissioners — ^the  im- 
provement and  simplification  of  legal  procedure.    And  we  are  not 
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sore  that  as  much  progress  may  not  be  made  in  this  direction  through 
the  instmmentality  of  skilful  digesting  and  exposition  of  the  existing 
roles  of  procedure,  as  by  the  most  well-directed  eflfbrts  of  legislation. 
As  a  guide  to  Sherifl*  Court  procedure,  Mr  Wilson's  work  is  one  of 
great  merit  The  matter  is  well  arranged,  and  handled  in  an  inter- 
esting way.  In  a  book  of  practice,  the  chief  business  of  the  author 
IB,  of  course,  with  matters  of  form,  and  on  such  topics  Mr  Wilson  is 
careful  to  give  full  information,  accompanied  with  references  to  the 
latest  authoritiea  Tet  it  is  easy  to  see  that  forms,  in  his  estimation, 
are  only  valuable  in  so  far  as  they  are  securities  for  the  attainment  of 
substantial  justice,  and  that,  in  the  interpretation  of  the  statutes  and 
rales  of  Court,  the  advantage  of  the  litigant  is  the  object  to  be  kept 
in  view. 

The  plan  of  the  work  embraces,  first,  the  constitution  and  juris- 
diction of  the  Sheriff  Courts;  secondly,  the  procedure  in  ordinary 
actions,  original  and  appellate,  and  the  enforcement  of  decrees;  third, 
the  procedure  in  the  various  special  forms  of  action;  fourth,  the 
peculiar  statutory  procedure  applicable  to  small  debt  actions,  and 
actions  under  the  Debts  Recovery  Act;  fifth,  the  business  of  the 
Commissary  Court;  and,  sixth,  a  summary  of  practice  in  appeals  from 
the  Sheriff  to  the  Courts  of  Session  and  Justiciary.  Probably  the 
best  mode  of  assisting  the  profession  to  form  an  opinion  of  the  book, 
is  by  directing  their  attention  to  some  characteristic  point  in  each  of 
the  principal  divisions  of  the  subject;  and  we  do  so  the  more  readily, 
because  the  spirit  and  substance  of  much  that  is  most  valuable  in  it 
is  applicable  to  Court  of  Session  process,  as  well  as  to  that  of  the 
Sheriff  Courts. 

Under  the  first  division  of  the  subject,  Chapter  IV.  on  Jurisdiction 
is  deserving  of  special  notice.  It  exhibits  with  clearness  and  accuracy 
the  latest  views  of  the  Court  on  this  diflScuIt  subject;  and  while 
necessarily  incomplete  in  what  concerns  the  jurisdiction  of  the 
Supreme  Court,  it  contains  suggestions,  particidarly  in  relation  to 
the  ratio  contracttis  and  reconvention,  which  may  be  useful  to 
counsel  in  considering  how  proceedings  may  be  taken  against  foreign 
defenders. 

Next,  as  to  pleading  and  practice  in  ordinary  actions.  The  forms 
of  the  Court  of  Session  are  now  so  nearly  assimilated  to  those  of  the 
Sheriff  Court,  that  it  is  almost  impossible  to  read  Mr  Wilson's  sug- 
gestions as  to  the  framing  of  averments,  revisal,  and  pleas  in  law, 
without  a  tacit  reference  to  the  forms  of  the  superior  tribunals. 
Take,  for  illustration,  the  following  passage: — 

''The  pursuer  must  take  care  that  the  condescendence  discloses  his 
whole  case.  He  is  not  to  state  the  evidence  by  which  he  means  to 
prove  it,  but  he  must  state  the  facts  themselves  which  he  means  to 
prove;  and  should  he  fail  to  state  them,  he  will  be  foreclosed  from 
proving  them.  It  is  not  always  possible  to  distinguish  exactly 
between  what  is  merely  evidence  which  should  not  be  stated,  and  the 
fact  which  must  be  stated.    In  case  of  rational  doubt,  it  is  better  to 
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insert  the  statement  Where  not  inserted,  the  question  as  to  the 
competency  of  the  proof  lies  over  till  the  evidence  is  tendered. 
While,  however,  the  pursuer  must  disclose  his  whole  case,  he  is  not 
to  indulge  in  argument;  and  here  there  is  no  room  for  mistake,  and 
therefore  no  excuse  for  transgressing.  In  the  exclusion  of  arguments 
there  must  also  be  taken  to  be  excluded  that  accumulation  of  epithets 
and  adjectives  (argument  in  a  bad  shape)  which  a  pleader  is  some- 
times tempted  to  heap  over  a  weak  case  to  give  it  a  formidable 
appearance."    Page  78. 

We  refer  to  the  paragraph  entitled,  "What  actions  may  begin  by 
petition?"  (page  250)  as  an  example  of  careful  treatment  of  a  special 
subject  connected  with  practice;  but  in  this,  and  the  following 
division  of  the  work  (which  treats  of  small  debt  and  summary 
procedure)  we  cannot  very  well  illustrate  by  quotation  without 
unduly  extending  our  notice.  We  pass,  therefore,  to  the  subject  of 
the  Commissary  Courts  and  the  confirmation  of  wills,  a  branch  of 
jurisdiction  which  in  England  is  esteemed  of  great  importance,  and  is 
under  the  supervision  of  a  Judge  of  the  superior  Courts,  while  with 
us  it  is  too  frequently  treated  as  a  matter  of  mere  routine. 

'*  The  duty  of  seeing  that  the  title  to  the  office  and  the  inventory 
are  complete,  before  issuing  the  confirmation,  lies  (practically)  widi 
the  Clerk  of  Court,  to  whom  the  matter  is  leflb,  unless  the  Commissary's 
attention  is  specially  called  to  the  case.  Whenever  any  doubt 
appears  to  exist  as  to  the  right  of  the  applicant  to  obtain  confirmation, 
the  Clerk  of  Court  should  lay  the  matter,  or  cause  the  parties  to  lay 
it,  specially  before  the  Commissary  for  his  instructiona  Such  doubts 
occur  when  questions  are  possible  as  to  whether  a  will  produced  is 
sufficiently  attested.  In  all  such  cases  the  Clerk  of  Court  should  take 
care,  in  order  to  save  himself  from  the  responsibility  he  might  other- 
wise incur  by  issuing  a  confirmation  when  he  ought  not  to  have  done 
so,  to  have  the  Commissary's  instructions  in  writing."   Page  348. 

The  principle  of  the  appeal  clauses  of  the  Court  of  Session  Act 
1868,  is  to  simplify  and  cheapen  the  means  of  review  of  Sheriff  Court 
cases,  without  making  any  change  in  the  law  as  to  the  competency  of 
the  appeal,  as  to  value,  or  as  to  the  time  at  which,  or  the  purpose  for 
which  an  appeal  may  be  taken.  To  a  complete  view  of  the  subject  in 
a  digested  form,  new  enactments  must  be  combined  with  the  old,  and 
the  decisions  on  the  points  occurring  under  the  old  law  must  be  read 
down.  This  part  of  Mr  Wilson's  task  has  been  very  well  performed, 
and  we  are  tempted  to  wish  that  the  author's  propositions  might  be 
taken  up  by  the  legislature,  and  incorporated  with  the  "  Court  of 
Session  Consolidation  Act,"  which  is  now  urgently  required  by  the 
practitioners  in  that  Court 
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The  End  of  the  Legal  and  Legislative  Year. — ^Our  readers  may 
reproach  us  for  the  recent  want  of  discussion  on  legislative  and  judi- 
cial proceedings,  but  our  excuse  must  be  that,  in  both  departments, 
there  has  been  for  some  months  nothing  requiring  or  indeed  admitting 
of  useful  comment  The  Court  of  Session  has  just  concluded  a  session 
of  quiet  and  unobtrusive  work,  diversified  by  few  or  no  cases  of 
striking  interest  or  great  importance  to  the  law.  The  few  cases  Ih 
which  material  illustration  or  exposition  of  the  law  has  been  given 
will  shortly  be  noticed  in  the  usual  form.  In  the  Inner  House  arrears 
have  been  steadily  repressed,  and  no  one  can  now  say  that  an  extravagant 
time  elapses  between  the  date  of  a  decision  in  the  Outer  House  or  by 
the  Sheriff,  and  its  review  by  the  Supreme  Court  A  little  may  per- 
haps still  be  done  to  promote  expedition,  but  so  little  that  no  one 
seems  very  eager  to  have  it  dona 

The  affairs  of  the  Outer  House  are,  however,  not  in  a  satisfactory 
condition.  Last  month  we  called  attention  (as  we  expected,  altogether 
in  vain)  to  the  lamentable  block  at  the  bar  of  the  Junior  Lord  Ordi- 
nary, whose  too  heavy  extraordinary  duties  cause  his  ordinary  work 
to  be,  in  not  a  few  cases,  immensely  in  arrear.  We  hear  repeatedly  of 
cases  being  three,  four,  or  more  months  at  avizandum — ^a  fact  which 
infers,  not  fault  on  the  part  of  the  Judge,  but  a  most  faulty  system, 
and  a  most  reprehensible  indifference  on  the  part  of  those  (if  there  be 
any  such)  whose  duty  it  is  to  see  that  the  judicial  machine  is  kept  in 
working  order.  We  do  not  think  that  the  contributions  of  the  present 
year  to  the  volume  of  Scotch  Statutes  will  show  that  the  Scotch 
Members  of  Parliament  have  been  so  overwhelmed  with  work  as  to 
prevent  them  from  attending  to  so  crying  an  eviL 

At  nearly  aU  the  bars  in  the  Outer  House  there  have  been  more  or 
less  obstruction  and  delay  from  the  number  of  proofs  occupying  the 
Lords  Ordinary's  time  and  taking  precedence  of  their  ordinary  busi- 
nes&  We  have  no  dislike  of  this  system  of  taking  evidence,  and  we 
should  be  sorry  if  it  were  abandoned.  But  it  is  surely  possible  to 
arrange  the  proofs  so  that  less  interruption  of  the  debate  rolls  may 
take  place.  The  system  of  taking  proof  continuously  and  in  open  Court, 
with  the  aid  of  a  shorthand  writer,  has  such  advantages  that  it  is 
impossible  to  dream  of  its  ever  giving  way  to  the  old  system  of  proof 
by  commission.  But  in  some  kinds  of  cases  it  is  becoming  evident 
that  the  Lords  Ordinary  should  have  power  to  take  proof  by  well- 
qualified  substitutes.  The  Examiners  suggested  in  the  Court  of  Ses- 
sion Bill  of  1863  might  now  be  brought  into  existence;  and  perhaps 
no  better  way  could  be  suggested  of  finding  a  dignified  and  useful 
occupation  for  those  of  the  moribund  Sheri&  who  are  not  expectants 
of  judicial  rank. 
Mr  Gordon's  Court  of  Session  Bill,  among  many  merits,  has  restored 
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and  aggravated  the  old  abuse  which  was  in  great  measure  removed  by 
the  Act  of  Sederunt  of  1866.  The  old  ordinary  debate  roll  is  well- 
nigh  obsolete,  but  a  long  roll  of  cases  is  put  out  at  once  in  the  Sum- 
mary Debate  BolL  This  produces  two  evils.  Many  cases  are  sent 
there  which  might  at  once  go  to  proof,  without  the  expense  and  delay 
of  passing  through  the  farce  of  a  summary  debate,  which  often  consists 
in  one  party  saying  and  the  other  admitting  that  nothing  can  be  done 
in  the  cause  without  proof  No  absurdity  can  be  mare  obvious  than 
this,  and  a  remedy  ought  to  be  found  by  Act  of  Sederunt  or  otherwise 
without  delay.  Again,  even  where  a  plea  can  properly  be  disposed  of 
by  such  a  summary  debate,  a  delay  of  months  of  worlang  session  may 
be  and  often  is  interposed  between  closing  the  record  and  the  neces- 
sary proof,  because  there  is  no  peremptory  calling,  such  as  was  required 
by  the  Act  of  Sederunt  of  1866.  Let  that  Act  be  applied  to  the 
Summary  Debate  Holl,  and  an  immense  stimulus  will  at  once  be  given 
to  the  business  of  the  Outer  House.  A  dishonest  litigant  has  only 
to  employ  a  counsel  in  large  business  (and  dishonest  litigants  who 
have  suflScient  means  generally  do  so),  in  order  to  get  weeks  of  delay 
while  the  case  is  standing  to  be  heard  in  the  Summary  Debate  Boll, 
and  the  macer  calls  in  vain  for  his  much-engaged  counsel. 

About  legislation,  as  we  have  already  hinted,  it  is  impossible  to  say 
much.  The  Lord  Advocate,  who  has  remained  closely  at  his  post  in 
London,  will  not  have  succeeded  in  passing  a  single  noticeable  Scotch 
statute.  When  we  write,  the  fate  of  the  Education  Bill  is  yet  undecided; 
but  it  seems  to  have  little  chance  of  becoming  an  Act  The  Hypothec 
Bill  is  not  likely  to  pass.  The  Endowed  Schools  Bill  and  the  Boad 
Bill  are  withdrawn.  The  law  of  Deathbed  Bill  was  introduced  late, 
and  we  know  not  whether  it  was  ever  intended  to  pass  into  law.  The 
only  Bill,  the  title  of  which  raised  expectation  in  the  lawyer's  mind— 
the  Court  of  Session  Act  1868  Amendment  Bill — ^is  one  of  the  finest 
hoaxes  that  has  been  perpetrated  for  some  time.  On  turning  to  the 
Bill  among  the  Parliamentary  papers,  it  proves  to  consist  of  a  single 
clause  exempting  lighthouse  keepers  in  Scotland  from  serving  on 
juries.  If  this  is  the  only  contribution  of  the  new  Parliament  to  Scotch 
law,  it  may,  at  least,  be  said  that  it  has  not  done  much  harm,  and  has 
saved  lawyers  the  trouble  of  reading  much  bad  English. 

Gases  of  Filiation  and  Aliment, — We  have  received  the  following 
notes  from  one  highly  competent  to  form  an  opinion  on  this  import- 
ant subject: — "We  refer  to  articles  on  the  eflfect  of  the  new  law  of 
evidence  in  cases  of  filiation  in  the  first  volume  of  your  Journal,  p. 
281,  and  volume  iv.,  p.  575.  We  there  showed  by  statistics  the  dis- 
astrous results,  even  then  felt,  of  admitting  the  oaths  of  parties, 
and  especially  of  defenders  (the  putative  fathers)  in  cases  of  filiation 
and  aliment  We  stated  that  in  one  county,  chiefly  rural,  in  the  year 
1855  forty-six  actions  were  brought  in  the  Sheriff  Court,  of  which 
fifteen  were  opposed,  and  in  five,  or  one-third,  the  opposition  was 
successful  In  1856  the  number  of  cases  increased  to  sixty-nine,  of 
which  nineteen  were  defended,  and  six,  or  about  the  same  proportion, 
with  like  success. 
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"We  have  obtained  statistics  from  the  same  Coart  for  the  nine 
years  from  1860  to  1868  inclusive,  which  we  now  summarise: — 


Year. 

1860 
1861 
1862 
1863 
1864 
1865 
1866 
1867 
1868 

Total,       -        505  287  174  44 

"  The  first  observation  is,  that  in  504;  instances,  during  these  nine 
years,  recourse  was  had  to  legal  proceedings  to  enforce  admission  of 
paternity  or  recovery  of  aliment  from  the  alleged  fathers  of  bastards. 
How  few  of  these  claims  were  without  pecuniary  success,  and  how  many 
of  the  children  conceived  became  burdens  on  parochial  boards,  to  be 
nursed  into  permanent  paupers,  there  is  no  means  of  ascertainiDg.  In 
287  cases  the  defenders  permitted  decrees  to  go  out  against  them.  But 
for  no  less  than  218  defenders  appearance  was  entered  and  defences 
stated  and  proof  led.  Whilst  in  174  of  the  defended  cases  the  mother 
made  good  her  claim,  in  44  the  defender  succeeded  in  obtaining  free- 
dom from  aU  liability.  In  all  these  174  cases  it  may  be  safely  held 
that  both  parties  were  examined  on  oath,  the  one  directly  swearing 
the  opposite  of  the  other.  Thus  manifest  perjury  was  committed  on 
one  side  or  the  other,  and  sometimes  on  both,  and  left  unpunished 
by  man.  This  is  a  most  serious  aspect  of  the  matter.  False  swearing 
is  now  an  every-day  occurrence,  and  it  is  a  commodity  which  can  be 
readily  purchased  in  every  quarter,  the  perpetrators  being  seldom 
brought  to  justica  This  is  fast  sapping  the  social  bonds,  and  no 
man's  life,  liberty,  property,  or  character  is  beyond  jeopardy.  In  the 
matter  of  bastardy,  a  prevailing  delusion  has  gone  abroad  amongst 
the  ignorant  classes  that  all  that  is  now  necessary  to  fix  the  paternity 
of  a  bastard  is  the  unsupported  oath  of  the  mother;  and,  on  the 
other  hand,  all  that  is  required  to  free  the  defender  in  such  cases 
from  all  liability,  is  simply  to  swear  the  negative  as  an  oath  of  pur- 
gatioa  This  is  leading  to  most  melancholy  consequences.  Another 
consideration  is  the  great  expense  of  litigation  in  such  cases.  Where 
the  woman  is  successful,  the  resources  of  the  other  parent  most  fre- 
quently have  been  completely  exhausted  in  his  vain  defence,  and  the 
«Jaim  of  the  mother  is  often  more  than  quadrupled  by  her  costs  of 
suit.  It  has  been  known  that  the  agents  in  the  cause  have  managed 
to  obtain  payment  of  their  costs,  leaving  nothing  to  meet  the  daim 
of  the  child  for  aliment  The  result  generally  therefore  is,  that  in  the 
great  bulk  of  these  numerous  and  yearly  increasing  cases,  the  paro- 
chial boards  become  loco  parentis.    We  refer  to  the  articles  above 
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cited  as  to  the  urgent  necessity  of  some  more  summaiy  and  less 
expensive  mode  of  dealing  with  cases  of  this  class,  whereby  justice 
might  be  more  effectually  dealt  to  both  parties,  and  the  fearfal  tide 
of  profligacy  and  perjury  very  considerably  stemmed.  The  important 
subject  is  worthy  of  a  place  in  the  programme  of  the  Soyal  Com- 
mission on  our  Law  Courts,  and  still  more  appropriately  of  the 
Parliamentary  Committee  on  the  Poor  Law  of  Scotland. '' 

Bread  Law. — The  English  Courts  have  had  frequent  occasion  of 
late  to  explain  and  illustrate  the  Bread  Act,  and  it  is  important  for 
us,  as  there  are  almost  no  Scotch  cases  on  this  statute,  to  see  what 
they  have  determined.  In  JR.  v.  Wood,  20  L.  J.  N.  S.  654,  the 
question  again  was,  "  What  is  Fancy  Bread?"  The  6  &  7  WilL  IV.,  c. 
37,  s.  3,  exempts  from  the  penalty  for  selling  otherwise  than  by 
weight,  bread  "  usually  sold  under  the  denomination  of  French  or 
fancy  bread,"  and  the  contention  in  this  case  was,  that  the  exemp- 
tion extended  to  bread  known  as  fancy  bread  at  the  time  of  the 
passing  of  this  Act,  but  which  has  since  become  a  common  article  of 
consumption.  The  Court  held  that  it  came  within  the  enactment, 
and  not  within  the  exemption,  and  must  be  sold  by  weight,  the  inten- 
tion of  the  Act  being  to  protect  the  customer  in  the  purchase  of  bread 
in  common  use,  but  to  leave  the  buyer  of  exceptional  or  "  fancy  bread" 
to  take  care  of  himself  Though  loaves  baked  separately  and  not  in 
batches  were  exceptional  or  "  fancy  bread,"  when  the  Act  passed,  they 
have  ceased  to  be  so,  and  therefore  the  exemption  no  longer  applies  to 
them.  Mr  Justice  Hannen  dissented,  and  held  that  what  was  deemed 
by  the  Legislature  to  be  "  fancy"  bread  when  the  law  was  made  should 
still  be  deemed  such. 

In  JK.  V.  KenneU,  20  L.  T.  N.  S.  657,  it  was  held  that,  where  a 
customer  asks  a  baker  for  bread  by  weight,  whether  he  gives  him 
ordinary  bread  or  fancy  bread,  he  is  bound  to  sell  it  by  weight  If  he 
has  only  fiancy  bread,  he  should  so  inform  the  customer.  But  it  is 
Bot  necessary  that  the  bread  should  be  weighed  in  the  presence  of  the 
customer,  unless  so  required. 

The  Liability  of  Railway  Companies  as  Carriers  of  Passengers 
has  been  very  elaborately  defined  by  the  Court  of  Exchequer  Chamber, 
in  the  case  of  Redhead  v.  The  Midland  Railway  Company,  28  L  T. 
Rep.  N.  S.  628,  38  L.  J.  Ex.  1 69.  The  result  is  that  no  contract  either 
of  general  or  limited  warranty  of  safe  conveyance  is  undertaken  by  a 
carrier  of  passengers  The  contract  and  obligation  is  only  to  take  due 
care,  including  in  that  term  the  use  of  skill  and  foresight ;  and  negligence 
alone  is  a  breach  of  this  contract.  "  Due  care"  means,  however,  a  high 
degree  of  care,  and  throws  upon  carriers  the  duty  of  exercising  all 
possible  vigilance  to  see  that  whatever  is  required  for  the  safe  convey- 
ance of  their  passengers  is  provided  and  kept  in  proper  order  and 
repair.  But  this  duty  will  not  make  carriers  responsible  for  injuries 
to  passengers  arising  from  a  latent  defect  in  the  machinery  they  are 
obliged  to  use,  and  which  no  human  skill  or  care  could  have  either 
prevented  or  detected.    It  was  further  intimated,  but  not  expressly 
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decided,  that  even  in  the  case  of  common  carriers  of  goods,  there  is  no 
warranty  on  the  part  of  the  carrier  that  his  carriages  are  road-worthy. 

Solicitors  be/ore  the  Supreme  Courts. — ^The  following  gentlemen 
were  duly  admitted  Solicitors  before  the  Supreme  Courts  on  Saturday, 
26th  inst — viz.,  Lewis  Hoyes,  Adam  Shiell,  James  M'Caul,  David 
Spied,  and  Thomas  Jackson  Wilson. 

Notaries  Public, — The  following  gentlemen  have  been  admitted 
to  the  office  of  Notary  Public — ^viz.,  Mr  James  Cargill,  of  Arbroath ; 
Mr  W.  Paterson  Smith,  Edinburgh;  and  Mr  John  Burns  Dunbar, 
Edinburgh. 

Maritime  Law — Through  Freights, — According  to  Oreeves  v.  West  India  a/nd 
Padfie  SUamship  Co.  in  the  Court  of  Queen's  Bench,  the  agents  for  through 
freights,  and  the  shippers  who  employ  them,  would  require  to  be  very  careful  in 
their  arrangements.  The  plaintiffs  in  this  case  had  shipped  through  to  San 
Francisco  by  arrangement  with  the  defendants,  who,  however,  only  signed  the 
bill  of  lading  ^'  for  the  service  from  Liverpool  to  Colon,"  two  other  companies 
signing  it  *^  for  the  service  from  Colon  to  San  Francisco.*'  Notwithstanding 
this,  the  defendants  received  the  whole  freight;  and  the  goods  having  been  lost 
between  Liverpool  and  Colon,  the  question  was  whether  they  were  entitled  to 
retain  the  whole,  and  pay  the  two  companies  which  had  never  received  the  goods 
at  all,  under  the  stipulation  that  ^^  freight  and  primage  is  to  be  considered  as 
earned,  ship  lost  or  not  lost;*'  or  whether  they  should  retain  all  the  freight  ex- 
cept what  they  themselves  earned.  The  latter  was  the  view  taken  by  the  Court, 
and  the  defendants  were  held  to  have  acted  wrongfully  in  paying  to  the  second 
earners  an  allowance  for  freight  on  goods  which  they  had  not  begun  to  carry. 
Had  the  defendants  signed  the  bill  of  lading  for  the  whole  service,  the  judgment 
perhaps  would  have  been  different,  but  the  evidence  was  held  to  prove  tluit  the 
service  and  freight  were  to  be  distributed. — Hconomiat. 


VACATION  ARRANGEMENTS. 

Box  Days. — ^Thursday,  August  26,  and  Thursday,  Sept.  23.  Lord  Mure 
will  sit  in  Court  on  Wednesday  the  1st  day  of  Sept.  at  11  o'clock,  and  Lord 
Benholme  on  Wednesday  the  29th  day  of  September  at  11  o'clock,  for  the  pur- 
poses specified  in  the  93d  section  of  the  Court  of  Session  Act,  1868. 

BUI  Chcmber  Rotation  of  Jvdges. — ^The  following  are  the  Judges  for  the 
Autumn  Vacation: — Wednesday,  2lst  July,  to  Saturday,  24th  July,  Lord  Kin- 
loch;  Monday,  26th  July,  to  Saturday,  7th  August,  Lord  Ormidale;  Monday, 
STth  August,  to  Saturday,  21st  August,  Lord  Barcaple;  Monday,  23d  August,  to 
Saturday,  4th  September,  Lord  Mure;  Monday,  6th  September,  to  Saturday, 
I8th  September,  Lord  Manor;  Monday,  20th  September,  to  Saturd^,  2d  Oct., 
Lord  Benholme;  Monday,  4th  October,  to  meeting  of  Court,  Lord  mnloch. 
Autumn  CircuiU,  1869.— 

South. — Lords  Justice-Clerk  and  Jerviswoode. 
Ayr — ^Thursday,  16th  September. 
Dumfries — ^Tuesday,  21st  September. 
Jedburgh — ^Thursday,  23d  September. 
James  Arthur  Crichton,  Esq.,  Advocate-Depute,    ^neas  Macbean,  Clerk. 

North. — Lords  Cowan  and  Ardmillan. 
Dundee — ^Thursday,  9th  September. 
Pert^— Tuesday,  14th  September. 
Aberdeen — Friday,  17th  September. 
JnwrTMM— Tuesday,  2l8t  September. 
Henry  U.  Lancaster,  Esq.,  Advocate-I>epate.    Wm.  Hamilton  Bell,  Clerk. 
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WE8T.>>-LordB  Deas  and  Neaves. 

Stirling-'ThvaBdajf  23d  September. 
Inveraray — ^Thunday,  30th  September. 
OlMgaw—^oudELY,  4th  October,  at  12-30  noon. 
Henry  J.  Moncreiff^^Esq.,  Adyocate-Depute.    Wm.  Hamilton  Bell,  Clerk. 

Obituary.— Walter  Beown  Hay,  Esq.,  W.S.,  (1826)  of  Colton, 
died  at  Colton  House,  Fife,  aged  66,  July  4. 

Andrew  Lothian,  Esq.,  S.S.C.  (1833),  youngest  son  of  the  late 
Rev.  Andrew  Lothian,  Portsburgh  Church,  Edinburgh,  died  at  Edin- 
burgh, aged  59,  July  2. 

John  Pabk  Fleming,  Esq.,  Writer,  died  at  Glasgow,  July  20. 


THE  AGENCY  MONOPOLIES. 

Sir, — In  the  July  number  of  the  Law  Journal  a  correspondent  points  oat  the 
shortcomings  of  the  evidence  led  before  the  *'  Law  Courts  CommisBioners,"  re- 
lative to  admitting  all  law  agents  to  practise  in  any  Court  in  Scotland.  Ptf- 
haps  you  will  allow  me  to  call  attention  shortly  to  the  evidence  in  support  of  the 
present  system.  The  leading  witnesses  are  the  Sheriffs  of  Edinburgh,  Glasgow, 
and  Fife. 

The  Sheriff  of  Edinburgh  says  that,  in  order  to  become  a  member  of  the 
Society  of  Solicitors  at  I^w,  which  has  the  exclusive  privilege  of  pleading  be- 
fore his  Court,  intrants  must  (1)  serve  an  apprenticeship  with  one  of  the  mem- 
bers, and  (2)  pay  a  larse  sum  of  money,  preparatory  to  admission ;  and  the 
Sheriff  thinks  (8)  that  the  different  legal  societies  throughout  the  country  would 
not  themselves  care  about  their  privileges  being  interfered  with,  as  they  would 
in  that  case  require  to  give  mutual  concessions. 

(1)  As  to  the  Apprenticeship. — ^The  result  of  this  essential  requisite  is,  that 
sinoe  the  year  1844  only  four  members  have  been  admitted  to  the  society,  and 
the  Court  has  become  almost  cleared  of  practitioners.  As  evidence  of  this,  take 
the  number  of  Sheriffs  and  Agents  in  the  following  Courts,  and  see  how  Edin- 
burgh contrasts  with  them: — 

«k«.«^fl-«  Certificated    No.  of  Ansts  to 

Sheriffs.  j^^^^  each  Sheriff 

Edinburgh  Sheriff  Court, 4  16  4 

Glasgow  Sheriff  Court, 5  220  44 

Aberdeen  Sheriff  Court, 3  103  34 

Dundee,  Forfar,  etc.,  Sheriff  Court,. ..3  102  34 

Judges.  ''Sk^hjSK'' 

Court  of  Session, 13  600  46 

If  the  number  of  agents  practising  in  a  Court  is  any  criterion  for  judging  of  the 
extent  of  business  before  that  Court,  which  I  think  it  is,  it  is  plain  from  these 
figures  that,  either  the  agents  in  the  latter  four  Courts  are  greatly  in  excess  of 
the  requirements,  or,  the  Sheriffs  of  Edinburgh  are  not  burdened  with  work. 

(2)  As  to  the  Fees  of  Admission. — ^These  Fees  are  not  paid  away  beyond  the 
reach  of  the  members,  as  seems  to  be  inferred;  but  are  paid  into  the  coffers  of 
the  society,  and  if  the  privileges  were  abolished,  the  likelihood  is  that  the  funds 
would  be  divided  among  the  members ;  but  whether  that  would  take  place  or 
not,  they  still  have  the  f  nnds,  and  are  entitled  to  the  pecuniary  benefits  arisizig 
from  them,  and  could  suffer  no  detriment  on  that  account 

(3)  As  to  the  SocietieB  giving  mutual  ConoeBsioDS.— In  no  view  has  this  any 
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applicatioii;  became,  neither  in  the  Court  of  Session,  nor  in  Glasgow,  is  it  im- 
poaaible  to  become  an  agent,  as  is  the  case  in  the  Sheriff  Court  of  Edinburgh. 
In  the  two  former  Courts  no  exclusive  apprentic^ip  is  essential,  and  therefore 
there  is  no  absolute  impediment  to  admission.  And  in  the  special  case  of  the 
Solicitors  at  Law,  they  do  not  go  on  the  mutual  coacession  principle,  but  rather 
the  reverse;  that  is,  while  they  prevent  all  and  sundry  from  entering  their 
society,  they  embrace  the  opportunity  of  becoming  members  of  the  Society  of 
Solicitors  before  the  Supreme  Courts,  and  thus  enjoy  what  they  deny  to  others, 
m.,  the  privilege  of  practising  in  both  Courts. 

The  Sheriff  of  Gla^w  says  he  never  considered  the  question.  But  it  was 
suggested  to  Jiim  that  if  the  exclusive  privileges  were  done  away  with,  agents 
who  had  been  unsuccessful  in  the  country  would  find  their  way  to  Edinburgh 
and  Gbsgow,  where  they  would  have  greater  facilities  for  carrying  on  a  petti- 
fogging business,  and  become  colleagues  to  unlicensed  practitioners,  who  are 
already  present  there  in  sufficient  numbers;  and  in  that  view  he  seems  to  ac- 
qaiesce.  Thus,  in  order  to  purify  these  Courts  of  the  pettifoggers,  and  the 
aooroe  from  whence  they  presently  come,  the  whole  mass  of  agents,  against 
whom  there  does  not  exist  a  shadow  of  objection,  must  be  excluded,  for  fear  of 
any  unfortunates  from  the  country  becoming  leagued  with  their  brethren  of  the 
city,  and  thereby  adding  to  the  existing  unsatisfactory  condition  of  matters. 
Would  not  the  common  sense  of  the  thing  rather  be,  to  allow  all  agents  to  enter 
these  Courts,  and  by  that  means  divert  the  practice  of  the  pettifoggers  into  the 
hands  of  xespectable  agents?  And,  as  for  the  unlicensed  gentlemen,  a  little 
diligence  on  the  part  of  the  revenue  officers  should  rid  the  Courts  of  them. — ^The 
Shmff  of  Fife  does  not  condescend  upon  any  special  reason  for  his  opinion,  bat 
he  is  nevertheless  very  decided  that  no  change  should  take  place. 

>yith  witnesses  in  the  position  of  those  referred  to,  one  would  have  e^)ected 
to  have  found  some  substantial  reasons  advanced  in  support  of  their  opmions, 
bat  you  will  search  the  evidence  in  vain  for  anything  deserving  that  name.  If, 
therefore,  the  maintenance  of  the  system  depends  upon  the  evidence  which  has 
been  adduced  in  its  behalf,  there  need  be  little  fear  of  the  result.  But  the  diffi- 
ealties  raised  by  the  Commissioners  themselves  will,  I  fear,  prove  the  stumbling 
blocks,  unless  some  such  reasoning  as  your  previous  Correspondents  prevails 
among  that  body.  We  do  not  seek  honour  or  increase  of  emoluments^  like  a 
recent  pamphleteer,  but  we  do  seek,  and  mean  to  insist  for,  what  we  consider 
we  have  a  right  to  as  citizens  of  a  free  country,  and  that  is,  liberty  to  exercise 
our  profession  in  any  part  of  the  kingdom.  Such  liberty  is  enjoyed  by  our 
brethren  in  England,  and  there  is  no  shadow  of  reason  for  holding  that  we  ciiould 
not  enjoy  the  same  privilege  in  Scotland. — I  am,  etc.,  A  Solicitor. 


iJlot^S  of  dLVLBtB. 


COURT    OP    SESSION. 

{Bq)arted  hy  William  Guthrie^  WUliam  Mackintosh,  and  C.  ff.  Madachlan, 
Esquires,  Advocates,) 


FIRST  DIVISION. 

City  of  EDiNBtmoH  Brewery  Company  (Limited)  v.  Durham 

(Gibson's  Trustee). — June  23. 

Company — Misrepresentation — Variance  between  Prospectus  and  Memar- 

andunk — Action  for  payment  of  allotment  money  and  calls  on  fifty  shares 

held  by  Qibson  in  the  company.      There  was  also  a  petition  by  defr.  for 
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removal  of  Gibson's  name  from  the  register  of  sliarelioldera.  The  company 
was  formed  in  1866,  and  Gibson  had  fifty  shares  allotted  to  him.  When 
the  first  call  was  intimated  in  April,  1867,  Gibson*s  agent  wrote  declining 
to  pay,  saying  that  he  was  informed  that  the  company  was  in  abeyance; 
In  fact,  however,  the  only  reason  for  declining  to  take  the  shares  which  Mr 
Gibson  had  expressed  before  his  death  on  April  10,  was,  that  only  about  1600 
shares  out  of  5000  were  taken  up.  Defr.  pleaded  (1)  he  was  entitled  to  be 
relieved,  because  the  company,  as  coustitnted,  materially  varied  from  the 
description  in  the  prospectus;  (2)  because  Gibson  had  been  induced  to  take 
the  shares  by  fraudulent  representations  in  the  prospectus.  The  L.  O. 
(Jerviswoode),  after  proof,  decerned  against  defr.     Defr.  reclaimed. 

The  Lord  President  said  that  Gibson's  own  reason  for  repudiating  the 
shares  was  clearly  insufficient  Although  it  might  be  a  very  good  reason 
why  the  partners  should  consider  their  position  and  resolve  to  wind  up, 
it  could  not  justify  one  shareholder  in  leaving  the  others  in  the  lurch.  The 
plea  of  essential  variance  was  founded  on  the  allegation  that  it  was  an 
essential  element  in  the  proposed  company  that  the  capital  should  be 
£50,000,  and  that  it  might  probably  be  increased,  but  not  diminished; 
while  the  articles  of  the  association  gave  powers  both  to  increase  and 
diminish.  No  doubt,  if  the  business  were  described  in  the  prospectus  as 
being  of  one  distinctive  character,  and  in  the  memorandum  and  articles  of 
association  as  being  of  another,  defr.  would  be  entitled  to  have  his  name 
removed  from  the  register.  But,  in  the  absence  of  friiud,  his  Lordship 
doubted  whether  an  applicant  was  not  bound  to  make  himself  acquainted 
with  the  terms  of  the  articles  of  association.  Here,  however,  the  nature  of 
the  variance  alleged  was  clearly  not  such  as  to  entitle  to  relief  The  power 
to  diminish  capital  was  prudently  reserved,  lest  it  should  become  ad- 
vantageous to  do  so  rather  than  keep  it  unemployed.  As  to  the  second 
ground  of  defence,  defr.  would  certainly  be  entitled  to  relief  if  fraud  had 
been  proved.  But  although  the  statements  alleged  to  be  fraudulent  were 
grandiloquent  and  highly  coloured,  that  was  not  a  ground  on  which  defr. 
could  be  allowed  to  escape.     And,  indeed,  they  were  not  substantially  fiUse. 

Lord  Deas — No  sufficient  ground  to  relieve  Gibson  of  his  obligation  as  a 
shareholder  has  been  stated.  The  case  for  defr.  is  rested  on  two  grounds, 
first,  that  there  was  a  material  variation  between  the  prospectus  and  the 
memorandum  of  this  company;  and,  second,  that  the  prospectus  contained 
important  misrepresentations.  The  first  and  more  important  ground  of 
defence  rests  entirely  upon  the  fiict  that,  while  the  prospectus  and  memor- 
andum provide  that  the  capital  of  the  company  may  be  increased,  the 
prospectus  does  not  provide  that  the  capital  may  be  diminished,  but  the 
memorandum  does.  The  only  importance  said  to  attach  to  this  ground  is, 
that  it  was  held  out  in  the  prospectus  that  the  great  advantage  of  the 
proposed  company  was  that  it  could  command  a  greater  amount  of  capital, 
and  consequently  get  a  better  hold  of  the  market  than  private  individuals 
could.  That  is  the  only  way  in  which  the  discrepancy  is  said  to  be  material ; 
but  it  is  not  sufficient  to  entitle  this  shareholder  to  repudiate  his  liability. 
As  to  the  other  ground — the  alleged  misrepresentation — ^the  prospectus 
bears  that  *'  a  large  number  of  gentlemen  in  the  trade,  and  others,  have 
become  shareholders.'*  It  is  explained  that  ten  or  eleven  out  of  the  fifty 
subscribers  were  couuected  with  the  trade,  and  it  is  said  that  that  is  not  a 
large  number.  Now,  the  question  how  many  a  large  number  out  of  fifty  is, 
is  so  indefinite^  that  it  is  impossible  to  hold  that  there  is  such  a  misrepre- 
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sentation  as  to  entitle  this  shareholder  to  be  relieved  of  his  obligation  to 
take  the  shares  for  which  he  had  subscribed.  It  is  not  a  gross  exaggeration, 
or  a  fiJse  and  fraudulent  misrepresentation  of  the  facts,  on  the  truth  of  which 
a  shareholder  was  entitled  to  rely. 

The  other  Judges  concurred,  and  the  Court  adhered. 

AeL-SoL'Chn.,  Monro.    AgenU^Fergusan  A  Junnetf  W.8. AlL—Clark, 

Trayner.    AgenlU— Murray  A  Hunty  W,8. 

Perrens  &  Harbison  v.  Borron  &  Little. — June  24. 

Arhkratum — Exhaustion  ofEefermee. — Reduction  of  a  deed  of  submission 
entered  into  between  Perrens  &  Harrison  and  Borron  and  a  relative  decree 
arbitral  by  Little.  Disputes  having  arisen  as  to  the  quality  of  clay  supplied 
by  the  pursuers  to  Borron  for  making  pots  for  manufacturing  glass  for 
bottles,  this  submission  was  entered  into  of  all  claims,  disputes,  questions, 
and  differences  presently  depending  and  subsisting"  between  the  parties; 
and  "  whatever  the  said  arbiter  should  determine  in  the  premises,  in  whole 
or  in  part,  by  decree  or  decrees  arbitral,  whether  interim  or  final,  to  be  pro- 
nounced by  him  within  one  month  from  the  last  date  thereof,"  the  parties 
bound  themselves  to  implement.  Little  found  that  Perrens  dc  Harrison 
claimed  from  Borron  £126  14s  lid  as  the  price  of  clay  supplied  on  2d 
and  4th  April,  1867,  etc.;  that  Borron  pleaded  (1)  that  he  was  not  so 
indebted,  in  respect  of  the  damage  he  had  suffered  in  consequence  of  the 
inferior  quality  of  said  clay;  and  (2)  that  he  was  entitled  to  set  off  against 
it  a  daim  of  damages  amounting  to  X683  10s,  in  respect  of  the  bad 
quality  of  certain, other  clays  supplied  by  them  to  him  between  May,  1866 
and  April,  1867;  that  it  was  proved  that  Perrens  &  Harrison  had  failed  to 
prove  that  the  clay  furnished  on  2d  and  4th  April  was  of  the  best  quality 
(as  ordered  and  sold);  "  but  in  respect  Borron  has  used  the  whole  of  the 
said  day  by  making  it  into  pots,  a  number  of  which  have  not  yet  been  used,  and 
in  respect  he  has  not  offered  to  return  the  day  from  which  the  unused  pots 
were  made,  but  has  reserved  all  claim  of  damage  competent  to  him  in  con- 
sequence of  their  alleged  defectiveness,  through  the  bad  quality  of  the  day,*' 
that  Perrens  &  Harrison  were  entitled  to  the  price  of  the  said  clay,  reserving 
to  Borron  his  said  daim  of  damages;  that  the  day  in  respect  of  which  the 
claim  of  X683  10s  was  made  of  bad  quality  and  not  conform  to  order,  and 
tbat  Borron  had  suffered  damages  thereby,  which  he  assessed  at  £i50;  that 
Borron  was  entitled  to  set  off  this  against  the  price  of  the  day,  eta  There 
was  in  the  decree-arbitral  a  finding  of  expenses  against  Perrens  &  Harrison, 
and  a  formal  clause  of  reservation  of  Borron's  further  claims. 

Pursuers  asked  reduction,  on  the  ground  that  the  submission  had  not 
exhausted  the  reference,  as  well  as  on  account  of  alleged  essential  error  and 
corruption.  The  L.  O.  (Ormidale)  repdled  the  first  plea^  on  the  ground  that 
the  deed  of  submission  expressly  bore  that  the  parties  bound  themselves 
to  implement  whatever  the  arbiter  might  determine,  in  whole  or  in  part 
Pursueis  reclaimed.  The  Court  adhered,  holding,  however,  that  it  was  not 
necessary  to  go  on  that  dause.  A  general  submission  is  always  limited  by 
the  claims  put  in.  Borron's  claim  made  an  express  reservation  which  had 
been  given  effect  to  by  the  arbiter,  and  no  objection  had  been  taken  in  the 
answers  to  that  claim  by  pursuers  who  were  thus  barred  from  founding  on 
the  omission  by  the  arbiter  to  dispose  of  a  daim  which  had  truly  never 
been  brought  before  him.  It  was  a  claim  which  might  never  arise;  and 
which,  if  it  should  be  brought  forward,  might  be  hdd  unfounded,  or  might 
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even  be  held  to  be  excluded  by  the  submission.  The  reservation  in  the 
decree  was  unnecessary;  and  it  might  be  assumed  tbat,  if  it  had  been  brought 
before  the  arbiter  for  his  judgment,  he  would  have  disposed  of  it 

Act.—Gordo7i,  Scott     Agent— D.   Curror,  8.8,C. AU,—8ol'Gtn,,  Wat- 

sonj  ChUhrie.  AgenU—Oilwyf^Craigs,  Dabeielj  A  BrodieSy  W,8,y  D,  J.  Mac- 
brair,  8,8.0. 

HiTNTEB  V.  Lord  Adtocate  and  Othxbsl — June  25. 

Barony — Foreshore — Bounding  Title. — Declarator  by  Hunter  of  Blacknen 
against  the  Crown  and  certain  of  his  own  feuars,  that  a  piece  of  ground, 
part  of  the  foreshore  of  the  Tay,  near  Dundee,  belonged  exclusively  in 
perpetuity  to  him,  and  that  none  of  defrs.  had  any  right  or  title  thereto. 

Defrs.  pleaded — (1)  That  pursuer  had  no  title  to  the  ground  in  question, 
in  respect  that  the  foreshores  of  the  Tay,  as  a  navigable  river,  belong  to  the 
Crown;  (2)  that,  even  if  the  ground  originally  belonged  to  pursuer's  authors, 
the  same  must  be  held  to  have  been  conveyed  to  defrs.  by  the  feu-rights 
obtained  from  pursuer's  authors. 

Pursuer  maintained — (1)  That  he  had  a  barony  title  to  the  lands  which 
formed  defrs.'  feus  ex  adverso  to  the  foreshore  in  dispute;  (2)  that  the  fore- 
shore had  been  posssessed  as  part  and  pertinent  of  his  barony  for  the  pre- 
scriptive period;  (3)  that  in  any  view  he  was  proprietor,  under  Crown  titles, 
of  the  adjacent  lands,  and  that  the  foreshore  passed  as  part  and  pertinent 
of  the  adjacent  lands.  With  regard  to  the  alleged  title  conferred  upon 
defrs.  by  their  feu-rights,  pursuer  pleaded  that  defrs.'  boundary  was  the 
"  sea  flood,"  and  that  that  was  a  bounding  title,  and  excluded  defrs.  from 
claiming  part  of  the  foreshore. 

The  L.  O.  (Jerviswoode),  after  a  proof  found  that  the  possession  of  the 
ground  in  question  had  been  with  defrs.  and  not  pursuer,  and  assoilzied 
defrs.  Pursuer  reclaimed,  when  the  Court  (Lord  Deas  diss.)  recalled,  bnt 
found  that  pursuer  had  established  no  title  to  the  ground  in  dispute,  and 
therefore  of  new  assoilzied  defrs. 

Lord  President — Pursuer  had  neither  averred  nor  proved  that  defrs.'  few, 
ex  adveno  of  which  the  ground  in  dispute  lay,  were  included  in  the  barony. 
Neither  had  he  shown  that  that  portion  of  the  estate  of  Blackness,  of  which 
the  feus  in  question  formed  part,  was  l^ounded  by  the  river  Tay.  The  pre- 
sumption was,  that  pursuer's  boundary  was  the  same  as  he  gave  to  his  feuars, 
and  that  he  had  given  off  all  he  had.  That  result  was  not  in  the  least 
inconsistent  with  Beny  v.  Holden^  10th  Dec,  1840,  3  D.  205,  founded  on 
by  pursuer.  There,  no  doubt,  a  "  sea-flood"  boundary  had  been  held  to 
exclude  a  feuar  from  right  to  the  foreshore,  but  that  case  involved,  at  least, 
three  important  specialties  which  distinguished  it  from  the  present — (1) 
it  was  a  case  where  no  right  of  property  in  the  shore  was  claimed  by  the 
superior.  The  object  of  the  action  was  to  prohibit  the  vassal  fix)m  making 
encroachments  on  the  shore;  (2)  it  was  a  case  where  the  superior's  titles 
bore  that  his  boundary  was  "tbe  river  Tay,"  and  where,  therefore,  there  was 
no  room  for  the  presumption  that  the  superior's  boundary  was  the  same  as 
that  granted  to  the  vassal;  (3)  it  was,  further,  a  case  where  the  superior  had 
under  his  titles  important  rights  of  harbour,  and  similar  rights  extending 
over  the  shore  in  dispute,  all  inapplicable  to  the  present  His  Lordship 
added  that,  although  his  judgment  proceeded  6n  the  absence  of  a  barony 
title  in  pursuer,  ex  adveno  of  the  ground  in  dispute,  the  result  would  not 
have  b^n  different  although  the  barony  title  had  been  established. 
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Lord  Kinloch  concurred  in  the  result,  but  upon  different  grounds.  He 
held  (I)  that,  according  to  the  law  of  Scotland,  as  distinguished  from  that 
of  England,  the  foreshore  of  the  sea  and  navigable  rivers  are  no  more  in 
patrimonio  principis  than  the  adjacent  lands,  that  the  foreshores  are  presumed 
to  have  been  granted  to  the  adjacent  proprietor  as  part  and  pertinent  of  his 
lands,  and  that,  whether  these  lands  are  held  by  barony  title  or  not;  (2) 
that  that  being  so,  the  ground  in  dispute  undoubtedly  formed  part  of 
pnisaer^s  estate,  unless  it  could  be  shown  to  have  been  given  off  by  him  or 
his  authors  to  defrs.;  but  (3)  that  upon  a  reasonable  construction  of  the 
fea-rights  granted  by  pursuer*s  authors  to  defrs.'  authors,  the  whole  rights 
in  the  shore  which  the  superior  possessed  were  conveyed  to  the  vassals. .  A 
'' sea-flood'*  boundary  was  not  in  any  way  distinguished  from  a  ''sea"  or 
"seashore"  boundary,  and  these  had  been  repeatedly  held  not  to  exclude  the 
vassal  from  gaining  ground  from  the  sea.  With  regard  to  Berry  v.  ff olden, 
which  seemed  to  sanction  such  a  distinction,  that  case  proceeded  upon 
specialties.     If  it  did  not,  it  was  a  bad  decision. 

Lord  Ardmillan  concurred  substantially  with  the  Lord  President. 

Lord  Deas  dissented.  He  held  that  this  was  a  case  of  accretion  allumone^ 
caused  by  the  gradual  recess  of  a  river.  The  right  to  the  ground  so  gained 
could  not  be  in  the  Crown.  Alluvium  always  went  to  the  private  proprietor. 
Whether,  as  between  two  private  proprietors,  it  remained  with  the  superior 
or  went  to  the  vassal,  depended  on  the  terms  of  the  vassal*s  titles.  The 
boundary  in  the  original  feu-contracts  was  in  each  case  the  "  seafood." 
That  was  decided  in  Berry  v.  HolderC^  case  to  be  something  different  from 
the  ''sea"  or  the  "seashore"  and  to  limit  the  vassal's  right  to'  the  line  of 
high-water  mark.  This  construction  was  strengthened  by  the  terms  of  the 
intermediate  titles  transmitting  the  feus  to  defrs.  These  titles  were  plainly 
conceived  upon  the  theory  that  the  feus  were  limited  and  definite  areas  of 
ground.  Being  such,  any  gain  such  as  that  here  in  question  belonged  not 
to  the  feuars  but  to  the  superior,  and  therefore  pursuer  was  entitled  to 
decUrator. 

Act—Clarh,  Balfour.    Agents— Oibnon-Craig,  Ddhid,  A  Brodies,  W.8. 

Alt — T.  Ivory,  SoL-Oen.,  Thorns,  Gifford,  Mackintosh.  Agents — Andrew 
Murray,  jun,,  W.8.,  Lindsa/y  A  Faterson,  W.8.,  HiU,  Beid  A  Drwmmond,  W.8. 

Ajtchison  v.  ThOrbubn. — June  26. 
Lawbwn*cvfs — Malice. — Susp.  and  lib.  of  lawburrows,  under  which 
comphr.  had  been  incarcerated.  In  the  application  for  lawburrows 
it  was  alleged  complr.  had  threatened  his  life  in  Feb.  last,  and  that  on  15th 
May,  he  found  him  trespassing  in  his  grounds  with  a  loaded  gun,  when  he 
threatened  to  shoot  him,  and  assaulted  him.  In  the  note  of  susp.  and  lib. 
it  was  averred  that,  on  the  occasion  last  referred  to,  complr.  was  assaulted  by 
respt.,  and  that  the  Pro.-Fiscal  had  in  consequence  raised  a  criminal  prosecu- 
tion against  respi,  under  which  he  was  convicted  and  fined  by  the  Sheriff,  and 
that  the  application  for  lawburrows  was  malicious  and  without  probable  cause. 
The  L.  O.  on  the  Bills  (Manor^  passed  the  note,  and  granted  liberation,  on  the 
ground  that  the  conviction  showed  "  that  respt. 's  petition,  in  its  main  and 
most  material  allegation,  was  not  only  without  probable  cause,  but  iftbsolutely 
false."  Respt  reclaimed,  and  maintained  that,  until  the  allegations  of 
malice  and  want  of  probable  cause  were  established  by  competent  evidence, 
the  kwburrows  must  be  upheld  by  the  incarceration  of  complr.,  or  his 
finding  cautionj  and  that  the  conviction  was  not  in  any  way  inconsistent 
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inih  the  tnitii  of  respi's  anegation&  Complr.,  after  tlie  hearing,  offered 
to  find  caation  of  lavbairowa  to  the  extent  of  £10,  and  the  Coart 
accordingly  recalled,  and  remitted  to  the  L.  O.  to  pass  the  note  only  on 
sadi  caation  being  found. 

The  Lord  President  said — ^The  L.  O.  proceeds  solely  on  the  gnmBd  that 
the  conviction  showed  that  the  material  idl^ations  on  which  the  lawbarrows 
was  obtained  were  not  only  withoat  pnobable  cause,  bat  abaolately  fnlse. 
Now,  the  material  all^ations  by  reclaimer  were  that  in  Feb.  last  respt 
threatened  his  life,  said  that  he  wonld  do  for  him  and  woald  panish  him 
some  night,  and  we  have  no  reason  to  snppose  that  these  allegations  are 
false.  Even  with  regard  to  what  took  place  on  15th  May,  reclaimer's 
statements  are  not  &lse,  merely  becaose  he  was  convicted  of  assault  by  the 
Sheriffl  Under  this  suspension,  when  reclaimer  has  the  benefit  of  hk  own 
evidence,  it  may  turn  out  that  the  assault  was  in  reality  committed  by  respt. 
I  cannot,  therefore,  concur  with  the  L.  O.  that  reclaimer's  allegations  are 
fiilse  merely  because  of  this  conviction.  The  allegation  of  malice  and  want 
of  probable  cause,  stands  at  present  on  bare  averment,  and,  according  to  the 
practice  of  the  Court,  as  exhibited  in  Randall  v.  Jokntton,  where  the  cir- 
cumstances do  not  at  once  disclose  malice  and  want  of  probable  cause,  the 
note  of  suspension  cannot  be  passed  except  on  caution. 

The  other  Judges  concurred. 

Act.-^l'Oen,,   Strachan,    Agent— A.   Beveridge,   8.8.C. AlL—M^Kie. 

Agent— A.  Coisds,  W.8. 

Appeal  fob  Wic  Youno,  D.  MliAREx  &  Co.,  and  Others  in  the 
Sequestration  of  J.  &  G.  Pendbeioh. — June  28. 

Bankruptcy — Ofer  of  QmpadCwrL — ^The  appeals  in  this  sequestratioii 
were  taken  against  a  deliverance  of  the  S.  S.  (HaUard)  finding  that  a  certam 
ofier  of  composition  was  duly  made;  and  was  reasonable,  and  unanimously 
assented  to  by  the  creditors  present,  and  appointing  the  bankrupts  to  appear 
and  emit  the  statutory  declaration  before  taking  their  discharge,  and  involved 
the  same  question,  as  to  the  validity,  under  the  sequestration  statute^  of  an 
offer  of  composition  made  in  these  terms: — 

^  We  hereby  offer  to  make  payment  of  a  composition  of  three  shillings  and 
sevenpence  halfpenny  per  pound  upon  the  whole  debts  due  by  us  as  brewers 
at  Abbeyhill  Brewery,  Edinburgh,  said  composition  to  be  in  full  of  all  claims 
against  us,  either  as  a  company,  or  against  us  the  individual  partners  thereof, 
as  at  the  date  of  sequestration  of  our  estates,  payable  said  composition  by 
the  following  instalments: — one  shilling  and  threepence  at  three  months; 
one  shilling  at  six  months;  ninepence  at  nine  months;  and  sevenpence  half- 
penny at  twelve  months  after  our  final  discharge. 

"  The  separate  firm  of  J.  &  G.  Pendreigh,  grain  merchants  in  Edinbni^h 
and  Leith,  and  millmasters  at  Catcune  Mills,  Gorebridge,  in  the  county  of 
Edinburgh,  and  the  partners  thereof  make  offer  of  the  like  composition  of 
three  shillings  and  sevenpence  halfpenny  per  pound,  payable,  by  the  same 
instalments;  and  both  offers  are  made  on  the  footing  that  the  creditors  shall 
be  entitled  to  rank  upon  both  estates  for  their  full  claims. 

"  We  further  offer  to  pay  and  provide  for  the  expense  attending  the 
sequestration,  and  the  remuneration  to  the  trustee;  and  we  offer  Mr  George 
Pendreigh,  sen.,  residing  at  Upper  Dalhousie,  in  the  county  of  Edinbni^b, 
as  our  security  for  the  said  composition,  expenses,  and  remuneration." — We 
are,  Sir,  etc 
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Lord  President — At  common  law  the  majority  of  a  body  of  creditors  had 
no  power  to  bind  other  creditors  dissenting  or  absent  Sach  a  power  was 
conferred  by  the  sequestration  statute;  but  the  majority  of  creditors  must 
comply  strictly  with  the  letter  of  the  statute.  The  oflTer  of  composition  here 
in  question  was  made  under  s.  1 39.  So  far  as  it  offered  to  pay  the  creditors 
of  J.  &  G.  Pendreigh,  grain  merchants,  a  composition  of  3s  7|d  per  pound, 
and  offered  Mr  George  Pendreigh  as  security  for  that  offer,  it  was  in  terms 
of  the  statute,  there  was  no  objection  to  its  regularity,  and  it  would  have 
heen  valid  and  binding  if  accepted.  But  the  creditors  were  not  prepared  to 
accept  that  offer  of  3s  7^d,  because  they  had  before  them  at  that  time,  or 
immediately  after,  a  report  by  the  trustee,  showing  that  the  estate  was  likely 
to  yield  6s  lOd  or  6s  9fd  per  pound.  Hence  the  offer  of  3q  7Jd  was 
neither  entertained  nor  accepted.  But  to  the  statutory  offer  there  was  added 
the  paragraph  as  to  the  brewery  firm,  which  introduced  a  fatal  flaw.  The 
partners  of  that  firm  were  not  the  same,  the  business  was  different,  the 
creditors  were  not  the  same,  though  it  was  said  (but  not  admitted)  that  some 
creditors  might  be  entitled  to  a  double  ranking,  and  that  this  device  in  the 
offer  was  adopted  to  save  the  complications  arising  from  double  rankings. 
This  was  an  arrangement  between  the  creditors  of  the  two  firms  to  mass  Uie 
two  estates,  and  give  a  dividend  to  each  creditor  of  7s  3d.  It  might  be  a 
good  and  expedient  arrangement;  but  the  Court  had  to  consider  whether  it 
was  within  the  provisions  of  the  bankrupt  statute.  Under  the  poor  laws^ 
parishes  were  enabled  to  combine  for  the  purposes  of  assessment  and 
maintenance  of  the  poor;  but  there  were  no  such  combinations  of  bankrupt 
estates.  That  was  something  quite  new,  and  would  require  statutory 
authority.  But  the  incompetency  appeared  still  more  clearly  when  the 
proceedings  were  followed  to  their  natural  conclusion.  The  security  proposed 
was  only  for  the  3s  7|d;  and  the  bond  of  caution  bore  to  be  only  for  that 
sum,  though  it  contained  a  declaration  agreeing  to  the  massing  of  the  estates. 
It  was  called  a  bond  of  caution  and  deed  of  agreement.  But  the  agreement 
was  that  the  creditors  of  the  brewery  estate  should  be  allowed  to  lodge  claims 
and  affidavits  as  if  they  were  creditors  of  the  grain  dealing  estate,  and  vice 
vena,  and  swear  that  they  were  so,  while  in  &ct  they  were  not  The  offer 
a8  it  stood  was  fundamentally  a  violation  of  the  Act  of  Parliament 

The  other  Judges  concurred. 

Ad,— Shandy Stra4ihan,  AgenU—T,  F.  Weir,  8,8,C, AlU-^Q&rdon,  Clark, 

Atker,  S6L'Qen.y  Oijfcfrdy  Trayner,    Agents—Murdoehy  Boyd,  dt  Co.^  W.8,f  P.  »r 

Bbidob  of  Aixan  Wateb  Co.  v.  Sib  James  E.  Alexander^ — June  30; 

Arhitratton — Lands  Glauus  Act. — ^The  waterworks  of  the  Bridge  of  Allan 
were  purchased  by  the  Water  Company  under  their  Act  of  1865,  and  the 
price  was  fixed  by  an  arbiter  named  by  the  Sheriff  at  £1365;  but  his  awaixl 
has  been  reduced  by  the  Court  of  Session,  and  their  judgment  has  been 
appealed  to  the  House  of  Lords.  Sir  James  Alexander  called  upon  the 
company  under  s.  35  of  the  Lands'  Clauses  Act  1845,  which  was  incorporated 
with  their  special  Act,  to  apply  to  the  Sheriff  to  summon  a  jury  to  assess 
the  compensation.  The  company  sought  to  have  Sir  James  Alexander 
interdicted  from  following  out  his  notice,  on  the  ground  (1)  that  the  action 
of  reduction  having  been  appealed  to  the  House  of  Lords,  the  award  must 
itill  be  held  to  be  valid;  and  (2),  that  whether  the  award  be  reduced  or  not, 

VOL.  xm.,  NO.  ciiL — ^AtroirsT,  1869;  h  2 
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a  joiy  trial  was  out  of  the  case  altogether,  the  company's  special  Act 
declaring  that  the  compensation  payable  to  Sir  James  iiexander  should  be 
determined  by  an  arbiter.  The  L.  O.  (Manor)  passed  the  note  and  granted 
interim  interdiU^  holding  that  the  question  whether  the  award  is  a  good  ooe 
or  not  most  be  held  to  be  kept  open  till  the  issue  of  the  appeaL  Sir  James 
Alexander  reclaimed,  and  the  Court  adhered. 

Act.—SoL-Gtn^  BumeL     Agenl—A.  J.  Dickton,  8.8.0. Alt'-Giford, 

Macdonaid.    AgenU—H.  A  A.  Inglis,  WA 

Special  Case  for  Lowson's  Trs. — July  3. 

Ctnai  of  Session  Act — Special  Case. — Case  for  the  opinion  of  the  Coart 
for  the  guidance  of  the  trustees  of  the  late  David  Lowson,  Town-Clerk  of 
Arbroath.  The  Lord  President  stated  that  a  special  case  presented  under 
s.  63  of  the  Court  of  Session  Act  for  the  judgment  of  the  Court,  most  set 
forth  alternatively  the  terms  in  which  the  parties  argue  that  judgment  shall 
be  pronounced*  A  mere  opinion  did  not  form  an  eztractable  judgmeot^ 
and  could  not  be  appealed  to  the  House  of  Lords. 

AcL— Millar,    fVaUon.    AgenU^Adam   A   8ang^   8.8.0. AlL--CUuiy 

Bimie.    Agents — J.  dk  8.  Binny,  W.8. 

Gbaham  v.  Duke  of  Hamilton,  &c. — July  5. 

Superior  Js  Vassal^-Beservatum  of  Minerals — Roads  Under  Ground. — 
Pursuer,  Graham  Barns  Graham  of  Cambuslang,  and  defra.  were  the  Duke 
of  Hamilton  and  his  mineral  tenants,  Colin  Dunlop  &  Co.  The  Dake  is 
superior  of  the  lands  of  Cambuslang,  except  a  small  portion  which  is  held  of 
the  Crown;  and  in  the  original  feu-grant  there  was  a  reservation  of  coal  and 
minerals.  He  was  also  proprietor  of  the  coal  in  the  adjoining  lands  of 
Morristown  and  Clydesmill.  In  working  the  coal  from  these  lands,  the 
Duke's  tenants  used  passages  below  the  ground,  through  the  estate  of 
Cambuslang,  for  the  conveyance  of  the  coal  to  the  pit's  mouth.  The  action 
was  for  declarator  that  defrs.  had  no  right  to  use  pursuer's  lands  of  Cambus- 
lang, or  to  make  or  use  any  roads  or  passages,  except  for  the  purpose  of 
<»rrying  coal  or  limestone  won  or  raised  from  pursuer's  land,  and  that  the 
Duke  of  Hamilton  had  no  right  to  make  or  use  any  roads  or  passages,  whether 
above  or  below  ground,  in  or  through  the  lands  of  Cambuslang  for  the 
purpose  of  conveying  coal,  limestone,  or  other  minerals  raised  from  lands 
other  than  pursuer's;  also,  for  interdict  against  such  use  of  the  roads  and 
passages,  and  for  damagea  The  L.  O.  (Barcaple)  assoibded  defrs.,  holding 
that,  so  long  as  there  were  minerals  to  be  wrought,  not  only  all  passages, 
such  as  drifts  and  levels,  but  also  all  the  wastes  caused  by  their  removal, 
continue  to  be  the  property  of  the  mineral  proprietor.  Pursuer  reclaimed, 
and  the  Court  ordered  a  proo(  and  afterwards  called  in  the  assistance  of 
three  Judges  of  the  Second  Division;  and  they,  by  a  migority,  recalled  and 
granted  declarator  and  interdict  as  concluded  for. 

The  Lord  President,  Lords  Cowan,  Benholme,  Neaves,  and  Eanloch  held 
that,  when  the  coal  was  worked  out,  the  right  of  the  feuar  became  absolate 
to  the  whole  property,  and  he  had  right  to  use  it  in  any  way  he  chose,  and 
to  prevent  the  superior  from  making  use  of  any  part  of  his  property. 
When  the  feu-grant  was  entered  into,  it  could  not  be  in  contemplation  of 
the  parties  that  the  seams  of  coal  would  be  used  for  conveyance.  Defirs. 
were  using  their  right  of  coal  in  order  to  assert  a  ri^t  of  another  kind— 
namely,  ^e  right  of  passage.     They  held  that^  whether  the  coal  was 
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exhuisted  or  not,  that  defrsL  were  not  entitled  to  nse  the  underground 
passages  for  conveying  the  coal  taken  from  the  adjoining  lands. 

Lords  Deas  and  Ardmiilan  differed,  and  held  that  the  coal  of  Cambnslang 
was  not  exhausted,  although  it  was  proved  that  it  could  not  be  worked  to 
profit.  The  question  was,  what  defr.  could  make  of  the  coal  which  was  his 
property.  He  might  use  it  in  any  way  which  did  not  injure  the  servient 
tenement  The  conveying  of  the  coal  through  the  underground  passages 
did  not  injure  pursuer's  property. 

Act. — SoL'Oe7i.f    Watson.    Agents — Grah4xm  dt  Johnstony    W.8. AU, — 

Qarh,  Keir.    Agents— H.  A  A.  Inglis,  W.8. 

Cbaiq  v.  Simpson. — July  7. 

Action  at  the  instance  of  the  Inspector  of  the  Poor  of  St  Cuthbert's 
against  the  Inspector  of  South  Leith,  for  £iO  4s  5d,  expended  in  the 
maintenance  of  a  pauper — Jane  Duncan — and  her  three  children.  There 
was  no  dispute  that  the  mother*8  settlement  was  in  South  Leith,  but  it  was 
maintained  that  she  had  been  irregularly  married  to  one  John  Whitelaw, 
whose  settlement  was  not  in  South  Leith,  and  that  the  settlement  of  the 
wife  and  children  followed  the  husband's  settlement  The  L.  O.  (Barcaple), 
after  proo(  found  it  not  proved  that  the  pauper  had  ever  been  married, 
and  that  her  settlement,  as  a  single  woman,  and  of  her  illegitimate  children, 
was  in  the  parish  of  South  Leith.  He  held  that,  while  the  conduct  of  the 
panper  and  Whitelaw  was  calculated  to  create,  and  did  create,  a  general 
understanding  among  their  friends  and  neighbours  that  they  were  married, 
yet  they  did  not  consider  themselves  married,  and  did  not  uniformly  hold 
themselves  out  as  married,  and  that  the  evidence  had  £uled  to  make  out  a 
marriage  by  habit  and  repute. 

The  Court  adhered,  without  hearing  a  reply. 

AeL—John   MarshaU,      Agent -^Ebmeaer   MiU,   8.8.C. AU.—Mmro, 

Tmgnar.    AgsfnJt—J.  0.  Irons,  8.8.C. 

Bannatine's  Tbustees  v.  Cunninoham. — JtUjf  8. 
OmeraL  StUlemmi — Holograph  Writing. — Action  of  accounting  by  the 
trustees  of  the  late  Richard  Bannatine,  of  Glaisnock,  Ayrshire,  against 
William  AUason  Cunningham  of  Logan.  In  1 834,  the  late  Mrs  Cunningham 
of  Logan,  by  an  ante-nuptial  marriage-contract,  conveyed  her  estate  of  Logan 
to  her  husband  in  liferent,  and  to  her  children  in  fee.  By  the  same  deed, 
Mr  Cunningham  conveyed  the  estate  of  Enterkin  to  his  wife  in  liferent,  and 
their  children  in  fee.  Subsequently  in  1845,  ironstone  was  discovered  in 
the  estate  of  Logan^  and  a  lease  thereof  was  granted  to  the  Portland  Iron 
Company.  Mrs  Cunningham  died  in  1 85 1 ,  survived  by  her  husband  without 
leaving  iasue.  She  left  a  general  disposition  and  settlement  dated  March 
7, 1837,  by  which,  utter  alia,  she  conveyed  her  whole  heritable  and  moveable 
property,  including  the  estate  of  Logan,  to  the  late  Richard  Bannatine,  whom 
&iliDg,  to  oertun  substitutes  therein  named.  Mr  Bannatine  was  appointed 
her  esecutor.  This  deed  contained  a  declaration  that  any  memorandum 
signed  by  her,  however  informal,  giving  additional  legacies  or  annuities,  or 
o^erwise  expressive  of  her  will,  should  be  equally  binding  upon  her  dis- 
ponees  as  if  forming  part  of  the  disposition.  In  a  holograph  writing  dated 
1849,  Mrs  Cunningham  left  several  legacies,  and  she  stated — "I  wish  the 
income  from  the  minerals  to  go  to  the  Misses  Logan,  Flatfield,  during  their 
lives,  and  afterwarda  to  be  equally  divided  between  the  children  of  the  late 
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Mftjor  Baiidy  Falkland,  and  Mn  Craig,  at  prcacnt  reaidiiig  at  Ayr.**  Upon 
Mn  Cmimngham's  death  in  1851,  defr.  snoceeded  to  the  Uferent  of  the 
estate  of  Lo^m  under  the  maniage-oontract.  In  1857,  Mr  Bannatine,  who 
had  been  in  Anstralia  at  the  time  of  Mrs  Conningfaam's  death,  retomed  to 
this  ooontry,  and  he  then  intimated  to  defr.  a  daun  to  the  mineral  rents  of 
the  estate  of  Logan.  Defr.,  in  reply  to  this  daim,  stated  that  they  M  to 
him  nnder  his  liferent  of  the  estate,  or,  at  all  events,  that  they  fell  to  the 
Misses  Logan  nnder  the  holograph  writing  of  1849.  He  further  stated  that 
he  had  paid  to  the  Misses  Logan  the  mineral  rents,  which  it  was  averred 
had  amounted  to  upwards  of  X2000.  Mr  Bannatine  died  in  1857,  and  his 
trustees  raised  this  action,  in  order  to  compel  defr.  to  account  for  the  rents 
of  the  minerals. 

The  L.  O.  (Barcaple)  found  that  defr.  had  not  produced  or  founded  upon 
any  valid  and  effectual  settlement  or  conveyance  of  the  minerals,  or  of  the 
income  derived  from  them  by  the  deceased  Mrs  Allason  Cunningham,  in 
favour  of  the  Misses  Logan,  during  their  lives,  and  ordered  the  case  to  be 
put  to  the  motion  roll,  in  order  to  decide  in  what  form  the  questions  of  fiict 
should  be  ascertained.  Defr.  reclaimed,  and  the  Court  recalled,  holding 
that  the  Misses  Logan  were  entitled  to  the  mineral  rents,  and  that,  therefore, 
pursuers  had  no  right  or  interest  in  having  the  amount  thereof  ascertained. 

Aet.--CrichUm,  Millar.     Agents-William  KeUo  ThwaiUs,  8.8.0. AIL— 

Clark,  MarshalL    AgerUs—A.  it  A.  CampbeUy  W.S. 

Bbodie,  <ba  If.  MuiRHSAD. — July  8. 
C(mrt  of  Seuitm  Act — Reclaiming  Note. — Question  as  to  the  competency 
of  a  reclaiming  note.  The  L  O.  (Jerviswoode)  allowed  the  parties  a  proof 
"before  answer."  The  defr.,  with  leave  of  the  L  O.,  reclaimed  on  the 
seventh  day  after  the  date  of  the  interlocutor.  Pursuer  maintained  that  the 
reclaiming  note  was  too  late,  as  s.  28  of  the  Court  of  Session  Act  1868 
only  allowed  six  days  for  reclaiming  against  interlocutors  pronounced  under 
the  4th  division  of  s.  27,  which  provides  for  the  manner  of  proof  The 
Court  held  that  an  interlocutor  allowing  proof  "before  answer"  did  not  M 
under  s.  28,  but  under  s.  54,  which  might  be  reclaimed  against  within  ten 
days,  and  they  repelled  the  objection. 

Act — Nea/oes.    Agentt — Curror  S  CowpeVy  8.8.0. AU. — dxJUaruu^  AgerU 

— iJ.  Denholm,  8.8.0. 

STBC7ABT  V.    CaBDNO  &  DaBLING. — Julff  9. 

Periodical  Inierett. — Andrew  Steuart  of  Auchlunkart  appealed  against 
an  interlocutor  of  the  S.  S.  of  Banff  (Gordon)  giving  decree  against  hun  for 
i&33  198  8d,  balance  of  an  account,  with  interest,  incurred  to  Cardno  & 
Darling,  nurserymen,  Aberdeen.  Appt  objected,  inter  alia,  to  the  manner 
of  computing  the  interest,  as  it  was  charged  from  the  periods  of  rendering 
of  the  several  accounts.  He  admitted  that  respt  was  eAtitled  to  charge 
interest  after  the  date  of  the  last  item.  The  Court  held  tb^t  a  tradesman 
was  not  entitled  to  charge  interest  periodically,  but  they  gave  no  opinion 
whether  interest  would  have  run  after  the  date  of  the  last  item,  as  that 
point  was  conceded  by  appt 

The  Lords  of  the  Treasury  v.  Bahsat. — July  10. 
Bankruptcy — Ultima  Hceres. — Petition  for  recall  of  a  sequestration  of 
the  estate  of  a  deceased  debtor  to  whom  the  Crown  sacceeded  as  uitma 
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hceres.  There  was  conjoined  with  it  a  redaiming-note  for  the  Crown  against 
an  interlocntor  of  the  L.  O.  on  the  bills,  refusing  the  appointment  of  a 
judicial  hctor.  The  following  are  the  circumstances: — ^A  gentleman,  who 
died  in  1854,  left  a  tmst-duposition  and  settlement^  providing  certain 
legacies  to  his  daughters,  and  the  residue  to  his  son.  At  a  meeting  of 
trustees,  in  1860,  it  appeared  from  an  account  of  charge  and  discharge  that 
the  truster's  son  owed  the  trust  estate  upwards  of  £2000.  The  minute  of 
meeting  was  signed  by  the  trustees,  and  the  son  was  instructed  to  carry  the 
balance  to  his  next  account.  The  other  trustees  having  resigned  or  died, 
the  truster's  son  became  sole  trustee,  and  acted  as  such  from  1862  till  his 
death  in  1868b  Being  a  bastard,  and  having  died  intestate  and  without 
issue,  his  estate  fell  to  the  Crown.  There  being  no  trustee  under  the 
truster's  deed,  a  new  trustee  was  appointed  at  the  instance  of  one  of  the 
beneficiaries — a  daughter  of  the  truster,  whose  legacy  was  alleged  to  be 
unpaid.  Thereafter  a  petition  for  the  appointment  of  a  judicial  factor  was 
presented  by  the  Crown,  with  the  view  of  his  taking  up  the  personal  estate 
of  the  deceased,  and  of  his  demanding  a  count  and  reckoning  of  his  intro- 
missions with  the  trust  estate  of  which  the  debtor  was  residuary  legatee. 
This  was  followed  by  a  petition  for  sequestration  of  the  son's  estate,  at  the 
instance  of  the  trustee  appointed  by  the  Court,  who  alleged  that  at  his 
death,  in  1868,  the  son  was  still  indebted  to  the  trust  estate  in  upwards 
of  £2000.  The  trustee  founded  on  the  minute  of  meeting  of  trustees  of 
1860,  as  vouching  the  debt.  The  L.  O.  awarded  sequestration.  The 
Crown  brought  a  petition  for  recal,  and  contended  (1)  that  in  point  of  ffict 
the  son  was  not  indebted  to  the  trust  estate;  (2)  that  the  voucher  relied 
upon  for  sequestration  was  not  an  acknowledgment  of  debt  in  the  sense  of 
the  Bankruptcy  Act,  and  imported  nothing  more  than  an  admission  that  in 
1860  there  were  certain  monies  in  his  hands  effeiring  to  the  trust,  and  that 
for  anything  appearing  from  the  voucher  there  might  be  a  balance  in  the 
son's  fiivour  as  residuary  legatee  in  respect  of  his  whole  intromissions;  (3) 
that,  in  the  circumstances,  sequestration  was  an  inconvenient  form  of 
winding  up  the  estate,  the  Crown,  as  heir,  being  thereby  excluded  from  all 
control  of  the  procedure. 

The  Court  adhered.  They  held  that  the  minute  of  meeting  of  1 860, 
being  an  acknowledgment,  under  the  son's  own  hand,  of  indebtedness  to  the 
trust-estate,  and  it  being  alleged  in  the  affidavit  that  that  sum  was  still  due, 
there  was  a  sufficient  voucher  upon  which  sequestration  could  proceed. 
The  fact  that  the  son  was  residuary  legatee  could  not  exclude  the  seques- 
tration, in  respect  it  was  alleged  by  the  trustee  that,  assuming  that  right  to 
have  vested  in  him,  the  result  of  his  intromissions  showed  a  balance  against 
him  which  he  was  personally  bound  to  make  good.  The  Crown,  as  ultima 
hcBret,  was  in  no  better  position  than  any  other  heir  in  respect  of  the  residue 
of  the  trust  estate,  and  nothing  had  been  set  forth  to  show  that  a  judicial 
factory  was  a  more  expedient  course  to  be  adopted  than  a  sequestration. 
The  interests  of  the  Crown  were  sufficiently  protected  by  the  accountant  of 
Court,  to  whom  they  could  appeal  at  any  time. 

AcL — Sol.-Oen,y  Clark,  W.  A,  Brown.  Agent — John  Richardson^  W,S,—^ 
AlL—Qordany  ScoU,  HaU.    Agmts— Crawford  S  ChUhi^,  S.S.C. 

EiRKWOOD  V.  Lennox. — July  10. 
Poor — SdtUmmt — Lunacy, — Special  case  in  which  the  question  related 
to  the  settlement  of  Catherine  Stewart^  a  lunatic  pauper.     This  party,  who 
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redded  in  Olasgdw,  was,  on  lOtb  Angast^  1864,  removed  to  ChutnaTel  as  a 
lunatic,  under  a  warrant  of  the  Sheriff,  obtained  on  the  application  of  the 
Inspector  of  Govan.  Having  possessed  means  of  her  own,  amounting  to 
nearly  j£200,  a  curator  bonis  was  appointed  by  the  Court,  and  he  repaid  the 
Inspector  of  Oovan  the  outlays  which  he  had  made.  She  has  since  remained 
in  Gartnavel  Asylum,  which  is  situated  in  the  parish  of  Qovan.  On  30th 
Nov.,  1868,  the  curator  bonis  intimated  to  the  Inspector  of  Qovan  that  her 
funds  were  exhausted  as  at  Ist  Jan.  last,  and  since  then  the  parish  of  Qovan 
has  been  responsible  to  the  directors  of  the  asylum  for  her  board  as  a  pauper. 
Notice  was,  on  Jan.  5,  given  to  Ayr  pariah,  where  she  was  bom.  It  was 
admitted  that,  on  10th  August,  1864,  she  possessed  a  residentiAl  settlement 
in  Govan ;  and  the  question  of  law  was,  whether,  by  her  confinement  as  a 
lunatic,  she  had  lost  this  residential  settlement,  and  become  chaigeable  to 
the  parish  of  Ayr,  the  place  of  her  birth. 
Tike  Court  decided  in  favour  of  Ayr  parish. 

The  Lord  President  said  that  it  was  impossible  to  say  that  Catherine 
Stewart  was  a  proper  object  of  relief  when  sent  to  the  asylum,  though  she 
was  verging  towards  that  The  question  was — ^What  pariah  waa  liable 
when  she  did  become  a  pauper  lunatic,  four  years  and  five  months  after? 
Qovan  said  she  had  not  retained  her  residential  settlement  there,  and  could 
not  do  so  by  mere  personal  presence  in  the  parish  while  in  a  state  of  insanity; 
and  Ayr  says  she  had  done  nothing  to  lose  it  But  there  was  a  narrows 
question  than  that  of  the  general  effect  of  lunacy  on  the  capacity  to  lose  or 
acquire  settlement — ^viz.,  whether  the  case  was  provided  for  by  20  and  21 
Vict,  a  71,  &  75,  which  enacts  that  ''every  pauper  lunatic  detained  in  any 
district  asylum  under  this  Act  shall  be  deemed  and  held  to  belong  and  he 
chargeable  to  the  pariah  of  the  legal  settlement  of  such  lunatic  at  the  time 
the  order  for  his  reception  in  such  asylum  was  granted,  and  the  expense  of 
his  maintenance  in  such  district  asylum  shall  be  defrayed  by  such  parish 
accordingly;  and  the  residence  of  any  pauper  lunatic  in  any  such  district 
asylum  shall  be  deemed  to  be  the  residence  of  such  lunatic  in  the  parish 
legally  chargeable  with  the  maintenance  of  such  lunatic.''  Eveiy  word  in 
this  clause  applied  to  the  case.  Catherine  Stewart  was  now  a  pauper  lunatic^ 
and  was  detained  under  a  warrant  obtained  when  she  had  a  l^al  settlement 
in  the  parish  of  Qovan.  There  was  as  little  doubt  that  she  ia  detained  in 
a  district  asylum,  and  it  was  important  to  notice  that  the  word  used  was 
**  detained"  in  a  district  asylum,  not  "sent  to  and  detained  in"  it  It  was 
not  necessary  that  she  should  be  sent  to  it  as  a  pauper  lunatic,  and  the  only 
date  mentioned  in  the  statute  was  that  of  reception.  This  was  enough  to 
decide  the  case,  but  on  the  general  question  of  the  effect  of  lunacy,  he  was 
of  the  opinion  that  a  lunatic  can't  acquire  a  residential  settlement,  and  that 
no  one  can  obtain  a  residential  settlement  who  is  incapable  of  acquiring  one. 
The  other  Judges  concurred  in  the  result,  but  not  in  the  opinion  on  the 
general  point 

Act,—Gordonf  Trayrur.     AgevUs— Crawford  S  ChUhris,  S,S,C, AIL— 

Qiffordy  Gnthrie.    Agent—W.  K.  Thwaites,  S.S.a 

Note  for  Alkx.  Tosh  (Andbeson's  Factor.)— JWy  13. 

Bond  of  Caution — C^ificaU  by  Agent, — Cook  was  appointed  factor  tocn 

absmlis  to  Anderson  in  1854,  and  found  caution.     In  1863«  his  cautioDer 

died,  and  in  implement  of  an  order  of  the  Court  a  new  bond  of  cautittn 

was  lodged  with  the  late  Mr  Currie,  P.C.d     The  bond  contained  the  ui^uil 
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attestation  of  a  J.  P.,  but  as  it  was  not  aooompanied  by  a  certificate  by  the 
agent  of  the  caatiouer's  sufficiency,  Mr  Carrie  refused  to  mark  it  as  receiTed, 
or  to  transmit  it  to  the  accountant  of  Court  In  the  meantime,  the 
accountant  continued  to  receive  the  factorial  accounts  of  Cook  until  Feb., 
1869,  when  Cook  was  removed  from  the  office  of  factor  appointed.  It  was 
then  discovered  that  Cook  was  indebted  to  the  estate  in  upwards  of  X90. 
The  present  factor  wished  to  extract  the  bond,  and  charge  the  cautioner 
for  the  sum  dae  by  Cook,  and  applied  to  the  Court  to  ordain  Mr  Broun, 
the  successor  of  Mx  Cnrrie,  to  mark  the  bond  as  received,  and  transmit  the 
same  to  the  accountant  of  Court  The  Court  held  that  Mr  Currie  was 
entitled  to  refuse  to  mark  or  transmit  the  bond  until  the  certificate  of  the 
agent  in  the  cause  had  been  lodged  with  him,  and  that  if  the  estate  had 
sufiered  through  the  want  of  caution,  the  present  factor  had  his  remedy 
against  the  party  who  was  in  fault,  but  that  Mr  Cnrrie  had  acted  properly 
in  refunng  to  receive  the  bond,  and  was  not  in  fault  They,  therefore, 
refused  to  grant  the  prayer  of  the  note. 
Ad.—Tra'^ner,'  AgetUr—B.  MUfu,  8^,0. Alt—E,  J.  Monorieff. 

Andebson  v.  Edmond. — July  14. 

Mvp€MeB — Jury  Trial — CcunBeV$  FeeB^^TricU  on  CircuU, — Case  tried 
by  a  jury  at  the  last  spring  circuit  There  were  two  objections  stated  to 
the  auditor's  report  of  the  expenses — (1)  As  to  the  fees  to  counsel,  and  (2) 
as  to  the  country  agent*8  expenses.  The  trial  lasted  two  days.  The 
auditor  allowed  forty  guineas  as  a  fee  to  senior  counsel  for  the  first  day 
and  twenty  guineas  for  the  second  day,  and  thirty  guineas  for  the  junior 
counsel  the  first  day  and  fifteen  for  the  second  day.  The  Court  held  that 
the  auditor  was  right  in  allowing  these  fees,  which  were  fees  actually  charged 
in  the  account  It  had  been  previously  fixed  that  the  fees  to  junior  and 
senior  counsel  allowed  for  a  three  day's  trial  were  together  eighty  guineas; 
an  addition  of  £26  5s,  was  a  very  moderate  addition  for  the  inconvenience 
of  leaving  their  business  in  Edinburgh. 

The  other  objection  referred  to  the  charges  of  the  country  agent,  who  had 
taken  advantage  of  s.  50  of  the  Court  of  Session  Act,  and  acted  as  agent  in 
the  causei  That  section  only  allowed  him  fees,  and  made  no  mention  of 
his  expenses.  The  auditor  allowed  him  his  fees  and  expenses  in  coming  to 
Edinbaigh  to  have  a  consultation  with  counsel  preparatory  to  the  trial. 
The  Court  held  that  the  auditor  was  right,  and  that  a  man  of  business, 
when  he  is  allowed  to  charge  for  attendance,  must  also  be  entitled  to  the 
necessary  expense  of  transporting  himself  from  home  and  back  again. 

AcL — /.  CricfUoru  Agents — PhUip  S  La/ing,  i8.<SL(7.— — -Itt. — Aaher. 
AgttU$-^M*Ewm  dt  CarmerUy  W,8, 

Tatlob  V,  Cabbon  Papeb  Compakt  and  John  MilLeb. — July  14. 

Probative  Writ — Rei  InterverUus, — Action  of  damages  by  Taylor,  an 
engineer,  for  injuries  received  from  the  explosion  of  a  rag  boiler  on  the 
premises  of  defrs.  near  Denny.  Notice  of  trial  for  the  sittings  was  duly 
given,  and  the  case  set  down.  Defrs.  moved  for  discharge  of  the  notice  of 
trial,  on  the  ground  of  an  agreement  to  compromise  the  action  embodied 
in  a  letter  by  pursuer  to  defr.  John  Miller.  The  letter  purports  to  be  an 
^gagement  by  pursuer  to  enter  the  service  of  defr.  Miller,  on  the  under- 
standing of  certain  remuneration  and  permanency  of  employment,  and 
cundudes: — "  lu  consideration  of  my  receiving  such  situation,  I  withdraw, 
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and  hereby  withdraw,  action  at  law,  and  signed  a  letter  to  Mr  Brtiee,  my 
agent  to  that  effect,  yon  paying  all  hia  account^  and  giving  me  five  pounds 
for  travelling  and  flitting  expenses.  It  ia,  nndentand,  I  am  at  liberty  to 
leave  your  aervice  on  giving  you  a  fortnight's  notice.-^!  am,  dear  Sir,  yoon 
af[  These  presents  are  written  by  John  Miller,  paper  maker,  Denny,  are 
subscribed  by  Mr  Thomas  Taylor,  engineer,  Kirkcaldy,  on  8th  June,  eighteea 
hundred  and  sixty-nine,  before  the  Bev.  John  Benton,  Auchiermnchty,  and 
James  Martin,  wood  merchant,  Carluke,"  and  is  signed  by  Taylor  and  the 
witnesseai 

It  was  argued  for  defra  that  this  was  (1),  even  as  an  informal  letter,  a 
settlement  of  the  action;  (2)  that  it  was  validated  by  m'  intervenius^  dd&. 
Miller  having  given  pursuer  a  cheque  for  £20;  (3)  that  it  was  a  probative 
writ,  and  that  a  subsequent  letter  by  defir.  Miller  to  pursuer  showed  that 
the  matter  was  settled. 

It  was  argued  for  pursuer  that  the  letter  was  not  an  agreement  between 
the  parties,  because  (1)  defr.  was  not  a  party  to  it,  and  did  not  sign  it;  (2) 
that  it  waa  an  improbative  offer  of  service,  dated  8th  June,  which  pursuer 
resiled  from  on  the  12th  of  the  same  month;  (3)  that  there  was  no  m 
interventuSf  the  giving  of  the  cheque  being  merely  unieo  eonUxlu  with  the 
letter;  (4)  that  it  was  not  a  probative  writ;  and  (5)  that  it  was  not  accepted 
by  a  probative  writing. 

The  Court  refused  to  discharge  the  notice  of  trial,  and  held  that  the  alleged 
agreement  was  not  a  probative  writ,  that  no  rei  interventui  had  taken  place, 
and  that  pursuer  had  resiled  firom  the  agreement 

Aet^—Muirheadj  Kerr-    Agent— James  Bruce,  W^, AU.-^Asher,    AgefiU 

— Millar,  AJ^dice,  <jt  Bobwn,  W^, 


SECOND  DIVISION, 
AiKBN  V,  Eluot. — June  23. 

Partnership* — Appeal  from  Sheriff  Court  of  Aberdeenshire  in  an  action 
against  appt.  for  an  alleged  company  debt  of  Aiken,  Catto  &  Co.,  of  which 
appt.  was  a  partner.  The  other  partners  denied  that  it  was  a  company  debt; 
but  appt.,  who  had  contracted  it,  admitted  that  it  was  so.  The  S.S,  in 
respect  of  that  admission,  decerned  against  appt  The  Sheriff  adhered. 
Appt.  appealed,  and  pleaded  that  decree  could  not  be  given  against  an  in- 
dividual partner  for  a  company  debt,  without  a  decree  against  the  compsoy 
as  a  company. 

The  Court  adhered.  Their  Lordships  {dvh.  Lord  Cowan)  held  that  the 
rule  that  a  company  debt  must  be  first  constituted  against  the  company 
was  superseded  when  an  individual  partner  admitted  the  debt  as  due  by 
the  company.  In  such  a  case  the  debt  was  constituted  against  the 
company,  and  he,  as  a  partner,  was  liable  for  the  whole  of  it  If  appt's 
view  were  adopted^  any  one  recalcitrant  member  of  a  company  might  pre- 
vent a  creditor  for  an  indefinite  period  from  getting  decree  for  a  debt  which 
all  the  other  partners  admitted. 

AcL—Clark,  Asher.  Agents— Henry  <fr  Shiress,  S,S,C.—AU.—Wat9(m, 
Thorns.     Agent-^W,  G,  Hoy,  S.S.C. 

Cameron  v.  Lord  Lovat.— »/ttnc  24. 
Teinds —  Valued  Lands, — Declarator  by  the  minister  of  Kilmorack  that 
certain  lauds  in  his  pariah  are  unvalued.     The  lands  had  been  vaked  by 
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niixtake  as  in  the  united  pariah  of  Urray  and  GOchriaty  and  punner  con- 
tended that,  being  yalued  in  the  wrong  parish,  they  were  unvalued.  The 
L  0.  (Barcaple)  sustained  this  contention,  holding  himself  bound  by  an 
old  decision  referred  to  in  the  recent  case  of  Bescobie.  Lord  Lovat 
reclaimed,  and  the  Court  recalled,  and  held  the  said  lands  to  have  been 
effectually  valued  notwithstanding  the  mistake  as  to  the  parish.  There 
was  no  question  as  to  the  identity  9f  the  lauds,  and  a  mere  misdescription 
of  their  locality  was  of  no  importance,  more  especially  as  the  minister  of 
Kilmorack  was  called  in  the  valuation  along  with  the  ministers  of  the 
adjoining  parishes^ 

Ad, — Clark,  Watson.     Agents— M'Eioen  &  CarmerU,  W,S. Alt. — 

Giffard,  Butherfurd,    Agents — Gibson-Craigy  Dalzid,  df  Brodies,  W.8> 

Metzebnubo  v.  Highland  Ry.  Co. — June  25. 
Carrier — Agency, — Action  in  the  Sheriff  Court  of  Inverness-shire  by 
Abraham  Metzenburg,  rag  merchant,  Inverness,  with  concurrence  of  Alex. 
Mowatt^  rag  merchant,  Aberdeen,  for  his  interest,  against  the  Highland  Ey. 
Co.,  for  £65  78  7^d,  being  the  value  of  thirty  bags  of  rags  delivered  by 
Metzenburg,  at  Inverness,  to  defrs.,  on  Sept  3,  1866,  and  addressed  to 
Mowatt,  at  Aberdeen;  and  for  £2  IDs  7d,  being  the  expense  of  sending  to 
Aberdeen  for  delivery  of  said  goods,  which  was  refused.  The  goods  were 
seat  to  Mowatt,  in  the  expectation  that  he  would  buy  them;  and  on  their 
arrival  at  Aberdeen,  the  Qreat  North  of  Scotland  Ry.  Co.,  upon  whose  line 
they  had  been  carried  from  Keith  to  Aberdeen,  offered  them  to  Mowatt^ 
vho  refused  to  take  delivery  of  them.  The  ry.  co.  then  stored  them  in  their 
warehouse,  and  communicated  the  fact  to  the  consigner  and  defrs.;  and  in 
consequence  of  an  arrestment  of  all  goods,  etc.,  in  their  hands  belonging  to 
William  M'Donald,  rag  and  stoneware  merchant,  Inverness,  the  ry.  co. 
believing  the  said  thirty  bales  to  be  truly  the  property  of  McDonald,  refused 
to  give  them  up  to  Mowatt^  and  they  afterwards  sold  them  under  a  warrant 
from  the  Sheriff  It  was  pleaded  for  defrs.  that  they  were  under  no  liability, 
in  respect  that  they  had  performed  their  part  of  the  contract  between  them 
and  pursuer  by  delivering  the  goods  to  the  Great  North  of  Scotland  Ry. 
Co.  at  Keith,  or,  at  all  events,  by  that  company's  tender  of  the  goods  to 
Mowatt,  and  his  refusal;  and  that  that  company  having  stored  the  goods, 
not  as  proper  agents  of  defrs.,  but  as  independent  warehousemen,  at  the 
risk  and  expense  of  all  properly  liable,  defrs.  were  released  from  responsibility; 
further,  that  they  were  entitled,  before  parting  with  the  goods,  to  be  released 
from  the  arrestment.  The  S.  S.,  after  finding  in  fact  to  the  effect  above 
stated,  held  in  law  that  the  Great  North  of  Scotland  Ry.  Co.,  in  carrying 
the  said  goods  from  Keith  to  Aberdeen,  acted  as  the  agents  of  defrs.;  that 
an  obligation  still  lay  on  the  part  of  the  carrier  in  whose  hands  the  goods 
were  at  the  rejection  by  the  consignee  to  take  charge  of  said  goods  and 
re>deliver  to  the  consignee  or  his  representative  on  demand,  the  consignee 
persisting  in  his  rejection  of  them;  that  the  Great  North  of  Scotland  Ry. 
Co.  were  still  in  this  respect  agents  of  defrs.;  and  that  they  having  wrong- 
fully refused  re-delivery  to  pursuer,  defrs.  are  liable  to  pursuer  in  the  value. 
He  accordingly  decerned  against  defrs.  for  M5  7s  7d.  He  held  that  the  Great 
North  of  Scotland  Ry.  Co.  had  no  reason  to  suspect  that  the  goods  were 
the  property  of  M'Douald,  of  whose  goods  in  their  hands  a  general  arrestment 
had  been  used.  As  to  the  question  whether  a  second  carrier  is  the  agent 
of  a  carrier  undertaking  to  send  goods  to  a  place  beyond  his  own  terminus 
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80  as  to  make  the  first  carrier  responsible  for  their  safe  carriage,  the  Eogliah 
cases  left  no  doubt  But  although  the  nature  of  the  liability  might  be  altered, 
on  the  termination  of  the  transit  and  the  offer  of  the  goods  to  the  consignee, 
the  agency  of  the  second  company  for  the  first  did  not  end  with  the  oontraet 
of  carriage,  the  moment  delivery  was  offered.  On  appeal,  the  Sheriff  (Ivory) 
altered,  and  assoilzied  defr.,  holding  that  the  ry.  ca  were  justified  in  refusing 
delivery,  on  the  ground  that  the  circumstances  were  altogether  calculated  to 
rouse  the  suspicion  of  the  company  and  justify  them  in  making  further 
inquiry. 

On  appeal,  the  Court  held  unanimously  that  the  Sheriff  was  wrong  in  his 
view  of  the  facts  and  law,  and  that  the  &  S.  was  right  The  real  questiua 
was  as  to  the  termination  of  the  agency  of  the  second  carrying  compai^  for 
the  first,  because  there  was  no  doubt  of  the  invalidity  of  the  arrestment  to 
attach  the  rags  in  question.  More  was  required  of  the  carrier  than  merely 
to  offer  the  goods  to  the  consignee.  There  was  an  implied  obligation  on 
the  carrier,  on  the  consignee's  refusal,  to  hold  them  for  a  reasonable  time 
at  the  disposal  of  the  consigner,  giving  him  notice  and  an  opportunity  of 
taking  them  up.  He  was  bound,  indeed,  to  re-address  and  send  the  goods 
back  if  required,  and  was  not  entitled  to  put  them  in  a  warehouse  so  as  to 
preclude  such  re-direction  or  return  from  being  effected. 

The  Court  accordingly  substantially  affirmed  the  findings  of  the  S.  S. 
in  favour  of  pursuer. 

Act^Giffiyrd,  Asher.    Agents— Murdoch,  Boyd  &  Co,,  W.S. AU.-- 

Clark,  Lancaster.    Agents — H,  &  A,  Inglis,  W,S. 

WiLTT'S  TeUSTBES  V.  MACKKSZUL^July  1. 

DeposU-receipt — Legacy. — Mrs  Watt,  deceased,  had  deposited  in  bank  a 
sum  of  £280  upon  a  deposit-receipt  in  her  own  and  her  niece's  fiivour,  and 
expressed  in  the  following  terms: — ''Received  from  Mrs  C.  R.  Watt  and  Miss 
M.  L.  Mackenzie,  or  eiti^er,  or  survivor,  £280  sterling  to  their  credit  in 
deposit-receipt  with  the  National  Buik  of  Scodand. — (Signed)  Ken. 
Mackenzie,  Agent."  This  deposit-receipt  was  kept  by  Mrs  Watt  under 
her  own  control  during  her  life,  and  her  niece  was  not  made  aware  of  its 
terma  The  question  in  this  special  case  was  whether  the  niece  was  entitled 
to  its  contents  on  Mrs  Watt's  death. 

The  Court  held  that  the  deposit-receipt,  never  having  been  delivered 
during  deceased's  lifetime,  and  having  remained,  on  the  contrary,  under  ber 
exclusive  control,  there  was  no  donation,  either  inter  tfivos  or  mortis  omua. 
The  case  for  the  niece,  therefore,  involved  the  proposition  that  a  legacy  conld 
be  constituted  by  a  deposit-receipt  in  these  terms.  No  legacy  over  £100 
Scots  could  be  constituted  except  by  an  expression  of  the  testator's  intention, 
contained  in  a  probative  writing  under  the  testator's  hand^  and  the  deposit- 
receipt  here  was  not  the  writ  of  the  testator. 

AcL-'Fraser,    Agent— W.  K  Skinner,  8.8.C. AU.—8eoU.    Agen^-Jok* 

Walls,  8.8.C. 

SiNCLAiB  V.  Macbeath.— Vt4Zy  1. 

Eeference  to  Oath — Bent-dkarge, — ^Mr  Sinclair  of  Forss  sued  a  tenant  for 
implement  of  an  obligation  in  his  lease,  binding  him  to  pay  interest  on  im- 
provement expenditure  to  be  made  by  the  landlord,  at  the  rate  exacted  by 
the  Scottish  Drainage  Improvement  Company.  This  was  on  the  one  hand 
contended  to  be  equivalent  to  rent-charge,  and  on  the  other  to  denote 
merely  the  proportion  of  the  rent-charge  which  was  properly  interest    Tlie 


IN  THE  GOTTBT  OF  SESSION.  467 

Coart,  some  lime  since,  with  reference  to  this,  hdd  that  interest  meant  not 
rent-charge,  bat  proper  interest  Pursuer  now  lodged  a  minute  of  reference, 
referring  to  defr/s  oath,  whether  the  agreement  truly  come  to  between  them 
was  not  that  the  tenant  should  pay  the  whole  rent-charge,  and  whether  the 
term  interest  was  not  used  erroneously  to  express  that  meaning.  Defr. 
objected  to  this  reference  on  the  ground  that  it  was  incompetent  either  to 
contradict  the  terms  of  the  written  agreement^  or  to  make  a  partial  reference 
after  final  judgment. 

The  Court  sustained  the  reference.  They  held  that  it  was  competent,  by 
the  oath  of  party,  to  establish  that  in  a  certain  particular  the  written 
instrument  did  not  truly  set  forth  the  agreement  actually  come  to;  and  with 
regard  to  the  aUeged  lateness  of  the  reference,  they  held  that  the  point  here 
proposed  to  be  referred  was  one  which  would  be  conclusive  of  a  distinct  and 
separate  part  of  the  cause,  and  which,  therefore,  would  not  be  the  beginning 
of  a  new  litigation,  as  in  the  ordinary  case  of  a  partial  reference  after  final 
jndgment. 

ik— Jtftttew,  John  MariJuUl  AgM/tr-G.  L.  SincLtUr,  W.3. AlL—Chrdmy 

BlacL    Agentr-'Damd  Fargyth,  8.8,0. 

Minister  of  Banchory-Devenick  v.  The  Heritors. — JWy  2. 

Teinds — ValtuUion — "MoMs-Lands,*' — This  case  involved  the  question 
whether  certain  parcels  of  land  in  the  parish  of  Banchory-Devenick  were  to 
be  dealt  with  as  unvalued,  and  so  available  to  make  good  to  the  minister  a 
large  augmentation  obtained  by  him  from  the  Court  of  Tiends. 

The  judgment  proceeded  to  a  large  extent  upon  a  construction  of  the 
titles  and  other  documentary  evidence  produced;  but  the  Court  laid  down 
some  important  doctrines  with  reference  to  mosses  possessed  as  parts  and 
pertinents  of  valued  lands.  If  mosses,  at  the  date  of  valuation,  yielded 
nothing  but  '*  moss  mail" — i.e.,  were  used  exclusively  for  digging  peats — 
then  they  must  be  held  unvalued;  but  that  state  of  the  facts  was  not  to  be 
presumed.  Few  mosses,  however  rough,  could  be  wholly  unavailable  as 
pasture,  and  wherever  moss  lands,  at  the  date  of  a  decree  of  valuation, 
formed  an  outrun  to,  and  were  pastured  in  connection  with,  lands  admitted 
to  be  valued  by  such  decree,  they  (the  moss  lands)  must  be  held  to  have 
been  included  in  the  valuation.  That  held  even  where  the  moss  was 
specially  mentioned  in  the  titles,  and  was  not  specially  mentioned  in  the 
Taloation.  It  was  enough  if  it  was  proved  to  have  been,  in  point  of  fiftct,  a 
pertinent  of  the  valued  lands. 

Ad,^Clark^  HaU,    Agents— Tpds^  Murray,  dt  Jamieson,  W.S. Alt — 

GordoUf  Balfowr,  Oiffordy  Asher,  H.  Smithy  Keir.  Agents — Hill,  Reid,  S 
Drummond,  W.S.;  James  Webster,  8.8.0,;  Hagart  dt  Bum,  Murdoch,  W.S.; 
Maconoehie  S  Hare,  W.8. 

Kennedy  v.  Murray.— Ju/y  8. 
Salmm  Fisheries  Act — Bye-Laws — District  BoardSxpense  of  Works 
required  by  Bye-Laws. — Summary  application  in  the  SherilS'  Court  of  Ayr- 
shire by  William  Murray,  solicitor  in  Girvan,  clerk  to  the  District  Board  of 
the  Biver  Qirvan,  against  Kennedy  of  Dunnre,  to  compel  the  latter  to  put 
**  hecks**  at  a  mill-lade  belonging  to  him  on  the  river  Qirvan,  in  terms  of  bye- 
laws  passed  by  the  Commissioners  under  the  Salmon  Fisheries  Act,  25  and  26 
Vict,  c  97,  sea  6.  A  variety  of  preliminary  pleas  were  stated,  going  to 
exclude  petr.'s  title  to  sue,  but  these  were  repelled;  and,  on  the  merits,  the 
ISherifis  both  decided  in  favour  of  petr.    Mr  Kennedy  advocated,  and  the  cuae 
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was  argued  before  seTen  Judges  upon  the  special  questions: — I.  Whether  the 
Commissioners,  under  the  statute  25  and  26  Vict,  cap.  97,  sec.  6,  had 
power  to  make  bye-laws  as  to  lades,  dams,  eta,  not  in  the  process  of  being 
constructed  or  repaired.  2.  Whether  the  following  bye-laws,  Nos.  3, 4,  and 
5  (being  the  bye-laws  founded  on  by  the  petitioner),  are  *' regulations*'  ia  the 
sense  of  the  said  Act: — 

"  (3.)  At  the  intake  of  every  lade  there  shall  be  placed,  and  oonstantlj 
kept,  a  heck  or  grating  for  each  opening,  or  one  embracing  the  whole 
openings — the  bars  to  be  not  more  than  3  inches  apart  if  horuontal, 
and  not  more  than  3  inches  if  vertical 

''  (4.)  A  similar  heck  or  grating  shall  be  placed,  and  constantly  kepty 
across  the  lade  or  troughs  immediately  above  the  entrance  to  each 
mill-wheel. 

^  (5.)  A  similar  heck  or  grating  shall  be  placed,  and  constantly  kept 
across  the  lower  end  of  each  tail-hide  at  its  entrance  into  the  main 
river." 

3.  Whether  the  Commissioners  have  power  to  impose  an  obligation  on 
owners  or  occupiers  of  mills  to  execute  the  works  embraced  in  the  bye-laws 
at  their  own  cost  4.  Whether  the  bye-laws,  supposing  them  to  be  com- 
petently issued,  are  framed  with  such  precision  and  clearness  as  to  be  Tslid 
and  operative  in  reference  to  the  parties  by  whom  the  regulations  are  to  be 
observed,  and  the  manner  in  which  they  are  to  be  executed.  5.  Assuming 
that  the  construction  of  hecks  has  been  competently  directed  by  the  bye- laws 
of  the  Commissioners,  and  that  the  cost  of  construction  is  chargeable  against 
the  advocator  as  owner  of  the  mill,  and  assuming  that  additional  trouble 
and  some  cost  will  be  imposed  by  the  additional  hecks,  whether  the  case 
of  the  advocator,  who  has  had  immemorial  possession  of  the  mills,  is  within 
the  provision  that  such  regulations  shall  not  interfere  "  with  any  rights 
held  at  the  time  of  the  passing  of  the  Act  under  royal  grant  or  charter,  or 
possessed  for  time  immemorial." 

The  Court  was  unanimous  in  answering  the  first  and  second  questions 
in  the  affirmative,  and  the  last  in  the  negative;  but  with  reference  to  the 
third  and  fourth  questions  there  was  a  difference  of  opinion.  The  Lord 
President,  Lord  Justice-Clerk,  and  Lord  Cowan,  held  that  the  Commissioners 
had  no  power  to  lay  the  cost  of  the  works  in  question  upon  the  owner  or 
occupier,  but  were  bound  to  defray  such  cost  from  the  funds  of  the  District 
Board,  and  therefore  answered  the  third  question  in  the  negative. 

Lords  Deas,  Benholm,  Neaves,  and  Einloch  held,  on  the  other  hand, 
that  the  expense  of  the  works  required  by  the  bye-laws  fell  upon  the  owner 
or  occupier,  and  answered  the  whole  questions  in  the  affirmative,  except 
the  last;  and  this  being  the  opinion  of  the  majority,  became  the  judgmeut 
of  the  Court. 

Act. — Giffordj  H.J,  Moncrieff,  Agents — Camphdl,  Espie,  £  Bell,  W.S. 
' AH. — Clarkf  Asker.    Agent — L.  M.  Maca/ra,  W.S. 

MooKE  V.  Gleddsx. — Jidy  9. 
(Seven  Judges). 
Bankruptcy — Act  1696,  e.  6 — Retention — Transfer  of  Pouession. — ^Redac- 
tion by  the  trustee  on  the  sequestrated  estate  of  Rosser  ic  Smith,  railway 
contractors,  of  an  assignation  granted  by  the  bankrupts  in  favour  of  defr., 
their  cautioner  in  a  contract  with  N.  B.  Ry.  Co.  The  ground  of  reduction 
was  that  the  assignation  had  been  granted  in  contravention  of  the  Act  1696, 
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c  5,  aad  to  disappoint  the  rights  of  the  creditors  of  the  banknipts.  It  was 
execated  by  the  bankrupts  with  the  concurrence  of  the  ry.  co.,  and  conyeyed 
to  defr.  their  whole  interest  in  the  contracts  in  which  defr.  was  cautioner, 
and  the  whole  plant  belonging  to  them  used  for  the  purposes  of  those  con- 
tracts.  The  object  of  this  assignation  was  stated  by  defr.  to  be  to  enable 
him  to  complete  the  contracts  which  the  bankrupts  found  themselves  unable 
to  proceed  with,  and  thus  to  secure  himself  against  his  cautionary  obligations. 
It  was  not  contended  by  defr.  that,  apart  from  the  rights  derived  by  him 
from  the  ry.  co.,  he  had  a  good  defence  to  the  action;  but  he  founded  on 
the  rights  so  derived  by  him,  and  he  pleaded  that  the  ry.  co.  had,  under 
their  contract  and  the  possession  which  had  followed  upon  it,  a  right  to 
retain  and  use,  in  the  event  of  the  contractor's  failure,  the  whole  plant 
brought  upon  the  ground  by  the  contractor,  and  to  convey  that  right  to  the 
cautioner  if  he  elected  to  carry  out  the  contract. 

Pursuers  objected  to  the  relevancy  of  this  defence,  and  reclaimed  against 
an  interlocutor  of  the  L.  O.  allowing  a  proof.  The  question  was  re-argued 
before  seven  Judges,  who,  with  the  exception  of  Lord  Einloch,  held  that 
the  ly.  CO.  had,  under  their  contract,  a  right  of  retention  over  the  plant, 
which  only  required  a  transfer  of  the  possession  to  make  it  effectual,  and 
that  the  bringing  of  the  plant  upon  the  ground  for  the  purposes  of  the  con- 
tract was  a  sufficient  charge  of  possession  to  make  the  right  effectual.  The 
ly.  CO.  having  been  thus  vested  in  the  right  of  retention,  the  only  question 
vas  whether  defr.  had  acquired  it  from  them,  and  upon  that  point  there 
seemed  to  be  no  room  for  doubt.  Lord  Kinloch  held  that  the  possession 
had  never  passed  out  of  the  hands  of  the  bankrupts,  and  that  a  real  right 
of  pledge  or  retention  would  never  be  constituted  by  contract  apart  from 
actual  transference  of  the  possession. 

AcL— Clark,  Shand.     Agent— Henry  Buehan,  8.S.C, Alt—^l-Oen.,  D. 

Mackenzie.    Agents-James  S.  Mack,  S.S,C. 

£bskinb  Bevsbidob  &  Co.  and  J.  A.  Beyeeidge  v.  Bobeet  Beybbidob 

AND  EfiSKINE  BBYEBtDaB's  TbS. — Juljf  10. 

Part9ter^ip — Powers  of  Manager. — ^Action  by  J.  A.  Beveridge  of  Bruce- 
Md  against  his  uncle,  Bobert  Beveridge,  and  the  testamentary  trustees  of 
his  £ither,  the  late  Erskine  Beveridge  of  Dunfermline. 

The  late  Erskine  Beveridge,  prior  to  his  death,  made  an  agreement  with 
his  brother  Bobert  that  the  latter  should  manage  his  manufacturing  business 
at  a  salary  of  £1200  a-year.  Thereafter,  and  shortly  before  his  death,  he 
entered  into  a  contract  of  co-partnership  with  his  son,  the  present  pursuer, 
which  stipulated  that  in  the  event  of  the  father's  death  during  the  sub- 
aistettoe  of  the  contract,  the  co-partnery  was  to  remain  in  force  as  between 
pursuer  and  his  father's  trustees,  and  that  the  whole  management  of  the 
bnriness  was  to  remain  with  defr.,  Robert  Beveridge,  till  the  expiry  of  the 
contract,  but  that  without  infringing  upon  the  co-partnery  rights  of  pursuer. 

Erskine  Beveridge  died  in  1864,  and  on  his  death  his  tr&,  who  claimed 
to  be  partners  under  the  foregoing  contract  as  in  his  room,  appointed  defr., 
Bobert  Beveridge,  one  of  their  number,  to  act  for  them.  This  action  was 
raised  to  ascertain  the  powers  which  were  then  vested  in  Bobert  Beveridge 
as  manager  and  representative  of  the  trustees. 

The  conclusions  of  the  action  were  directed  against  (1)  the  signing  by 
Bobert  Beveridge  of  the  company  name ;  (2)  the  introduction  by  him  oC 
power-looms  and  other  machinery  into  the  factory  without  the  consent  ol 
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pnnaer;  (3)  the  leaving  by  him  of  blank  cheques  with  clerks  and  eaabiera 
to  be  need  in  the  condnct  of  the  business  daring  his  absence  from  the 
factory;  (4)  the  deposit  of  co.  fands  in  the  Oriental,  and  other  colonial  banks; 
and  (5)  the  making  written  contracts  or  agreements  with  managers,  serrants, 
etc.)  disapproved  of  by  parsaer.  There  were  certain  other  condnsions  of  a 
less  definite  character  against  Robert  Beveridge  acting  as  a  partner, 
exercising  any  control  over  pursuer,  eta  eta 

The  ll  O.  (Barcaple),  after  a  proof^  dismissed  the  action.  Pnnaer 
reclaimed,  and  found  the  Court  altered  for  pursuer  as  to  (1)  the  signiogof 
the  company  name;  (2)  the  leaving  of  the  blank  cheques;  and  (3)  the 
deposit,  of  company  monies  in  foreign  banks.  But  they  asaoiMed  defr. 
from  the  conclusions  (1)  as  to  the  power-looms  and  (2)  as  to  the  agreements 
with  managers  and  servants;  and  quoad  ultra  they  dismiss  the  action. 

With  regard  to  the  signing  of  the  company  name,  that  was  not  a  right 
which  vested  in  defr.  as  manager.  Neither  did  it  vest  in  him  as  one  of  the 
trustees,  and  as  empowered  by  the  other  trustees  to  act  for  them,  because 
although  trustees  becoming  partners  of  a  company  in  room  ofadeoeasiog, 
partner  might  have  all  the  beneficial  rights  of  partnership,  they  had  not, 
either  jointly  or  severally,  the  rights  ot  admimstraiion  competent  to  ordinaiy 
partners.  With  regard  to  the  blank  cheques  and  the  deposits  in  foreign 
banks,  these  were  acts  beyond  the  ordinary  powers  of  a  manager,  andso&r, 
they  found  for  pursuer;  but,  as  to  the  other  matters,  it  either  appeared  that 
defr.  was  acting  within  his  powers,  or  pursuer's  demands  were  too  vagne 
and  indefinite,  to  warrant  the  Court  in  interfering. 

AeL—SoL-Gen.,  Oifard.   AgenU—  Wothenpoan  d:  Mack,  S.S.C. itt.— 

Clark,  WaUon,  A.  Moncrief.    AgeiU-^T,  J.  Gordon^  W.S. 

A.  V,  B.—July  10. 

Marriage  Contract — Provmon  to  Widow, — Special  case  to  determine  the 
rights  of  a  lady,  who  had  married  a  second  time,  under  the  marriage  contract 
and  trust-disposition  of  her  first  husband.  The  first  husband,  in  his 
marriage  contract,  provided  to  his  wife,  should  she  survive  him,  an  annuity 
of  £400  aryear,  but  restrictable  to  £100  in  the  event  of  her  marrying  again. 
By  a  subsequent  trust-disposition  and  settlement,  he  provided  to  her  an 
annuity  of  £1500,  without  adding  any  restriction  in  case  of  her  second 
marriage,  but  declaring  the  provision  to  be  *'  in  full  of"  that  contained  in 
the  marriage  contract  The  widow,  after  her  first  husband's  death  in  1864, 
married  again,  and  demanded  payment  of  the  unrestricted  provision;  the 
trus.  contending  that  the  provision  was  subject  to  the  restrictioa  ex- 
pressed in  the  marriage  contract 

The  Court  acceded  to  the  claim  of  the  lady,  and  found  her  entitled  to  the 
unrestricted  providon  of  £1500. 

Act.—^ifford,  Stewart AlL—Clarh^  A.  Mimerief. 


HIGH  COURT  OF  JXJSTICIAEY. 
(Before  Lord  Justice-Clerk,  Lords  Cowan,  Neaves,  and  Jerviawooda) 

BlAIB  V,  SaKDEKAK  and  LtTXSDBK. — Jvdif  17. 
Salmon  Fisheries  Act  1862 — Summary  Procedure  Act — Appeals  were 
certified  from  Perth  Circuit  Court  in  two  complaints  by  Blair  as  authorised 
to  prosecute  for  the  Tay  Fisheries'  Board,  against  Lumsden  and  Sandeman, 
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oooQinerB  of  two  milla  The  complaints  were  presented  under  the  Summary 
Procedure  Act  1864,  and  charged  a  contrayention  of  the  Salmon  Fisheries 
Acts,  and  of  the  bye-laws  of  the  Commissioners,  in  so  far  as  respts.  did  place 
or  keep  hecks  or  gratings  at  the  intakes  of  the  lades  which  supply  the 
beetling  mills  as  required  by  the  bye-laws.  The  Sheriff  dismissed  the  com- 
plaints^ and  the  Court  affirmed.  Held,  that  the  charge  was  of  such  a  nature^ 
and  involved  questions  of  such  importance  and  value,  and  of  such  nicety  in 
law,  that  it  ought  to  have  been  brought  under  s.  29  of  the  Act  of  1862, 
and  that  the  Summary  Procedure  Act  was  inappropriate  to  such  a  matter. 
If  hecks  had  been  erected  and  wilfally  kept  open,  then  there  might  have 
been  reason  for  seeking  recovery  of  a  penalty  in  a  summary  manner  just  as 
for  fishing  in  close-time.  It  was  not  the  intention  of  the  legislature  that  a 
proprietor  or  occupier  should  be  brought  into  Court  in  the  summary  manner 
pointed  out  by  the  28th  section  of  the  Act  of  1862  in  order  to  tiy  a 
difficult  civil  question. 

Act, — Fraser,  ScoU.    Agents — Tfunnsm,  Dickson,  A  Shaw,  jfr.S.—-^ 
AU.—Balf(mr.    Agent-^ames  S,  Taylor,  S.S.C. 


8)&e  ScaitiB^  Jato  W^iiQUimt  nrib  S&mff  ([ami  l^^porlir* 

SHERIFF    COURT    OF    FORFARSHIRE,    DUNDER— Sheriffs 
Hbbiot  and  Guthbib  Smith. 

Wallace  &  Forbes  v.  D.  dc  W.  Robebtsok. — May  26, 1869. 
Side  of  Moveables — Delivery — Reputed  ownership — Possession — Security, 
— On  26th  January,  1866,  Peter  Gibson,  senior,  who  had  long  carried  on 
business  as  a  blacksmith  in  Dundee,  with  the  assistance  of  his  son,  Peter 
Qibson,  junior,  received  from  petitioners  £200,  on  the  understanding 
that  the  same  was  to  be  secured  over  the  implements  and  machinery  in 
his  workshop.  Of  same  date  he  granted  to  petitioners  an  assignation, 
whereby  he  conveyed  to  them  the  lease  of  his  premises,  and  sold  to  them 
the  tools,  implements,  and  utensils  of  every  kind  which  were  already  on 
the  premises,  or  which  might  be  brought  thereon  by  him,  conform  to 
inventoiy  annexed.  On  Saturday,  27th  Januaiy,  Mr  Forbes  went  to  the 
premises  about  4  o'clock,  after  the  workmen  had  left,  locked  the  door,  and 
pat  the  key  in  his  pocket,  but  returned  it  the  same  evening  to  one  of  the 
Gibsons.  Gibson,  senior,  was  present  on  this  occasion ;  and  the  ceremony 
of  pnttbg  the  assignees  in  possession  of  the  moveables  was  gone  through 
before  a  notary  and  witnesses,  and  an  instrument  of  possession  setting 
forth  what  had  taken  place  was  afterwards  expede.  On  Monday,  29th 
Jannary,  Gibson,  senior,  resumed  business  as  usual,  using,  as  before,  the 
implements  and  machinery  which  he  had  assigned  to  the  petitioners  on 
the  previous  Friday.  On  Tuesday,  30th  January,  he  took  his  son  into 
pvtoership,  under  the  name  of  Peter  Gibson  dc  Sou ;  and  the  petitioners 
assigned  to  the  new  firm  their  rights  in  the  lease  which  they  had  acquired 
from  Peter  Gibson,  senior.  On  the  same  day  petitioners  granted  a  lease 
to  the  new  firm,  whereby,  in  consideration  of  an  annual  payment  of  £20, 
they  were  to  be  allowed  to  use,  as  tenants  under  the  petitioners,  in  and 
for  the  business  of  the  firm^  the  tools  and  implements  formerly  conveyed 
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to  the  petitioners  by  P.  Gibson,  senior,  and  that  antil  Whitsanday,  1867. 
Thereafter  Qibson,  senior,  continued  to  carry  on  the  business,  aloag  with 
his  son,  under  the  above  firm,  and  remained  in  the  ostensible  and  repated 
ownership  of  the  yarious  tools  and  utensils  on  the  premises 

Peter  Gibson  and  his  firm  being  indebted  to  the  respondents,  he 
arranged  with  them  on  or  about  11th  June,  1868,  that  they  should  take 
over  a  punching  machine,  at  the  price  of  £5  58,  in  reduction  of  their 
account,  and  that  machine  was  removed  to  their  premises  accordingly; 
and  in  about  two  months  after  two  sets  of  dies  and  taps  were,  under  a 
similar  arrangement,  likewise  delivered  to  the  respondents.  These  articles 
were  all  embraced  in  the  assignation  granted  to  the  petrs.  by  Gibson, 
and  in  the  lease  granted  by  them  to  the  new  firm.  The  petrs.  accordingly 
presented  this  application  to  have  the  respts.  ordained  to  deliver  the 
machine,  eta,  to  them. 

The  respts.  pleaded  (1)  that  there  had  been  no  effectual  delivery  to  the 
purchasers  under  the  alleged  assignation;  (2)  that  the  articles  being  left 
in  the  possession  of  Gibson  dc  Son,  without  notice  of  any  kind  to  the 
public,  the  doctrine  of  reputed  ownership  applied. 

A  proof  was  taken,  and  thereafter,  on  28th  April,  1869,  the  S.  S.  pro- 
nounced an  interlocutor  by  which,  after  finding  the  &cts  that  had  been 
established,  he  finds,  in  law,  that  the  proceedings  foresaid  were  insuffi- 
cient to  transfer  to  and  vest  in  the  petrs.  liny  right  of  property  in  the 
articles  in  question,  the  real  right  in  which  was  effectually  acquired  by  the 
respts.  from  the  said  Peter  Gibson,  senior:  Therefore,  sustains  the  defences; 
dismisses  the  petition,  and  decerns:   Finds  the  petrs.  liable  in  expenses,  etc 

Note, — As  usual  in  attempts  to  create  a  security  over  moveables  left  in 
the  debtor's  possession,  the  transaction  between  Messrs  Wallace  &  Forbes 
and  Mr  Gibson  is  called  a  sale — the  price  paid  being  said  to  be  £200. 
It  is  quite  obvious  that  that  was  not  the  true  character  of  the  proceeding. 
The  £200  was  advanced  by  the  petitioners  to  assist  Mr  Gibson  to  pay  a 
bill  due  to  John  Brown  &  Co.  (Limited),  and  to  enable  him  to  cany  on 
business.  Mr  Gibson  candidly  admits  as  much.  "  When,**  he  says,  **  I 
sold  the  things  to  Wallace  &  Forbes,  I  q^iite  understood  they  were  to  be 
left  with  me  to  carry  on  the  business,  otherwise  I  never  would  have 
agreed  to  it."  He  also  gives  such  explanations  as  show  that,  although 
the  name  on  his  sign  was  changed  from  Peter  Gibson  to  Peter  Gibson  & 
Son,  there  was  practically  not  the  slightest'  change  in  the  relation  which 
had  long  subsisted  in  regard  to  the  business  between  him  and  his  son 
Peter.  The  whole  transaction  was  just  an  attempt  by  a  tradesman  in 
pecuniary  difficulties  to  raise  money  by  pledging  his  stock-in-trade  without 
closing  his  business  or  parting  with  the  possession. 

Of  late  years  attempts  of  this  kind  have  been  frequently  made,  but  it  is 
seldom  that  the  ingenuity  of  the  conveyancer  is  rewarded  with  succesa 
The  difficulty  consists  in  its  being  a  fundamental  principle  in  our  law, 
that  no  right  of  property  in  moveables  can  be  transferred  otherwise  than 
by  delivery — a  thing  which  is  effected  not  by  the  mere  execution  of  deeds, 
such  as  an  instrument  of  possession,  but  by  the  subject  which  is  trans- 
ferred being  actually  and  corporeally  reduced  into  the  possession  of  the 
transferee,  with  the  intention  that  the  possession  should  be  thereafter  his. 
What  the  law  requires  is  well  expressed  by  a  text  of  the  Boman  law— 
^AdipiKimur  postestumem  earpore  et  animo,  neque  per  u  <mvmo  aut  perte 
corpore."    It  is  thus  not  sufficient  to  go  through  tiie  meceform  of  taking 
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possoBsion,  for  the  proceeding  most  involve  a  patent  yisible  change  in  the 
posaeBdon.  Agreeably  to  tlus  principle  it  has  been  frequently  decided 
that  no  seonritj  can  be  constituted  over  moveables  retenta  possessione 
In  the  case  of  The  Union  Bank  v.  Madxnzie,  27th  March,  1865,  Lord 
Kinloch  says — ''Nothing  has  been  more  common  than  to  endeavour  to 
constitate  a  security  over  moveable  machinery  for  money  advanced,  by 
giving  a  disposition  to  the  lender,  who  then  executes  a  lease  in  favour  of 
the  borrower,  under  which  the  borrower  is  assumed  to  have  thereafter 
possessed.  But  the  attempt  has  been  invariably  unsuccessful,  and  such 
alibied  possession  has  never  been  held  to  complete  a  real  right  to  the 
moveables  in  the  person  of  the  debtor.'*  No  doubt  in  the  above  case  his 
lordship's  judgment  was  reversed  by  the  Court;  but  that  reversal  pro- 
ceeded on  the  specialty  that  the  bank  who  advanced  the  money  to  make  the 
purchase  took  the  disposition  to  themselves,  and  the  bankrupts  were  thus 
never  vested  in  the  property  before  they  entered  into  possession.  The 
case  would  have  been  the  same  as  the  present  if,  instead  of  re-letting  the 
premises  to  Peter  Gibson,  the  petitioners  had  given  them  to  a  stranger, 
and  their  rights  were  now  called  in  question  by  that  person's  creditors. 
Bat  although  the  creditor  was  preferred  on  the  above  ground,  the  Judges 
affirmed  the  law  as  laid  down  by  Lord  Kinloch,  Lord  Deas  observing, 
"  whether  the  deed  granted  be  ex  facie  in  the  form  of  a  security,  or  ex 
fade  absolute,  qualified  by  a  back  bond,  there  must  be  a  change  of  po9' 
tesfion  of  the  rwnedbles,  otherwise  they  will  remain  open  to  the  diligence  of 
the  creditors  of  the  party  granting  the  deed,  who  retains  the  whole  pos- 
session he  previously  had." 

In  questions  of  this  sort  there  are  three  cases  which  require  to  be 
discrioiinated : — (1)  Where  the  seller  and  lessee  of  the  goods  are  the  same 
person;  (2)  where  the  lessee  is  the  same  person  as  the  seller,  but  he 
coQtinues  to  carry  on  business  under  a  different  name ;  and  (3),  where  the 
lessee  is  different  in  name  as  well  as  person  from  the  individual  by  whom 
the  goods  were  transferred  to  the  lessor. 

l^e  first  case  is  simply  a  sale  reUnta  possegsione,  and,  on  the  above 
anthorities,  null.  In  the  second,  the  transaction  would  not  be  more  valid; 
for  provided  the  individual  was  the  same,  the  name  by  which  he  may  be 
called  is  a  matter  of  indifference.  A  man  could  not  defeat  the  rule  of 
law  by  changing  his  name  after  the  sale  from  Brown  to  Smith,  for  the 
fact  would  remain  that  the  goods  had  never  been  out  of  the  custody  of 
the  seller,  and  no  property  had  passed  to  the  purchaser.  Nor  would  it 
alter  the  com[^6zion  of  the  case  that  the  firm  which  before  the  assigna- 
tion was  known  as  Brown  &  Co.  was  thenceforth  to  be  known  as  Brown 
k  Son — ^the  partners  remaining  the  same. 

The  third  case  is  a  more  difficult  question,  for  here  there  is  no  longer 
identity  between  the  owner  who  sells  and  the  person  who  continues  the 
possession  as  lessee  of  the  purchaser.  This  is  the  case  which  comes  closest 
to  The  Union  Bank  v.  Mackenzie;  and  it  was  evidently  what  the  parties 
here  had  in  view  when  they  made  their  arrangements.  But  the  S.  S.  does 
not  think  it  necessary  to  pronounce  any  opinion  upon  it,  for  the  simple 
reason  that  it  is  not  the  case  that  is  averred  on  record.  The  petitioners 
expressly  aver  "  that  no  formation  of  partnership  (between  the  Qibsons, 
senior  and  junior)  took  place  until  the  30th  January,  1866  " — answer  to 
respondents'  second  statement;  and  "the  firm  of  Peter  Oibson  &  Son 
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(then  for  the  first  time  formed)  was  on  or  about  the  30tb  Jannaiy,  1866, 
painted  on  the  signboard  of  the  said  premises  " — condescendence,  art.  6. 
Bat  the  key  was  re-delivered  to  Peter  Gibson  on  the  Saturday  night,  and 
the  premises  were  opened  as  usual  on  Monday,  and  hence,  when  the  firm 
came  to  be  formed  on  Tuesday  morning,  the  goods  never  had  been  out  of 
the  possession  of  Mr  Qibson,  senior.  The  jm  in  re  was  still  vested  in 
his  person,  and  the  petitioners  had  but  a  bare  personal  title  to  the 
property.  That  being  the  state  of  the  title  on  the  morning  of  the  30th 
January,  it  could  not  be  altered  by  anything  that  took  place  in  the  course 
of  the  day.  The  petitioners  conveyed  in  lease  certain  effects  to  the  new 
firm;  but  then  they  were  not  theirs  to  assign.  The  new  firm  acquired 
them,  not  from  the  petitioners,  but  from  Peter  Gibson,  senior,  as  his 
contribution  to  the  partnership  stock.  Farther,  they  acquired  them,  not 
by  the  subordinate  title  which  is  given  by  a  lessor  to  a  lessee,  but  as  their 
absolute  property,  the  same  as  any  other  trading  firm  has  in  its  effects; 
and  consequently,  when  the  punching  machine  came  to  be  given  to  the 
respondents,  Peter  Gibson  had  a  perfectly  good  title  to  transfer  it  or  to  do 
what  he  liked  with  it. 

It  is  not  clear  how  far  the  English  doctrine  of  reputed  ownership  is 
operative  in  Scotland,  because  it  springs  from  an  ancient  statute  (the  21 
Jaa  I.,  c.  19),  the  object  of  which  was  to  prevent  deceit  by  a  trader  from 
his  visible  possession  of  property  to  which  he  is  not  entitled.  Bat 
Professor  Bell  contends  that  a  like  result  is  effected  by  the  principles  of 
the  common  law  of  Scotland,  and  it  is  interesting  to  note  the  bearing  of 
the  English  cases  on  this  aspect  of  the  question.  Although,  where  there 
is  a  notorious  usage  in  a  certain  trade  to  employ  utensils  obtained  on  hire 
— ^such  as  the  machinery  of  coal  works,  barges  hired  by  coal  merchants, 
etc — the  notoriety  of  the  custom  is  held  to  rebut  the  presumption  of 
ownership  which  would  otherwise  arise  from  the  possession  of  the  goods 
{Priestly  v.  Prat^  Law  Rep.,  2  Ezch.  101) ;  yet  when  there  is  no  such 
custom,  and  utensils  necessary  for  carrying  on  a  trade  are  hired  or  leased 
to  a  trader,  they  will,  prima  facie^  be  considered  as  in  his  reputed 
ownership.  Thus  the  vats  and  utensils  in  a  brewery  {Horn  v.  Baker,  9 
East  215),  and  the  implements  in  a  mill  and  iron  forge  {Clark  v.  Crown- 
ihaWy  3  B.  and  Ad.  804),  have  been  considered  to  be  in  the  reputed 
ownership  of  the  hirer  or  lessee.  In  any  aspect,  therefore,  which  can  be 
taken  of  it,  the  transaction  founded  on  by  petitioners  does  not  appear  to 
be  one  which  can  be  legally  supported. 

The  petrs.  appealed,  and  the  Sheriff  (26th  May,  1869)  pronounced 
the  following  judgment: — The  Sheriff  having  heard  parties*  procura- 
tors on  the  petitioners*  appeal  against  the  interlocutor  of  28th  April  ]ast» 
and  made  avizandum,  and  having  considered  the  record,  proof,  and 
whole  process,  dismisses  the  said  appeal,  and  adheres  to  the  interlocutor 
appealed  against,  and  decerns. 

Note. — ^The  Sheriff  will  endeavour  to  state  in  a  few  sentences  the 
ground  on  which  he  proceeds  in  adhering  to  this  interlocutor. 

The  law  is  very  jealous  of  any  dealings  in  regard  to  moveables  which  go 
to  alter  the  ordinary  rule  that  possession  presumes  property.  As  the  Lord 
Justice  Clerk  said  in  the  case  of  Anderson,  1st  June,  1866,  the  law  of 
Scotland  is — "  Tradiiumibus  non  nudU  pactis  transferuntvr  rerum  dominiaJ* 
Every  legitimate  cause  of  possession  makes  an  exception  to  the  credit  of 
apparent  ownership.     What  is  there  in  the  present  case  to  counteract  the 
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reputed  ownership  in  Peter  Gibson  &  Son'^  The  Sheriff  is  of  opinion  that 
the  public  had  no  due  warning  that  Peter  Gibson  &  Son  were  not  the 
owners  of  the  implements  in  question.  The  transaction  was  of  a  peculiar 
natare.  The  law,  as  stated  by  Bell  in  his  Commentaries  /.,  167,  is — 
"  Where  property  has  been  sold  privately,  and  immediately  afterwards  let 
oat  to  hire  by  the  purchaser  to  the  former  owner,  the  separation  of  pos- 
session as  owner  and  tenant  is  so  thin,  and  the  collusion  so  difficult  to  be 
detected,  that  this  seems  a  case  proper  to  be  disposed  of  on  the  principle 
of  reputed  ownership.  This  is  a  transaction  which  frequently  takes  place 
where  machinery  used  in  trade  is  attached  by  the  diligence  of  a  creditor; 
the  goods  or  implements  being  purchased  or  given  over  to  the  creditor,  he 
grants  the  use  of  the  machinery  to  the  debtor  for  a  rent,  and  the  business 
goes  on  as  before.  In  such  cases  a  separate  creditor  of  the  debtor  has 
been  held  entitled  to  take  the  property  as  that  of  his  debtor,  unless  the 
change  of  property  has  been  notorious."  The  transaction  in  the  present 
is  exactly  that  put  by  Mr  Bell,  except  that  it  is  said  that  the  property  was 
conveyed  to  the  petitioners  by  Peter  Gibson,  and  was  immediately  hired 
back  by  them  not  to  Peter  Gibson,  but  to  Peter  Gibson  k  Son. 

The  Sheriff  is  of  opinion,  looking  to  the  circumstances  of  this  case,  that 
this  distinction  is  too  fine.  Peter  Gibson  himself  was  practically  out  of 
boaineas  before  the  alleged  partnership,  and  the  business  was  in  reality 
carried  on  by  the  son.  Peter  Gibson  says  in  his  evidence,  p.  9,  ''  I  had 
been  in  bad  health  for  a  long  time,  and  my  son  Peter  had  taken  charge  of 
my  business  for  years  before  he  was  my  partner.  After  he  became  my 
partner  he  continued  to  take  the  active  charge  as  before.  I  paid  him  no 
fixed  wages.  He  lived  with  me,  and  just  got  what  he  wanted  out  of  the 
business.  He  continued  to  live  with  me  after  the  partnership,  and  just 
helped  himself  as  before."  The  business,  previous  to  30th  January,  1866, 
was  carried  on  by  the  son  acting  for  his  father  and  himself  After  that 
date  it  is  still  carried  on  by  the  son  acting  for  his  father  and  himselt 
Previous  to  that  date  the  son  signed  ''for  Peter  Gibson,  Peter  Gibson, 
jonr.;"  afterwards  he  signed  *'  Peter  Gibson  &  Son."  It  is  said  a  new 
penona  came  into  life  on  or  about  30th  January,  1866,  but  then  it  was 
composed  of  the  same  two  individuals  as  had  previously  been  interested 
in  and  depending  on  the  business.  There  was  no  intimation  given  to  the 
pablic  on  or  about  30th  January,  1866,  by  advertisement  in  the  news- 
papers, or  by  any  circular  addressed  to  those  accustomed  to  deal  with  the 
concern,  that  any  change  had  taken  place.  The  change  was  certainly  not 
'^  notorious."  The  business  went  on  very  much  the  same  as  before.  It 
may  be  quite  true  that  after  that  date  letters,  bills,  and  invoices  are 
sigoed  differently;  but  unless  the  attention  of  the  public  was  drawn  to  the 
change,  it  would  take  place  almost  imperceptibly.  There  was  no  tufh 
ttantial  difference  between  the  party  who  sold  to  the  petitioners  and  those 
to  whom  the  petitioners  hired  the  implements.  The  father,  Peter  Gibson, 
sold  to  the  petitioners  the  implements  used  in  the  business  carried  on  for 
the  two  by  the  son,  and  the  petitioners  hire  back  the  same  implements  to 
the  same  concern  carried  on  for  the  two  by  the  son.  So  far  as  appears, 
there  was  nothing  whatever  to  put  the  public  on  their  guard.  Had  there 
even  been  evidence  that  it  was  usual  in  the  trade  that  such  implements 
should  be  hired  out,  it  would  have  strengthened  the  petitioners'  case,  but 
there  is  no  such  evidence. 

On  the  whole^  the  Sheriff  considers  that  the  respondents  were  entitled 
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to  presome  that  the  implements  in  poflseasion  of  Peter  Gibson  belonged  to 
him,  and  that  they  were  not  to  blame  in  receiving  the  implements,  which 
seem  to  have  been  given  to  them  by  Peter  Gibson  volontarily,  and  without 
any  notice  that  the  same  were  the  property  of  the  petitioners. 
Act,— Hendry, AU.^Beid. 

SHERIFF  COURT  OF  EDINBURGH.— Sheriff  Davidson. 

(Ddii  Recovery  Court,    Before  Sheriff  Davidson.  J 

FoBSTTH  V,  Mackkbst  (Lanrie's  Trustee)  and  Mbs  F.  Chapman  or  Bill 

Agent  and  Client — Sequestration — Trustee, — ^Mr  Walter  Danlop  Kennedy 
Lanrie  in  1861  granted  a  private  tmst  deed  for  behoof  of  creditors  in  favour 
of  Mr  Officer,  S.S.C.  Officer  accepted  and  acted  as  trustee,  and  sustained 
the  chums  of  a  number  of  creditors.  On  6th  Feb.,  1864,  Laurie  was 
sequestrated  on  the  petition  of  Mr  James  Bell,  S.S.C.  Bell  was  appointed 
trustee.  No  creditors  claimed  in  the  sequestration  whose  debts  were 
incurred  prior  to  the  date  of  the  trust  deed.  Mr  Bell  reported  to  the  second 
meeting  of  creditors  on  17th  March,  1864,  that  he  was  entitled  to  set  aside 
the  trust  deed  in  Mr  Officer's  favour,  and  asked  instruction&  The  creditors 
unanimously  resolved  to  take  time  to  consider  the  question.  On  22d  June, 
1864,  Bell,  without  again  consulting  the  creditors  or  the  commissioners^ 
prepared  a  memorial,  and  laid  it  before  Mr  Donald  Mackenzie,  advocate, 
who  advised  that  the  sequestration  did  not  set  aside  the  trust  deed,  and  that 
the  trust  creditors  were  entitled  to  a  preference  upon  the  funds  conveyed  to 
Mr  Officer,  but  that,  subject  to  these  preferences,  Mr  Bell  might  administer 
the  trust  funds.  Mr  Bell,  without  the  knowledge  or  consent  of  the  creditors 
or  commissioners,  raised  a  declarator,  count,  reckoning,  and  payment  against 
Officer,  under  which  he  obtained  the  trust  funds.  The  trust  creditors  then 
lodged  claims  to  be  preferably  ranked  upon  these  funds.  Mr  Bell  rejected 
the  claim  of  preference,  contrary  to  the  opinion  of  Mr  Mackenzie.  The 
creditors  appealed,  and  Lord  Mure,  Ordinary  on  the  Bills,  sustained  the 
appeals.  Mr  Bell  reclaimed,  and  the  Court,  without  indicating  any  opinion 
on  the  merits,  ordered  a  record  to  be  made  up.  All  these  legal  proceedings 
were  carried  on  without  any  instructions  from  the  creditors  or  commissioners. 
Mr  Bell  died  in  November  last,  and  Mr  Lindsay  Mackersy,  W.S.,  was 
appointed  trustee  in  his  place.  The  appeals  being  intimated  to  him,  he 
reported  the  matter  to  a  meeting  of  creditors  on  18th  Feb.,  1869,  and  was 
directed  not  to  enter  appearance.  The  appeals  were  accordingly  sustained 
by  the  Lord  Ordinary  in  absence. 

Mr  Forsyth,  the  law  agent  in  the  sequestration,  now  sued  Mrs  Bell  as 
executrix  of  the  late  trustee,  and  Mr  Mackersy  the  present  trustee  for  £47, 
being  the  amount  of  his  account  incurred  in  the  appeals^  pleading  that  it 
was  due  by  one  or  other  of  them. 

Mrs  BeU  pleaded  that  any  employment  of  the  pursuer  by  the  late  Mr  Bdl 
was  by  Mr  Bell  in  his  capacity  as  trustee  on  the  sequestrated  estate  of  Mr 
Laurie,  and  for  behoof  of  the  creditors  in  the  sequestration  for  the  purpose 
of  maintaining  deliverances  which,  in  the  discharge  of  his  duty,  Mr  Bell  as 
trustee,  pronounced  on  claims  made  by  certain  persons  as  creditors:  That 
the  defender,  who  is  his  widow  and  executrix,  had  not  intromitted  with  any 
part  in  the  sequestrated  estate:  That  there  are  funds  in  the  hands  of  the 
present  trustee  more  than  sufficient  to  meet  any  debt  due  to  the  pursuer: 
That  defr.,  as  Mr  Bell*s  executrix,  did  not  represent  him  as  trustee  in  the 


IN  SHBBIFP  0OUBT8.  477 

seqaestration,  and  is  not,  and  cannot  be,  a  party  to  the  litigations  in  which 
the  pursuer  alleges  that  he  was  employed:  That  in  no  view  coold  defr.  be  held 
liable  as  an  individual :  And  that  there  were  no  grounds,  either  in  fact  or  law, 
00  which  defr.,  either  as  Mr  Bell's  executrix,  or  as  an  individual,  could  be 
fooDd  liable  in  payment  of  the  sum  sued  for. 

Mr  Mackersy  pleaded — (1)  That  Mr  Bell  having  intromitted  with  the 
funds  in  the  hands  of  Mr  Officer,  not  only  without  the  instructions  of  the 
creditors  or  the  commissioners,  but  contrary  to  the  directions  given  at  the 
second  meeting  of  creditors,  the  estate  cannot  be  made  liable  for  the  con- 
sequences  of  the  fault  of  the  trustee;  (2)  The  late  trustee  having  rejected 
the  claims  of  preference  by  the  appealing  creditors,  and  having  litigated 
with  them  without  advising  with  the  creditors  or  with  the  commissioners 
on  the  estate,  and  being  in  mali  Jlde,  his  estate  is  liable  in  the  expenses 
thereby  incurred. 

A  proof  was  led  and  parties  heard  before  the  Sheri£  For  Mrs  Bell  it 
was  contended  that  the  creditors  had  given  no  instructions  at  the  second 
meeting,  and  that  the  trustee  was  entitled  to  deal  with  the  claims  lodged, 
and  to  defend  his  deliverances. 

Mr  Mackersy  contended  that  a  trustee  could  not  act  in  opposition  to  the 
directions  of  the  creditors,  or  involve  them  in  a  litigation  without  instructions, 
except  at  his  own  risk;  and  he  referred  to  the  Bankruptcy  (Scotland)  Act 
1856,  ss.  82  and  96,  Einnear  on  Bankruptcy  260,  and  to  the  following 
cne»^Boaz  v.  Craig's  Gra.,  8  S.  175;  Gray  v.  Fraser,  12  D.  684;  and  Gray 
v.  Newlands,  1  S.  U4. 

The  Sheriff  having  made  avizandum,  pronounced  an  interlocutor,  in  which 
he  finds,  in  fact,  that  it  is  admitted  the  business  stated  in  the  account  sued 
for  was  done  by  pursuer,  on  employment  of  the  deceased  James  Bell,  S.S.C., 
who  was  trustee  on  the  sequestrated  estate  of  Walter  Dunlop  Kennedy 
Laorie:  That  pursuer  looked  to  the  said  James  Bell,  both  as  the  said  trustee 
and  as  an  individual,  for  payment  for  the  business  so  done  by  him :  That  at 
the  second  meeting  of  creditors  (1 7th  March,  1864),  under  the  sequestration 
of  the  said  Laurie,  the  creditors  resolved  to  take  further  time  to  consider  as 
to  certain  legal  proceedings  and  other  proposals  suggested  to  them  by  the 
said  trustee :  That  there  was  no  meeting  of  creditors  thereafter,  and  that  no 
instructions  were  given  by  the  creditors  or  by  the  commissioners  to  the  said 
trustee,  with  reference  to  the  legal  proceedings  taken  by  the  trustee  set  forth 
in  the  account  now  sued  for:.  That  it  does  not  appear  that  the  said  creditors 
were  cognisant  of  the  said  proceedings,  and  they  and  the  said  sequestrated 
estate  derived  no  benefit  therefrom;  Finds,  in  law,  that  the  defender, 
Lindsay  Mackersy,  W.S.,  as  now  trustee  on  the  sud  sequestrated  estate,  is 
not  liable  in  payment  to  pursuer  of  the  account  sued  for,  and  that  defender, 
Mrs  Fanny  Chapman  or  Bell,  as  executrix  of  the  said  James  Bell,  is  liable 
in  payment  thereof;  Therefore,  decerns  against  the  said  defender,  Mrs 
Chapman  or  Bell,  for  payment  of  the  account  libelled,  after  the  same  has 
been  taxed.  And  reserving  to  her  all  claims  against  the  trustee  and 
sequestrated  estate  of  the  said  Walter  Dunlop  Kennedy  Laurie  thereanent, 
if  she  any  has,  etc. 

Note. — ^The  account  libelled  is  an  account  for  certain  legal  proceedings  in 
the  Court  of  Session,  taken  by  Mr  Bell,  and  it  is  to  these  proceedings  2one 
this  case  relates.  A  number  of  documents  have  been  produced,  and  the 
history  of  the  whole  proceedings  in  the  sequestration  of  Mr  Laurie  has  been 
referred  to,  but  these  have  little  to  do  with  the  present  action,  except. 
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perhaps,  in  so  far  as  they  exhibit  how  completely  the  traatee  acted  without 
consultation  with  the  creditors  or  commissioners,  and  without  instractioDfl. 

It  may  be  said  against  inttructiom,  so  far  as  the  business  of  this  account 
is  concerned — ^for  the  determination  of  the  creditors  at  their  secood  meetiag 
was,  iu  fact,  an  instruction  to  the  trustee — ^not  to  act  without  their  further 
directions,  and  after  that  resolution  the  trustee  should  not  have  taken  these 
legal  proceedings  without  authority.  It  was  his  duty  to  have  called  a 
meeting  of  the  creditors  and  taken  their  instructions.  Further,  it  is  manifest 
that  the  creditors  under  the  sequestration  took  no  benefit  whatever  by  these 
proceedings. 

Mr  Bell  having  taken  upon  himself  to  employ  the  pursuer,  he  became 
personally  liable  to  the  pursuer;  and  his  executrix,  as  representing  him,  Ib 
now  liable.  If  she  has  any  recourse  against  the  trustee  or  estate  of  Mr 
Laurie,  the  decision  in  this  case  will  not  prevent  her  taking  such  steps  as 
she  may  be  advised  to  do. 

Act.'-David  Forsyth,  8.8,0. Alt— Lindsay  Mackeny,    W.8.,  and  T. 

Wallace,  8.8.C. 


Freight — Bill  of  Lading — GondUion, — Defts.  shipped  Portland  cement 
on  plt.*s  ship  to  be  carried  from  London  to  Sydney,  under  a  bill  of  lading 
by  which  *'  freight  was  to  be  paid  within  three  days  after  the  arrival  of  the 
ship,  and  before  the  delivery  of  any  portion  of  the  goods^"  After  arrival 
at  Sydney,  and  before  the  expiration  of  three  days,  the  ship  was  obliged  to 
be  sunk  in  order  to  extinguish  an  accidental  fire  which  had  occurred  in  her 
hold.  When  the  ship  was  afterwards  raised,  defts.'  goods  were  found  to  be 
no  longer  existing  as  cement,  and  the  consignees  accordingly  refused  to 
accept  them  or  to  pay  freight: — Held,  that  as  pits,  were  not  during  the  three 
days  ready  and  willing  to  deliver  the  goods,  they  could  not  recover  freight 
—Dut/iie  V.  HUton,  38  L.  J.  C.  P.  93. 

Specific  Performance— ^Aares  in  a  puUic  company — Acquiescence. — ^A 
broker  on  the  Stock  Exchange,  by  order  of  S.,  sold  for  the  account  some 
shares  in  a  company  to  another  broker,  who  bought  them  on  the  instructions 
of  W.  On  the  settling-day  W.  instructed  his  broker  that  G.  was  the  real 
purchaser,  and  directed  him  to  have  the  shares  transferred  to  G.  A 
transfer  to  G.  was  obtained  from  S.  The  instructions  so  given  by  W. 
were  without  G.*s  authority;  but  G.  was  afterwards  informed  of  the  use 
made  of  his  name,  and  was  also  told  that  his  account  with  the  company, 
of  which  both  he  and  W.  were  directors,  had  been  debited  with  the  price 
of  the  shares.  G.  protested,  but  did  not  repudiate  the  transaction  to 
S.  On  the  contrary,  he  retained  possession  of  the  transfer  which  had  been 
handed  to  him,  and  deposited  it  with  the  secretary  of  the  company  as  a 
security  for  the  amount  placed  to  his  debit  as  above  mentioned  He, 
however,  refused,  when  requested  by  S.,  to  register  the  transfer.  A  suit 
for  specific  performance  of  the  contract  of  purchase  was  instituted  by  S. 
against  G.  and  W.: — Held,  that  G.,  was  not^  under  the  circumstances,  at 
liberty  to  deny  that  he  was  the  purchaser;  and  as  the  company  was  being 
wound  up,  he  was  ordered  to  inidemnify  S.  against  the  calls  which  were 
being  made  upon  the  shares. — Sliepherd  v.  GHUtpie,  38  L.  J.  Ch.  67. 
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SPBcnrrc  Performakce — 8hare»  in  a  public  company — Stock-jobber 
—Stock  Exchange. — Pit.  by  his  brokers,  sold  to  defta.,  stock-jobbers,  200 
shares,  of  which  he  was  registered  proprietor,  in  a  limited  company.  The 
contract  was  not  in  writing,  but  it  was  made  for  the  settling-day,  and 
it  was  agreed  on  both  sides  that  it  was  to  be  interpreted  according  to 
the  usages  and  business  of  the  Stock  Exchange,  according  to  which 
the  jobber  is  bound  at  the  settling-day  either  to  take  the  shares 
himself  or  give  the  name  or  names  of  one  or  more  unobjectionable  trans- 
feree or  transferees.  Defts.  duly  named  seventeen  persons  into  whose 
names  the  shares  were  to  be  transferred,  and  pit  accepted  the  names 
and  executed  the  transfers.  On  settling-day  defts.  paid  the  purchase-money 
for  the  shares,  and  received  from  pit.  the  certificates.  Between  the  date  of 
the  contract  and  settling-day  the  company  stopped  payment  and  com- 
menced winding  up,  and  consequently  the  transfers  could  not  be  registered 
and  pit  was  placed  on  the  list  of  contributories.  On  a  bill  filed  by  pit 
against  defts.  for  specific  performance  and  indemnity: — Held,  rev.  decree 
of  Malins,  V.  C,  that  defb.  had  duly  fulfilled  their  contract,  and  that  any 
farther  liability  was  with  the  substituted  transferees,  and  not  with  them. 
--Coles  V.  Bristowe,  98  L.  J.  Ch.  81. 

Contributory — Conditional  contract  to  take  shares, — S.  offered  to  take 
shares  in  a  company  providing  he  got  a  building  contract,  and  the  directors 
resolved  to  give  him  the  contract  On  the  faith  of  that  resolution  ho  sent 
in  a  formal  application  for  shares  without  any  condition,  and  shares  were 
allotted  him.  The  contract  could  not  be  given  him  on  account  of  the 
winding  up  of  the  company: — Held,  that  his  name  must  be  removed  from 
the  list  of  contributories. — In  re  Aldborough  Hotel  Co.  (Lim,),  ex  parte 
Simpson,  38  L.  J.  Ch.  88. 

CoxTRiBUTOBY. — An  in&nt  shareholder  who  attains  his  majority,  after 
having  been  placed  on  the  list  of  contributories^  is  entitled  to  have 
hiar  name  removed  from  the  list  of  oontribntories,  notwithstanding  some 
delay.  Such  delay  disentitles  him  to  the  costs  of  getting  his  name 
removed. — In  re  Alexandra  Park  Co.,  ex  parte  Hart;  In  re  Bamed^s 
Banking  Co.,   ex  parU  Delmar,  38  L.  J.  Ch.  85. 

Injunction — Sale  of  business — Breach  of  covenant  not  to  carry  on  a 
trade. — A  tailor  having  sold  the  goodwill  of  his  business,  covenanted  with 
the  purchaser  not  to  "carry  on  or  be  concerned  or  interested  in  the 
bnainesB  of  a  tailor  within'*  a  fixed  distance  from  his  former  shop.  He  then 
engaged  himself,  as  a  joumejrman  tailor,  to  his  nephew,  who  carried  on  the 
same  trade  and  under  the  same  name  within  the  proscribed  limits.  Upon 
bill  filed  by  the  purchaser: — Held,  that  this  was  a  breach  of  the  covenant^ 
ind  injunction  granted  accordingly. — Newling  v.  Dobell,  38  L.  J.  Ch.  111. 

Company — Notice  to  take  Tenements  wider  Special  Act — Lands  Clauses 
Act — Damages. — ^The  special  Act  of  a  railway  company  enacted,  that  before 
the  company  entered  upon  or  took  any  tenement  under  the  powers  of  the 
Act,  they  should  give  six  months'  previous  notice  of  their  intention  to  take 
to  the  occupier;  and  incorporated  the  Lands  Clauses  Consolidation  Act 
(8  &  9  Vict,  c.  18): — Held,  first,  that  a  six  months*  notice  of  the  company's 
intention  to  take  certain  premises  given  to  the  occupier,  in  pursuance  of 
that  dause,  was  a  good  notice,  binding  the  company  to  proceed  under  the 
Isnds  Clauses  Act;  secondly,  that  such  occupier  was  entitled  to  maintain 
•n  action  of  mandamus  to  compel  the  company  to  serve  a  notice  to  treat 
nnder  s.  18  of  the  Lands  Clauses  Act,  and  take  all  steps  neoeaeaiy  to  assess 
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oompensatioD;  thirdly,  that  in  such  action  pit  might  recover  more  than 
nominal  damages. — Morgan  v.  Metrcp,  Bail.  Co,  (Ex.  Ch.),  38  L.  J.  C.  P. 

Warranty — SaU  by  Sample. — Upon  a  contract  for  a  sale  not  of  specific 
chattels,  bat  of  manufactured  goods  designated  by  a  description  known  to 
commerce,  the  fact  that  the  sale  is  by  sample  does  not  prevent  the  implica- 
tion that  the  parties  contracted  for  sale  of  goods  merchantable  as  of 
the  specified  description,  and  therefore,  although  the  goods  delivered  corre- 
spond with  the  sample,  the  contract  will  not  be  fulfilled  if  they  are  not 
merchantable  as  of  the  specified  description  by  reason  of  a  &ult  of  which 
the  sample  could  give  no  notice  to  the  purchaser  using  reasonable  diligence. 
Defts.  sold  to  pits.  2500  pieces  of  grey  shirting  to  accord  with  sample, 
each  piece  to  be  of  a  certain  weight  Defts.  were  themselves  the  manu- 
facturers of  the  shirting,  a  sample  of  which  was  exhibited  to  pits.  The 
goods  delivered  under  the  contract  accorded  with  the  sample,  but  in  order 
to  increase  the  weight  to  the  required  standard,  china  clay  had  been  intro- 
duced into  the  &bric,  and  by  reason  of  such  introduction  the  goods  became 
unmerchantable.  Pits,  could  not,  by  the  exercise  of  ordinary  diligence, 
have  ascertained  tlus  from  the  sample  that  was  submitted  to  them: — Heldt 
that  there  was  an  implied  warranty  that  the  goods  were  merchantable  as 
goods  of  the  specified  description  and  weight,  notwithstanding  that  the  sale 
was  by  sample  (Ex.  Ch.)  [Note  for  reference:  Jona  v.  Just,  37  L.  J.  Q.  B. 
89;  ante,  vol  xiL,  348,  380}— ifooeiy  v.  Oregson,  19  L.  T.  Bep.  N.  S.  458; 
38  L.  J.  Ex.  12. 

Master  and  Servant — Contrad. — P.,  a  builder,  being  in  want  of 
workmen  at  Sheffield,  wrote  for  some  to  the  secretory  of  the  Free  Labour 
Registration  Society.  He  received  from  the  secretary  a  letter,  inclosing  a 
blank  form,  which  showed,  when  filled  up,  the  nature  and  duration  of  the 
employment  and  the  wages  for  same,  and  which  was  headed,  '*  To  be  filled 
up  by  employers  requiring  hands  from  the  Free  Labour  Registration 
Society."  P.  filled  up  this  form,  and  signed  it  under  the  words  *'  Signature 
of  the  employer,"  and  inserted  his  address  at  Sheffield  after  the  words 
"  Address  of  employer."  This  form,  so  filled  up  and  signed,  was  received 
by  the  secretary  and  shown  to  C,  a  workman,  who,  with  others,  signed 
another  document,  headed, ''  Free  Labour  Society,"  in  which  it  was  stated 
that,  "having  accepted  employment  in  Sheffield,"  "we"  (the  persons  who 
had  so  signed  it)  agree  to  the  deduction  from  "  our  wages  '*  of  a  certain 
"  fee  to  the  said  society  for  obtaining  us  the  employment,"  and  also  "  not 
to  quit  the  service  of  our  employer"  without  just  cause: — Hdd,  that  there 
was  upon  the  face  of  this  document  a  sufficient  connection  between  it  and 
the  form  signed  by  P.  to  enable  the  two  to  be  taken  together  so  as  to  form 
a  written  contract,  signed  by  both  parties,  within  4  Gko.  IV.,  c.  34,  s.  3,  and 
therefore  to  be  a  contract  within  the  jurisdiction  of  the  Justices  to  make 
an  order  under  the  Master  and  Servant  Act  1867,  for  its  fulfilment  by  C, 
although  the  service  under  it  had  not  been  actually  commenced.  Quofre — 
whether  tUe  effect  of  the  Master  and  Servant  Act  1867,  is  that,  to  be 
within  such  jurisdiction,  the  contract  must  be  in  writing,  as  required  by  the 
4  Geo.  IV.,  c.  34,  &  3,  when  the  service  has  not  been  commenced.  It  is 
no  objection  to  an  information  and  complaint  laid  under  the  Master  and 
Servant  Act  1867,  that  the  complainant  claims  therein  the  fulfilment  of 
the  contract  of  service  instead  of  claiming  only  compensation  for  its  breach, 
or  ckiming  in  the  alternative  such  compensatiim  or  fulfilment — Crane  v. 
FoweU,  38  L.  J.  Mag.  Ca.  43. 
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ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPEEME  COTJETS  OF  GREAT  BRITAIN. 

No.  I.— CIVIL  JXJRISDIOnoy. 

Ik  advising  persons  who  are  engaged  in  transactions,  whether  of 
business  or  private  interest,  on  both  sides  of  the  border,  the  juris- 
diction  of  the  Courts  in  the  respective  countries  is  always  an  element 
necessary  to  be  considered.  There  are  few  questions  the  frequency 
of  whose  recurrence  to  the  mind  of  the  practitioner  contrasts  so  much 
with  the  paucity  of  authority  whereby  he  seeks  for  guidance.  It  will 
be  of  some  practical  interest  to  collect,  by  the  help  of  some  recent 
decisions,  the  principles  on  which  the  Courts  of  England  and  Scot- 
land respectively  assume  and  exercise  jurisdiction. 

The  word  ''jurisdiction,"  as  commonly  used,  and  as  above  loosely 
employed,  comprises  two  functions  of  a  Court  of  justice  which  are 
entirely  distinct,  namely,  jurisdiction,  properly  so  called,  being  the 
fonction  whereby  the  Judge  entertains  the  question  and  decerns,  and 
the  executive  or  coercive  function  by  which  the  Court,  through  their 
oflScers,  carry  their  decemiture  into  effect  by  legal  stress  over  the 
person  or  the  goods  of  the  party  decerned  against.  It  is  very  impor- 
tant, in  order  to  avoid  confusion,  that  these  different  functions  should 
be  distinguished  and  kept  separate. 

The  question,  moreover,  as  to  the  extent  of  a  Court's  power  to 
decern  and  execute  its  decrees  ought  to  be  kept  clearly  distinct  from 
the  question,  by  what  territorial  law  the  case  before  the  Court  ought 
to  be  decidei 

It  is  clear  that,  for  a  Court  or  tribunal  invested  by  an  independent 
State  with  supreme  judicial  and  coercive  powers,  the  two  following 
propositions  must  hold: — 

L  The  nature  and  extent  of  the  jurisdiction  of  the  Court  (i.e,,  of 
the  capacity  to  entertain  questions  and  decern)  is  determined  by 
rules  enacted  either  directly  by  the  supreme  legislature  of  the  State, 
or  indirectly  by  the  Court  itself  in  pursuance  of  the  authority  dele- 
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gated  to  it  from  the  State.  In  &ct,  these  rales  are  seldom  enacted 
directly  by  the  legislature,  and  commonly,  therefore,  the  jurisdiction 
of  ike  Supreme  Court,  in  an  independent  State,  is  that  which  the 
Uourt  assumes  in  accordance  with  its  own  rules. 

IL  The  nature  and  extent  of  the  Court's  coercive  powers  (or  of  its 
powers  to  execute  its  decrees)  are  determined  by  two  things,  namely, 
1.  Its  own  rules,  subject  to  modification  by  the  direct  action  (if  aay) 
of  the  legislature.  2.  The  physical  power  of  the  Court,  with  the  aid 
of  the  resources  at  the  command  of  the  State,  supporting  it  in  case  of 
need,  to  act  with  effect.  This  is  generally  dependent  on  the  presence 
within  the  territory  of  the  person  or  the  property  of  the  party  de- 
cerned against.  I  say  generally  dependent  on  these,  for  it  is  against 
the  person  or  property  that  legal  execution,  in  a  civil  society,  is  most 
commonly  directed.  The  sanction  of  the  law  is,  however,  sometimes 
brought  to  bear  in  the  way  of  what  Bentham  cdls  vicarious  punish- 
ment, and  sometimes  also  in  the  way  of  civil  disability  {e,g.,  attainder, 
outlawry).  These  last  powers  of  coercion  are  only  enforced  in  con- 
nection with  a  jurisdiction  founded  upon  criminal  act^  or  upon  the 
duty  of  allegiance. 

A  Court  may  clearly  exercise,  and  often  does  exercise,  jurisdiction 
where  it  has  no  power  whatever  of  coercion;  but  it  often  happens 
that  a  Court  wiU  refuse  to  exercise  jurisdiction  where  it  is  clear  that 
they  will  never  have  any  coercive  power  to  carry  their  judgment  into 
effect.  The  Court  of  Chancery  in  England  has  sometimes,  on  this 
account,  declined  to  exercise  a  jurisdiction  which  they  invariably 
claim  to  possess  {Carron  Co.  v.  M'Laren,  July  11,  1855.  5  CL  H. 
of  L.  Ca.  416,  and  cases  therein  cited). 

In  questions,  therefore,  which  relate  merely  to  the  jurisdiction  and 
coercive  powers  of  a  Court,  we  are  at  once  free  from  some  of  the 
most  puzzling  questions  which  beset  the  subject  of  the  "  Conflict  of 
Law&"  For  in  order  to  solve  the  question  as  to  the  jurisdiction  and 
coercive  powers,  the  primary  inquiry  is,  "  What  is  the  practice  of  the 
Court  itself?"  and  until,  by  the  answer  to  this  question,  it  is  seen 
whether  it  is  the  habit  of  the  Court  to  pay  deference  to  the  opinion 
of  foreign  jurists,  or  the  writers  on  so-called  intemationai  law,  it  is 
quite  idle  to  inquire  what  the  tendency  of  such  opinion  is.  It  will 
clear  the  ground  in  some  measure  to  say  at  once  that,  in  the  assumption 
of  jurisdiction  in  questions  merely  affecting  property,  the  Supreme 
Courts  in  England  are  not  in  the  habit  of  considering  the  opinion  of 
foreign  writers.  The  case  is  different  in  certain  questions  affecting 
status,  which  formerly  belonged  to  the  province  of  the  Ecclesiastical 
Courts,  and  are  now  administered  in  the  Court  of  Probate  and 
Divorce. 

Intimately  connected  with  the  subjects  o{  jurisdiction  and  coercion 
are  the  questions  as  to  the  extent  to  which  the  Court  will  recognise 
and  give  effect  to  &  foreign  judgment.  These,  like  the  former  ques- 
tions, depend  primarily  upon  the  rules  acknowledged  in  practice  by 
the  Court  itself.     But  in  questions  as  to  the  recognition  of  foreign 
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judgments,  nearly  all  Courts  are  in  the  habit  of  giving  some  weight 
to  foreign  opinioa  And,  therefore,  these  questions,  although  pri- 
mArily  depending  on  the  practice  of  the  particular  Court,  generally 
require  the  application  of  a  wider  range  of  authority  and  opinion 
dian  the  mere  questions  relating  to  the  jurisdiction  and  coercive 
authority  of  the  Court  It  may  be  here  observed  that  the  English 
Courts,  as  in  asserting  their  own  jurisdiction  they  are  indifferent  to 
foreign  opinion,  so,  in  giving  weight  to  the  judgment  of  foreign 
Courts,  they  exercise  a  comitaa  equal  to  that  of  the  most  liberal 
(Story,  Confl.  of  Laws,  a  590). 

I  have  now  considered  the  range  of  questions,  the  solution  of  which 
I  seek  to  apply  to  the  powers  of  the  Supreme  Courts  in  England  and 
Scotland,  and  the  mutual  relations  of  those  Courts  to  each  other.  I 
here  assume  that  the  principles  which  apply  to  the  Courts  of  inde- 
pendent States  furnish  the  starting  point  fix)m  which  these  mutual 
relations  are  to  be  reached.  But  the  preliminary  question  is,  how 
£sir,  and  with  what  modification,  can  the  principles  applicable  to  the 
Courts  of  independent  States  apply  to  the  Courts  in  England  and 
Scotland  respectively. 

It  is  obvious  that  the  Supreme  Courts  of  law  in  England  and 
Scotland  respectively  are,  in  no  sense  of  the  word,  really  the  Courts 
of  separate  independent  States.  These  respective  Supreme  Courts 
derive  their  authority  from  a  common  sovereign.  They  are  con- 
trolled by  t^e  same  appellate  tribunal  (except  as  to  criminal  matters), 
and  they  administer  the  laws  enacted  by  the  same  legislature.  There 
can,  therefore,  never  be,  in  the  true  sense  of  the  words,  any  conflict 
of  law  between  England  and  Scotland;  that  is  to  say,  whatever 
apparent  or  temporary  conflict  may  arise,  the  common  sovereign, 
whether  acting  through  the  legislature,  or  through  judicial  tribunals 
thereto  duly  empowered,  has  authority  to  compose  and  set  at  rest 
that  conflict. 

But  the  supreme  judicial  tribunals  of  England  and  Scotland  are 
very  analogous  to  the  tribunals  of  separate  independent  States,  and 
the  quasi-independence  which  these  Courts  have  arises  from  two 
circumstances: — (a)  The  sovereign,  acting  in  its  legislative  capacity, 
has  chosen  to  delegate  to  these  respective  Courts  supreme  judicial 
powers  extending  over,  not  the  whole  kingdom,  but  only  the  respec- 
ti?e  territories  of  England  and  Scotland.  (6)  Certain  authorities, 
admitted  to  have  great  weight  and  influence  in  the  House  of  Lords 
in  their  character  of  an  appellate  tribunal,  have  chosen,  in  theory  at 
least,  to  take  so  narrow  a  view  of  their  judicial  functions,  as  to  deem 
it  possible  that  a  conflict  of  laws  may  happen  between  the  two  conn- 
tries,  which  they,  in  their  judicial  character,  are  unable  to  compose. 

(a)  The  presently  existing  limitations,  under  legislative  authority, 
of  the  territorial  jurisdictions  of  the  Courts  of  England  and  Scotland, 
are  principally  contained  in  the  explicit  statements  of  the  articles 
ratified  by  the  Act  of  Union  (1707).  The  articles  which  bear  upon 
^  present  subject  are  the  following:-^ 
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"Art  1.  That  the  two  kingdoms  of  England  and  Scotland  shall, 
npon  the  first  day  of  May  which  shall  be  in  the  year  1707>  and  for 
ever  after,  be  united  into  one  kingdom  by  the  name  of  Great 
Britain."    .... 

"  Art  18.  That  the  laws  concerning  regulation  of  trade  customs, 
and  such  excises  to  which  Scotland  is,  by  virtue  of  this  treaty,  to  be 
liable,  be  the  same  in  Scotland,  from  and  after  the  Union,  as  in 
England,  and  that  all  other  laws  in  use  within  the  kingdom  of  Scot- 
land do,  after  the  Union,  and  notwithstanding  thereof,  remain  in  the 
same  force  as  before  (except  such  as  are  contrary  to,  or  inconsistent 
with,  this  treaty),  but  alterable  by  the  Parliament  of  Great  Britain. 
With  this  difference  betwixt  the  laws  concerning  publick  right,  policy, 
and  civil  government,  and  those  which  concern  private  right.  That 
the  laws  which  concern  publick  right,  policy,  and  civil  government 
may  be  made  the  same  throughout  the  whole  United  Kingdom,  but 
that  no  alteration  be  made  in  laws  which  concern  private  right, 
except  for  evident  utility  of  the  subject  within  Scotland." 

"Art  19.  That  the  Court  of  Session,  or  College  of  Justice,  do, 
after  the  Union,  and  notwithstanding  thereof,  remain  in  all  time 
coming  within  Scotland,  as  it  is  now  constituted  by  the  laws  of  that 
kingdom,  and  with  the  same  authority  and  privileges  as  before  the 
Union,  subject,  nevertheless,  to  such  regnlations  for  the  better  ad- 
ministration of  justice  as  shall  be  made  by  the  Parliament  of  Great 
Britain"  (with  corresponding  provisions  regarding  the  Court  of 
Justiciary,  the  Court  of  Admiralty,  and  other  Courts  of  law  in  Scot- 
land). **  And  that  no  causes  in  Scotland  be  cognoscible  by  the  Court 
of  Chancery,  Queen's  Bench,  Common  Pleas,  or  any  other  Court  in 
Westminster  Hall;  and  that  the  said  Courts,  or  any  other  of  the  like 
nature,  after  the  Union  shall  have  no  power  to  cognosce,  review,  or 
alter  the  acts  or  sentences  of  the  judicatures  within  Scotland,  or  stop 
the  execution  of  the  same." 

"  Art  25.  That  all  laws  and  statutes  in  either  kingdom,  so  &r  as 
they  are  contrary  to  or  inconsistent  with  the  terms  of  these  Articles, 
or  any  of*  them,  shall,  from  and  after  the  Union,  cease  and  become 
void,  and  shall  be  so  declared  to  be  by  the  respective  Parliaments  of 
the  said  kingdoms." 

More  recent  legislation  has  introduced  very  important  mutual 
relations  between  the  Courts  of  the  two  kingdoms,  which  it  will  be 
important,  in  a  complete  view  of  this  subject,  to  consider  in  detail 
For  instance,  the  Courts  of  the  two  countries  are  now,  to  some 
extent,  empowered  and  obliged  to  aid  each  other  in  compelling  the 
attendance  of  witnesses  for  examination,  45  Geo.  IIL,  c.  92,  6  and  7 
Vict,  c.  82, 17  and  18  Vict,  c  34*.  Before  these  Acts  the  Courts  of 
the  two  countries  were  quite  powerless  to  assist  each  other  in  com- 
pelling such  attendance  lBu8Jiby  v.  Mnnday,  5  Madd.  309).  Im- 
portant facilities  are  also  now  given  for  the  execution  of  judgments 
of  the  respective  Courts  within  the  part  of  the  United  Kingdom  over 
which  their  proper  jurisdiction  does  not  extend  (Judgments'  Exten- 
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skm  Act^  1868).  These  enactments  and  their  effect  will  be  more 
particularly  noted  in  the  sequel. 

The  Act  of  Union  has  often  been  quoted  as  an  authority  against 
the  interference  of  the  Court  of  Chancery  with  persons  who  are 
litigating  in  the  Court  of  Session.  But,  on  the  very  ground  that  the 
Act  of  Uaion  forbids  interference  by  the  Court  of  Chancery  with  the 
Court  of  Session  itself^  the  Court  of  Chancery  sometimes  uses  its 
authority  upon  those  who  are  personally  subject  to  its  jurisdiction,  to 
direct  or  prohibit  their  proceeding  in  the  Courts  of  Scotland,  just  as 
if  they  were  the  Courts  of  a  foreign  countiy  {Kennedy  v.  CaasUis,  2 
Stranston  313;  Bushby  v.  Munday,  5  Madd.  309). 

Lord  Campbell  (Chancellor)  in  giving  judgment  on  the  Bute 
guardianship  case  {Stuart  v.  Moore,  reported  4  Macqueen  49)  ob- 
serves, by  way  of  preface,  that,  as  to  judicial  jurisdiction,  Scotland 
and  England,  although  politically  under  the  same  Crown,  and  under 
the  supreme  sway  of  one  united  legislature,  are  to  be  considered  as 
independent  foreign  countries  unconnected  with  each  other. 

The  direct  action  of  the  legislature  has,  therefore,  to  a  great  ex- 
tent, assimilated  the  position  of  the  Supreme  Courts  in  England  and 
Scotland  respectively  to  that  of  the  Supreme  Courts  in  two  several 
aad  independent  states. 

(i)  Let  us  see  whether,  and,  if  so,  how  far  this  position  is  modified 
by  the  &ct  that  certain  of  the  Supreme  Courts  in  the  respective 
countries  are  controlled  by  the  same  appellate  tribunal  Can  the 
Court  of  Appeal  compose  and  set  at  rest  any  conflict  that  may  arise 
owing  to  the  quasi-independent  jurisdictions  of  the  Courts  in  the 
respective  countries,  or  is  such  Praetorian  legislation  only  to  be 
exercised  by  the  direct  authority  of  Parliament? 

Thb  question  has  on  several  occasions  been  categorically  answered 
in  the  negative  by  learned  lords,  whose  opinion  is  deservedly  held  of 
bigh  legal  authority.  For  instance,  in  his  judgment  given  in  a  case 
appealed  from  the  Court  of  Session,  Lord  St  Leonards  is  reported  to 
have  expressed  himself  as  follows: — "Now,  I  am  not  here  to  advise 
your  lordships  to  dispute  the  law  in  Lolly's  case.  It  shows  that, 
which  we  knew  well  exists — a  conflict  between  the  law  of  England 
and  the  law  of  Scotland — a  conflict  to  be  regretted  and  to  be 
deprecated;  but  which  we  have  no  power  to  rectify  or  redress, 
sitting  here  as  a  tribunal  of  appellate  jurisdiction  "  {OeUe  v.  GMs,  1 
Macqueen  263). 

Now,  I  am  not  going  into  the  merits  of  the  controversy  about 
LoUy's  case,  fiirther  than  to  show  its  bearing  upon  the  question  just 
stated.  But  that  question  is  very  intimately  connected  with  the  his- 
tory of  Lolly's  case.  (I  must  observe,  by  the  way,  that,  owing  to  an 
eccentric  way  of  speaking  common  amongst  English  lawyers,  the  name 
of  a  leading  case  is  used  to  express,  not  the  law  which  was  actually 
laid  down  in  the  case,  but  that  which  obtains  as  transformed  and 
modified  by  the  subsequent  growth  of  decision;  and  so  the  Lolly's 
case  of  to^ay  does  not  necessarily  imply  the  law  laid  down  by  the 
twelve  Judges  who  confirmed  Lolly's  sentence  of  transportation). 
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The  original  Lolly's  case  was  decided  by  the  twelve  Judges  sitting 
as  a  Court  of  Appeal  on  points  of  law  emerging  from  the  Criminal 
Court,  and  reserved  by  the  Judges  before  whom  the  trial  took  place. 
A  short  abstract  of  it»  from  "  Russell  and  Ryan's  Reports  of  Criminal 
Oases  Reserved  "  (p.  237),  is  as  follows: — 

"The  indictment  stated  that  L.,  on  the  18th  July,  42  Geoige  IIL 
(1812),  was  married  to  A.  S.,  and  afterwards  to  R  H.,  the  said  A, 
bis  wife,  being  then  living. 

"  The  two  marriages  were  proved  to  have  been  duly  solemnised  at 
Liverpool,  and  that  die  first  wife  was  alive  a  week  before  the  assises. 

"  The  prisoner's  defence  was  that  his  former  wife  had  divorced  him 
in  Scotland  before  his  second  marriage. 

"  The  deputy-clerk  of  the  Commbsary  Court  of  Scotland  proved  the 
decree  of  that  Court,  which  was  a  regular  sentence  of  divorce,  at  the 
instance  of  the  wife,  on  the  ground  of  adultery  by  L  in  Scotland,  and 
further  gave  evidence  upon  what  he  understood  to  be  the  practice  of 
that  Court  in  regard  to  jurisdiction.  The  witness  said  that  he  under- 
stood that  this  Court  had  authority  to  divorce  parties  residing  in 
Scotland;  that  there  was  a  difference  of  opinion  whether  forty  days' 
residence  in  Scotland  by  both  parties  was  necessary  to  give  the  Coort 
jurisdiction,  or  whether,  if  the  offence  is  committed  in  Scotland,  and 
the  party  cited  resides  there,  it  was  sufficient  without  any  previoos 
residence. 

"  Proof  was  given  by  the  solicitor  who  had  been  employed  by  Mrs 
Lolly  to  institute  the  proceedings  in  the  Commissaiy  Court,  to  the 
^eot  that  there  appeared  to  be  no  collusion  between  tiie  parties. 

"  H.  (the  second  wife)  proved  that  she  had  agreed  to  many  the  pri- 
soner if  a  divorce  took  place. 

<*  Radne,  for  the  prosecution,  insisted  that  the  Scotch  divorce  was  of 
no  validity  so  as  to  authorize  a  second  marriage  in  England,  and  to 
excuse  the  prisoner  from  the  crime  of  bigamy  under  the  third  section 
of  1  Jac.  I.,  a  11,  which  point  the  learned  Judge  reserved  for  the 
opinion  of  the  Judgea 

** Maine  then  insisted  that,  although  there  was  no  collusion  as  between 
Lolly  (the  prisoner)  and  the  first  wife,  so  as  to  make  the  divorce  (if 
good  in  itself)  void  on  that  ground,  yet  that  it  had  been  obtained 
under  such  circumstances  of  fraud  and  circumvention  practised  upon 
bis  first  wife,  and  of  fraud  and  imposition  upon  the  Court  that  pro- 
nounced the  decree,  that  it  could  not  be  set  up  as  a  bar  to  the  prose- 
cution. 

"  Evidence  was  then  given  to  the  effect  that  the  prisoner  took  his 
wife  into  Scotland,  and  there  misconducted  himself  for  the  very  pur- 
pose of  furnishing  ground  for  a  divorce,  and  irritating  his  wife  so  as 
to  induce  her  to  sue  for  it 

"  Holroyd,  for  the  prisoner,  mentioned  the  Duchess  of  Kingston's 
case  (11  St  Tr.,  262)  as  being  very  different  from  the  present,  because 
she  obtained  her  divorce  by  collusion,  and  then  set  it  up  as  her 
defence,  whereas  Mrs  Lolly  did  not  collude  with  her  husband 
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"  The  learned  Jadge  also  reserved  this  last  point  for  the  consideratioii 
of  the  Judge&" 

The  report  concludes  thus: — 

"  The  case  was  argaed  before  all  the  Judges  in  Sergeants'  Inn,  on 
Monday,  the  7tfa  of  December,  1812,  by  Brougham  for  the  prisoner, 
and  Littledale  for  the  Crown,  when  the  Judges  held  the  conviction 
rifi^ht,  being  unanimously  of  opinion  that  no  sentence  or  act  of  any 
foreign  country  or  state  could  dissolve  an  English  marriage  d  vinculo 
matrimonii  for  grounds  on  which  it  was  held  not  liable  to  be  dissolved 
d  ffinoulo  m^atrimomi  in  England;  and  that  no  divorce  of  an  ecclesi- 
astical eourt  was  within  the  exception  in  sect  3  of  1  Jac.  I.,  a  11, 
unless  it  was  the  divorce  of  a  court  within  the  limits  to  which  the 
1  Jac.  L  extends.  The  Judges  gave  no  opinion  upon  the  husband's 
conduct  in  drawing  the  wife  to  sue  for  the  divorce,  because  the  jury 
had  not  found  fraud.'' 

I  have  stated  the  case  thus  at  length  from  what  is  clearly 
the  most  reliable  and  authentic  report  of  it,  because  the  original 
ratio  decidendi  has  suffered  more  than  the  usual  amount  of 
transformation,  through  misstatement  or  misconception  by  judicial 
authoritiea  This  took  place  in  the  following  way: — During  the 
controversy  upon  Lolly's  case,  and  while  other  cases  depending  on 
it  were  svbjtuiice,  sources  other  than  the  materials  before  the  Court 
who  decided  Lolly's  case  were  ransacked  for  ascertaining  the  actual 
fJEicts  of  Lolly's  history.  This  appears  from  a  note  of  Lolly's  case 
appended  to  the  report  of  the  case  of  Warrender  v.  Warrender, 
given  in  2  Clark  and  Finelly,  p.  567.  For  the  principal  facts  in  that 
note  are  extracted,  not  from  anything  that  appeared  on  the  record  or 
the  Judges'  notes  on  Lolly's  trial,  but  from  the  Scotch  Faculty  col- 
lection ;  and  from  this  source  the  material  circumstance  is  imported 
into  the  case,  that  Lolly  and  his  wife  were  English,  a  fact  of  which 
it  does  not  appear  that  any  evidence  was  given  in  the  trial  at  Liver- 
pool, and  which  seems  to  have  constituted  no  part  of  the  ratio 
decidendi  by  the  twelve  Judges.  Now,  in  later  cases  where  Lolly's 
case  is  cited,  I  find  reference  made  to  this  note  in  Clark  and  Finelly, 
as  well  as  to  the  report  in  Kussell  and  Ryan.  The  Lolly's  case  of 
recent  judicial  cognisance  is,  therefore,  not  the  original  Lolly's  case, 
but  a  case  compounded  from  two  cases,  namely: — 1st  The  consis- 
torial  cause  in  Scotland,  not  as  given  in  evidence  at  the  trial  for 
bigamy,  but  as  hunted  up  in  the  records  of  the  Faculty  in  Scotland. 
2d.  The  case  as  decided  by  the  twelve  Judges  as  a  criminal  Court  in 
England  upon  points  reserved.  Another  element  of  confu^on  in  the 
controversy  as  to  what  really  was  decided  in  Lolly's  case,  is  the  per- 
nstent  statement  of  Lord  Brougham  from  his  own  note  of  the  case  as 
counsel  for  Lolly,  and  which  he  maintained,  in  that  and  his  various 
other  characters  of  Edinburgh  reviewer,  Judge  in  an  English  Court 
of  Equity,  and  law  peer  sitting  in  review  of  the  Court  of  Session, 
that  the  twelve  Judges  in  Lolly's  case  decided  generally  that  a  mar- 
riage solemnised  in  England  is  indissoluble  by  any  sentence  either  at 
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borne  or  abroad,  or  by  any  aathorifey  except  by  an  Act  of  tbe  hps- 
lature  (Tovey  v.  Lindsay,  1  Dow,  124,  226,  Fraser,  Confl.  of  Laws  in 
Ca.  of  Divorce,  p.  13;  M'Carthy  v.  De  Caix,  2  Rusa  and  Mybie 
619;  Warrmder  v.  Warrender,  2  Shaw  and  M'L,  209, 229,  241, 
2  CL  and  Fin.  540).  This  account  makes  the  decision  of  tiie  Judges 
still  more  general  than  that  reported  in  Rossell  and  Byan^  which 
adds,  as  a  material  circumstance  contributing  to  the  ratio  decidendi^ 
that  the  grounds  of  the  foreign  decree  were  such  as  would  not  have 
formed  ground  for  a  divorce  d  vinculo  in  England. 

In  Warrender  v.  Warrender  (May  and  August,  1835,  reported 
2  Shaw  and  M'Lean,  209,  2  CL  and  Fin.  540),  the  House  of  Lords, 
affirming  the  interlocutor  of  the  Court  of  Session,  decided  that  that 
Court  has  jurisdiction  to  entertain  an  action  for  divorce,  where  a 
marriage  had  in  England,  between  a  domiciled  Scotchman  and  an 
English  woman,  was  sought  to  be  dissolved  by  reason  of  the  wife's 
adultery,  the  residence  and  domicile  of  the  husband  being  bona  fide 
Scotch.  The  legal  peers  who  advised  the  House  on  this  occasion 
were  Lord  Brougham  and  Lord  Lyndhurst;  and  Lord  Brougham, 
after  giving  the  version  of  Lolly's  case,  which  he  appears,  as  above 
mentioned,  to  have  preserved  in  his  own  notes,  urged  that  the  affirm- 
ance of  the  decision  of  the  Court  of  Session  did  not  necessarily 
involve  an  impeachment  of  the  authority  of  Lolly's  casa  "  For,"  he 
said,  ''  if  the  conflict  of  the  Scotch  and  English  law  be  complete  and 
irreconcileable,  there  is  nothing  legally  impossible  in  a  divorce  being 
valid  in  the  one  country,  which  the  Courts  of  the  other  may  hold  to 
be  a  nullity."  He  went  on,  however  (in  opposition  to  a  judgment  he 
had  himself  given  as  Lord  Chancellor  in  a  case  of  M'Cartky  v.  Le 
Caix),  to  state  the  opinion  which,  as  a  law  peer,  he  felt  himself  &ee 
to  express,  namely,  that  Lolly's  case  was  not  well  decided^  and  for 
this  position  he  gave  eloquent  and  forcible  reasons.  It  is  difficult, 
however,  to  resist  the  impression  that  all  this  display  was  still  more 
irrelevant  than  its  learned  author  admitted,  for  if  we  are  to  take  the 
report  of  Lolly's  case  from  Russell  and  Ryan  as  correct,  there  was  a 
much  better  reason  for  finding  it  unnecessary  to  discuss  Lolly's  case, 
namely,  that  the  divorce  sought  in  Warrender  v.  Warrender  was  for 
a  ground  which  would  have  been  good  ground  for  a  bUl  of  divorce 
d  vinculo  in  England. 

The  view  that  Lolly's  case  (even  according  to  Lord  Brougham's 
statement  of  it)  might  remain  good,  notwithstanding  the  affirmance 
of  the  judgment  in  Warrender  v.  Warrender,  was  still  more  strenu- 
ously urged  by  Lord  Lyndhurst.  "I  must,"  said  he,  "in  the  outset 
declare  that  if  I  conceived  that  the  judgment  which  your  lordships 
are  now  about  to  adopt  were  to  be  understood  as  affecting  that 
delivered  by  the  twelve  Judges  in  Lolly's  case,  I  should  feel  it  my 
duty  to  object  to  so  dangerous  and  precipitate  a  course — a  course  so 
likely  to  create  inconvenience  and  embarrassment  in  its  results — and 
shovdd  recommend  to  your  lordships,  before  you  pronounced  a  final 
judgment,  to  review  tbe  principles  of  the  law,  and  especially  to 
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request  the  assistanoe  and  opinion  of  the  learned  Judges  of  the 
Courts  of  law  on  the  whole  case,  or  so  far  at  least  as  yonr  judgment 
might  he  in  conflict  with  their  nnanimoos  opinion  in  the  case  of 
LoUy  (2  CI.  and  Fin.  557-8) 

''It  must  be  admitted  that  the  legal  principles  and  decisions  of 
England  and  Scotland  stand  in  strange  and  anomalous  conflict  on  this 
important  subject.  As  the  laws  of  both  now  stand,  it  would  ap- 
pear that  Sir  O.  W.  may  have  two  wives;  for  having  been 
divorced  in  Scotland,  he  may  again  marry  in  that  country:  he  may 
live  with  one  wife  in  Scotland  most  lawfully,  and  with  the  other 
equally  lawfully  in  England;  but  only  bring  him  across  the  Border, 
his  English  wife  may  proceed  against  him  in  the  English  Courts, 
either  for  restitution  of  conjugal  rights,  or  for  adultery  committed 
against  the  duties  and  obligations  of  the  marriage  solemnised  in 
England:  again,  send  him  to  Scotland,  and  his  Scottish  wife  may 
proceed,  in  the  Courts  of  Scotland,  for  breach  of  the  marriage 
contract  entered  into  with  her  in  that  country.  Other  various  and 
striking  points  of  anomaly,  alluded  to  by  my  noble  and  learned 
friend,  are  also  obvious  in  the  exbting  state  of  the  law  of  both 
countries;  but  however  individually  grievous  they  may  be,  or  however 
apparently  clashing  in  their  principles,  it  is  our  duty,  as  a  Court  of 
Appeal,  to  decide  each  case  that  comes  before  us  according  to  the 
law  of  the  particular  country  whence  it  originated,  and  according  to 
which  it  claims  our  consideration;  leaving  it  to  the  wisdom  of 
Parliament  to  adjust  the  anomaly,  or  to  get  rid  of  the  discrepancy, 
by  improved  legislation." 

Now,  if  we  take  Lord  Brougham's  account  of  Lolly's  case  as  the 
correct  one,  and  if  that  case  was  well  decided,  then,  after  the  decision 
of  Warrender  v.  Warrender,  we  have  clear  evidence  of  a  conflict  of 
laws  between  the  two  countries — such  that  a  man  may  be  well 
married  in  one  part  of  the  United  Kingdom  and  not  in  the  other, 
and  that  die  House  of  Lords,  in  their  judicial  capacity,  have  no 
power  to  rectify,  redress,  or  compose  such  a  conflict.  Such  a  state 
of  things  is  no  doubt  logically  possible;  but  before  assuming  that 
the  House  of  Lords  have  irrevocably  committed  themselves  to  such 
a  reductio  ad  absurdum  of  their  own  judicial  function,  it  will  be 
necessary  cai-efuUy  to  examine  ail  the  indicia  which  may  be  supposed 
to  express  the  judicial  mind  of  that  body  upon  the  questioa  This 
sBalysis  will  form  the  subject  of  a  subsequent  paper.  B.  C. 
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PAUPEB  LI7NATio& 

Kirkwood  v,  Lennox  and  Methven  v.  Arthur. 

The  statutory  provisions  regarding  "pauper  lunatics''  and  "dangerous 
lunatics"  have  more  than  once  needed  judicial  interpretation;  and  in 
one  instance  the  construction  given  to  them  by  the  Court,  led  to 
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legislative  amendment  In  Beattie  y.  Oemmd,  Jan.  24^  1861,  23  D. 
386,  it  was  held  that  the  statute  then  governing  the  apprehension  of 
dangerous  lunatics  did  not  permit  the  Sheriff  to  determine  the  questions 
of  the  expenses  of  procedure  pr  liability  for  maintenance  of  the  lunatic. 
It  was  imagined  diat  this  was  inconvenient,  and  the  Act  25  and  26 
Vict,  c  54,  8.  15,  (1862),  authorised  the  Sheriff  to  make  a  decree 
(which  is  curiously  invested  with  the  attribute  of  finality  so  dear  to 
Tecent  legislators)  for  expenses  and  maintenance,  reserving,  however, 
all  claims  of  relief.  The  recent  case  of  Metkven  v.  Arthwr,  Feb.  4, 
1869,  7  Macph.  477  (1st  Div.),  supplies  a  construction  of  sa  76 
and  78  of  the  Lunacy  Act  of  1857;  while  Kirhwood  v.  Lennox, 
July  12  (1st  Div.),  teaches  us  the  application  of  the  75th  section. 
In  the  former  case  the  question  was,  whether  a  pauper  having 
been  sent  to  Momingside  Asylum  by  the  inspector  of  St  Oath- 
berts,  and  maintained  there  and  at  Dundee  for  more  than  a  year 
at  the  expense  of  Monifieth  parish,  which  was  supposed  to  be  her 
settlement,  the  latter  was  entitled  under  s.  78  of  20  and  21  Vict, 
c  78,  to  have  these  expenses  reimbursed  when  it  was  discovered 
that  the  true  settlement  of  the  pauper  was  in  Forfar  parish.  The 
latter,  while  admitting  liability  for  expenses  incurred  subsequent  to 
notice,  contended  that  the  statutory  action  of  relief  lies  against  the  parish 
of  settlement  only  at  the  instance  of  the  parish  where  the  lunatic  is 
apprehended.  The  Court,  however,  brought  the  parish  of  Monifieth 
under  the  words  "  party  or  parish  defraying"  in  the  76th  section,  and 
held  it  entitled  to  recover.  The  case  illustrates  the  difficulties  which 
continually  arise  from  the  law  of  settlement,  m(»e  especially  when  it 
comes  in  contact  with  badly  worded  statutes. 

In  the  other  case  mentioned  at  the  head  of  this  paper,  ihe  Court 
rode  off  upon  the  75th  section  of  the  same  statute,  and  escaped  the  actual 
decision  of  the  question  whether,  where  a  person  who  has  acquired  a 
settlement  in  a  parish  by  five  years'  residence,  becomes  insane,  bat 
continues  to  reside  in  the  parish,  his  residence  in  a  state  of  lunaqr  has 
the  effect  of  keeping  up  his  settlement  The  question  was  raised  in 
the  form  of  a  special  case — the  first  instance,  we  believe,  of  this  new 
form  of  process  in  a  litigation  between  two  parishes — ^in  order  to  deter- 
mine what  was  left  open  in  the  well  known  case  of  Crawford  v.  Peine, 
Jan.  28, 1862, 24  D.  357.  There  Lord  fienholme  thought  that  a  residen- 
tial settlement  cannot  be  destroyed  where  a  party  is  never  out  of  the 
parish,  although  he  continues  in  it  subject  to  incapacity  which  would 
make  it  impossible  for  him  to  acquire  a  settlement;  while  the  present 
Lord  President  (then  Lord  Justice-Clerk)  thought  that  intelligence  is  as 
necessary  to  retain  a  settlement,  as  to  acquire  it,  and  that  a  continuance 
of  residence  by  a  lunatic  in  the  parish  of  an  acquired  settlement  cannot 
retain  that  settlement  This  opinion  appears  to  have  been  repeated 
by  his  Lordship  in  the  case  before  us,  although  the  decision  turned 
in  fact  on  s.  75  of  the  20  and  21  Vict,  a  71,  which  enacts  that  "every 
pauper  lunatic  detained  in  any  district  asylum  under  the  Act,  shall  be 
deemed  and  held  to  belong  and  be  chargeable  to  the  parish  of  the 
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l^al  Betdem^nt  of  such  lunatic  at  the  time  the  order  for  his  reception 
in  sach  asylum  was  granted,  and  the  expense  of  his  maintenance  in  such 
district  asylum  shall  be  defrayed  by  such  parish  accordingly;  and  the  re- 
sidence of  any  pauper  lunatic  in  any  such  district  asylum  shall  be  deemed 
to  be  the  residence  of  such  lunatic  in  the  parish  legally  chargeable 
with  the  maintenance  of  such  lunatia"  Here  the  lunatic  was 
apprehe'nded  under  an  application  at  the  instance  of  the  inspector  of 
poor  of  Grovan  parish,  in  which  she  had  a  residential  settlement,  bearing 
to  be  in  terms  of  s.  34  of  the  Act  of  1857  (now  superseded  by  &  14  of  the 
Act  of  1862),  which  provides  for  the  reception  and  detention  of  '^any 
lunatic."-  She  was  confined  in  Gartnavel  Asylum,  which  is  situated  in  the 
same  parish,  and  for  four  years  and  four  months  was  supported  by  her 
own  fonds.  The  exhaustion  of  her  means  caused  the  present  question  to 
be  raised  between  Gk)van,  the  parish  of  residence,  and  Ayr,  the  parish 
of  birth.  The  Court  had  no  hesitation  in  holding  that  the  case  was 
ruled  by  the  section  above  quoted,  even  although  the  lunatic  was  not 
a  pauper  lunatic  at  the  time  of  her  apprehension,  tiie  hct  being  that, 
when  she  became  a  pauper,  she  was  still  detained  under  the  original 
order  for  her  reception  in  die  asylum. 

Probably  if  this  section  had  been  in  the  view  of  the  parties  when 
the  special  case  was  prepared,  no  question  would  have  been  raised,  the 
case  being  truly  intended  to  decide  the  general  question  mooted  in 
Crawford  v.  Petrie — ^which,  but  for  this  clause,  would  have  some  im- 
portance for  a  populous  urban  parish  like  Grovan,  containing  its  own 
asylum.     If  the  clause  had  been  presented  to  the  Court  in  argument 
in  Crawford  and  Petrie  v.  BeaJtiie,  which  it  probably  was  not,  would  it 
have  affected  the  opinions  in  that  case,  and  confirmed  the  view  supported 
by  the  Montrose  case  (MelviUe  v.  FlockhaH,  Dec  19, 1857,  20  D.  341), 
vizL — that  the  period  of  lunacy  is  a  mere  blank,  during  which  the  lunatic 
can  neither  acquire  nor  lose  a  settlement,  but  remains  attached  to  the 
parish  to  which  he  belonged  at  the  commencement  of  his  malady? 
Why,  it  may  be  asked,  on  the  one  hand,  should  the  rule  laid  down  by 
a  75  not  apply  to  lunatics  confined  in  private  houses,  or  not  confined 
at  all?    Or,  on  the  other  hand,  if  the  parochial  relations  of  a  lunatic 
are  immutably  fixed,  as  at  the  commencement  of  lunacy,  why  should 
the  statute  express,  in  regard  to  lunatics  apprehended  under  its 
provisions,  what  would  have  occurred  if  the  75th  section  had  been 
omitted,  and  their  settlement  left  to  depend  on  the  general  statutory 
rules?    The  views  stated  by  the  present  Lord  President  and  other 
Judges  in  this  case,  and  in  Crawford  v.  Petrie,  lead  to  this  strange 
result,  that  under,  a  statute  which  distinguishes  settlement  in  the 
sharpest  manner  from  domicile,  by  excluding  from  it  every  considera- 
tion of  purpose  and  intention,  the  absence  of  will  or  intention  is  held 
to  have  an  effect  greater  than  it  can  ever  receive  in  the  law  of 
domicile;  that  is  to   say,  while   domicile  can  be  lost  only  by  a 
positive  resolution  to  abandon  it,  settlement  may  be  destroyed  by 
the  mere  absence  of  capacity  to  retain  it    The  Court  went  very  far 
in  some  recent  cases  in  upholding  a  merely  con^nic^t;^  residence — the 
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residence  of  a  saQor's  or  fisherman's  hmSj  daring  his  absence  in  his 
business — as  sufficient  for  the  acquisition  of  a  settlement;  and  the 
Lord  President  protested  strongly  against  this  latitudinarian  inter- 
pretation of  the  Act  (Oreig  v.  Miles  it  Simpson,  July  19, 1867,  5 
MacpL  1132;  Moncrieffy.  Ross,  Jan.  5, 1869,  7  Macph.  331).  But 
in  the  present  case,  if  it  had  decided  the  general  pointy  we  should 
have  the  remarkable  doctrine  of  a  canstrnctive  absence  held  to'be  suffi- 
cient to  take  away  a  settlement  acquired  by  residence.  The  explana^ 
tion  is,  indeed,  that  there  is  imder  the  statute  no  question  of  "losing" 
a  residential  settlement  by  absence,  that  the  statute  speaks  only  of  a 
settlement  which  is  not  ''  retained,"  and  that,  as  it  has  been  righdy 
decided  that  no  insane  person  can  acquire  a  settlement  by  residence, 
80  it  must  be  held,  ex  pari  ratione,  that  no  insane  person  can  retain  a 
settlement  so  acquired.  If  this  doctrine  rested  merely  on  the  ground 
that  mental  capacity  and  intelligence  are  necessary  in  the  one  case  as 
in  the  other,  it  would  be  intelligible,  though  it  certainly  involves  a 
most  laborious  and  minute  construction  of  the  words  of  the  statute, 
and  leads  to  the  curious  effect  of  "constructive  absence"  to  which 
we  have  referred.  That  it  must  have  that  effect  may  be  granted, 
notwithstanding  Lord  Benholme's  hesitation  in  Crawford^t  case,  unless 
some  other  principle  can  be  found  to  sustain  the  doctrine  laid  down 
in  Watt  V.  Hannah,  Dec  19,  1857,  20  D.  342,  and  never  questioned, 
that  no  settlement  is  acquired  by  the  residence  of  an  insane  person. 
The  true  view,  however,  appears  to  be  that  of  Lord  Deas,  as  stated 
in  Crawford  and  Petrie  v.  BeaUie,  and  given  effect  to  by  the  Lunacy 
Act  in  regard  to  paupers  falling  under  its  provisions,  viz. — ''that  the 
period  of  incapacity  is  to  be  regarded  as  a  blank,  and  the  question 
of  settlement  is  to  be  determined  by  the  state  in  which  matters  stood 
when  the  incapacity  began."  It  is  true  that,  except  by  distinguish- 
ing between  pauper  lunatics  and  other  lunatics,  this  is  irreconcileable 
with  the  decision  in  Crawford  v.  Pdrie,  in  which  Lord  Deas  and  Lord 
Ivory  were  in  a  minority;  and  as  that  case  was  decided  by  the  whole 
Court,  it  will  be  authoritative  until  altered  by  the  House  of  Lords. 
It  must  be  observed,  however,  that  the  75th  section  of  the  Lunacy 
Act  of  1857 — ^which  also  contains  the  true  principle  in  its  application 
to  lunatic  paupers — ^was  not,  so  far  as  we  can  discover  from  the 
report,  brought  imder  the  notice  of  the  Court  in  Crawford  and  Petrie 
V.  BeaUie,  else  we  cannot  help  thinking  that  the  decision  there  might 
have  been  different  Those  who,  in  any  future  case,  prepare  a  special 
case  on  this  point,  ought  not  to  agree,  as  was  done  in  Kirhoood  v. 
Lennox,  to  exclude  appeal  to  the  House  of  Lords,  as  it  is  probably 
only  there  that  the  doctrine  of  Crawford  and  Petrie  v.  BeaUie^  if  it  is 
erroneous,  can  be  corrected. 
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THE   RHYME   OF  THE   •'SCOTTISH  JURIST.'* 
[Writtbn  ciroa  1851,  by  W.  G.  T.] 

A  Faihsf^i  Advice  to  hU  Son  on  joining  ike  Bar  of  Scotland. 

Dbab  boy,  of  all  the  ways  to  rise, 

The  beet  of  all,  the  soreet, 
Far  better  than  the  primeet  sack, 

Ib  this — ^take  in  the  Jurist. 

If  from  the  iiist,  and  wise  in  time 

That  Tolume  thon  procorest, 
Thoalt  never  rue  the  guineas  two 

Each  year  spent  on  the  Jurist.' 

The  lad  who  these  reports  supplies. 

He  is  no  sinecurist ; 
His  cheek  is  thin,  his  eyes  are  dim, 

A- working  on  the  Jurist 

He  is  at  facts  a  master  hand, 

In  law  a  perfect  purist; 
Tou*ll  find  their  Lordships*  speeches  grand 

As  touched  up  in  the  Jurist. 

An  cases  from  our  Scottish  Courts 

In  that  work  thou  securest; 
And  England's  Judges  leap  with  joy 

Reported  in  the  Jurist. 

The  toughest  questions  of  entail. 

And  points  of  form  obdurest. 
Are  all  made  dear,  the  moment  you 

Peruse  them  in  the  Jurist. 

For  Stuart,*  bah  I^and  Geaniesf  too 

That  slim  agriculturist, 
He  wants  ^'  protection  I" — ^who  can  doubt 

He  needs  it— from  the  Jurist. 

When  worn  with  Fr — ^r's  ponderous  prose. 

And  rubrics  most  obscurest, 
What  joy  to  seize  those  yellow  leaves. 

And  revel  in  the  Jurist. 

The  longest  cases  are  too  short, 

Their  ending  prematurest, 
You  can't  but  sigh  as  you  lay  by 

Each  number  of  the  Jurist. 

If  tired  of  seeking,  other  works 

With  cunss  tlwu  abjurest, 
You'll  find  the  case  you  couldn't  trace 

Elsewhere,  full  in  the  jurist. 

When  battling  with  John  Hope,  each  saint 
So  vainly  thou  conjurest^ 

*  A  Mriei  of  repofti  had  then  been  started  by  Robert  Stuart,  Eki.,  now  of  the 
KagiiihBar. 

t  The  late  W.  H.  Murray  of  Geaniet,  advocate,  SheriffSubstitttte  at  Tain. 
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Prodnoe  that  tome— he  bows  at 
He  can't  withstand  the  Jurist. 

Lord  Peter,  too,  if  all  his  wrath 

Some  morning  thon  endurest, 
Thou  need*8t  not  quail — ^his  face  grows  pale, 

If  you  but  hint — ^the  Jurist. 

Well  primed  with  it,  be  sure,  my  boy 

£acb  agent  thou  allurest; 
ThevVe  such  a  high  opinion  of 

The  man  who  reads  the  Jurist 

And  all  your  brothers,  high  and  low, 
.    The  fiercest,  the  demurest, 
From  Ingl-s  down  to  Archie  Br — ^n, 
They  ^  adore  the  Jurist. 

Let  bards  then  ana  of  flowers  in  spring. 

The  freshest  and  the  purest; 
To  thee  more  dear  thro'  all  the  year 

The  yellow-blosBomed  Jurist. 

Far  down  to  future  times,  yea,  till 

The  panlo-post  futurest, 
That  glorious  flower  shall  bloom  sublime. 

Our  Scottish  pride^the  Jurist. 

[Kon.— We  are  obliged  to  omit  the  last  TerM,  which  is  of  too  Babdsinta  § 
dianoter  for  our  pages. — Ed.  J,  cf  /.] 


The  Origin  and  Present  Organization  of  the  Profession  of  Chartered 
Accountants  in  Scotland,  By  Jaaies  McClelland,  F.S.S.L; 
F.E.S.L;  J.P.  for  Lanarkshire;  Late  President  of  the  Institute  of 
Accountants  and  Actuaries  of  Glasgow.  Glasgow:  James  Maclehose, 
61  St  Vincent  Street 

Tms  paper  was  prepared  at  the  request  of  the  Institute  of  Chartered 
Accountants  and  Actuaries  of  Glasgow,  and  formed  one  of  a  series  of 
lectures  delivered  under  the  auspices  of  the  council  of  the  Institute, 
for  the  purpose  of  exciting  the  younger  members  of  the  profession  to 
aim  at  a  higher  standard  of  application  and  study.  It  has  been  pub- 
lished at  the  request  of  the  Institute.  No  one  was  better  qualified 
than  Mr  McClelland  to  tell  the  history  of  the  body  of  which  he  is  a 
most  distinguished  member;  and  it  is  in  harmony  with  his  well  known 
zeal  for  improved  education  that  he  undertakes  the  task  for  the  benefit 
of  the  clerks  and  apprentices  of  his  profession.  The  work  has  been 
peribrmed  in  a  very  interesting  and  able  manner.  Beginning  with  a 
brief  allusion  to  the  careers  of  Paterson  and  Law,  the  forefathers  of 
Scotch  commercial  enterprise,  he  finds  in  the  crises  which  followed  the 
collapse  of  the  Darien  scheme,  and  the  periodical  vicissitudes  of  an 
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increasing  trade,  the  necessity  for  a  calling  snch  as  he  and  his  audience 
profess  to  follow,  famishing  "qualified  and  prudent  men  to  look 
after  and  take  charge  of  the  afiairs  of  parties  becoming  insolvent" 
Bat  the  profession  was  fully  established  and  recognised  only  after  the 
stoppage  of  the  Ayr  Bank  (Douglas,  Heron  &  Co.),  at  the  time  of  the 
American  W^  of  Independence,  which  produced  one  of  the  earliest  and 
most  grievous  crises  known  in  Scotland. 

"  Many  w^ril-to-do  landowneiB  were  obliged  to  part  with  their  propertieB,  and 
the  effects  of  this  crisis  is  felt  even  at  the  present  day  by  many  desoendants  of 
the  partners.  The  chief  failures  in  Glasgow  at  that  time  consisted  of  two  houses 
largely  engaged  in  trade  with  various  ^rts  of  North  America.  These  houses 
earried  on  busineaB  under  the  firms  of  John  Hamilton,  of  Dowan  St  Co.,  and 
Hamilton,  Godwin  &  Co.  They  owed  large  Bams  of  money,  and  were,  fay  the 
credit  given  them,  priyy  to  the  stoppage  of  Douglas,  Heron  &  Co. 

*^  At  so  early  a  period  of  the  commercial  existence  of  Scotland,  these  failures 
created  a  profound  sensation,  and  as  a  matter  of  neceseity,  brought  to  the 
surface  many  educated  men,  capable  of  manap^ing  affairs  so  complicated  as  these 
ooDcems  must  have  been,  with  dependencies  m  both  the  Old  and  New  worlda, 
Attention  is  called  to  this  crisis  to  mark  the  increase  of  the  class  of  men  then 
firing,  of  whom  we  may  be  said  to  be  the  successors,  and  for  the  purpose  of 
calling  attention,  at  the  same  time,  to  the  strange  fact,  that  iif  the  earlier  davs 
of  onr  clerkship  we  were  engaged  in  ferreting  out  the  assets  of  two  of  the 
Companies  named  above,  and  thus  the  experience  of  a  youth  who  then  was 
scarcely  out  of  his  '  teens'  became  cognizant  of  mercantile  transactions  current 
nearly  a  hundred  years  ago,  and  was  familiar  with  many  of  the  large  operations 
then  entered  upon  by  the  houses  above  alluded  to. 

^^The  business  of  an  Accountant  now  became  firmly  established.  Many  men 
bred  to  the  profession  found  better,  and  sometimes  more  profitable  employment 
in  other  codlings.  Hence  the  ranks  needed  filling  up  with  new  men,  just  as  we 
find  at  the  present  day  many  excellent  and  talented  members  of  our  profession 
moved  off  to  other  spheres  of  uaefulnees."* 

The  author  then  points  out  the  different  manner  in  which  provision 
has  been  made  in  England  for  the  performance  of  the  work  of  the 
Scotch  Accountants,  by  means  of  Masters  in  Chancery  and  Trade 
Assignees;  and  how  the  word  accountant  in  the  sister  country  has 
quite  a  different  meaning  from  that  which  it  has  in  Scotland, — ^as  Lord 
Brougham  described  it,  "an  accountant  who  could  not  give  a  proper 
account  of  himself."  After  tracing  the  progress  of  the  profession 
under  the  successive  Bankruptcy  Acts,  and  referring  with  satisfaction  to 
the  legislative  recognition  of  it  in  the  recent  Court  of  Session  Act,  he 
proceeds  to  advise  the  young  accountant  how  to  qualify  himself  for  his 
work,  with  that  practical  insight  and  force  of  expression  which  might 
have  been  expected  from  a  man  of  business  so  able  and  energetic 


*  "Among  many  of  the  parties  who  at  an  early  period  followed  the  profeoion,  we  may 
Bote  some  of  the  names  best  known,  viz.,  OUbert  HamUton,  H.  Ewi^  Maolae,  DagiJd 
Baonatyne,  James  Ewing,  David  Kay,  Duncan  Kennedy,  James  f  err,  Donald  and 
Allan  Cnthbertaon,  Alexander  Mein,  WUliam  Johnston,  etc.,  etoJ* 
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Cfre  Stent fr. 


The  TallMUf  Scotch  Members  and  the  Secretary  ofSUaUjhr  Scotland.— The 
Scotch  members  have  done  their  best  to  destroy  their  chances  of  having 
a  new  office  to  bestow  upon  one  of  themselvea  The  Saturday  Review, 
for  once,  has  condescended  to  notice  a  Scotch  question  without  taking 
pains  to  show  that  it  is  ignorant  of  all  Scotch  affairs.  No  one  con- 
versant with  Scotch  politics,  and  particularly  with  that  particularly 
abstruse  and  difficult  question  of  a  Secretary  for  Scotland,  which 
Scotch  members  have  lately  gone  mad  about,  could  have  seen  more 
clearly  how  the  land  lies  than  the  writer  of  a  recent  article  in  that 
newspaper  has  done.  The  following  paragraphs  might  have  been 
writtcjAby  a  Scotchman: — 

"  If  the  Scotch  Education  Bill  does  not  pus  this  year  it  will  not  have  another 
chance  for  many  years  to  come;  but  the  failure  will  be  chargeable  neither  to  the 
Government  nor  to  bad  luck,  but  to  the  action  of  three  or  four  of  the  Scotch 
members.  The  Government,  by  the  mouths  of  the  Home  Secretary,  the  Vice- 
President  of  the  Council,  and  the  Lord  Advocate,  professed  themselves  most 
anxious  that  it  shoold  pass.  The  English  and  Irish  members  took  no  part  in  the 
discoBsion;  the  Scotch  ConservativeB,  the  independent  members,  and  several  of 
the  more  advanced  school,  gave  the  Government  all  the  support  they  oonld  in 
expediting  the  progress  of  the  Committee.  And  M  the  two  members  for  Edin- 
burgh and  the  members  for  Fife  and  Ayr  burghs  had  shown  a  similar  spirit  the 
Bill  might  have  passed  throngh  Committee  at  one  sitting,  as  it  did  in  the  Upper 
House,  But  from  tiie  beraning,  and  even  during  the  diacussion  before  the 
Speaker  left  the  chair  on  Tuesday,  it  was  obvious  that  these  four  gentlemen 
atone  among  the  Scotch  members  were  desirous  of  throwing  every  obstacle  in 
the  way.  They  seemed  determined  to  talk  the  measure  out,  knowing  wdl  that 
there  would  be  groit  difficulty  in  getting  anotbar  day  before  the  prorogation. 
Twenty-five  times  in  lour  hours  did  these  four  honourable  members  speak.  Up 
they  got,  one  after  the  other,  eight  or  nine  times  each,  and,  allowing  only  fire 
minutes  for  each  of  their  speeches,  they  managed  to  consume  more  than  two  out 
of  the  four  hours  left  for  the  discussion,  and  one  of  them  went  the  length  of  thrmt- 
ening  a  motion  to  report  progress  before  the  first  cUuse  was  agi^ded  to,  unless  be 
was  satisfied  on  some  point  of  the  most  trivial  character  affecting  the  Shetiand 
Islanda  It  was  not  as  if  they  rose  to  speak  to  the  matter  in  hand.  The  aduca-^ 
tion  of  children  in  Scotland  seemed  to  be  the  very  last  thins  on  their  minds, 
or  if  it  was  on  their  minds,  they  managed  effectually  to  conceal  it,  and  discoursed 
on  every  other  topic  under  the  sun.  They  branched  off  into  generalittee  about 
Poor-Law  Boards  and  Fishery  Boards,  and  irrelevant  matter  m  that  kind.  Mr 
McLaren  abne  occupied  a  good  half -hour  of  valuable  time  in  disoQursing  on  the 
question  of  a  public  prosecutor,  and  finally  succeeded  in  spinning  his  eight  or 
nine  speeches  out  to  such  a  length  that  when  the  hour  of  adjournment  came, 
only  three  clauses  out  of  sixty-nine  were  agreed  to. 

**  It  might  be  interesting  to  speenlate  on  the  diffisrent  motives  which  animate  ^ 
these  four  gentlemen  in  their  action  in  this  matter,  and  it  would  not  invcdve  any  ▼ 
deep  psychological  research.  They  lie  very  much  upon  the  surface.^  The  two 
members  for  Edinburgh  have  long  displayed  a  ^rsistent  antagonism  to  the 
present  Lord  Advocate,  which  may  be  highly  patnotic,  but  is  not  conducive  to 
the  furtherance  of  Sootoh  business.  And  the  members  for  Fife  and  for  the  Ayr 
burghs  are  clamorous  for  the  creation  of  a  Scotch  Secretary  of  State  with  several 
offices  attached,  tor  the  benefit  of  public-spirited  Scotchmen.  Mr  Crawford, 
in  his  own  delicate  way,  belled  the  cat  when  he  expressed  *  great  surprise  that 
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the  government  appeared  too  slow  to  reward  the  conduct  of  Scotch  members 
daring  the  present  Beedon;  *  and  Sir  Robert  Anstruther,  with  a  meaningless 
Tolubility  that  is  his  peculiar  gift,  in  one  of  the  many  speeches  which  he  delivered, 
re-echoed  the  sentiments  of  the  member  for  Ayr.  And  this  may  be  a  very 
laudable  ambition  on  the  part  of  these  gentlemen,  and  it  may  be  a  very  good 
thing  for  Scotland  to  have  an  extensive  State  office  established,  and  well  paid 
oat  of  the  Consolidated  Fund.  But  surely  it  is  a  little  ungraceful  to  ask  for  *  a 
reward '  so  very  badly.  And  even  if  no  one  could  cavil  at  the  manner  of  his 
asking,  surely  Mr  Crawford  might  have  selected  some  other  opportunity  of  doing 
K>.  Why  sacrifice  the  Education  Bill  to  Moloch?  Does  he  consider  it 
disinterested  to  talk  this  measure  out  in  order  that  he  may  disparage  the  Scotch 
Administration?  and  do  Mr  M^Liaren  and  Mr  Millar  consider  it  patriotic  to 
deprive  60,000  children  belonging  to  the  working  classes  of  the  means  of  educa- 
tion for  many  years  rather  than  that  the  Lord- Advocate  should  have  the  satis- 
faction of  crowning  his  bng  labours  by  passing  this  Bill  ?  These  gentlemen 
may  think  so,  but  the  people  of  ScoUand  will  think  differently.  They  woukl 
verv  much  rather  have  their  children  educated,  and  efficient  schools  established 
in  destitute  districts,  than  have  a  Secretary  of  State  for  Scotland.*' 

Mr  Disraeli  has  called  attention  to  the  "  hole-and-corner  "  fashion 
in  which  Scotch  members  transact  their  business,  and  there  can  be  no 
doubt  that,  whatever  advantages  the  present  system  of  private  meetings 
and  separate  arrangements  may  have,  it  has  the  great  disadvantage  of 
making  Scotch  legislation  more  provincial  and  less  imperial  in  its  spirit 
than  it  ought  to  be.  But  that  fault  would  be  immensely  aggravated  if 
there  were  a  Scotch  Secretary  or  Under-Secretary  of  State.  At  present 
Scotch  matters  are  cared  for  by  the  Home  Secretary,  who  merely 
refers  for  aid  and  information  to  the  Lord  Advocate  and  the  Scotch 
Lord  of  the  Treasury.  If  we  had  a  special  Secretary  for  Scotland, 
we  should  be  ruled  by  an  official  who  would  always  be  a  Scotchman, 
and  would  never  have  his  views  enlarged  by  being  obliged  to  regard 
imperial  interests,  and  being  daily  engaged  in  dealing  with  imperial 
questions.  It  is  quite  true  that  the  present  system  is  susceptible  of 
improvement;  and  it  may  be  that  a  Lord  Advocate  who  has  been  so 
long  in  office  as  Mr  Moncreiff,  and  who  has  so  great  political  abilities, 
may  have  more  influence  with  governments  and  politics  than  some 
Scotch  representatives  can  quite  stomach.  But  no  reasonable  and 
impartial  man,who  takes  the  trouble  to  inform  himself  as  to  the  facts,  can 
doubt  that  the  present  arrangement,  somewhat  improved,  is  infinitely 
better  than  that  which  they  are  so  eager  to  substitute  for  it  The  iU 
humour  which  Scotch  members  have  recently  displayed  is,  we  hope,  a 
sign  that  their  attempt  to  create  a  new  office  for  themselves  at  the 
expense  of  the  country  has  failed;  but  it  may  well  be  that  the 
little  agitation  they  have  got  up  will  be  followed  by  one  good  result. 
We  shall  be  glad  if  some  addition  can  be  made  to  the  Lord  Advocate's 
salaiy,  which  is  quite  incommensurate  with  the  labour  and  dignity  of  his 
office.  And  a  more  liberal  provision  should  also  be  made  for  the  Lord 
Advocates'  office  in  Spring  Gardens.  If  the  Home  Office  is  to 
continue  to  commit  the  framing  of  Scotch  Bills  and  the  Superin- 
tendence of  Scotch  legislation  to  the  Lord  Advocate,  he  ought  to  have 
the  assistance  of  an  able  working  secretary,  with  an  ample  salary,  and 
sufficient  staff  of  assistants. 

VOU  XnL,  NO.  GLm.— SEFT.,  1869.  L  2 
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Padked  Parceh-^Bj  the  jadgment  of  the  Hoase  of  Lords  in 
Grica  WttUm  Railway  Company  t.  SuUon^  a  conolusive  decirion  has 
been  given  as  to  the  much-vexed  question  of  "packed  paroels.'' 
AccoidiDg  to  this  system,  the  carrier  collects  at  a  centnd  office  the 
parcels  of  various  consignor^  sorts  them,  packs  together  the  paioels 
destined  for  di£Eerent  consignees  in  the  same  neighbourhood,  and  for- 
wards them  so  packed  by  rail,  for  distribution  and  delivery  by  local 
agents.  The  carrier  thus  has  the  trouble  of  collection  a»l  deliveiy 
only,  the  actual  carriage  being  done  by  the  railway  company;  and  he 
gets  the  difference  between  the  charge  for  weight,  paid  to  the  railway 
company,  and  that  for  numher  of  parcels,  which  he  receives  from  the 
various  consignors.  Bailway  companies  have  tried  to  check  this 
practice,  by  charging  at  a  higher  rate  for  "  packed  parcels."  But  the 
carriers  have  disputed  the  legality  of  such  charges.  The  earliest  case 
on  the  subject  was  Pickford  v.  Orani,  Junction  Bailway  Company ^  10  M. 
4&  W.  399,  in  which,  in  1842,  it  was  held  that  a  charge  of  Id  per  lb. 
on  a  packed  parcel  was  not  a  reasonable  one.  The  remuneration  was 
held  to  be  excessive  and  unjustified  by  the  increase  of  responsibility 
from  the  circumstance  of  the  properties  being  separate.  It  was  held 
impossible  to  support  on  this  ground  a  charge  for  £4s  Is  8d  for  the 
first  package,  for  which,  if  it  had  consisted  of  parcels  one  property, 
£1  6s  6d  would  have  been  the  proper  cbaige,  and  a  charge  of  ^3  Is 
6d  instead  of  9s  for  the  second.  In  Parker  v.  0.  W.  By,  Co.,  11  C.  B. 
582,  a  carrier  was  held  entitled  to  recover  back  any  additional  charges 
paid  for  packed  parcels^  the  defendants'  Act  providing  that  the  charges 
should  be  imposed  equally  on  all  persons  using  the  railway,  and  it 
being  admitted  that  the  above  charge  was  imposed  upon  carriers  only. 
Croudi  V.  G.  i^.  By.  Co.,  11  Exch.  742,  went  further.  Pollock,  GB., 
laid  it  down  that  the  question  was  one  offset  and  not  of  law;  that  it 
ought  to  be  left  to  a  jury  to  determine  whether  the  differencq,  in  point 
of  risk  or  trouble  or  otherwise,  between  a  packed  parcel,  and.  a  package 
containing  several  parcels  all  belonging  to  one  person,  was  su^  aa  to 
justify  an  increased  rate  of  charge  for  the  former.  But  Baron  Martin 
in  the  same  case  rested  his  judgment  on  the  violation  of  the  equality 
clause. 

In  Piddinffton  v.  The  ScvihrBaxlem  Bailway  Co.,  5  0.  B.,  N.  S.,  the 
opinion  of  the  Chief  Baron,  that  it  was  a  question  of  fact  for  a  jaiy, 
appears  to  have  been  approved,  and  it  was  held  that  to  charge  for 
packed  parcels  at  a  double  rate  was  unreasonable  in  itself,  and  a 
violation  of  the  equality  clause.  Mr  Justice  Willes  said :  "It  is  clear, 
upon  the  whole  facts  of  the  case,  that  the  increased  charge  is  made  for 
the  purpose  of  preventing  people,  who  are  likely  to  send  packages  of 
the  description  in  question,  viz.,  carriers  from  entering  into  competition 
with  the  company  in  the  conveyance  of  goods — a  thing  which  it  has 
over  and  over  again  been  decided  that  these  companies  cannot  be 
permitted  to  do."    In  various  other  cases  no  new  point  was  decided. 

The  recent  judgment  of  the  House  of  Lords  concludes  the  question. 
Bailway  companies  cannot  make  in  all  cases  an  increased  chaige  for 
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packages,  consiating  of  several  parcels,  whedier  belonging  to  the  same 
or  to  diffidreot  persons,  becaase  such  charge  would  be  hdd  to  be 
unreaaonable.  They  cannot  charge  earners  at  a  h^her  rate  than  other 
persons  for  packed  parcels.  They  cannot,  in  the  case  of  packed  parcels, 
insist  on  delivering  the  several  parcels  to  the  consignees  and  make  an 
extra  charge  for  sach  delivety. — Baxendcder.  London  <mdS.'W.  Ry.  Co., 
L  Kep.  1  Ex.  137. 

Any  other  mode  of  exacting  a  higher  charge  for  packed  parcels 
must  fiedl  from  the  difficalty  of  ascertaining  whether  a  package  is  a 
packed  parcel  or  not  It  cannot  be  opened,  Orouch  r.  London  and 
N.'W.  Ujf.  Cb.,  2  C.  &  K  789,  nor  can  the  company  require  that  a 
dedaratfon,  specifying  the  contents,  shall  be  signed  by  the  sender.-^ 
(/&  14  Q  B.  255). 
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[B^^orUd  by  William  Guthrie,  William  MaAinioA,  and  C.  IT.  MadaMan, 
Baguires,  Advocates) 


FIRST  DIVISION. 
Tayldb  &  Co.  V.  Smellib. — July  17. 

Property — Aquiescence — Boundary. — Declarator  by  proprietors  of  works 
at  Magdalene  Bridge,  against  the  feuar  that  a  waU,  eta,  at  the  west  of 
porsner'a  feu,  was  erected  solely  on  that  ground,  and  was  their  property, 
ete.  Defr.  pleaded  (1)  that  the  wall  was  erected  outside  pursuers'  feu,  or 
at  all  events  was  mutual;  and  (2)  that  pursuers  and  their  authors  had 
acquiesced  in  the  erection  of  the  wall.  The  erections  complained  of  bad 
been  pat  up  in  1^53  under  a  written  consent  given,  in  so  far  as  he  <^ould 
lawfully  do  so,  by  one  Mathieson  as  euraior  bonis  to  the  then  proprietor  of 
Taylor  k  Oo/s  &a.  Mathieson'a  appointment  waa  not  at  that  time  con- 
firmed by  the  Court,  but  he  was  reappointed  in  1855.  The  curatory  sub- 
aiated  till  the  death  of  the  ward  in  1860,  when  Mathieaon  snooeeded  to  the 
property  aud  add  it  After  passing  tbjrou^  .various  hands,  it  was 
oltiniately  acquired  by  pursuers  in  1865.  ,  Tha  I4.  0«  (Jerviawoode)  held 
that  pursuers  bad  proved  their  right  of  property  in  the  wall,  that  the  faots 
disclosed  on  the  proof  did  not  infer  a^quiescenpe  preventing  the  parauen 
from  insisting  in  the  action,  and  decerned.    The  Court  adhered. 

Ad.—Giffordy  Asher. AlU—W.  A.  0.  PaUrson, 

Ar?8.«^Wac.  Totnio  akd  Makditost,  D.  WLkUKS  ^  Co.,  Coohbaks^ 

PATBBSOir  is  C0.-*-Ill  SSQUJISTEATION^  OF  J.  A  O.  FSHDBXIOB.«-Jtl/y  20. 

Sequeitmtion — Appeali.--^ln  these  appeals  the  Court  had  reserved  the 
question  of  expenses  in  respect  of  the  multiplicity  of  appeals  until  the 
aaditor'a  reports  should  have  been  given  in. 

The  trustee  now  contended  that  only  one  full  aceonnt  should  be  allowed, 
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as  the  question  should  have  been  tried  irith  only  one  appeal  Tonng, 
argued  thai  he  was  entitled  to  his  foil  aeconnt,  becaase  (1)  his  appeal  was 
the  first  lodged,  and  he  was  not  entitled  to  rely  on  the  other  parties  pro- 
ceeding with  their  appeals;  and  (2)  he  had  separate  grounds  of  appeal, 
which  could  not  be  maintained  by  the  other  appts. 

The  other  appt&  maintained  they  w»e  entitled  to  their  aocounts  as 
taxed,  they  having  only  stated  them  to  a  modified  extent 

The  Court  held  that  Young  was  entitled  to  the  full  amount  of  his 
expenses.  The  other  appts,  should  have  combined  their  appeals,  the 
grounds  of  both  being  the  same.  They  were  only  entitled  to  the  expense 
of  one  i^peal;  but  as  there  was  a  practical  difficulty  in  dividing  tbe 
expense  of  one  appeal,  they  were  allowed  two-thirds  of  each  of  their 
accoQOta. 

App. — ^NiSBBT  IN  Neil's  Sequkstratiqx.— JWy  20. 

Pre$eription — Holograph  writ — Partnertkip — Promiuory  Ifoitr^hi  the 
sequestration  of  J.  k  J.  Neil,Mrs  Nisbet  claimed  to  be  ranked  on  the  estate  for 
£80,  with  interest  from  13^7.  The  claim  was  rested  on  a  promissory 
note  dated  18th  Sept.,  1857,  and  a  holograph  letter  in  the  following  tenns:— 

''18th  September,  18^7. 

"DsA.li  Madam, — Enclosed  herewith  you  have  our  obligation  payable 
on  demand  for  the  sum  of  eighty  pounds  stg.  (say  J&80),  plaoed  by  yoa 
this  day  in  our  hands  to  complete  the  purchase  price  of  property  acquired 
by  us  at  No.  3  Yilliers  Street,  Gamgad  Boad,  Glasgow,  which  sum  is  to  lie 
for  one  or  more  years  from  Whitsunday  next  at  our  mutual  pleasure,  and 
to  bear  interest  at  the  rate  of  ten  per  cent,  per  otintim,  payable  at  the  usual 
half-yearly  terms  as  due.-— We  arCj  Madam,  your  obedt,  Servants, 

J,  U  J.  N«L." 

The  trustee  rejected  the  claim  on  the  ground  that  the  promissory  note 
was  prescribed.  On  appeal,  the  Sheriff  found  that  a  prescribed  bill  or 
note  loses  its  effect  as  a  probative  document  of  debt,  and  that  the  con- 
stitution and  restiag-owing  of  the  debt  could  onlv  be  proved  by  the 
debtor's  writ  or  oath;  such  writ  must  be  dated  after  tqe  prescriptive  period 
has  run;  and  that  the  statutory  requirement  was  not  met  by  writ  daring 
the  currency  of  the  prescriptive  period,  and  therefore  suataiaed  the 
deliverance  of  the  trustee.  Mrs  Nisbet  appealed.  The  Court  neeaUed^ 
and  remitted  to  the  trustee  to  rank  the  daunaut  in  terms  of  her  dsiis, 
except  in  so  far  as  she  claimed  an  accumulation  of  interest  They  held 
that  the  letter  was  sufficient  to  prove  the  subsistence  of  the  debt  withoat 
the  bill,  and  the  conditions  under  which  the  advance  had  been  made; 
The  promissory  note  merely  enabled  the  creditors  to  enforce  payment  by 
summary  diligence.  It  was  maintaioed  that  a  letter  of  a  firm  signed  in  the 
company's  name  could  not  be  holograph  of  the  firm.  But  the  Court  hdd 
a  letter  written  by  a  member  of  a  firm,  and  signed  by  the  company's  namsi 
was  entitled  to  all  the  privileges  of  a  holograph  vrrit, 

Aci.-^JFatson,  Balfour.    Agents— C.  d  A.  S.  Douglas,  JF.S. JlL- 

Asher.    Agent— William  Officer  S.S.C, 

Ptir.— NicoLSOir.— /ti/y  20. 
Cuitodg  of(Md.—Vetitioii  by  Major  C.  A.  Nicolson  of  Hawkhill  for  the 
custody  of  his  child.     The  Court  had  granted  warrant  as  craved  on  condi- 
tion that|  as  soon  as  the  child  was  found,  petr.  shpuld  instantly  report  to 
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the  Court.  Aiisur^n  were,  now- given  ia  for  Mrs  Nieolson.  The  Court 
difimiased  tbe  pet^,  findii^  it  unneceawry  to  proDOunoe  jadgiaeAt,  as  the 
child  was  now  ia  the  custody  of  petr. 

Lord  ArdmiUaa — The  proseedings  oommeaced  with  a  petition  by  Mijor 
Nieolson  for  a  warrant  to  sesjchfor,  and  to  restore  to  his  costody,  a  child 
Be?en  months  old,  w^ich  he  alleged  to  be  his  sou,  **  born  of  the  marriage  " 
between  himself  and  the  respt,  Mrs  Nieolson,  his  wi&«  On  Ist  July,  1869, 
the  Courts  assuming  the  correctness  of  petr/s  statemeDts,  and  impressed  by 
the  aigency  of  the  case,  presented  by  peti^  granted  warrant  as  prayed  for, 
on  condition  that  petr.,  in  the  event  of  his  recovering  possession  of  the 
child,  should  report  instantly  to  the  Coortt  By  meaos  of  this  warrant  petr. 
discovered  and  obtained  possession  of  the.  person  of  this  child,  whieh  was 
delivered  to  him  on  12th  Jaly  in  the  enforcement  of  the  warrant.  But  the 
warrant  was  granted  ex  parte  without  answers,  and  without  inquiry  in 
respect  of  the  great  urgency  alleged  by  petr.,  and  petr.  cannot  therefore 
take  much  benefit  from  the  mere  fact  of  a  possession  thus  ac(]^uired. 
Answers  have  now  been  lodged  for  this  lady,  in  whose  absence,  and  with- 
out iuqoify,  the  warrant  had,  on  account  of  the  alleged  urgency  of  the  case, 
been  granted.  She  admits  that  she  quitted  the  lodgmgs  in  Elgin  where 
she  had  been  confined,  taking  her  young  child  with  her;  that  she  went  to 
her  mothei^s  house,  and  that,  being  afraid  of  the  violence  and  cruelty  of  her 
hasbaod,  riie  ooneealed  the  child  from  him,  leaving  it  in  the  hands  of  those 
whoa  she  eoiidd  trust,  and  visiting  it  frequently.  These  answers  for  the 
wife  are  accompanied  by  statements  and  explanations  which  are  denied  by 
petr.  We  cannot  assume  their  tnith|  but  she  offers  to  prove  them, 
and  craves  inquiry.  We  cannot  therefore  assume  them  to  be  false.  One 
thing  at  least  is  true.  The  marriage  was  on  17th  March,  1868,  and  oa  the 
2l8t  July,  1868,  the  husband  did,  on  first  learning  of  his  wife's  pregnancy, 
in  writing  deny  that  he  was  the  father  of  this  child,  or  that  he  could 
possibly  be  the  father;  and  did  declare  thsit  *'  aUf  communication  between 
them''  was  ''henceforth  and  for  ever  impossiblei"  That  petr.  made  that 
charge  directly  and  distinct  accusing  his  wife  of  unfaithfulness  to  him, 
is  the,  one  undoubted  fact  in  this  case.  The  procedure  now  adopted  of 
presenting  this  petition  craving  custody  of  the  child,  as  his  child,  as  "  bom 
of  the  maitiage,"  is  in  itself  a  retractation  of  that  charge  as  false;  and  is  a 
complete  vindication  of  the  purity  of  the  lady's  character.  Petr.  explained 
thattheletter  of  21st  July,  1868,  written  four  months  after  marriage,  though 
nntrae  in  point  of  fj&ct,  was  not  intentionally  false,  but  vras  written  under 
some  strange  mistake.  These  explanations  are  denied  by  the  lady.  Wo 
casnot  assume  them  to  be  correct.  There  U  no  presumption  in  their 
iisTour,  but  rather  sgdnst  them.  It  is,  however,  possible  that  they 
may  be  correct  But  the  subject  of  the  explanation  is  quite  be- 
yond the  ordinary  discretion  of  judicial  investigation.  I  am  not 
surprised  at  Mrs  Nicolson's  refusal  to  live  with  her  husband  after  such  a 
charge,  or  even  at  her  desire  to  keep  the  diiid  in  her  own  custody  and 
ooneealed  from  him,  so  loilg  as  there  was  no  retractation  of  that  charge ; 
but  the  case  is  now  altered.  The  charge  so  croelly  made  on  21st  July,  is 
now  not  only  withdrawn,  but  distinctly  retracted  as  untrue.  The  husband 
now  claims  the  child  as  his  own,  and  the  petition  sets  forth  that  the  child 
was  born  of  the  marriage.  Mrs  Nieolson  has  thus  obtabed  the  redress  of 
a  judicial  retractation  of  this  slander,  and  it  may  be  hoped  that  the  most 
serious  obstacle  to  reconciliation  has  been  now  removed.     But,  apart  firom 
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this  charge,  inrolring  at  once  an  tinfoanded  slander  of  the  wife,  and  a 
repadiation  of  the  child — a  charge  which  is  now  unequivocally  withdrawn- 
there  are  other  grounds  stated  in  the  answers  for  respt,  which  she  offers  to 
instmct  by  proof;  and  on  these  she  Tesists  the  demand  of  her  hu^and  for 
the  custody  of  the  child.  They  rest  entirely  on  her  statement '  in  her 
answers,  and  in  her  letters  therein  quoted ;  and  we  hare  no  mateiish  in 
ascertained  facts  suflScient  to  justify  the  Court  in  withholding  the  custody 
of  the  child  from  pfetitioner;  Whether  such  materials  wouM  be  afibrded  by 
proof  supporting  all  the  allegations  of  re^pt  (except  as  regards  the  charge 
now  withdirawn)is  not  freef  from  doubt.  Respt.  craves  inquiry,  and  petr. 
declares  that  ho  does  not  shrink  from  it.  In  these  circumstanceS|  the 
judicial  discretion  of  the  Court  is  a  matter  of  extreme  delicacy  and 
difficulty.  If  we  were  to  allow  a  proof,  any  hope  of  refettacitiation  and 
reunion  would  too  surely  be  exl^nguished  hy  proof  and  counter-proof  on 
these  sad  domestic  diffbrences.  There  is  no  substantial  d^^nco  of  opinion 
amon^  us  on  the  principles  of  law  applicable  to  this  petition.  OentrsSlj 
the  legal  right  to  the  custody  of  a  child  is  in  the  fkther^  but  that  right  is 
not  absolute,  or  beyond  the  control  of  the  law.  It  is  within  the  power  and 
the  duty  of  a  Court  of  Justice,  and  more  particularly  of  this  Court,  which  is 
a  Court  both  of  law  and  of  equity,  to  mitigate,  in  the  exercise  of  a  cautions 
discretion,  the  severity  of  the  general  rule  by  interposing  in  exceptional 
cases.  The  exceptions  must  be  few,  and  must  rest  on  clear  grounds,  fbnnded 
on  considerations  of  danger  to  the  life,  health,  or  morals  of  the  child. 
Both  in  this  country  and  in  England,  a  C6urt  of  Justice,  when  the  interests 
of  the  ohiid  in  regnbd  to  life,  health,  or  moralB  have  required  it^  has 
refiised  to  permit  the  father  to  retain  the  custXKly.  Thia  has  been  dose  in 
Scotland  in  the  exercise  of  the  nobile  affitium  of  this  Court,  and  it  baa  been 
done  m  Ea^^d  before  the  Act  2  and  3  Viet,  cap.  54.  In  the  case  of  a 
baby  seven  months  old  the  health  and  life  of  the  diiid  may  be  considered 
as  in  some  degree  bound  up  with  the  mother,  tfnd  the  natural  rights  and 
feelings  of  the  mother  of  the  babe  cannot  be  altogether  ignored  by  £e  Court 
exercising  judicial  discretions  The  recent  statute  in  England  tends  to 
aflbrd  to  mothers  in  that  country  some  additionai  proteetion,  but  the 
division  of  the  English  Courts  into  Courts  of  law  and  of  equity  seems  to 
have  made  legislation  necessary.  The  mother  cannot'  be  refused  access  to 
her  child,  even  though  she  is  separated  from  her  husband,  especially  when 
there  is  no  stain  whatever  on  her  chantcterj  and,  in  the  case  of  Mirer 
(3d  July,  1 859,  21  D. .  1 1^3,)  Lord  Ivory  atatbd  that  '<  it  seems  to  me  that 
the  law  of  Scotland  ia  very  ibuch  like  that  wMcU  has  latterly  been  knade  the 
law  of  England  under  the  stlitote  2  and  '3  Yiot."  it  may  be  ihat  after  the 
recent  case  of  Lang,  we  cannot  adopt  the  view  of  Lord  ivory  to  its  foil 
extent;  though  Z  am  disposed'to  do  so.  Taking  this  view  of  the'  law,  lam 
of  opinion — lab,  that  we  cannot  now,  on  suoh  facts 'as  aire  lit  present  ascer- 
tained, withdraw  or  withhold  liie  enstody  bf  this  efafild  from  the  Ikther;  hnd, 
2d,  that  we  should  not  allow  a  proof  of  retopt's  allegations;  fot^  ifreunlon  is 
possible  now  it  might  be  rendered  impossible  if  such  prbof  were  allowed. 

Lord  Kinloeh--^Bespt,  Mrs  Nicolson,  has  withdrawn  herself  from  her 
husband's  house  and  society;  and  she  took  with  her  their  child  ^^-a  boy  of 
now  seven  months  old — ^whom  for  a  time  she  concealed  in  a  place  of 
residence  apart  from  her  own.  The  child  has,  under  the  mandate  of  the 
Court,  been  replaced  for  the  time  in  his  father*8  hands;  and  the  question 
now  arises  whether  there  is  any  ground  for  calling  on  the  Court  to  disturb 
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the  ezuting  amngemants.  1%  is  tkenndonbted  general  role  of  the  law  of 
Sootland  that  the  custody  and  place  of  reeidence  of  every  lawful  child  are 
entirely  tinder  the  father's  controL  Bat  exceptional  cases  may  occur,  as 
where  danger  to  the  child's  safety  or  morals  is  reasonably  apprehended;  and 
in  these  the  Conrt  has  power  to  interfere.  In  the  present  case,  the  only 
question  is,  whether,  in  the  child's  own  interest,  there  is  a  call  on  the 
Conrt  to  remove  him  from  the  father's  custody.  I  am  of  opinion  that  no 
snffident  case  has  been  shown  fi>r  such  interposition.  Damage  of  morals  is 
of  coarse  out  of  question  in  the  case  of  a  child  of  seven  months  old. 
Damage  to  the  child's  safety  cannot  be  predicated  with  any  show  of  reason. 
Respt  lays  great  strength  on  a  letter  written  to  her  by  petr.,  in  which  he 
used  expressions  intimating  that  the  child  was  not  his.  But  any  statement 
of  this  kind  was  plainly  made  under  temporary  excitement  of  feelings;  it 
was  formerly  retracted;  and  nothing  can  be  more  certain  than  the  assurances 
of  the  child  being  his  on  which  the  petition  proceeda  At  the  same  time 
re^t  is  free  from  suspicion  on  this  hand.  So  standing  maitersi  and  the 
case  being  wholly  to  be  considered  with  reference  to  th^  child  itself,  I  am 
of  opinion  that  there  is  no  sofiSdent  ground  for  removing  the  child  from 
his  fiither's  house,  which  is  the  proper  home  of  tto  child,  and  also  of  the 
mother. 

AcL— Clark,  M'Lenman.    AgenU^-^Adam  £  Sang,  S.8.C. AU.'^ 

Qorikm,  Frascr.    AgeiU^-John  Galkay,  S,&C. 

FaIiOQNXB  v.  GBAHAM.-N- Jti/y  2a 

Appeal — N^rt^ippearance  of  JReapondenL-^Appeal  from  Elginshire.  The 
8.  S.  (Smith)  dedded  in  fi»roar  of  pnrsaer,  the  Sheriff  (Bell)  reversed. 
Porsaer  appealed,  but  no  appearance  was  made  for  respt.  The  case  was 
called  in  the  short  roll,  when  the  Goart  ordered  intimation  to  respt  by 
restored  letter.  Certificate  having  been  lodged  in  process,  appt  afterwards 
lodged  a  note  (also  intimated  to  respt.)  praying  to  have  the  appeal  sustained; 
bat  the  Goort  refused,  in  the  absence  of  respt,  to  do  so  until  the  case 
ai^ieared  in  nsual  course  in  the  roll  The  Court,  '*in  respect  of  no  appear- 
ance for  respt,*'  and  without  heariog  appt,  recalled  the  Sheriff's  judgment, 
and  pronounced  an  interlocutor  snbstantially  lepeoting  that  of  the  S.  S. 

Aci.'^GtUhne.    Agent'-N.  M,  Campbell,  8.3.0. 

Mils  v.  Earl  of  Dalhousie.— JWy  20. 
Leam — Green  Crop-^ Away-going  Crap, — Suspension  in  a  removing. 
Suspr.  held  the  farm  of  Balmaohie  under  a  lease  from  Lord  Dalhousie  in 
1774,  for  two  ninoteen  years,  and  the  life  of  the  tenant  in  possession  at  the 
end  of  the  second  nineteen  years.  The  tenant  in  possession,  when  the  second 
period  of  nineteen  years  expired,  died  in  Dea,  186G,  and  the  possession 
under  the  tack  ended  at  Whits.,  1S68,  Suspr.  maintained  that  he  was 
entitled  ta  retain  possession  of  the  whole  arable  land  for  the  year  1868, 
inclading  the  green  crop  of  that  year,  until  the  separation  of  the  crops  from 
the  ground.  A  clause  in  the  lease  declared  that  the  person  who  shall  ''have 
right  to  this  tack  at  the  expiry  thereof  as  said  is,  shall  have  the  undoubted 
and  sole  right  to  the  sown  grass  of  one  and  two  years  old,  but  none  other, 
whicfai  shall  be  on  the  farm  for  the  crop  and  year  of  the  removal,  aa  well  as 
to  the  corns  which  shall  be  thereon."  Suspr.  contended  that  under  this 
clause,  read  with  regard  to  the  whole  scope  and  intention  of  the  lease,  and 
the  changes  in  the  system  of  husbandry  and  rotation  of  cropping  introduced 
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atnoe  the  faeginniag  of  the  leaae,  njth  the  sanction  of  the  fespondeiLt  and  liis 
prodeoesaorsi  he  was  entiftled  to  the  benefit  of  thetarnip  crop  of  ]  866.  Bespi 
maintasned  that  the  use  of  the  word  ''cania*'  exclnded  this  constmetioii. 

The  8.a  (Guthrie  Smith)  enatained  the  contention  of  the  teoaat.  The 
Sheriff  (Heriot)  reversed,  holding  that  he  coold  only  give  effect  to  the  cImim 
as  it  was  fhunod^  and^  as  the  lease  eontemphited  that  there  should  be  fallow, 
the  tenant  eould  not  take  advaata^  of  his  own  departure  fcoaa  the  rotetioa 
of  cropping  contemplated  bj  the  lease,  and  hy  growing  green  ORip  where  the 
lease  provided  lor  fallow,  could  not  exdade  the  landlord  from  the  liaUow  on 
the  pka  that  1^  land  was  under  "  corns."  The  L.  O.  <Ma»ir)  ^wki.  thai 
the  S.  S.  had  been  right,  because  if  the  taking  of  green  cfop  was  «  vioiatieo 
of  ihe  lease,  the  landlord  ought  to  have  stopped dt,  and  not  waited  toargoe 
it  in  a  qneation  of  removotng;  and  because  the  interest  intended  to  he  givoi 
to  one  in  the  poaillooa  o£  the  complainer  waa  truly  and  practically  aa  interest 
in  the  entire  industrial  crop  on  the  ground  in  the  year  of  his  removal,  though 
in  the  lease  green  crop  was  not  mentioned  because  then  unusual  or  unknown. 

The  Court,  after  getting  a  report  from  Mr  Diekeon,  of  S»ighton  Mains, 
altered,  and  held  that  the  Sheriff  h#d  taken  the  right  view.  •  At  the  date  of 
the  lease,  fallow  was  not  unknown.  The  tenant  would  not  have  hod  so 
much  com  to  reap  in  the  last  year  of  his  possession  if  be  had  oonformed  to 
the  lease.  Saying  adopted^  witl:^  the  concurrence  of  tl^e  la^dlord^  the  six- 
shift  rotation,  ho  was  now  proposing  to  take  the  benefit  to  hunaelf  in  the 
last  year  of  his  holding  of  all  the  land  which  should  provide  winter  food  for 
the  cattle  of  the  incoming  tenant.  He  must  just  tak^  it  as  if  it  had  been 
the  six-shift  rotation  all  through  the  lease,  ai^d  gjlve  up  the  green  crop  to 
the  incoming  tenant 

Brix  v.  Phesbyteey  op  Meiolk— /tf?y  20. 

Presentee— OocUa— 31  and  32  Vict.,  c  72.— The  Rev.  Herbert  Bell  has 
recently  been  elected  minister  of  the  quoad-sacra  parish  of  Persie,  in  the 
Presbytery  of  Mcigle,  and  he  was  desirous  to  obtain  the  necessary  documents 
to  lay  before  the  Presbytery.  He  desired  the  Sheriff  to  administer  the  oath, 
but  he, refused,  on  the  ground  that^  under  the  Act  31  and  32  Vict.^  cap.  72, 
no  oath  was  necessary  or  lawful.  The  Presbytery  contended  that  they 
wore  not  bound  or  entitled  to  sustain  the  presentation  unless  the  presentee 
produced  a  certificate  instructing  that  he  had  duly  qualified  to  Oovemment 
The  parties  pi;esented  this  special  caee  to  decide  the  question.  Scld  that 
the  presentee  was  not  required  to  take  and  subscribe  any  oath  or  oaths,  or 
any  declaration  or  declarations  substituted  for  such  oath  or  oaths,  or  to 
subscribe  the  assurance,  and  that  the  Presbytery  could, leg^ly  admit  and 
ordain  Mr  Bell  as  a  minister  of  the  Church  of  Scotland  without  his  taking 
or  subscribing  any  oath  or  declaration,  and  without  his  subscribing  the 
assurance. 

Ad. — Lee.    Ageiiis — Meiixies  S  CQventrVi  W.S> AlL—Duncau.  ,Agcnt4'- 

W.  S  J.  Cook,  W.S. 


SECOND  DIVISION. 

Gnsta  AjYD  Tosh  v.  Mackat. 
Ztfas«.-^Fursuer  Greig  was  tenant  of  Oibliston»    He  removed  at  Marta, 
1S66|  and  was  succeeded  in  the  form  by  defr.  Mackay.    A  quantity  of  duugi 
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valaad  at  J&13S  13a  Id,  ^as  left  on  the  faiaa  hf  puctuer,  for  whioli  ha  saad 
dafip.  >Defr.  (who  also  r^xesented  the  profurietor,  Mrs.  Smith  of  QUklbton), 
pleadad  (1),  That  paraaer  was  baned  by  acLMise  in  the  lease  binding  him  "  to 
ttseandooDsatne  the  whole  of  t2>e  straw  aiiid  feddier  grown  upon  the  farm  in 
and  upoa  the  same^  and  the  wholedung  compaot  and  other  manures  that 
should  be  made  thcreooy  exoepting  alwajs  hay  and  the  straw  and  fodder  of 
the  iaat  or  otttgoiog  crop^'*  (2),  That  pursuefr  had  aconmolated  the  dung 
to  sooh  an  extent  by  mismanagement.  The  L,  0«  anoihued  defr.  on  the 
first  gcoondy  holdingthaii  the  stipulation  in  the  lease  was  clear  and  nn* 
aanfaignons,  and  •gave  the  landlord,  and  defr,  as  representing  him,  right  to 
tho  dang  vkhout  payment. 

Afker  a  remit  to  a  man  of  s^Ul,  who  reported  that  it  was  possiUe  to  con* 
swno  the  dnng-onrthe  €scm,  bnt  that  it  wonld  residt  wholly  in  the  benefit 
of  the  landlord  or  lucpmiiBg  tonaoiy  the  Court  adhered,  the  Lord  Justice* 
CScffk  dissenting. 

AcL-^Clark,  Black.  Aginis^T.  ^  IL  Lmadakf  aSM^-^-^Alt^FnuKr^ 
Cribio%,    Ageuifi^Jiu-dhi^  JStodart  (&  Friucr.  WJS, 

DaKsiDE  At.  Co.  v.  Mei^ies'  Tta.-^uly  16. 
Chmmissioners  of  Suppli/— Division  of  valued  Rent — Redactirtn  of  a  decree 
prohounced  by  the  Commissioners  of  Supply  of  Aberdeenshire,  whereby 
the  etmulo  valued  rent  of  the  barony  of  Pitfoddels  was  divided  in  certain 
proportions  axtaong  the  various  lands  forming  the  said  barony.  The  ground 
of  reduction  was  that  the  Commissioners  bad  made  the  division  according 
to  the  present  real  rent  of  the  dffTercnt  lands,  whereas  pursuers  contended 
it  should  have  been  made  according  to  the  value  of  the  different  lands, 
as  at  the  date  of  the  valuation  (1G17),  or  according  to  the  present  agricul- 
tural value,  which  was  the  nearest  approximation  to  the  value  as  at  that 
date.  The  L.  0.  (Barcaple)  assoilzied  dcfrs.  Pursuers  reclaimed.  The 
Court  recalled  and  sustained  the  contention  of  pursuers. 

Caledonian  By.  Co.  tf.  Qtn  op  Qlabgov  Union  Rr.  Co.— J«/y  17. 

Railway — Railway  Clauses  Act,  s,  38 — Lands  Clauses  Act,  s,  120 — 
** Superfluous  Lands'* — " Sxtrdordinary  Purposes" — Action  for  the 
price  of  certain  lands  taken  by  the  defrs.  under  statutory  powers.  The 
defence  was,  that  pursuers  were  not  in  a  position  to  give  a  title  to  the 
lands,  in  respect  they  were  superfluous  lands,  and  had  reverted  to  the 
adjoining  proprietors  in  virtue  of  the  Lands  Clauses  Consolidation  (Scot- 
land) Act.  The  Court  some  time  since  ordered  argument  upon  certain 
special  points.  The  abridged  opinion  of  liord  Cowan  shows  the  nature  of 
tho  questions  involved. 

Lord  Cowan — The  question  remaining  for  decision  in  this,  the  second 
action  between  these  parties,  relates  to  the  portion  of  land,  consisting  of  1 2,750 
square  yards,  lying  to  the  south  of  the  Canal,  and  coloured  rod  on  plan.  This 
was,  with  other  lands,  purchased  from  pursuers  by  defrs.,  and  the  price 
fixed  by  arbitration  at  XI  2,750.  The  defence  stated  in  this  action  for 
payment  has  been  sustained  by  the  interlocutor  under  review,  which  finds — 
first,  that  the  lands  were  superfluous  lands,  subject  to  the  provisions  of  sec. 
120,  by  which  it  was  providiGKl  that  in  default  of  the  same  not  being  sold  within 
the  prescribed  period,  the  lands  should  become  the  property  of  the  adjoining 
heritors;  second,  that  prior  to  the  contract  of  the  sale  between  the  parties 
to  this  action,  the  prescribed  period  for  the  sale  of  superfluous  lands  had 
ezpiredj  and,  third,  that  in  thcso  circumstances  pursuers  were  not  in  iitulo 
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to  giro  a  valid  tide  to  the  lands,  or  to  demand  their  price.  It  appeared  to 
the  Court  that  questions  of  moment  seemed  not  to  have  been  snfficieoUy 
brought  before  the  L.  O.  An  additional  hearing  was  ordered  on  these 
points.  The  basis  of  the  interlocutor  under  review  is,  that  the  IsndA 
which  are  the  subject  of  the  action,  assuming  them  to  be  superfluous  landsi 
and  not  to  have  been  sold  within  the  prescribed  period,  fall  within  the 
operation  of  sl  120  of  the  Act.  On  this  assumption,  it  was  essential  to 
inquire  whether  the  lands  were  superfluous  in  the  sense  of  the  statute, 
and  whether  the  sale  was  efiected  before  the  prescribed  period  expired 
within  which  such  lands  could  be  validly  disposed  o£  And  it  was  on  these 
two  matters  heutg  affirmed  that  the  forfeiting  provision  could  be  held 
applicable.  But  if  the  lands  do  not  fall  within  the  scope  of  s.  120  it  will 
be  unnecessary  to  consider  whether  the  finding  in  the  interlocutor  was  well 
founded  or  not.  The  primary  inquiry  is,  whether  these  12,750  square  yards 
of  ground  are  not,  from  the  mode  in  which  they  were  acquired  by  pursuers, 
and  the  purpose  for  which  they  were  held  by  them,  outwlth  the  statutory 
provision  1  Or,  whether  a  1 20  applies  to  and  indudes  lands  purchased 
for  extraordinary  purposes,  under  the  powers  conferred  by  the  Bailway 
Clauses  Act  ?  This  was  admitted  at  the  bar  to  be  a  new  question,  but  it 
is  manifestly  one  the  answer  to  which  must  be  conclusive.  Lajisg 
aside  all  the  other  points  argued,  I  shall  state  the  grounds  of  my  opinion. 
By  s.  6  of  the  Lands  Clauses  Act  it  is  made  lawful  for  promoters  to  agree 
with  the  owners  of  land  by  the  special  Act  authorised  to  be  taken,  and 
required  for  the  purposes  of  the  Act,  for  the  absolute  purchase  of  the  same; 
and  by  &  17,  et  sqq»,  it  is  provided  that  when  the  promoters  shall  require 
to  purchase  or  take  any  of  the  lands  by  the  special  Act  or  this  Act  autho- 
rised to  be  taken  or  purchased,  notice  shall  be  served  on  the  parties  inter- 
ested therein  as  in  the  case  of  purchasing  otherwise  than  by  agreement 
These  provisions  have  regard  to  the  acquisition  of  land  fur  the  formation 
and  maintenance  of  a  railway;  and  it  is  to  such  lands  that  the  terms  of  a 
120  have  special  reference.  The  preamble  of  this  and  all  the  sections 
which  follow  is — ''  and  with  respect  to  lands  acquired  by  the  promoters  of 
the  undertaken  under  the  provisions  of  this  or  the  special  Act  or  any  Act 
incorporated  therewith,  but  which  shall  not  be  required  for  the  purposes 
thereof  be  it  enacted  as  follows."  Such  lands  are  to  be  absolutely  sold 
and  disposed  of  within  the  time  prescribed,  and  if  remaining  unsold  at 
the  ezpiraUon  of  that  period,  such  lands,  as  superfluous  lands,  become  the 
property  of  the  owners  of  the  lands  adjoining  thereto.  And  by  a  121 
there  is  a  right  of  pre-emption  to  the  persons  then  entitled  to  the  lands,  if 
any,  from  which  the  same  were  originally  severed;  and  in  the  event  of 
these  refusing  to  purchase  them,  an  offer  is  to  be  made  to  those  persons  whose 
lands  shall  imminiiately  adjoin  the  lands  proposed  to  be  sold.  The  sale  to 
such  parties,  or,  on  their  refusal,  to  others,  must,  however,  be  effected 
within  the  prescribed  period;  otherwise,  the  lands  are  forfeited  by  the 
company,  and  become  the  property  of  the  adjoining  heiitors.  The  object 
of  this  stringent  provision  of  the  statute,  to  use  the  words  of  Blackburn,  J., 
in  Moodie*s  case,  **  appears  to  be  that  where  lands  are  taken  from  pro- 
prietors by  a  compulsion  of  law,  in  order  that  particular  works  may  be 
executed,  if  they  are  not  executed,  the  lands  shall  first  be  oflered  to  the 
persons  then  entitled  to  the  lands,  if  any,  from  which  they  were  originally 
severed,"  and  so  forth.  The  words,  as  well  as  the  reason  of  the  thing, 
appear  strongly  to  confine  the  provision  to  lands  acquired  under  the  com* 
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polsory  powers  conferred  by  the  statute,  whether  by  agreement  with  the 
owners  or  tinder  notice,  as  enacted  by  ss.  6,  17,  and  other  relative  provi- 
sions. Although  the  acquisition  of  such  lands  may  have  been  by  private 
agreement,  still  being  lands  within  the  compulsory  powers,  and  which  the 
owners,  on  requisition  of  the  company,  must  part  with,  they  are  certainly 
lands  which,  if  not  required  for  the  purposes  of  the  railway,  must  be  held 
within  the  operation  of  the  statutory  enactment.  But  can  the  same  bo  pre- 
dicated of  lands  not  required  for  the  purposes  of  the  railway  in  the  sense 
now  explained — that  is,  lands  not  within  the  compulsory  powers  of  the  Act, 
but  a<x|uired  by  voluntary  agreement  and  purchase  under  the  powers  con- 
ferred, not  by  the  Lands  Clauses  Act,  but  the  special  Act,  or  by  the  Rail- 
way Clauses  Act — that  is,  acquired  for  the  extraordinary  purposes  spedfied 
in  that  Act }  By  s.  38  of  Railway  Clauses  Act,  a  railway  company  may, 
in  Addition  to  the  lands  authorised  to  be  compulsorily  taken  under  the 
powers  of  this  or  the  special  Act,  contract  for  the  purchase  of  lands  near 
the  railway,  "  for  extraordinary  purposes.**  The  purposes  are  then  speci- 
fied, and  it  is  material  to  observe  that  they  are  such  as  require  to  be  met 
from  time  to  time  during  the  whole  subsistence  of  the  railway.  Additional 
stations  may  come  to  be  required,  and  yards,  wharves,  and  places  for  the 
accommodation  of  the  traffic,  and  for  making  convenient  roads  or  ways; 
and,  in  the  words  of  the  enactment,  it  is  for  the  use  of  the  railway  as 
well  as  for  its  formation.  Power  to  meet  the  exigencies  of  the  undertaking 
in  the  matters  enumerated  was  plainly  indispensable.  It  is  only  after  the  un- 
dertaking has  been  in  operation  that  the  exigency  may  arise  for  the  acquisi- 
tion of  lands  to  meet  the  shifting  state  of  the  traffic  at  the  various  stations 
and  districts  along  the  line.  In  the  Lands  Clauses  Act  itself,  distinct  pro- 
Tision  is  made  for  railway  companies  originally  acquiring  by  voluntary  pur- 
chase, and  from  time  to  time  disposing  of  such  lands  and  purchasing  other 
lands  for  extraordinary  purposes.  By  s.  1 3  power  is  conferred  on  promoters, 
to  contract  with  all  parties  with  whom  they  may  contract  for  the  lands 
which  they  are  entitled  to  acquire  under  their  compulsory  powers;  and  by  s. 
13  of  Lands  Clauses  Act  it  is  declared  lawful  for  them  to  sell  such  lands — 
that  is,  lands  acquired  for  extraordinary  purposes,  and  again  to  purchase 
other  lands  for  the  like  purpose,  and  afterwards  to  sell  them.  No 
limitation  is  here  prescribed  as  to  the  period  either  for  the  purchase  or  sale 
of  lands  for  such  purposes.  The  sale  may  be  made  to  any  person,  and  the 
power  to  purchase,  sell,  repurchase  and  resell,  such  lands  is  expressly  per- 
mitted from  time  to  time — that  is,  any  time  during  the  subsistence  of  the 
railway.  One  condition  only  is  attached,  and  it  is  quite  corroboratory  of 
the  views  stated  : — **  But  the  total  quantity  of  the  lands  to  be  held  by  the 
promoters  of  the  undertaking  fbr  the  purposes  aforesaid  shall  not  exceed 
the  prescribed  quantity."  Now,  that  the  portion  of  ground  in  question  was 
acquired  for  extraordinary  purposes  is  clear.  It  forms  part  of  a  triangular 
piece  of  ground  of  considerable  extent  and  valne,  which  was  purchased  from 
Sir  John  Maxwell  in  1851  by  the  General  Terminus  Railway  Company, 
incorporated  in  181(5,  under  whose  right  the  pursuers,  under  the  Amalga- 
mation Act  of  1854,  now  stand.  By  the  Terminus  Company's  Act  1846, 
the  powers  of  the  company  for  the  compulsory  purchase  of  land  expired  on 
the  3d  July,  1849,  being  three  years  from  the  passing  of  the  Act,  but  was 
extended  to  1850,  by  the  Act  of  1847 ;  and  by  s.  22  of  the  Act  the  company 
were  allowed  to  purchase  by  agreement,  and  to  hold  lands  for  extraordinary 
purposes  to  the  extent  of  13  acres,  enlarged  by  the  Act  of  1847  to  the 
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extent  of  20  acres  additioiiaL  The  origUial  ooqaisitioE  of  the  Unda  by  the 
Termiutts  Co.  thus  woa  not  under  the  compulsory  powers  of  the  etstute. 
It  could  not  be  so,  not  only  because  the  period  for  the  purchase  of  land 
within  the  deviation  line  had  expired  in  1849,  or  at  least  in  1850f  but 
because  the  lands  were  beyond  the  deviatioJi  liue.  To  somje  ejOent,  indeed, 
defrs.  alleged  that  these  lands  were  not  so^  but  niight  have  been  taken  to 
some  extent  uuder  the  compulsory  powers.  The  purchase^  howe?eri  was 
made  by  voluntary  agreement,  and  the  Terminus  Ca  had  power  to  make  it^ 
and  to  hold  the,  lands  puchasod  for  extraordinary  purposes  under  the  azpreas 
provisions  of  the  Bail  way  Clauses  Act  and  Land  Clauses  Act.  On  this  pert 
of  the  case  the  proof  adduced  by  pursuer  is  not  material  ia  the  view  I 
present.  It  establishes  that  a  purchase  of  the  lands,  was  de/ado  nade  for 
extraordinary  purposes,  to  servo  which  the  statute  permitted  the  eompany 
to  purchase  and  hold  any  lands  in  addition  to  those  they  had  power  to  take 
coQipulsorily.  befrs.  contended  that  the  power  conferred  by  a.  88  of 
Bailway  Clauses  Act,  so  far  as  this  company  was  ooncerncd,  fell  with  the 
expiration  of  five  years  from  the  passing  of  the  Act  o£  1846,  the  period  pre- 
scribed by  s.  24  for  completion  of  the  railway.  The  power  of  the  Terminus 
Company  to  make  the  purchase  they  did  must  in  this  view  be  held  to  have 
expired  before  the  disposition  of  the  lands  so  granted.  A  very  strange 
result  certainly,  were  the  defenders  right  in  their  argument.  The 
statutory  provision,  however,  had  plainly  reference  to  the  compulsory  powers 
for  executing  the  railw.iy  and  completing  it,  and  in  relation  thereto,  which 
had  been  granted  to  the  company.  These  were  to  cease  to  be  exercised 
except  as  to  so  much  of  the  railway  as  shoald  be  completed. ,  All  powers 
given  to  the  company  were  left  untouched  in  so  far  as  required  for  the 
management  and  use  of  the  completed  railway.  If  it  has  been  successfully 
shown  that  the  power  to  purchase  and  hold  lands  for  extraordinary  purposes 
conferred  by  the  Railway  Clauses  Act  is  of  this  character,  there  is  obviously 
no  weight  in  the  fact  that  after  the  completion  of  the  railway  all  the 
nompulsory  powers  held  by  the  company  should  cease.  Holding,  then,  the 
original  purchase  of  the  lands  to  be  free  of  question,  it  appears  to  be 
almost  a  necessary  sequence  that  such  lands  are  beyond  the  operation  of  s.  120 
of  the  Lands  Clauses  Act.  If  the  power  to  purchase  iu  18p2  be  clear, 
tlie  purchase  might  have  been  delayed  and  as  validly  exercised  iu  18G2,  by 
which  time  the  prescribed  period  of  ten  years  was  at  au  end*  Thq  fair 
reading  of  the  statute  is  that  only  those  lands  which  the  company  were 
empowered  to  take  compulsorily  within  the  three  years  were  within  the 
section.  The  power  to  purchase  under  the  Railway  Clauses  Act»  and  to 
hold  lands  after  the  expiration  of  the  period  prescribed  for  completion  of 
the  railway,  is  in  a  manner,  indeed,  conclusive  that  such,  lands  arc  not 
Within  the  forfeiture.  Bat  apart  from  this,  the  more  general  grounds 
stated  are  decisive,  first,  that  the  statutory  provisions  throughout  draw  a 
dear  distinction  between  lands  to  be  compulsorily  taken  and  lands  acquired 
voluntarily  for  extraordinary  purposes;  and,  second,  that  the  very  object 
of  the  provision  given  to  railway. companies  to.puoehase  and  hold  iends^^nd 
to  sell  and  repurchase  them  from  time  to  time,  forbids  the  aoaettisiou  that 
such  lands  behoved  to  be  sold  within  the  prescribed  period.  The  jodgBseat 
of  Blackburn,  J.,  referred  to»  was  founded  on  as  iilustrntivB  of  the  tnis 
meaning  of  the  statutory  provision  in  the  English  Act,  to  the  aame  effect  as 
s.  120.  That  case  referred  to  land  taken  under  the  compulsory  powers, 
and  the  observations  all  refer  to  lands  not  sold  within  the  prescribed  period, 
which  had  been  taken  from  proprietors  by  compulsion  of  law.    The 
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aigoment  does  not  touch  the  applicabilitj  of  the  6tatutory  provision  to 
lands  acquired  by  Toluntary  purchase  under  the  Eailway  Clauses  Act.  A 
spediilty  WM  irtated  to  exist,  to  which  I  have  already  generally  referred,  to 
the  effect  thAt  some  portion  of  the  12,750  yards  was  within  the  deviation  line^ 
and  might  haive  been  taken  eompulsorily  at  any  time  before  the  espiration 
of  the  three  years  after  the  passing  of  the  Act  of  184G.  The  answer  is 
that^  even  aeiuming  the  &ct  to  be  so,  the  land  was  not  so  taken,  it  was 
only  after  the  expiration  of  the  three  years  that  it  was,  along  with  other 
gronnd  beyond  the  ^mtion  line,  made  the  subject  of  purchase  by 
vokQitiiry  bgreeftifent  under  the  company's  powers  to  acq[Qire  the  whole  6t 
these  laivdefov  extraordinary  purposes.  On  these  grounds,  the  interlocutor 
oodet  Mitiewshould  benedalled,  and  decree  pronounced  in  favour  of  pursuers. 

The- other' Judges  eoncutred/ 

Att-^Shl^n-f  Young^  Shandy  Johnston,  Agents^Hcme  ^  Mackay,  W,S, 
- — 'AlU—Glar^  Lanetuter,    AgeKh-^Muirm%  Bmih,  <jfc  Ht^rmy,  W,8. 

•  MAiMfiTTRAtfis  t/.  Thr  Fishbrmen  OP  St  Andkews.— /m?^  2& 
Btirgh-^Muisel  Scalps. — ^The  magistrates  seek  to  have  it  declared  that 
the  mussel-scalps  on  the  south  side  of  the  estuary  of  the  Eden^  adjoining 
the  links  of  St  Andrews,  form  part  of  the  common  good  of  the  burgh,  and 
that  they  are  entitled  to  administer  them  as  they  think  fit,  by  sale  to  the. 
inhabitants  or  to  other  persons;  and  they  seek  interdipt  against  the,  defra. 
from  talking  mussels  without  leave.  They  found  upon  certain  cbartersi  and 
particularly  upon  the  charter  by  the  Archbishop  of  St  Andrews  in  16 14, 
and  ratification  thereof  by  King  James  II^.  of  Scotland,  confirming  a  grant 
to  the  magistrates,  Town  Council,  and  community  and  inhabitants  of  St 
Andrews:  The  action  was  resisted  by  certain  fishermen  of  St  Andrews  (I) 
in  respect  the  feudal  title  was  not  in  the  magistrates  solely ;  (S)  in  respect 
in  any  cvelit  the  right,  if  held  by  the  magistrates,  was  held  in  trust  for  the 
community,  whose  right  was  defined  by  usage  of  taking  mussels  from  time 
immemorial,  or  at  least  only  paying  the  expense  of  gathering  them.  Defra. 
offered  to  concede  the  right  of  the  magistrates  on  condition  of  their  being 
supplied  with  mhssels  at  6d.  per  basket.  The  L.  0.  (Jerviawoode)  deoided 
in  favour  of  the  magistrates.    Defrs.  reclaimed. 

The  Court  held  that  the  L.  0.  was  right  in  holding  that  the  mussel  scalps 
formed  part  of  the  common  good  of  the  burgh,  as  regards  which  the 
magistrates  had  th^  same  right  of  administration  that  they  were  entitled  to 
exercise  over  the  other  rights  conveyed  in  their  charters,  but  that  defrs^ 
had  a  light  of  pre-emption  or  priority  of  supply  (for  which  the  conclusiona 
of  the  summons  did  not  provide;,  at  such  reasonable  rates  as  the  magistrates 
might  decide  upon«  The  Court  would  not  decide  what  were  reasonable 
rates  at  which  the  fishermen  should  be  supplied ;  but  if  they  had  reason  to 
complain  of  oppression  or  extortion  on  the  part  of  the  magistrate^  there 
wae  an  appeal  to  the  Court,  which  would  be  entertained. 

gPi^dAX..  CaBB  fob  GBARLBS  EoBEBTSON  and  OTHKfiS.-'-J'uZy  20. 

48fu£O0nidn«— 4]!a8e  for  the  opinion  of  the  Court  as  to  the  distribution  of 
a  fimd  of  upwards  of  X3000  in  the  hands  of  trustees,  which  forms  part  of 
th«  estate  of  the  late  Mrs  Robertson,  of  Kindeace,  mother  of  the  present 
pioprietar.  Mrs  Bobertson  was  married  in  1816,  and  her  estate  was  settled 
upon  the  spouses  and  the  children  of  their  marriage  by  an  ante-nuptial 
contract^  conferring  upon  the  spouses  the  power  of  apportionment  of  the 
capital  among  the  children  of  the  marriage.  The  spouses  executed  a  deed 
of  apportionment  in  1841,  and  a  codicil  in  1845.    They  had  six  childreoi 
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iodudiag  two  daughterSi  who  afterwards  married.  Two  sons  predeceased 
the  mother. 

Mr  Bobertson,  the  youngest  child  of  the  spouses,  and  heir  of  entail  in 
possession,  daimed  the  fand,  on  the  groand  that,  on  the  death  of  Mrs 
Bobertson,  he  was  the  only  ohild  of  the  spoises  entitled  to  it,  the  two 
daughters  haying,  by  marriage  contract,  renounced  their  claim«  with  conaent 
of  their  husbands,  and  the  eldest  son  being  barred  by  bebg  heir  apparent 
to  the  entailed  estates. 

Two  pupH  children  of  the  eldest  son  churned  it,  contending  that  Mr 
Bobertson  was  excluded  by  being  ultimately  the  heir  to  the  entaUed  estates, 
though  not  <^e  eldest  son,  and  also  that  the  married  daughters  were 
excluded  by  the  renunciation  in  the  marriage  contracts.  The  two  latter 
also  daimed  the  fimd,  as  being  the  only  children  who  smrmed  their  parMits, 
and  who  suooeeded  to  no  heritable  property. 

The  Ckmrt  held  (1)  that  Mr  Bobertson  was  esdnded  from  all  daim  by 
succeodiDg  to  the  heritable  estate;  (2)  that  the  children  of  the  eldest  aoa 
had  a  right  to  their  father^s  share — ^it  haying  yested  in  him  on  his  mothei^a 
deathy  snlject  to  defeasance  in  the  eyent  of  his  succeeding  to  the  heritaUe 
estate;  (3)  that  the  married  daughters  were  not  bound  by  the  renonciation 
in  the  marriage  contracts  from  benefiting  by  the  provisions  in  their  mother's 
ante-nuptial  contract  and  the  subsequent  deed  of  appointment. 

Ad,— Mackenzie,  Clark,    Asher.    Agent— Tho^    Banlutn,   S.8.C, Alt.-- 

Gordon^  Shand,    Agents— Hamilton,  Kinnear  ^  Beatzon^  W.S. 

Johnston  v.  Mackenzie  and  Bjsattie. — July  20. 

Salmon  Fisheries  Act — Stake  Nets — Solway. — ^Lientenant-Qeneral  John- 
ston, heritable  proprietor  of  salmon-fishings  in  the  riyer  Kith,  seeks 
declarator  that  Mackenzie  of  Newby,  and  the  tenant  of  his  fishings,  liaye 
no  right  or  title  to  use  stake-nets  or  other  fixed  engines  for  catching 
salmon  in  the  riyers  Annan  and  Nith,  or  either  of  them,  or  in 
the  estuaiy  thereof,  and  asks  interdict  Pursuer,  founding  on  25  and  26 
Yict,  cap.  97,  sea  6,  (''The  Salmon  Fisheries  Scotland  Act  1862,**)  and 
subsequent  zdatife  statates  (SO  and  27  Yict,  cap:  50,  and  37  and  28  Yict, 
cap.  118),  under  which  the  Gommiflsbnera  defined  the  estoary  of  the  riyers 
£sk,  Annan,  and  Nith,  alleges  that  defra  haye  been  in  use,  especially  in  the 
years  1865  and  1866,  to  jilace  stake-neta  in  the  riyers  Nith  flmd  Annan,  or 
in  the  estuary  thereof  where  the  tide  ebbs  and  flows,  being  bcalitiea  where 
the  use  of  stake-nets  is  illeg^  under  the  old  Scotch  statutes  relating  to 
salmon  fishing  and  the  foresaid  Acts.  Defra  pleaded  that  the  prohibittona 
of  the  statutes  did  not  a£fect  their  fishings,  and  that  they  had  fished  by 
stake-neta  without  interruption  for  more  than  forty  years — thb  mode  having 
been  judiciaUy  recognised,  and  being  the  only  oue  practicable.  The  L  O. 
(Jeryiswoode)  assoilzied,  holding  that  the  salmon  fishings,  as  exercised  by 
them,  had  been  exercised  lawfully  under  a  sufficient  title  for  forty  years, 
and  from  time  immemorial  prior  to  24  and  25  Yict,  c  109,  being  the 
English  Salmon  Fishery  Act,  which  by  section  33  of  the  Salmon  Fisheries 
(Scotland)  Act,  is  declared  to  extend  and  apply  to  salmon  fisheries  on  the 
shores  of  the  Solway  Firth,  situated  in  Scotland,  under  the  authority  of  the 
said  Act,  and  on  riyers  flowing  into  it  His  Lordship  rested  his  judgment 
on  a  finding  that  the  fishing  by  defirs.  by  means  of  stake-nets  on  the  ^way 
Firth  was  legal  in  respect,  at  that  part  of  it,  the  Solway  Firth  is  not  the 
estuary  of  a  riyer,  but  forms  truly  an  arm  of  the  sea.  Pursuer  reclaimed. 
The  Court  adhered,  but  on  the  ground  that  the  Solway  Firth  was  exempted 

om  the  restrictions  of  the  old  Scotch  statutes. 
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DIGEST  OF  REGISTRATION  CASES  FROM  1863   TO  186a 
Bt  ROBEBT  peel  LAMOND,  Esq.,  Wbitkb,  Glasgow. 

PABT  L — ^MISOELLANEOUS  <)nBSTiaN& 

Women. — ■Women  are  not  entitled  to  the  franchise.  Brown  v. 
Ingram,  7  MT.,  281. 

NonrregistrcUion  of  disqucdified  persons, — A  person  holding  an 
office  which  disqualifies  him  from  voting  is  not  entitled  to  be  pkced 
on  the  register  of  voters.    Johnston  v.  M'Muldrow,  7  M*P.,  281. 

Ofice  disqtudifying.  Assessor. — ^The  Assessor  for  a  burgh  was  held 
disqualified  aa  a  voter  iA  the  coanty  with  which  the  bui^h  was  united 
for  election  purposes.    Paton  v.  Haldane,  Dec  2, 1863,  2  MT.,  177. 

Office  disquciifying,  Assessor. — ^Whare  an  Assessor  had  resigned, 
but  his  resigBation  was  not  yet  accepted,  he  was  still  held  disqualified. 
Paton  V.  Haldane,  Jan.  26, 1865,  3  M'P.,  418. 

Appeal — Special  Case. — ^No  question  of  law  can  be  argued  before 
the  Appeal  Court  that  is  not  stated  in  the  special  case  by  the  Sheriff; 
and  it  lies  on  the  appellant  to  see  that  all  the  points  of  law  that  he 
wishes  raised  are  stated  by  the  Sheriff.  Maitland  v.  M'Credie,  7  M*P., 
288;  Pringle  v.  HUton,  3  M*P.,  420. 

Imperfect  or  erroneous. — Cases  dismissed  as  improperly  or  in- 
sufficiently stated  in  Millar  v.  Wilson,  Jan.  24, 1863, 1 MT.,  306;  Pringle 
V.  Hilton,  supra;  and  Cameron  v.Hflton,  Nov.  29,  1866,  5  MT.,  73. 

May  be  remedied. — [But  under  s.  22  of  the  Act  of  1868,  the  Appeal 
Court  has  power  to  remit  the  special  case  to  the  Sheriff,  by  whom  it 
shall  have  ooen  signed,  in  order  that  the  same  may  be  more  fuUy 
stated.    31  and  32  Vict,  cap.  48,  s.  22.] 

Appeal — Special  Case — Requisites  of. — Cases  must  show  Names 
and  Designation  of  parties,  Appellant  and  Respondent — the  precise 
position  of  the  party  whose  qualificatum  is  in  question — ^whether  a 
voter  alroady  on  the  roll  or  a  daimant  for  registration,  and  the  quali- 
fication on  which  he  reliea  Each  case  depending  on  different 
cirounntances  is  to  be  stated  separately.  The  Sheriff  is  not  to  annex 
notes  of  evidence,  or  refer  to  deeds  as  produced  with  the  case,  but 
must  narrate  the  facts  which  he  finds  to  have  been  proved,  and  quote 
sneh  parts  of  the  deeds  as  he  considers  material.  The  point,  or  points 
of  law  for  decision  by  the  Appeal  Court,  must  be  stated  specially,  and 
should  not  be  left  to  inference  under  the  general  form,  whether  the 
claimant  is  entitled  to  be  on  the  roll  or  not.  Expenses  were  given 
against  unsuccessful  parties.  Melville  v.  Paton,  Jan.  24, 1863, 1  M'P., 
306;  Jardine  v.  M'CuUoch,  Dec  2,  1865,  4  MT.,  138. 

Appeal — Evidence. — Appeals  upon  evidence  competent  where 
Sheriff  rejects  a  deed  as  not  duly  tested  or  stamped.  Per  Lord 
Ormidale,  MiUer  v.  Fisher,  Dec.  2, 1863,  2  MT.,  195. 

dross  Appeals. — ^Appeals  by  both  objector  and  claimant  may  be 
contained  in  the  same  case.  Haldane  v.  Nichol,  Dec.  2, 1863, 2  M'P.,  174. 

Appwl — No  Appearance. — ^When  Court  of  Appeal  differed,  the 
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jadgment  ^b  allonred  to  stand.  Non-4ippearaiice  of  the  respondent 
does  not  enUtlo  the  appellant  to  decree  in  absence  Toversing  the 
judgment  On  ex  parte  hearing  of  the  appellant,  judgment  sustained. 
Kinniburgh  v.  Donaldson,  Dec.  2,  1866,  4  M'R,  119. 

-4|)p«rf.— Sheriff's  judgment  was  reversed  of  consent  in  M*C*Iery 
V.  Oowan,  Nov.  29,  18€6,  5  M*P.,  78. 

PAST  a— QUXSUOlf ft  AS  TO  OWHBBfiHIP. 

TiUe. — A  written  title  i«  necessary  to  entitle  a  person  to  the  ftanchise 
as  "owner."    (Buegh.)    Stewart  v.  MTBeath,  7  Ml%  293.      * 

*  TiAe, — Held  that  receipts  for  feu  dtities  and  ta^es  are  not  sufficient 
to  instruct  a  qualification  as  "owner.*  (OouNTT.)  Oairns  v.  Monteith, 
7Mr*P..29S. 

^fltf.— But  opinion,  per  Lorf  ArdrntHan,  that  a  fbrtfid  written  title 
is  not  indispensable,  if  the  person  cain  produce  written  evidence  of  a 
right  to  obtain  a  formal  title.    Stewart's  Case,  »u?pra:. 

Title — Back  Letter. — So,  when  the  only  tttle  was  an  unstamped 
letter  acknowledging  receipt  of  the  price  of  the  subjects,  and  obli^ng 
the  seller  to  grant  a  conveyance  when  required.  It  was  held  stlfflcient, 
and  clainjant  enrolled.  (BuBGfl.)  This  case  reversed,  MTatlanfei*. 
Cooper,  Nov.  29,  1866.  5  M'R.  79  5  Stewart  v.  Flett,  7  M'R,  294. 

Long  Lease-- Act  of  J 868. — ^A  long  lease  held  sufficieAt  to  qualify 
the  holder  of  it  for  the  franchise,  under  the  Act  bf  1868,  art  an  owtier. 
Objection  that  claimant  was  not  truly  an  "owner"  r^pc/terf.  (Btmoa) 
Section  59,  Act  of  1868;  Stewart  v.  Harper,  7  M*P;,  295. 

Long  Lease— Act  of  183^.— 'Bat  prior  to  the  Act  of  1868,  long 
leases  were  held  not  equivalent  to  righW  of  property  sb  as  to  q\ialify 
the  husband  of  holder.  Melville  tf.  Rutherford,  Dec.  %  1868,  irW?., 
17»;  Blair  v.  Babtie,  Dec  2,  1865,  4  IVPP..  1'24: 

Long  Lease. — A  person  enrolled  by  the  assessor  as  '*j6int' tenant 
linder  a  long  lease,"  whereas  he  did  not  posses^  that  qtlalification,  but 
was  ttuly  an  owner,  was  held  entitled  to  the  franchise,  having  instructed 
a  good  qualificatton ;  farther,  that  the  mere  fact  that  the  assessor  had 
enrolled  him  on  a  qualification  which  he  'did  not  possess,  was  held  to 
Be  no  reason  for  expunging  hisr  name  from  the  roll  (Coonty.) 
Grferaon  v,  Dnnlop,  7  M^P.,  296. 

Life-rent  Annuities  and  Ground  Ahnttals. — ^Life-terit  Annuities 
and  life-rent  ground  annuals  do  not  afford  a  qualification.  (Oottntv.) 
M'Culloch  V.  Freeland  and  M'Culloch  v.  Smith,  Dec.  2,  1865,  4  M'R, 
180, 182. 

Tide — Gfround  Annual. — ^But  a  ground  annual  is  a  ^ood  qualifica- 
tion.   (County.)    Guy  v.  Eeston,  Nov.  29. 1866,  5  MT.,  62. 

Life-rent  Proprietor. — ^A  joint  life-rent  proprietor  who  had  sold 
his  interest  in  the  subjects  on  13th  August,  1868,  with  entiras  at 
Martinmas  following,  was  objected  to  on  the  grotfnd  that  be  had  no 
longer  a  right  of  life-rent,  but  only  an  interest  that  would  terminate 
at  Martinmas,  1868.  Objection  repelled  and  Voter  admitted,  on  the 
ground  that  he  still  had  the  qualification  which  he  previously  held. 
(County.)    Latta  v.  Raebum,  7  M'P.,  298. 
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Ltfj^-^^iUPraprieior-^DiseerUing  Minister. — ^A  diaseating  miniater 
who  ooeupied  a  house  ''that  wa$  feudally  vested  in  trustees  for  behoof 
of  the  Congregational  C9iurch/'  and  the  use  of  which  was  given  as  part 
of  his  stipend,  and  who  was  not  proved  to  hold  his  oflSce  ad  vitam  ant 
(mlpam,  hdd,  like  an  established  ohurch  minister,  entitled  to  enrolment 
as  a  "life-rent  proprietor."  (Buroh.)  Bobbie  v.  MeiUejobn,  7  M*P.,  296. 

Life-rent  Proprietor — Free  Church  Minister, — Similar  decision  in 
the  case  of  Free  Ohurch  clergyman,  where  the  property  was  held  by 
trustees.    (CototyO    Rutherford  v.  Young,  2  MT..  181.  - 

Life'Tent  Proprv^itor — Free  Church  Minister.-r-Sq^  also,,  where  the 
trustees  held  the  property  on  a  ninety-nine  years'  lease;;  (Cqunty.) 
M'Crindle  V.  Rutherford,  2  MT.,  187. 

Life-rent  Proprietor — Free  Cliurch  Minister — Defeasibili^,'^ 
Similar  decision  in  the  case  of  a  Free  Church  minister,  though  the 
entailed  proprietor  who  had  granted  a  site  for  the  manse  had  power 
to  recall  the  grant  should  the  subjects  be  used  for  any  other  purpose. 
(Ooxornr.)    Dobbie  v.  Robson,  2  M*P.,  191. 

Life-rent  Proprietor,  United  Presbyterian  and  Episoi^pqi  Clerffy*- 
men. — On  the  same  principles,  clergg^en  of  the  United  Presbyterian 
and  Episcopal  Churches, are  entitled  to  be,  and  have  been  enrolled. 
(County.)  Oliver  v»  Rutherford,  Dec  2, 1863;  Renton  v.  Robspn,  2 
M'P^.188, 189;  Sharp  v.  Caaeuove.  Nov.  29, 1866,  5  M'P.,  77. 

Life-rent  Proptietor  in  right  of  wife. — ^A.  life-rent  provided  to  a 
wife  by,  a  trust  settlement  which  excluded  the  husband's  yas  rwirith 
held  to  qualify  the  hpsband,  even  though  property  was  vested  in  tnuk 
tee&    (COWTY.)    Boylan  v.  Rutherford,  Jan.  26^  1865„  3  MT„  414. 

Life-jRent  Disposition. — A  life-rent  disposition  to  certain  parties 
who  granted  a  lease  of  t^be  subjects  to  the  disponer,  and  each  drew 
ten  guineas  per  annuu),  held  to  qualify  the  disponeea  So,  too,  where 
there  was  no  lease. granted,  but^  the  t^n  guineas  were  drawn-^whether 
from  the  land  or  not»  did  not  appear — it  b^ing  held  that  a  .written 
obligation  to  grant  a  lease  followed  by  possession,  and  the  payment  of 
rent,  are  as  good  as  a  lease.  (CoiiNTY.)  Miller  v.  Fisber  and  Miller 
v,  Ferrier,  Dec  2, 1863,  2  MT.,  192. 

Life-rent  Proprietor,  proof — ^But  the  names  of  Free  Church 
ministers,  were  expunged  from  the  roll,  wb^re^  although  charter  and 
sasine  in  favour  of  the  church  trustees  were  prodiy^ed,  the  deed, 
.  (refened  to  in  the  charter)  containing  the  trust  purposes  and  cpnditions 
was  not  produced,  and  there  was  no  proof  offered  that  the  minister's 
office  and  the  subjects  thereto  attached  were  held  ad  vitam  aui  oidpaan, 
(County.)  TuUoch  &  M'W^tft, .  Appellants,  June  2^  1863,  1 
MP..  312. 

TiOerr-Disposition — Ent^T/. — ^A  disposition  from  a  building  society 
to  a  member  of  the.  society  dated  in  September,  1862,  with  entry  as 
from  Whiteunday,  1858,  was  held  insufficient  to  qualify  in  1862,  in 
respect  the  disponee  was  only  owner  from  the  date  of  the  disposition. 
(County.)    Melville  v.  Paton,  1  MT.,  315. 

TlUe— 'Disposition — Delivery. — ^A  disposition  dated  30th  January, 
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left  by  the  grantor  in  his  ageqt's  bands  for  behoof  pf^th^  pfiotee, 
was  held  to  qualify  the  grantee.  (County.)  Paterspn  v,  Slutlier- 
ford.  3  MT,  421.  . 

Titie^^Delivery, — When  a  disposition  by  a  father  to  a  son,  dated 
30th  January,  remained  with  the  father  undelivered  tillPebruaiy,  and 
the  £ither  drew  the  Whitsunday  rents,  but  afterw^urds  handed  diem  to 
the  son,  the  son  was  admitted.  (Couin:Y.)  ^lathewsoi;  v,  Rutherford, 
3M'R.4ia 

Title — Improvements — Fofue. — Where  injprovem^nt*  that  raised 
the  value  to  ^10  were  "  cqnaiderably  advanced'*  p/t  the  h^i^^^sg  of  the 
six  months  prior  to  31st  July^  the  endifrapce  of  y^ne  was  ^eld 
sufficient    (CouKXY.)    Ruthjerford  i\  Patersqn,  2  3M[' j?..  1 73,. . , . 

Tiila — Paiyment  of  price. — The  member  o^  a  bjuilding  spci^ty»  who 
had  a  xninute  of  euactment  in  his  favour  upoi;  article^  of  r^ap,  was 
objected  to  on  the  ground  that  the  greater  part  of  tb^. price  was  not 

Slid.    The  objection  was  repelled,  mi  <?laimant4ulmittod.    (Coraiv.) 
ow  r.  Watsou,  4  M'P.,  115. 

.  Title^-rPosseBsim — Paynm^t  of  priof,: — Articles ,  of  jroup  and 
minute,  of  enactment  ^nd  sale  ii^eve.  held  a  sufiieieut  tit^p  when  the 
purchaser  had.  b^en  in  possession  for  two  ye<^^,  al|ihoi|gh  theprjce  was 
;?till  unpaid, .  (CovwsY.)    Kinni^urgh  v.  Cooald^n,.4  l^!r„  J}9. 

Title— Seque^traiipn-^JOisclK^rgerT-rA  di^ph^ige  .ly^oyt  gomposl- 
tipn  under  A  ^eimes^tration  do^  nojb  ^q-inye^t  tl^e  ba^rapt;  .j^^yrhew 
a  husband's  jus  mariti  was  not .  excluded,  ,.h^.  (uscpi^ga  ^i^ntbout 
eojnpQsition,  wap  be.ld  not  to  rq-entitl?i  him.  tp.vQt^.on.his  wife's 
heiitage,  {^nd  objection  to  bis  nam^,  .being  retained  on,  register 
sustained.  ,  (County.)    Bucliapan  r.M'pulloch,  4  ^:|?^  13?^  . . 

ititte-^-Sequestration — DiscAar^ft— A. bankrupt  whp  w;as.  seques- 
tered in  1864i  was  discharged, on  a  cpmppsitipi),. .and  re-|.nyested 
on  7th  .April,  ISjGS^s  Jt  yps  held  that  h^  \vas  nqt  eni^tled,  to  be 
enrolled  in  186$,  in  respect  tha^t  hi$,t}tlc  had  pot  ftndurejj  foi;  the 
s|»tut<wy  p^iod.. . (flqvjmX,  Tuille  v,  pon^l4a9n,'  4  lI.*.P,,,)l,^v 
-.  Title-r-JPossesmnJ^y  creoiW-r^Pos^^sipn  by,an,^er|^b|!e  p^ 
under  a  dec?:ee  ot  majUs.and  dutiqs  dpes  Jlqt^  disqp]ify  i)^  owner. 
M'qullochtvSharp,4l^;E.,137.  .    i        .  .   .,  . .,.      .   ... 

Trust — Title — Qualification — Parofoj'roq/.n^ Hehjiy  by  a  njiyovitv, 
that,  a  person  who  was  on^tho  register  as^  owner  oi|  ^ubjQcts  of  whioh  ne 
had  granted  an  ex  facie  absolute  conveyance  that  \yas  duly  recprdejl,  was 
entiUed  to  prove  by  parole  evidence,  of  the. dfspoaee  that  the  convey- 
ance was  truly  in  security  of  debt^  and  tliis  being.  prov^4»  was.  entitled 
to. remain  on  the  register,  .(Btje^j^.).  .  (This  ca^e  rey^^sadt  Jardiue  r. 
,  M'CuUoch,  18(J5,  4  M*P.,  138,  where  the. same  .evid,e.ncq,. was. held 
incompetent;  and  fpUowpd  Ellihar^.z'.'  JIa;nilt(jny  .,J^^7,,  (j, Shaw, 
6D,  where  it  wa3  held  that  proof  of  trust  py:o;wtc^jyrf,  jj^iia  Cp^ng^tent 
in  a  case  not  between  truster  and  trustee^  ,  Stevfart  v^  §uth^rJvid^  7 

M'P.,  298.  ;; 

Trust  Estate — JBmeJieiary— Life-rent — Held,  .that  a  beneficiary, 
entitled  to  receive,  durmg  his  life,  the  rents  of  subjecta  feudal^  vestel 
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in  testf^m^tary  itastees,  was  not  entitled  to  the  franchise  (is  a  life- 
rent proprietor,  hi»  right  under  the  deeds  being  moveabl^and  he 
having  no  real  right  in  the  subjects.  Section  7,  of  2  atd  S  Wfll.  IV., 
c.  65;  a?nd  s.  5,  Abt  of  1868.   (CoTTjn*.)  Martin  v.  M^Lurg.  7  MT.,  299. 

Trust  JSstate—^Benisficiary— Powers  of  Me. — ^A  beneficiary  under 
a  trtist  deed,  conferring  on  the  trustees  power  to  **  hold  arid  apply, 
pay  and  conVey,  the  whble  rest,  residue,  arid  remainder,  of  my' irieans 
and  estatjB,"  to,  inter  alios,  the  ql^imant,  ^nd  powers  of  sale',  found  not 
entitled!  to  the  frarichise  in  respebt  bis  interest >as  merely  a  jiersonal 
one;    {Gomtty  Wifeori  v.  CSowaii,  7;MKP.;  299.       ■     •     - 

Tru^—SmirHtj/ ;  to  Ihvehl^mt  •  OoUpdity.'^^M, '  i;h'at  la' '  |Jer6on 
who  bought  a  house:  alid  obtained  au  advaiice  ori;  it  frtnn  arilnvest- 
m^t  C6mpafiy  of  which  h&  was  i.  member,  Jn  Vhos^'  ttarte  the  title 
was  talceh,-^one  of  thfe  rttles* of  thie  company  being,  ^atirithe* event 
of  the  debtornbt  m^Mri^'certainT)iyments  to  the  company  within  a 
certain  time,  his  right'tb  the  house  should.l)e'forf^ited,'^is  erititl6d  to 
remain  on  the  register  as  proprietor,  the  disnositloii  t6  the  company 
being  otily  in  security.'    (OduiSTY;)    Monteith  r.  Scbtt;  '7  M'P.,  300. 

Tiih—Memhershtp  of  Buiictinff  Society.'^ A  riietribet  bf  a  building 
socidtr  ^ho  Jad  got  an  allocation  tcf  a  hotise  by  an  eAtry  id  the*  cbm- 
panVi  bodlrt',  but  no  titl^'  to  'th6  Sttbje6t;s,  held'  riot  entitWd'to  the 
ftandHafe ^"bwiieMhe  dlbcition  not  b^iig  h^Td'eq^irtvale^t  to'  a  title, 
but  is  conferritig  on  theniember  rii'drteljr  a  right  at  sbnfefdtuw  time, 
and  on  fidfllm^t  of  certain  conditions,  t6  bbtairi  a  formal  title;  and 
his/tiAt  urn  to  be  def^asiblfe  (CbtJxVW.)  Bishop  v.  Dove,  7  M*P.;  301. 

Jmkt^  X)wn^rr^Iie/orm  Act»  183^,  tec,  :?i.— tt  i^  not  neceteary  to 
entitle  Orie  of  tWo  joint;  ownert  tb  be  enrdU^d  urider  thri  Act  of  1832, 
that  tiie  ottiet  jbint  owner  shall  hav^  persbnally  occtipied  alori^  with 
hiiri  «t)r  the  ^rtatutb^  period.    (BtJEbift.)    iStjewatt'u  taiit,  7  M'P^  800. 

Jtxiitt  (hHefs—Build!thff  Societyl-^^  irietnbers  of  a  building 
soci^^Wlftiset heritable  property  Was  coinnibn  to  tti  inembers,  and 
vested  'm,  ^^^^^pxttj  for  behoof  pf  the  mefaibei-a  jointly, '  wolrrf  held  riot 
entiflbd  tb  bie  y^glkte^d  as  joint  proprietors  'mid thtft  6iteh  d  society 
coMd  tfot  1)e' tfepr^sented  by  morD  than  tW6  riibnibiBr^;  brit'tvro 
admitted  nnder.section  14  of  the  Act'  1816^.' (Oot^TYO  TAt^^'v. 
HaWllt6j^,  7  W.V  303.  ^ 

PaffinersKip— Interest— Joint  Stobk—Compani/,—Oi(riiiiisU\h  of 
an  interest  represented  by  fehkres  in  a  joint  stock  boriipany  holdirig 
heritage  does  not  afford  a  qualification,  such  ititerest  being  mei*ely  an 
interest  in  the  coinmon  stock,  which  is  a  mbveable  subject,  and 
not  a  joint  ownership  of  heritat)le  property,  It  riiakes  rib  'difier- 
erice  "i^hether  the  coriip|iny  is  incorporated  or^  ynihcorporated. '  In 
prtvatd*  ptfrtnirshl pi  the' property  is  hdd'by  t\ie  company,  ihe'ri^ht 
of  ai  'pi^ttter  being  a  pro^  indiviso  right  to  the  pi^operty,'  And  in 
such  partnerships  there  is  a  delectits  personce,  and  the  deaith/or  bank- 
mptey,  o^  retiral  of  pne  puts  an,  end  to  it.  While  in  joint  $tock 
parttieiJ^hips  there  Is  nb  delectus  personce,  the  right  of  each  is  separate 
and  transmissible,  and  the  death  or  withdrawal  of  one  does  not  operate 
dissolution.    (County.)    Doye  v.  Young,  7  M'P.,  303. 


516  DIGEST  OV  BEOISTSATION  OASS. 

Partnership — Joint  Stock  Company — Act  1868,  sec  i^,— Share- 
holders in  joint  stock  companies,  whether  incorporated  or  unineor- 
por&ted,  held  not  to  be  "joint  owners  bona  Jide  engaged  as  partners 
carrying  on  trade  or  business  in  or  on"  the  companies'  lands  or  heritages, 
and  not  entitled  to  the  franchise  as  such  under  section  14  of  the  Act 
of  18C8.    Same  case. 

Partnership — Incorporated  Limited  Liability  Company. — ^So, 
following  that  case,  a  shareholder  in  a  limited  liability  company, 
registered  and  incorporated  under  the  "  Companies'  Act,  1862/'  bdd 
not  entitled  to  be  registered  as  joint  owner  of  heritable  property  belong- 
ing to  the  company.    (CtouNTy.)    Arthur  v.  Baird,  7  M'P..  30a 

Ownership — Burgh. — Held,  that  to  entitle  &  person  to  the  fraacluse 
in  burghs,  as  owner,  he  must  have  been  proprietor  for  twelve  months 
preceding  31st  July  in  the  year  for  which  he  daima  to  be  registered. 
(BuEGH.)  Davidson  v.  Gray,  7  MT.,  293;  Butherford  v.  Miller, 
3  M'R,  412. 

PART  ni. — QT7ESTI0KS  AS  TO  TENANCY  AND  OCCUPANCY. 

Occupancy . — ^In  counties,  tenancy  alone  does  not  confer  thefranohise. 
It  must  be  combined  with  occupancy.  (County.)  Donaldson  7. 
Graham,  4  MT.,  129. 

Act  of  1868,  sec.  C— Neither,  under  the  Act  of  1868,  section  6^ 
does  occupancy,  alone  confer  it;  it  most  be  occnpancy  as  «  tenants 
31  and  32  Vict,  c.  48,  sec.  6, 

Tenancy — Written  Lease. — ^But  it  is  decided  not  to  be  irecessary  to 
have  a  written  lease  if  the  person  have  the  "exclusive  possession"  of  the 
sultiect  at  a  yearly  rent   (County.)   Campbell  u  Marshall,  7  M'P.,  312 

Occupancy — Act  of  1832,  sec.  9. — Occupancy  must  be  foraooraptete 
year  from  31st  July,  to  81st  July.  So,  tenancy  and  oconpancy,  com- 
mencing on  1st  August^  held  not  to  qualify  .for  the  £ranchise  in 
September.    (County.)    Waddelu  MThail,4  M*R,J3a   - 

Tenancy — Separate  Contracts. — Tenancy  under  yearly  contnots  is 
not  required. , .  It  is  spiflSci^nt  if  the  tenancy  have  existdd  for  twelve 
months,  though  upon  different  contracts,  each  for  a  pieriQd'iess  than  one 
year.     (County.)    Dick  v.  .Waddell,  Dec.  %  1865,  4.  M'P.,.  1 20. 

Written  Lease — Proof. — Where  a  written  lease  admittedly  existed, 
but  was  not  produced,  the  Landlord's  Rental  Book  waa  held  not  auffioient 
proof  of  tenancy,  and  the  voter  was  rejected  (County.)  Russell, 
Jan.  24, 1863. 1  M'P„  314. 

Written  Lease — Proof — But  a  lease  for  years  may  be  proved  by 
facts  and  circumstances  where  the  original  document  cannot  be  found. 
(County.)    Ferguson  v.  M'Culloch.  Dec  2, 1865.  4  M*R,  120. 

Personal  Occupancy — Proof — Where  the  claim  was  upon  personal 
occupancy  as  tenant,  and  no  written  lease  was  averred,  admitted  on 
proof  of  tenancy  by  receipts  for  rent  (County.).  Rutherford  v. 
Laidlaw,  Dea  2,  1863,  2  M'P.,  174. 

Written  Lease — Proof — ^Where  claimant  founded  on  a  lease  for 
years,  and  not  on  personal  occupanqr,  he  was  hdd  bound  to  prove  by 


DICfflST  09  tCSaiSftlAllOK  CAfifiS.  517 

a  pioperiy^  stamped  kase.  (CotmTY.)  Talt  v.  Haldane,  Jan.  26, 1865, 
3M*R;416. 

Lease-^Homcldgation. — ^A  lease  entered  into  by  one  brother  for 
another  in  Australia,  trho  had  never  been  on  the  farm,  but  had  approved 
of  the  lease  bjr  letter  to  his  brother  in  this  country,  held  to  qualify  the 
brother  in  Australia.  (County.)  Haldane  v.  Nichol,  Dec.  2, 1863, 
2M*P.,176, 

See  as  to  necessity  for  personal  occupancy.  (CotTinT.)  Robertson 
tt  Butberfbrd,  Jan.  26;  1865,  3  MT.,  417. 

OMi^pmo^  -mi  JBi^f^JcAs;.•A-The  new  occupation  franchise  in  burghs  is 
confined  to  i^o^  who  are  inhabitant  occupiers  of  ''dwelling  houses,'' 
aod  are  ifated  t6  the  relief  of  the  poor  in  reiipect  thereof.  '  31  and  32 
Vict.,  a  48,  sec.  S. 

(kmpcanctf  w*  Buhjhs, — The  correct  capacity  6n  which  to  claim  in 
respeet  of  o^cftpaUcy'  in  burghs,'  is  that  of  "'inha'bitailt  occApier." 
Gray  v.  Stewart,  7.MT.,  285,  infra. 

•Successive  Occupancy — Act  of  1868,  sec  13. — To  entitle  a  person 
to  the  ffinchise  as  a  successive  occupant  of  separate  premises  during 
the  ysar,  under 'section  13,  it  will  not  db  to  cottibliie  occupancy  for 
one  pattof  the  yeajras  oWner  With  occupancy  for  another  part  of  it  as 
tenant,  so  as  to  eke  out  a  year's  occupancy.  The  occupancy  requires  to 
be  focihesttttutbry  period  in  due  character;  either  both  as  owner',  or 
both  as  tenanti   ^  (COUNTY:)    Mohcrieff  v.  I>alglish,  7  M'P;,  915.   ' 

Successive  Occupancy — Divided  Counties-^Att  of  1868,  sec,  IS 
(ttidlS'.'^'Scfr  In  counties  that  are  divided  Will  it  afford  a  qualification, 
mrider  sectkmlS/to'icotnbine  dcctr^bcy  as  tenant  for*six  months  in 
one  division  of  the  county,  with  similar  occupancy  for  other  six  months 
in  the  other  division. 

The  division  of  ^5bunties  is  held  by  section  12  to'plac^  the  divisions 
in  the  same  position  as  disKnet  counties.    Stewart  V.  Allan,  7  M'P.,  31 5. 

Title — Sutcessim  (rehancieS,-^Bixt  a  titlb  as  joint-tenant  down  to 
Wlutsaiday  befbre  registration  may  be  connected  with  subsequent  title 
totheiBame  farrm  assole  tenant  (CotJKTY.)  Tait  v:  Haldane,  Jan. 
26,l»fl5,3*fP;,416.' 

Nature  of  the  Otcupancy — 8itb4etting— Sub-let  of  part  ofAouse. — 
WhUe  ownership  alone  of  the  requisite  value,  and  for  the  statutory. 
period;  confers  the  franchise,  tenancy  requires  to  be  combined  with 
"actual  personal  occfupancy,"  and  the  occupancy  must  be  "continuous." 
So,  the  tenant  of  a  coast  or  country  house  of  qnalifying  value  is  dis- 
qualified if  be  sab4et8  itf  for  a  month,  on  the  ground  that  he  has  not 
been  in  the  **  actual  personal  occupancy"  for  the  statutory  twelve 
months.  (County.)  Donaldson  v.  Graham,  supra;  and  Brodie  v, 
Doniddson,  infra.  Farther,  it  is  a  disqualification  if  a  person,  the 
tenaat  and  occupant  of  a  house  of  six  rooms,  and  of  the  statutoty  value, 
let  ftw  hire  to  a  stranger,  two  of  the  rooms  furnished,  for  part  of  the 
twelve  months,  even  although  he  never  was  out  of  the  house,  but 
occupied  two  of  the  rooms  himself  The  principle  of  this  decision  is 
not  stated  in  the  report,  though  it  probably  was,  that  there  was  no 
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proof  that  the  two  roortis  sO  occnpted  were  of  tJiemiselv^  df  Buffidezit 
annual  value  to  confer  the  franchise,  and  that  they  were  n6t  separately 
Fated  to  the  relief  of  thte  pooif.  (CoTTNtY.)  DoimMson  ^.  Brodfe,  7 
M*P.,  314. 

Actual  Pei'sonal  Occtyxmc^r.-^The  same  resait  foMowd  if  the  person 
does  not  let  the  house  for  a  rent,  but  gives  the  use  of  it  to  andtber  for 
a  time."  '  ' 

Gmtiniions  Oecupcnicy.'-^^e  sanie  diaqualMcation  Attaches  it'ikt 
person  shut*  his  house  trp,  tod  goes  and  tesidte*  elsewhere  fer  b  tSifte 
to  work,  intending  to  return  again,  and  even  where  the  vot^r^s  lAoHJiw 
and  bwtiier  resided  in  his  house  tiurirtg  his  absefKoe'^wiAhobt  -paying 
rent.    (BtTROfl.)    Mans^^V. 'Sinclair,  7  M*P.;32».'    ' 

VoniMiokis  Ott?upaney.^It'id  d^dedaho  that  two  riidnths  aibstenee 
ftom  d  burgh  at  Woifc  m  another  town  breaks  tfce  "  oontiinsKms^ 
residence  iieceda^ty  to  qualify",  tn  thiiaf  eas^  th^  voter  had  cOmt  up  tifi 
first  shop,  and  had  always  intended  to  retutti  to  it.  (BCbgH.)  Gray 
V.  Swanson,  7  M'P.,  328.  '  '       \ 

Temporary  Absence, — But  it  is  not  Iktal  to  the  qualificatiim  if 
the  voter's  absence  is  purely  of  a  temporary  natute,  ad  on  pleAstfre,  feir 
the  sake  df  health,  or  a  business  journey.  St^wttrt  i».  DcMt;  7  M'P., 
380,  atd  Manson  v.  Sinclair,  «upm.       '  .         .    • 

BefkdsiHe  OceupUTU^^Temntyw  ottetipandy  that  is^6fleiidiWe«t 
the  willor-plertsUte  of  aiidthei^,  does  not  confer  '1*^  frttnchSsej  There 
mtidt  be  pe^manetoi^  of  tenure.  .        -i:    r 

"  J?ower."— So  a  '^  Bower,'*  who  by  eng^Anetrt  witti  hfe  ^employer, 
occupied  a  house  on  the  employer's  farm  frotn  Wh?tAundaJr  to  WMl- 
sunday;  was  htfd  not  entitled  to  it.  (Cotmwr.)'  Da^llsh  v.  Andrews, 
7M*P.,  310.  •     ' 

RaiUvay  Oo.'e  Servaiit-^The  same  held  as?  to  a  ra&Vay  company's 
servant  who  occupied  a  house  belonging  to  the-  OompaVry  a^part'of  the 
considtettitioil  for  hifir  services, 'his  title  to  octeupybein^' depebd^ni  m 
his  continuing  in  the  company's  employMetit;  ^lAth  was'termiiiable 
at  a  fortnight's  nottce,    (BuHGHi)    Forbes  tr.  Wtebsber-  7  M^.,'  314): 

Yearly  Tenant  ^nder  Verbal  Ledee. — ^The  laftinie'  held -a* 'to  a 
tenant  of  Ian*  from  yeartoyear  undor  a  verbilleisfe,  Who  was  under 
an  obligation  to  quit  at  one  month's  lioUc6  if  the  stfbjeelis  T)oeupied 
should  be  required  for  bth^r  purposesl  •  (CtotrOTY.)-  Darnlfey  r. 
Stewart;,'7MT.,  813.    '         '  ..  ,.i      .    .  ^       . 

Occupation  dependent  on  Contract  of  flVriMjf.— rThe  *ime  held  as 
to  a  farm  labourer  who  occupied  a- house  oh  Bis  maktei^  fiirm;  t^hich 
was  ttBowed  Into  rent  frete  as  part  of  Hs  wages.  Itl  this  oase  *be 
TigM  of  oocupatlon  depended  on  a  contract  of  •  hlririg- teiitiinalbte  at 
anymdment    ffl<;a6H.)    Rose  t>.  Grant,  7  M'P:,"369^.    '  ''^  ' '  \ 

Assignee  under  Lease  &)cd&dinp  'Amgnees.-^So  likewise;  iC  was 
held  in  the  csak  of  tdi  a^signe^  under  a  lease  e^cludiilg  adsigti^ev  who 
claimed  to  be  enrolled  as  tenant  and  occupatit  The  Oottrt  here  held 
that  the  anus  lay  on  the  claimant  to  show  that  hid  tenure  was  not 
defeasible^  and  that  he  had  failed  to  do  so,  the  special  ease  containwg 


mOJSST  OF  BKaiBTR4TI0ir  CASES.  Md 

B0  evidenoe  oC  iicqmescence  oo  ^ha  part  of  ^e  landlord.  (County*) 
Andrew  v.  SoiUh,  7  MT,  318. 

ButiK^en  it  is  not. found  that  there  i«  any  conoectiOQ  inferring 
dependence  and  defeasibility  between  the  title  in  respect  of  which  the 
peraoii  is  QoaKfled,  and  the  office  that  he  holds^  there  is  no  good 
objec4eou 

Bank  Agent — So  held  in  the  case  of  a  bank  agent,  whose  name 
hid  been,cin  the,?al\iativ>a  roU  for  four  yearai^  as  tenavt  afid  occupant, 
aad  whose  name^  waa  ali;eady  on.  the  roll  ^f  voters*.  Walla  v, , Spence, 
7M*P.,  288 

JDiseentinff,  Jdvtftfter^r^-SQ  held  also  in  the  case  of  a  dissenting 
minis^r  who  occupied' a  lious^  "  that  was  f^dalljr  ves^  ii^  trustees 
forbehoof  of  tbe^oongiregationalcburchjf'  and  the  use  of  which  was 
gi?eiir  aa.part  of.his^ipeud,  although  it  was  not  proved  that  he  held 
his  ehovge  ad  viUinh,aut  culpaath    &obie  v.  MeiU^ohn,  7  WV^  296. 

Jhctonr-rSiinilar  deciaiou  in  the  case  of  a  lactor  who  occupied  ^ 
house  as  part  of  his  emoluments,  and  who  oouki  not;  be  removed 
exoept  at  the  end  of  each  year.  (County.)  Heptor  v^  Martin,  "^oy. 
29, 1866,  5  MRi  6&  

Occ^paa^  iHoho  paid  no  Bent  but  Toams  and  mode  JJ^pcura-^ 
Similar  decision  pronounced  in  the  case  of  a-peraon  .who  had  for 
eleVieujrears  i>ccup^ed  premises  in  a  burgh,  pi^yiug  taiceaand  keeping 
the  propei^ty  in  repair,  but  whose  only  titlp  was  a  holograph  letter 
from  his  brother  authorising  him  "  to  keep  and  xemaia  in  poasessipp 
of /the.  property;!/  the  Cwrt  hpMii^  t^t  the  payment  of  taxjos  and 
making  rrep^irs  must,  have  been  considered  equivalent  to  the  payment 
of  ro^t/aud.that  the  clajmant  eould  not  be  ejected  without  wamipg. 
(BuRoa)     Stewart  r.  Grant,  7  MT.,  311.  '    .    - 

Temnt-^Biefirrm  Act  1832 — Doubk  QitaUfication.'-^An  objection 
to  a  peraon  c^tinuing  on  the  roll  as  tenant  who  was  entitled,  aa  his 
fatherts,  heii;  to  certain  property  in  a.  burgh,  but  who  had  not  made 
uptitli^a,  but 'allowed  bis  mother  to  continue  in  the  posse/ssion,  and 
paid*  ren^i/tcr  her  for/^be  oqc>upation<  as  her  tenant,  that  he  was  not 
"  tenant/'  but  truly  the  "  owner,"  was  repelled;  the  Court  holding 
that,  tb^  oli)ection. struck  rather  at  the  landjiords  title  than  at  the 
tenant's  qualificatiop,  and  that  the  fact  that  the  claimant  had  a  more 
exteaai^e  pnght  to  tlve. subjects^  ju  a  different  character,  did  not  dero- 
gate from  his  character  as  tenant.     (Burgh.)     Stewart  v.  Phimiater, 

7M'P.,aia 

3>na?M?3r  jof.  Market  Duesr^A.  person  ia  not  entitled  to  the  fran- 
chise in.  re^p^Qt  of  hi*  tei^ncy  qf  "market  dues  and  customs,"  on 
theftgjTOund  that  jsuch  subjects  are  not  "lands  and  heritages"  within 
sec.  6  of  Act  of  1868;   (COUNTY.)  Johnston  v.  Ale^inder,  7  MT.,  308. 

JainUy^enantSrOf  Farms — Partnership^  aec^  14* — A  joinHease 
held,  ipspJactOt  to  constitute  a  partnership  between  the  joint-tenants 
in  tJie.  business  of  farming;  the  joint-tenants  under  such  a  lease 
being  held  in  the  sense  of  section  14  of  the  Act  of  1868,  as  partners^ 
bona  fide,  carrying  on  trade,  and  as  such  entitled  to  the  franchise. 
(County.)    Semple  v.  M'Kirdy,  7  MT.,  317. 
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Joint^Tcnant-^PartneiiUdp,  sec  i^— Where  a  partaeir  ia  a  com- 
pany which  occupied  premises  for  company  purposes,  who  resided  in 
Eoj^nd  for  the  purpose  of  traDsactiog  the  company's  business  th(&re, 
and  who  claimed  enrohnent  as  "joint-tenant,"  yras  objected  to, a^  not 
being  bona,  fide  engaged  in. carrying  on.  business  with  the  other 
partners  on  the  premises;  the  objection  was  repelled^  on  the  grouAd 
that  sectiQu.  14  does  not  necessarily  imply  ths^t  each  partner  ^all  be 
personally  present  and  engaged  at  the  pr^misea  (Comoy.)  Stewart 
t;.  Smit^i,  7  ^'P.,  318.  But  doubtful  whether  the  aama  xule  would 
be  applied  in  the  case  of  a  sleeping  partner  not  resident  on  or 
engaged  in  business  conducted  on  the  premUea    Same  case, 

jpartn€ir$hti)-7-Jtides/or  ascertaining  .raZM«,-r-Ihere  is.  no  rpjle  for 
ascertaining  the  value  of  the  xespQctivei  shares  of  partner^  so  ,^  to 
determine  how  many  joint-tenants  are  entitled  to  enrolment  as  such, 
and  if  the  value  appearing  ficom  the  valuatiQ^  jroU  issuflScientwhen 
divided  by  the  nu^lber  of  partners  to  entitle  to,  a  vote,  th^  claimant 
is  eptitled  to  be  put  on  the.  regist^.  (County.)  Blair  v.  loi^anpa, 
7M'P.,319.  .    . 

JoinlrTenant — Partnership  jus  tertil-r-An  objection  stated  to  a 
parlinjer  enrolled  as  "joint-tjenaut  and  occupanjt "  of  partnership 
preoiises  that  there  was  no  legal  co-partneiy,. the. only  other  partner 
beipg  a  iuino|:,  whose  curator's  consent^  h^  not  boen  ob^ined,  wa$ 
repelled,  on  the  ground  that  it  was  jmls  teti^i  for  any  but  the  minor 
to  state  such  an  objection.  (Coujnty.)  .  Blaokwopd  ,t;*  .Thoxburn^ 
7M*R,318.  .       ^         .  .         ...» 

JoiifLt-T^mrUa'^Seqxb^tratiQn.r^ Beld  that  the  fact  that  tvo 
partners  of  a  firm  who  ^ere  enrolled  a^  jointttenanta  of  .subjects 
which  they  had  possessed  without  interruption  for ,  the  •  requidjjc 
period,  had  been  sequestrated  during  a  part  of  the  period^  did  not 
disqualify  them,  the  trustee  not  having  claimed  and  taken  up  the 
Lea^e,  and  the  bankrupts,  having  fulfilled .  the  prestationa^  ud  patd*  the 
rent    (Buegh.)    Sutherland  v.  Forbes^  7  M'P..  316. 

Jai^UTenfints — Amendment  <j/'jB^(«v— Two  joint- t^ants^en- 
]colled  as  tenants,  each  of  one  half  of  a  farm,  were  objected  to  qn.the 
^ou^d  that  they  were  jointrt^ants  of  t^ei  whole,  farm,  and  ;aot  e^h 
tenant  of  one,  half.  The  Court  repelled  the  olgectioUi .and  remitted 
to  the  Sherifi'  to  correct  the  register  by  inserting  before  ^anie  of  eadi 
thp  words  "joint. tenant."  (CgupsTY.)  Stewart  v.3lQflat3, 7.14*?*,  320. 

Oocupavjcy — Repairs — Rejorm  Act,  1832. — A  person  .topk  in 
.le^e  a  photpgrapnic  studio^,  in  April,  1867x  &i^4  atlpulMed  that 
certain  alterations  in  .the  fittings^  etc.,  shouUbe  n^adehy  the  land- 
lord. .  I'he,  alterations  were  not  completely  n^ade  till  .September 
following;  but  f'rom  and  after  Whitsunday,  1667,  ;the  premises; wecc 
occasionally  used  by  the  tenant^  and  he  took  a  photograph  in  tiiem 
prior  to  Whitsunday.  An  objection  that  the  person  had.  not  been 
tenant  and  occupant  for  the  statutory  period  was  repelled,  the  Court 
holding  that  by  taking  the  photograph  in  the  premises  the  chiimant 
had  exercised  an  act  of  possession  and  really  entered  into  possession, 
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and  that  from  that  date  hd  was  tenant,  and  occnpied  the  house  in  the 
sense  of  the  Act.     (BtJROH.)    Stewart  v.  Johnston,  7  MT.,  328. 

Mepairs.-^A  distinction  must  be  drawn  between  material  altera^ 
tions  on  ^he  structure  of  premises  which  are  inconsistent  with 
"  occupany,'"'  and'tneref  internal  fittings  and  improvements  which  arfe 
not    jSerme  case. 

Occoparicy-^Ad  of  18^8,  "sec.  6. — ^The  meaning  of  section  6  of 
th0"A6t  of  1868,  which  provides  that  a  tenant's  right  to  be  enrolled 
depends  on  hfe  having  the  qnaliflcation,  "t^^hen  the  Sheriff  "proceeds 
to  dtosid^r*  his  right  to  be  inserted  or  retained  in  the  register  of 
voters,"  i5,  that  he  had  th^  qualification  on  the  day  of  the  meeting  of 
the  itegistration  Court,  and  not  that  he  had  it  nn  the  day  of  an 
adjonmed  Court  on  which  day  the  Sherifi'  heard  the  case.  So  held 
in  the  Case  of  t  tenant  whose  house  was  sub-let  on  the  day  of  meet- 
ing 6f  the  Gouffc,  but  was  not  so  on  th6  day  of  hearing  the  case,  and 
the  tenant  having  been  in  the  **  actual  personal  occupancy''  for  the 
twdv6  months  precedrng  the  31st  day  of  July  previous.  (OoxnirTT:) 
Donaldson  v,  Cree^  7  M*P.,  330.  -       '  •     . 

Stkh-IM—Yeaifiif  IniiBrest—Act  of  1833;  sec.  ^.— The  annual  «ur- 
plif«r  rent  k)btAined  under  a  sub-let  of  a  farm  being  of  th6  v*lue  of 
je©5,  Ihe  principal  tenant  was  held  entitled  to  be  enrolled  iti  repeat 
of  it  tinder  sec: '9  of  Abt  bf  1832.    Maclurfe  v.  Crawford,  7  M*P.,  326. 

Assignees' md  Bub-Tenants^Act  of  1832,  5e6;  5.— But  persons 
claiming  enrolment  as  ^b-teuants  or  assignees  under  leases  foi:  tiiot:B 
than  fifty-seven  years,  under  sec.  9  of  the  Act  of  1832,  must  be  \ti  the 
actual  occupation.    Kennedy  v.  Donaldson,  Dec.  2, 1865,  4  M'P.,  ^23. 

Lorrg  Leases^Actof  1808,  sec:  69. — PersbUs  holding  such  leasei, 
wifblttt  breaks,  are  now  entitled  to  be  registered  as  "o\vnets."  Act 
of  1808,  sec.  W.  !  ; 

rABS  iy>-^4«UlCN6,  PATUVIBKT  OF,  ANI>:EXSMPTSON  FROM  PAYH£J9T^'0F 
•'   '-      '  J'-   \  POOB  RATES. 

Poo^  Btt^^^.~Seclions  S,  €,  and  56  of  the  Act  of  1808  tnakc  it 
plkin  that  the  condition  of  payment  of  poor  rates  only  applies  to 
the*  riew^  fltmehises  ttekted  by  that  Act,  and  that  the  conditioh  docs 
not  Apply  to  existing  qualifJcations  under  the  Act  of  1832.  \  Sees,  t, 
e,  arid  36,  Act  of  1868.  ■    •; 

-  Ass^sed  Taxes—Act  of  1833.— T:he  payment  (if  assessed  taxe^  is 
not  necessary  to  the  qualification  of  a  voter  originally  enrolled  under 
the  Act  of  1832  as  a  *' tenant  and  occupier,"  provided  he  hdve  paJd 
his  *p(if6r  tateis  in  hlschawcter  of  "inhabitant  occupier,"  in  which 
cslpttteity  he  tras  entitled  on  that  condition  to  the  fi-anchise.  (BuROff.) 
€h*y  ^  StetVart;  7  M1^.,  285. 

RctHng^^Occupcnicy. — ^The  owner  of  a  house  who  was  tm^feed  and 
paid  poor  rated  as  owntt-,  and  who  occupied  part  of  the  house,  but  Who 
was  not  separately  rated  to  the  relief  of  the  poor  in  respect  of  the  part 
so  occupied,  found  not  entitled  to  the  burgh  franchise  as  owner  and 
occupant.    (Burgh.)    Forbes  v.  Gordon,  7  M*P.,  320. 
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Dwelling  House  Rating— Act  of  1868,  sec.  69, — ^Held,  tbtt  a 
''dwelling  house"  in  the  sense  of  section  59  of  the  Act  of  1868,  means 
a  whole  house,  or  part  of  a  house  that  is  separately  rated  to  the  relief 
of  the  poor,  and  that  part  of  a  house,  though  of  sufficient  vidue,  if  not 
separately  rated,  is  not  a  dwelling  house,  and  ocenpanc^  of  it  does  not 
eonflbr  the  Arancbise.    Same  case. 

Bating — Dwelling  House.— ^o  a  claim  for  enrolment  aa  '^terntut 
and  occupant  of  one  half  of  a  house^  though  unobjeeU^naUd  in  point 
of  f«rm  was  not  sustained,  becaase  the  claimant  had  not  been  sepamtdy 
rated  for  tho  poor.     (Bueoh.)    'Archie  v.  M'Kenzie;  7  Ml*.,  322. 

Baling— Dwelling  House— Sec.  Q  and  S9  <(f  Act  of  i#S».-^ 
likewise,  it  wtts  held  that  a  Yoom  in  a  tenement  eonsisting  of  fiats^ 
though  oocufriied  as  a^pamte  dwelling  hoitse,  and  banKng  diveotiacdess 
'to  la  commoh  stair,  was  not  a  '*  dwelling  house"  in  the  sense  of  thd  3d 
«e<itioii^' tO' which  t^e  piDvision* about  separate  rating  doe^  not  apply, 
but  IS' a  dwelling  house:  under  the  d9th  aecdon,  being  part  of  anodier 
house,  to  which  the  provision  of  separate  rating  does  apply,  and  that 
the  occupant  has  no  qualification  unless  separately  rated.  Mitchell  v. 
Artbui',  7  M'P.,  322: 

Poor  Rates — Omission  to  Assess. — ^Non-paymeiM?<)f 'poor  rates  by 
reason  of  omissicMi  to  assess  them  on  <be  claimant,  does  not  eitehide  him 
from  the  franchise.    (Buboh.)*  Koss  v.  Glltdirist,  7  M'P.,  888. '  ' 

Poor  R(Ttes^JSa»mpHoiifivni  Paynient^^^A  person  w4K)'had been 
in  lSd8  exteihpted  from  payment  of  poor  raltes  iM  ooeupauti  on  <^Mnd 
of  porerty,  atid  had  neither  been  assessed  lia  o(^^pant 'sin€^,>  btttWlie  had 
been  assessed,  and  had  regularly  paid  poor  rates  since  IBdSafir  '^owner,'' 
fouiid  entitled  to  the  franchise. :  (BmiGHl)    Forbesi;.  Ross,  7  M'l'.,9£3. 

Poor  Rojtes^^Eiveftiption  ffVfiv  Payment-^-'Ai  pe]^80tt'^o  Wmself 
applied  for  exemption  from  payment  on  tfhe  grbund^Gf  poverty;  wiH 
not  be  h^aM  tb  plead  that  the  exemptkm  was  erroneou^' and  is  not 
entitled  to  the  franchise,  even  tfabugh  he  has  pfatd  the  rbte^  fx^om  ithfdh 
be  was  exempted.    (Bubgh:)    Sutberland  v.  SinobiTr,  7  MT.,  SSS. 

Poof"  Ratee-^Exemptiak:^fro^n>  Paymewt.^^Bvit  k  ^rson  who  was 
exempted  from  payment  on  the  ground  of  inabiUtly  tdi]^y'oD<>tbe 
vnantlicirised  applieation  of  hia  wife,  and  who  had  pand  up  tfa«  mtes  he 
i^as'  exempted  fromi  and  the  enrrenli  year's  rates;  was  held  uoi^  dis- 
qualified.   Sinclair  «.  Harper,  7  M*P.,  32*. 

Po<yr  Rates — Exemption  from  Paymd^^—EaEembtlOn  on  the  ground 
of  poverty  fcA-  any  part  of  the  y^r  ending  >  Slst  Jmyj  \  disqtialiSed  for 
etlrolmdnt^r  that  year.     (BuBGff.)  Stewart  v/Barnetson,  7  M'E,  924. 

Po(n*  Rates — Ewemptian  from  PaymBr6t.^^A  ^p^nson's  o-eason  ibr 
having  applied'td  be  relieved  from  payment?  of  poor  iratds-oaimot  be 
enquired  into,  the  foct  that  be  did  so  and  was  exempted)  being'sirfteient 
to  put  him  ia  the  poisition  contemplated  by  tii^  Act;  i^hd  to  dis^lify 
bite  itts  a  Voter.    (Odunty.)     Sharp  r.  Smith,  7  M'P.,  824. 
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PART  v.— VALUATION  ROLL,  VALUE,  AND  PROOF  OF  VALUE,  OWNER- 
SHIP, AND  OCCUPANCY. 

Valuation  RolL*r**Gorrection  of  by  Assessor. — ^It  is  not  coippetettt 
for  tbo  aasessor  to  alter  the  valuation  roll  even  by  correcting  derical 
mistakes  after  the  Sheriff  has  begun  to  hear  a  case*  (County<)  Dove 
t;.Beid,  7M'P.,287. 

VaUioti^Hllfdlr^Froqf.of  VaZu«.-^The  valuation  roU  is  .the  only 
competent  prboC  of  value,  ani  the  proof  cannot  be  sopplenteutcd 
aliumbL.  dOouNTY.)  Atean(kiftf.'ThonJ8on,.7M*E,  32Su  .. 
'  Valvaiion  Ii(>ltr^nie8  for  ascerUUning  FaJv^^^'^Tbere  is  noitule 
for  aseertaitiing  the  yalne  of  the  jrespeetiiVQ  sbalnea  of  partners,  so  «8  to 
detera]ii0c.bow<mai)y,)oint4enants  are  entitled  to  enrolment  as  .such, 
andifihe  value  appearing.fromi  the  valuation  ro^l  is  sufficient,  when 
divided  by  the  number  of  partners  to  entitle  to  a  vote,  ttie  daimant  is 
eutiUed  to  be  put  on  Uie  register.  (County.)  Slair  aTonnned, 
7M'R319.    . 

Vaimtion  RoUr^Fvoof  cf  OotM*paftCT/>— But  occupancy  inay  be 
proved  otherwise  than  by  the  valuation  roll.  (OoUNTVj)  Brown  n:, 
Hobiwt7i'M'P.;.385 -     /  .  .  .  v    *     .       .  ..  •\ 

ValmtiQru  Hdlr^ffrmf  of  Feii  D<«fy.-*-So  may  the  (annual  feu 
duty  wbefle  itiis/^necessary.  to  prove  jt  to  show  that  an  owner  .had  < the 
necesmty  annual  vajlue,  the  amount  being  left  blank,  in  4to  columil  for 
it  in  tbe<  valuation  foU.  The  fen  duty  in  this  .case  waaSd,  and  wtaa 
not  ol  auffitient  amount  to  affect  the  qualification,  and  tba  objection 
thalJthe  valuation  roll  did  not  show  the  true  value,  was  considered 
"too  nine undotiticalf-    (CoyiNTy.)j    Duncan  v: Small, 7 M'P.,  326- 

'Vi»iu0-^Swtphis  i2^n^,>  j^\»Q/-^The  surplus  rentof  a^iarsm  obtained 
under  asubl^  maybe,  proved  olbherwiise  than  by  the  valuation  voU, 
wAtbia  view  to  instruct  a  qMlifioatioii  tinder,  section  8  of  the  Act  >of 
1839.    (OooariTiY.)    M'Qlure  v.  Orawfordv  i^wpm- 

FttludM/rtie  flrequic»te  value  must  exiat.  for  the  whole/ atatntoiry 
periodx^nd' not  for>4l  part  merely.  .  Suthedbird^  v\  MtUar;  Jair/26, 
1805,  3M'R;4!l£  .  .  

Valvet^Impi^vewMte^^^l^  where  improveoienls  raisiog  volwe 
toi  £10  iveiB  '^considerably. advanced"  ttt  beginning  of  six  naontbs 
prior  to  31st  July,  enduranceof  value  held  sufficient  Buthesford  t^. 
Plater»on;Dec.3. 1863,^^  M^P.,  17a  ^        v 

Fa^tio^ton.  JZaU'^P^ioo/'-^^nAji  owner  held  entitled  id  proise  that 
sulgeel^/ef^tered  in  the  Valuation.  HoU  in  one  year: as  above ;tbe 
leqnisite^altte^f  £i^  but.as.underit  in  the  year  preeedil^,  wete  of 
the  Btqninte  jann«^l  valnc' during^  tfa6  whole  .of  tiie'  sis;  mdnths 
necciftoi;  to  qualify.    iCovmY.)    M'Gaw  m.  Maidaod,  7  MP.,.  327^ 

V^tmtiori  iZoU^^Proo/r^Inaimsc  where  a  bonsd;partiOf  aiaoi 
occupied  byiMotbci^^  ivas.  separately  entered  in  ithe  Valuation  fioU  of 
one  year  at  Jt'lS,  but  was  not  separately  entered  in  the  roll  of  the 
preceding  year,  but  in  which  year  the  value  of  the  farm  was  entered 
at  more  than  in  the  year  where  it  was  separately  entered  by  the 


amomit  of  the  rent  of  the  house,  it  was  held  stdScieat  that  the 
annual  value  '*  should  appear  from  a  comparison  of  the  two  rolls  by 
reasonable  and  necessary  implication/'  and  objection  that  the  annual 
value  of  the  house  did  not  appear  from  the  Valuation  Boll  repeUed. 
(CouNTV,)    Taylor  v.  Munro,  7  MT.,  327. 

Valuation  Roll — Proof  of  Omtwion.— Held  competent  to  prove 
an  erroneous  omission  from  the  entiy  in  the  Valuation  Roll,  so  as  to 
establish  sufficient  annual  value.  (Countt.)  Blackwood  v.  Euman, 
7M*P.,a28. 

Annual  Valwh-'Dj^uetbms — Terce, — ^Tetce  mu&t  be  dedtreted  in 
estimating  the  annuid  value,  although  the  widow  is  not'  served  or 
kenned  to  it.    Henderson  v.  Maxton,  Nov.  29,  1866,  5  M'P.,  65. 

Annual  Vaiue-*Dedu€HoM — Feu  Duty,— The  allocation  of  fen 
duty  by  dispouees,  inter  se,  though  not  with  consent  of  the  superior, 
fixes  the  proportion  of  feu  duty  to  be  deducted  in  estimating  tke 
annual  value.  (Couimr.)  Stewart  v.  Hector,  Babfie  v:  Lindsay, 
and  iTFarlane  v.  Lamont,  Nov.  29, 1866,  5  M'R,  69,  72,  and  77. 

PAI^T  VL-^BS6IST£B,  CLAIMS,  AND  OBJEOHOKS,  BlANDAZflL 

Eeffister,  correcHons  o/— Any  mere  clerical  or  trifling  aRerations 
can  be  made  by  the  Sheriff  on  rerising  the  r^ist^r  of  voters,  as  e.g. 
correcting  the  name  of  a  street^  when  the  wrong  one  had  be^n  inserted 
by  mistake,  or  adding  to  the  word  "  owner"'  the  wowiis  '*in  right  of 
hie  wife.''    Stewart  v.  Bruce  and  Smith  v.  Mackay,  7  MT.,  287. 

Eepeter-^^heriff. — ^The  Sheriff  can  also  add  to  the  regi^r  und^ 
a  remit  from  the  Appeal  Court.     Stewart  tf.  Moffatts,  7  M*P.,  320. 

Claim — Asseesoi^'s  List — Requisites  of, — It  is  not  necessaty  to 
describe  the  subjects  of  which  the  claimant  is  tenant  and  ticcnpant 
in  the  column  headed  "  nature  of  qualification''  in  the  Form  of  Oaim 
in  the  Burgh  Voters'  Act,  and  in  the  Assessor^'  List.  The  words 
"tenant  and  occupant"  are  held  sufficient.  (BmtOHl)  Hill  i^. 
Anderson,  7  M'R,  882. 

Fomv  of  Claim — Succeesim  Oampancy.-^iL  person  daiming  under 
the  sueoessive  occupancy  clause  (sea  IS,  Act  of  1868)  requires  to 
specify  in  his  daim  all  the  different  premises  he  has  oecupied  during 
the  year,  otherwise  his  claim  is  defective,  and  cannot  be  mebded  if 
objected  to.    (Btogh.)    Hill  r.  Collins,  7  M'P.,  283. 

Successive  Occupancy — Assessor's  List. — But  it  Is  not  necessary 
that  the  entry  in  the  Assessor's  List  should  set  forth  all  the  premises 
snccessivdy  occupied  by  the  claimant,  and  objection  that  only  t^e  last 
were  entered,  repellecL    (Cottnty.)    Adshead  v.  Wright,  7  M'R,  288. 

Claim,  requisites  q/!— It  is  necessary  to  specify  in  the  claitn  the 
precise  nature  of  the  qualification  relied  oa  (Cotjktt.)  IViit  f. 
Haldane,  3  M'R,  416. 

Clainti  requisites  of-*^,  when  daim  omitted  to  specify  part  of 
the  subjects  on  which  the  qualification  was  founded,  it  was  held 
defective.  No  attention  was  paid,  in  considering  the  claim,  to  the 
subjects  omitted.    (County.)   Kobertson  v.  Rutherford,  8  MT.,  416. 
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Claim — Alteration-^Sheriff. — It  is  not  the  function  of  the  Sheriff 
to  alter  a  claim  9o  as  to  admit  a  claimant  to  the  roll  on  a  qualification 
different  from  that  appearing  in  his  claim.  So  the  Court  rejected 
a  chum  founded  on  a  long  lease,  and  declined  to  admit  the  claimant 
to  the  roll  on  his  true  qualification  of  proprietor,  in  which  capacity  he 
had  not  claimed  (County.)  Campbell  v.  Alexander.  7  MT.,  283; 
also,  Clark  v.  Hector,  Nov.  29, 1866,  5  M*R,  66. 

Ciaifi — 4i^^'i(^—Sheriff.-^The  same  held  where  the  olaimant 
moved  the  Sheriff  to  substitute  for  the  words  in  the  claim  ^^  possessor 
of  maose  and  offipc^,"  the  words  "  life-rent  ptoprietor/'  Watt  v. 
Miller,  7  M.R,284u 

Claims  und  Oljactmis^ntimaiiim  qf. — It  is  aaffloienfe  if  a  claim 
or  objection  be  posted^^o  as  to  arrive  at  its  destination  on  the. evening 
of  the  last  day  for  lodging  claims  and  objections,  though  too  late  <rf 
arrival  for  tiie  last  post  delivery,  the  poat-offioe  being  ope^  and 
aeoessible  to  the  Assessor,  who,  as  a  public  officer^  ought  to  pnt  him*- 
self  in  possesion  of  the  claims,  etc.,  as  soon  as  possiblei  Bose  v, 
Farauhar,  7  MT.,  286;  M'Kenzie  v.  Cameron,  7  M*P.,  291. 

Claims  and  Objections^  intmatian  of, — But  a  claim  or  objection 
held  not  to  be  timeously  transmitted  by  posting  it  on  the  last  day, 
unless,  posted  in  time  to  reach  the  Assessor  within  tiie  stataioqr 
period    Bruce  V.  Rose,  7  M'R,.  286, 

Notice  of  Obfectionrr^Adiress. — ^Th^  proper  address  to  whioh  a 
notice  of  obj<ectioQ  should. be  seat  is  the  address  in  the  register  of 
voters,,  and  objection  held  ri^tly  sent  though  leoter  was-  in  Australia. 
Haldane  v,  Nichol,  DecL  3,  1803.  .2  MT.,  I74k 

Ohwctiorirr-Mandatei — A  notice  of  ohjection  may  be  signed  by  a 
iQan(!atory,  and  the  mandate  is  good  though  in  general  termsi 
(CoTOTT.)    Dinnel  v.  M*Ma^ter  7  M'R.  289. 

Claim^-^Iandate-^Homqlogatiovk — ^But  a  elaim^  if'  signed^  by  an 
agents  pnust  be  by  qne  duly  qiuilifiedt  So,  where  there  was  no  autfa^ty 
to  the  agent  to  sign,  as  where  the  claimant  was  a  minor  at  the  date 
ofths.claimj  the  claim  ,was  ri?jec{e(2^.  although  it  was  subsequently 
homoktgatfid  and-  adopted  by  the  claimant.  (County.)  Brydone  v. 
Haldane,  Jaa  2fi,  1865. 3  atP.,  415. 

Title  to.  Ohjeot^-^aid  Agent — ^A  paid  agent  of  a  candidate  is  not 
thereby  disqualified  fromi  aicting  a^  an-  objeotor.  (Coimrv.)  Wilsoai 
r.  Blackwood,  .7  MT.,  279. 

Title  tQ  OJyectr-T-Bi^gh  Vot^$\  Aicti — A  voter  in  one  burgh  of  a 
gfoap  is.  RQt^  .entitled  to  object  .to  a  voter  in  a  different  burrh  of  the 
samegr^qp,  beo|uafiC/the  right*  to  vote  being  limited  to  the. burgh 
where  the  voier'apiJOperty  is,  the  right  to  object  must  be  limited  in 
the  samie  way.    (Bubgh.)    Grant  v,  Macheozie,  7  M'P.,  29a 

Withdrawal  of  Objection — Eight  to  insist— 'An  objection,  after 
being  lodged  by  one  voter  and  withdrawn  after  the  statutoiy  time  for 
lodging  objections  had  expired,  can  be  taken  up  and  insisted  on  by 
any  other  voter.    (Burgh.)    Bruoe  v.  Bose,  7  M*P.,  291. 

Ohjectiom — Withdra/wal. — ^But  it  is  doubtful  whether  objections 
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o«ii  ba  witbdranrn  befone.  tbe  holding,  of  the  tegntetioa  .court  See 
Frondfoot  v.  Barnes,  11  L.  IL  C.  P.,  8& 

TiUe  to  Otject-^Oounty  Voters'  Act,  1861,  sec.  SI  and  «7.- 
Only  persons  whose  names  are  already  on  the  register  of  voters  can 
object  to  persons'  names  being  retained  on  it,  and  persons  whose 
names  are  only  on  the  Assessor's  List  of  new  voters  can  only  object  to 
new  claims.     (CotTNTY.)    Ma^on  v.  Weir,  7  M%  290, 

Form  of  iTotice  of  Objection— Countt/  Voters  Act^  1861,^  sec.  2i.— 
I^he  statutory  form  of  objectiqn  contained  in  schedule  C.  of  the,County 
Voters'  Act  must  be  precisely  followed,  and  the  blank  inl  it  filled  in  wiA 
the  Appropriate  wprd  "entered"  or. "retained"  A  notjc^  whid 
§tflite.d,  "  take  wtiioe  tiia4f  I,  object  to  your. napie  being  -^ — p-^r^  on  the 
i^egipt^r  of  voters"  was  lield  bad.    Mu^ir  t;..Fater90D»  7  M'P<^  293^ 

Objection — Onus. — ^Voter  on  roll  is  pratectei  by  the  ow»  being  laid 
on  thaobjeetorto {Nrove  bia  objectioiL    Macsball  u  Sharps  4  M*E,  131. 

OmfAf^So  the  onus  of  proving  nominal  and  fictiiioiis  qmlifioatioD, 
«frtiiat  the  voter  is  under  inflaenoe^  lies  on  the  objeotor.  Circumstances 
in  whieh  this  omis  was  held  not  discharged.  Macfarlane  t;.  Sharp,  5 
M'P.,  75. 

Objection — Change  of  Circumstances.— It  is  an  Insufficient  plea  to 
bar  an  objection  to  a  voter  on  the  roll  that  there  is  no  •* change  of  cir- 
cumstances."' Benton  v,  Robson  and  Iffijler  v.  Fislier,  both;  Dec.  2. 
l86S.  2  M''P.,  189  an4  .192;    Comb^re  with.  Roberts  v^lEerciv^  34 

tx6,F.,84.  .:      :..*■'  '....■,.■    :':_  ^..;. 


SHERtPF  COURT  OF  ABERDEENSHIftE,  ABEBDEftK.— Shcrii& 
Ja^esok  and  TflOMSo«r. 

,.JoB27  Miuift  tf.  CAL|»oiaANBAiLWijr:Goia!A7nEL    . 

Raikoay-^^hrrier^LSik  Stock^Sji>sdM'  C&ntfaol^Bdkt  if^gcia^,  €e&— 
Tills  adeioxk  was  bi^oght  to  teoonrer  damage  fbrfaildr^  tto  (deliver' a  Wtet 
whiok  tbe  deflindsre  had  undeitalren  to  oany  on  th^f  lifOi,  and  wl^ich 
msM  Mlied  in  iratMu,  ,:     ...        . 

The  6.  S.  (on  Nov. ^7)  finds  thttt  in  order  to  eivl^tle  pitnuer  to  reeoTer 
damagda  from  4«fra,  on  aoooukit  of  the  alleged  destruettoh  of  the  heifer 
mentioned  in  the  libel,  putsnef  muat  pron^  flimh  on  the  n«rt  of  defra.,  or 
itfaMefoi* "^hota  t^ay  are  respbnslS^le;  Finds  that  ptttsa^r  has  Mioiineed 
^probatioii':  Tberefbre  discharges  l^e  order  fbr  proof:  Asaoihsiea  defra.,  ete., 
JMttdenTBaatvaiioa  of  any  claim  eompetent  to  pursuer  to  reoo^rer  from  defta 
any  iudanoe  to  which  her  may  be  entitled  of  t^e  smnreatited  '^  defenders 
ottaaooaatoftheearoaseof  the  said  heifer,  and*  to'  defra:  thdr  defences 
^reto  as  aeoorda:  Finda  defra  entitlisd  to  exp^aea,  ^te. 
.  Ifote.'^^ein.  do  not  deny  that  they  undertook  to  earry  puratier'a  heifer 
to  London,  nor  that  they  failed  to  implement  that  undertaking.  Their 
riiea  is  that  their  failure  ao  to  deliver  aroae  from  no  fault  on  their  port 
When  the  record  waa  closed|  the  parties  stated  that  the  case  being  one  of 
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bet,  it  WMB  unnecMaary  that  ikey  should  b^  heard  &a  tlxe  Mosed  re(N>xd^  md 
an  order  was  moved  for  and  granted,  allowing  [Airsner  aprbof 'o£  hU  aver- 
meats  aod  defrs.  &  coojaoct  probation.  TJbereafto  parsuer  lodged  a 
minate  lenooncing  probation,  and  moved  for  decree,  undev  his  alternative 
condosion  founded  on  the  Edict  Jfauke  Caupoihss,  eta 

A  very  important,  and  what  has  bpeA  felt  bj  the  S.  S*  to  be  a  very 
difficalt  question,,  is  thus  raised.  It,  is  d/e finitely  settled  both  by  the 
Common  Law  of  England,  and  under  the  Boman  JBd^ct  ia  Scotland,  that, 
ia  the  word^  of  Lord-Chief-Justice  Holt,  "  the  law  chiu-ses  a  common 
carrier  to  cariiy  goods  against  all  events,  but  acts  of  Qod,  and  thQ  enemies 
of  the  king.**  A  common  carrier  of  goods  is  in  fact  an  insurer,  and  he  is 
Ksble  for  failure  to  deliver,  even  although  he  has  not  been  guiliy  of  the 
tligbtestnesHgeiloe.  If,  ther^re,  defrs.  here  in  undefrtiiking  to  convey 
parsuefc^  heifW  wer«  adting  as  cdmman  oarrieh  of  goods,  they  dre  plainly 
liable  m  respect  of  their  faitoe. 

Bat  th6  edict  does  not  apply 'to  the  oasa  of  tp^M  tarrien  for  hire.  It 
is  maintained  lor. defrs.,  tthat  in  the  oonvieyanQe  of  eattle,  that^is  thur  true 
cbari^^teEj  that  they  are  not  common  .cardbers  of  cattk,  and  that  ba&re  they 
eau  be  made  ii^bl^^  f(^|it  or.D«gUgenee^  or  failure  to  iulfil  the  #peeial  ooii- 
tract  must  be  brought  home  to  them.  In  the  present  case,  a  fop yar^iog 
note  is  produfied,  ivb,iQh  contain^  pertaiA^Jon^itio^i^s  \\  sol^j  oiv  And  subject 
to,"  which  defrs.  allege  tb^t  they  cpnjtrae^d.  w|th  pursuer.,.  Is  it  the  rule 
of  lair,  that  in  carrying  cattle  iT^ilway  companies  are  po.mmon  carriers  ?  / 

The  S.  SL.  is  not  aws^ije  that  the  pointj  ha^ ,  ever  .  dcqo  ^^ci^Sijt  either,  ip 
Scotland  or  England,  but  certain  principles  have  been  enunciated,  by  'mor^ 
than  one  English  Judge,  to  which  he  has  felt  himself  bound  to  give  effect. 
In  Pardington  v.  SoiUh  Wales  Ry.  Co.,  5th  Nov.,  1856,  26  L.J.,  Exch, 
105,  Martin  B.,  says: — ''  The  common  law  liability  of  common  carriers  does 
not  apply  to  cattle,  at  all;"  ajjd  Pollok,  G.  B. :— -"  They  oply  hold  th^selv^a 
out;  estf^iecs  df^b^ies^and  icattla  Avib  mod^"^  H  Carr  v.  LanocMrt  ^nd 
Torksliire  Sg.  Co.,  7  Esch.  712,  LordHensleydale,  then  Baron  Parke,  says: 
— ** By  the^  iptjifodo^tion  of  failways,  ^  n|9^,desqifipt^  pf  property  y9^$ 
carried,  and  many  articles  are  now  transferred  ifom  one  place  to  another 
which  had  not  been  commonly  carried  before.  Sheep  and  other  cattle  are 
now  ordinatily/eareicd  upon  ndlways,-  achd  eveta  horses,  ISy  '^eaos  of  which 
thecoiiFejF^9peof.good3twereefibotadraren0«r  thdmselvesitha  subiJeeU  of 
poaifeyiinoei  T!hefebx^:9»tiiitae^,fa»ipow  'made  wiith  vofitteiMe  toilhis.Aenr 
state, of  thing?;,  apd  it  v^-Y^ity  reasonable  that  oatriers,ahDnld>be.aUDved  to 
make  agreements  for  the  purpose  of  protecting  themselves^  against  Iht  new 
riska^]^  dapgwa  of  eardage  ito  which  tbegr  are  in  modemntimes  -exposed 
.  .  ., .  It.is  thorqfoce  Tery  reasonable  that  carriera  shoold  pffoteettfaealr 
selves  .jigaiAst< loss  byiiaakiag  apeciial  o^itntraets.*?  And  In  MAfaam  .vt. 
ZanotufLire and  Yorftihire  fi^^C^,t^JA^.  26,  1653,  Z*.Xy  C.P.  Mlf  !aiigiMd 
before  ^  fiall  im^kt  /the^learpQdi  Judge  who  delivered  the  judgment  oC  oomi 
.said;-*T'"  We-are  able  jto  decide  this  oasa  )(v.ithouli  referring  to-  the  aeoond  poiat 
made  boT  Jthe  d^fopdai^«  Aamcty,  the  allied  distiAOtion-  betveen  .the 
liability  ^f^.^rciers^aa  to  th^  ocHiiTeyaoca  of  hones  and  IWe^stooiCy.a&d 
ordinary  goods;  but  should  the  question  ever  arisQi  trd  think  ih4  tiurmiifsm 
vhich  fell  from  Saron  Parkei  in  Garr  v^  Af  Lancaskire  and  Yorkshire  JiaU- 
wayi  it  entUied  io  much  eonsidercUioM.^' 

It  must  not  be  supposed  that  it  necessarily  follows  from  the  view  wluch  the 
S.  &  has  adopted^  that  a  carrier  who  undertakes  to  convey  live  stock  wlA- 
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out  special  agreemenfci  does  not  incar  the  same  liabilities,  and  will  not  be 
responsible  either  as  an  insurer,  or  for  n^ligence,  according  to  the  same 
rules  as  exist  in  the  case  of  ordinary  goods.  That  is  a  broad  proposition 
which  it  is  not  necessary  here  to  decide,  but  it  is  thought  that  it  lay  on 
pursuer  to  aver  and  to  prove  either  that  defrs.  tire  in  the  habit  of  canyiog 
live  stock  without  special  contract  as  to  their  liabilities,  or  that  they  under- 
took to  carry  the  heifer  in  question  with  all  the  liabilities  of  commoa 
carriers.  On  the  whole  case,  pursuer  has  renounced  probation,  and  looking 
to  the  views  expressed  by  the  eminent  authorities  above  quoted,  it  is 
thought  that  the  burden  of  bringing  cattle  within  the  terms  of  the  edict 
lay  on  the  pursuer,  the  presumption  of  law  being  against  him. 

The  pursuer  appealed.    The  Sheriff  adhered. 

Ad,^Al&xi,  Guthrie  Smith,  Advocate. Alt—W.  F.  Ogg^  AdvocaU, 

SHERIFF  COURT  OF  SHETLAND.— SherifEs  GnwoBD  and  Murk. 
SiNCLAiB  V.  SiNCLADL — Ftb.  4  and  April  10,  1869. 

Sale — Bought  and  Sold  Note — Security  over  Moveables,  retenia  poesemone 
— Bankruptcy — Mercantile  Law  Amendment  Act,  a  1. — ^In  this  case,  which 
was  a  petition  for  delivery  of  100  sheep,  it  was  held  (1)  that  a  bought  and 
sold  note,  which  had  passed  between  the  parties,  was  not  in  reality  such, 
and  that  no  bona  fide  sale  had  taken  place;  (2)  that  the  document  hsd 
been  granted  merely  in  security  of  advances,  and  that  the  seller  having 
retained  possession  of  the  goods,  no  security  was  validly  constituted,  and 
that  he  having  thereafter  become  bankrupt,  remained  the  undivested  owner 
thereof,  and  that  the  purchaser  could  not  claim  the  goods  under  the  first 
clause  of  the  Mercantile  Law  Amendment  Act  The  circumstances  appear 
from  the  interlocutors  and  notes  following: — 

Lerwick,  10th  February,  18G9.— The  Sheriff-Substitute  having  heard 
parties,  made  avizandum,  and  considered  the  closed  record,  proof,  pro- 
ductions, and  whole  process.  Finds,  in  point  of  fact,  (1)  that  prior  to  6th 
September,  1866,  the  petitioner,  Alexander  Sinclair,  an  auctioneer  in  Wick, 
had  advanced  in  loan  to  William  Sinclair,  farmer  at  Lunna,  in  Shetland, 
the  sum  of  £79  19s  7d;  (2)  that  on  the  said  6th  September,  1866,  the 
petitioner  made  a  further  advance  to  the  said  William  Sinclair  of  £54, 
and  that  with  the  view  of  enabling  him  to  purchase  additional  stock  for 
his  farms  in  Shetland;  (3)  that  prior  to  the  said  advance,  last  men- 
tioned, the  petitioner  refused  to  make  any  further  advance,  and  «ud  to 
William  Sinclair  that  seeing  he  was  heavily  involved,  he  would  require 
security;  (4)  that  on  said  6th  September,  1866,  the  petitioner  drew  a  bill 
on  the  said  William  Sinclair  and  his  son  George  Sinclair  for  the  sum  of 
£133  19s  7d,  being  the  amonnt  of  the  two  advances  above  mentioned, 
which  was  accepted  by  William  and  Qeorge  Sinclair,  and  renewed  more 
than  once,  the  final  renewal  being  on  the  22d  May,  1867,  and  No.  15  of 
process;  (5)  that  as  a  part  of  the  same  transaction  the  document  No.  2  of 
process  was  on  the  7th  September,  1866,  made  out  by  the  petitioner,  and 
signed  by  the  said  William  Sinclair,  which  document  bears  that  the 
petitioner  had  "  bought  of  the  said  William  Sinclair,  Lunna,  Shetland,  one 
hundred  cheviot  sheep  (young  ewes)  at  the  snm  of  one  pound  ten  shillings 
each,  at  30/,  £150;"  (6)  that  the  said  document  No.  2  further  bears  that 
the  sheep  therein  referred  to  were  to  be  kept  by  the  said  William  Sinclair 
for  one  year  at  the  sum  of  ten  shillings,  for  which  payment  was  to  be  made 
when  the  year  was  out;  (7)  that  about  this  time  the  said  William  Sincbdr, 
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having  previonsly  pbrcliased  tbe  same,  got  delivery  of  100  ewes  from 
variona  persoos,  and  among  others  Mr  M'Pherson  of  Sour  in  Caithness,  for 
which  ewes  he  was  enabled  to  pay  partly  by  the  advance  made  to  him  by 
petitioner;  (8)  that  the  petitioner  has  failed  to  establish  that  the  said  100 
ewes  were  delivered  to  him  on  the  morning  of  the  said  7th  September, 
1866,  at  Poltneytown,  near  Wick;  (9)  that  the  said  100  ewes  were  for  eight 
days  pastured  at  Bilbster,  near  Wick,  until  they  could  be  sent  by  the 
steamer  from  Wick  to  Shetland;  (10)  that  during  these  eight  days  the 
laid  William  Sinclair  sold  thirty  or  thereabouts  of  said  sheep  to  parties 
unknown,  and  that  only  70  sheep  were  sent  by  the  said  William  Sinclair 
to  Shetland  during  that  autumn,  and  that  the  petitioner  heard  and  knew 
of  sales  being  made  of  said  sheep;  (11)  that  during  the  year  following 
September,  1866,  the  said  70  sheep  were  mixed  up  indiscriminately  with 
the  other  sheep  and  lambs  as  one  flock  on  the  farms  of  the  said  William 
Sinclair,  and  that  the  whole  sheep  and  lambs  pastured  together  on  said 
£irms  without  any  distinction  of  one  part  of  the  flttck  from  another;  (12) 
that  a  few  days  after  the  said  7th  September,  1866,  the  petitioner  made  a 
farther  advance  in  loan  to  the  said  William  Sinclair  of  £30,  for  which  he 
mbsequently  obtained  a  bill  from  him  of  date  6th  November  of  that  year, 
which  is  No.  12  of  process;  (13)  that  prior  to  the  date  of  this  application, 
the  said  William  Sinclair  had  absconded  from  Shetland  in  insolvent  cir- 
cumstances, and  that  his  estates  were  subsequently  sequestrated,  and  the 
respondent  Peter  L.  Glarriock  appointed  trustee  thereon;  (14)  that  certain 
marks  are  alleged  by  petitioner  to  have  been  on  said  sheep,  and  that  when 
in  the  course  of  this  process  judicial  warrant  was  given  for  sale  of  the 
sheep  bearing  these  marks,  only  42  such  sheep  were  found  on  the  farm  of 
the  said  William  Sinclair,  and  that  the  free  proceeds  of  the  sale  of  said  42 
aheep,  after  deducting  various  expenses,  amount  to  j£30  15s,  with  bank 
interest  since  January,  1868.  Finds,  in  point  of  law,  (1)  that  no  valid  con- 
tract of  sale  of  100  ewes  at  the  price  of  £150  was  made  and  completed 
between  the  petitioner  and  the  said  William  Sinclair;  (2)  that  the  whole 
of  the  said  advances,  the  granting  of  the  bill  for  £133  19s  7d,  and  alleged 
sale,  constituted  one  and  the  same  transaction,  which  was  intended  to  be  of 
the  nature  of  a  security  by  the  said  William  Sinclair  in  favour  of  the 
petitioner  for  his  advances;  (3)  that  the  sheep,  the  subject  of  the  said 
transaction,  having  been  retained  in  the  possession  of  the  said  William 
Sinclair,  the  petitioner  is  not  entitled,  in  a  question  with  the  trustee  on 
his  bankrupt  estate,  to  obtain  delivery  of  the  sheep;  therefore  assoilzies  the 
respondent  from  the  conclusions  of  the  petition;  Finds  him  entitled  to  up- 
lift and  apply  to  the  purposes  of  the  trust  estate  the  balance  of  the  price 
of  said  sheep  judicially  sold,  and  authorises  and  grants  warrant  to  him  to 
receive  payment  of  the  said  sum  of  £30  15s,  with  bank  interest  from 
January,  1868,  from  the  Sheriff-Clerk;  Finds  the  respondent  entitled  to 
expenses,  allows  an  account  thereof  to  be  given  in,  and  remits  the  same  to 
the  auditor  of  Court  to  tax,  report,  and  decerna 

NaU, — ^The  question  in  this  case  is  an  important  one  in  commercial  law, 
and  the  nature  of  the  contract  itself  one  of  considerable  doubt  If  a  valid 
contract  of  sale  had  been  concluded  between  the  parties,  an  important  ques- 
tion, under  the  first  section  of  the  Mercantile  Law  Amendment  Act,  would 
have  arisen.  But  the  Sheriff-Substitute  is  unable  so  to  regard  the 
contract 

▼ou  xin.,  NO.  cLHi. — SRPT.,  1869.  y  2 
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In  LaUa  v.  Park  ds  Co,,  Febniaiy  10, 1865,  wfaich  involTed  the  point 
whether  the  contract  was  one  of  impignoration,  or  a  sale  nnder  rerenioo, 
Lord  Justice  Clerk  Inglis  observed,  "  The  oonstniction  of  these  docnmentB 
is  not  free  from  doubt^  because,  although  one,  and  that  the  most  important, 
bears  on  the  fftce  of  it  to  represent  a  contract  of  sale,  it  is  quite  open  to 
the  supposed  seller  to  show  that  under  the  guise  of  a  sale  there  was  nothing 
bnt  an  advance  on  the  security  of  goods."  The  case  is  referred  to  merely 
for  this  dictum.  It  shows  that  a  document  which  may  be  an  apparent 
contract  of  sale,  may  in  reality  be  something  different.  In  the  present 
case,  the  Sheriff- Substitute  has  come  to  be  of  opinion,  on  the  evidence  of 
the  petitioner  alone,  that  the  contract  was  not  truly  one  of  sala  The 
price  of  £150,  which  the  document  No.  2  bears,  was  neither  truly  paid  by 
the  petitioner  at  the  time,  nor  was  it  the  actual  sum  which  was  then 
advanced  to  William  Sinclair  by  hinL  As  the  interlocutor  contains  the 
facts,  it  is  unnecessary  to  repeat  them  here,  and  it  may  simply  be  observed 
(I)  that  the  sum  of  £150  was  an  estimated  sum  of  the  value  of  the  sheep, 
inserted  for  the  purpose  of  apparently  making  out  a  contract  of  sale;  (2) 
the  object  which  William  Sinclair  had  in  seeking  a  further  advance  from 
the  petitioner  on  the  6th  September,  1866,  was  to  enable  him  to  procure 
additional  stock  for  his  farms  in  Shetland.  If  stock  was  necessary  for  his 
farm,  it  is  wholly  inconsistent  with  the  alleged  sale  of  the  very  stock  then 
purchased  to  the  petitioner  which  immediately  followed;  (3)  the  petitioner 
himself  refused  to  make  any  advance  without  security,  and  it  is  clear,  what- 
ever the  petitioner  may  now  say,  that  the  alleged  contract  of  sale  constituted 
his  security,  that  it  was  entered  into  for  the  purpose  of  securing  his  advances, 
and  was  simply  part  of  one  and  the  same  transaction  as  the  granting  of 
the  bill  for  £133  198  7d;  (4)  before  the  sheep  were  sent  to  Shetland,  and 
within  eight  days  from  the  date  of  the  alleged  contract  of  sale,  William 
Sinclair,  dealing  with  the  animals  as  his  own  property,  sold  thirty  of  these 
sheep  to  parties  now  unknown,  and  the  petitioner  heard  and  knew  of  some 
of  these  sheep  being  sold  by  William  Sinclair,  and,  though  this  was  an 
act  in  violation  of  the  contract  of  sale,  and  of  the  delivery  of  the  sheep, 
which  the  petitioner  allows,  he  did  not  then  take  any  active  steps  to  vindi- 
cate his  alleged  right  of  property,  and  to  prevent  farther  encroachments 
thereon.  The  conduct  of  both  in  this  is  inconsiBtent  with  a  final  contract 
of  sale;  (5)  the  subsequent  advance  of  £30  points  in  the  same  direction. 
These  advantages  were  the  accommodation  which  one  friend  sometimes 
gives  to  another  who  is  needy,  and  now  that  the  petitioner  believed  he  had 
the  security  of  the  sheep,  and  the  chance  of  getting  them  and  their  lands 
in  the  following  year,  he  was  willing  to  accommodate  William  Sinclair 
still  further. 

For  these  reasons,  the  Sheriff-Substitute  cannot  construe  the  document 
No.  2  in  the  mode  wished  by  petitioner,  and  this  being  so,  if  he  is  correct^ 
cadii  quatio.  No  doubt  a  personal  obligation  was  constituted  in  favour  of 
the  petitioner  by  the  said  document;  and  if  William  Sinclair  had  remained 
solvent^  the  obligation  might  have  been  enforced  against  him  as  an  innondnate 
contract  of  one  kind  or  other;  but  it  is  clear  that  if  a  security  only  was 
constituted,  the  bankrupt  remained  the  undi vested  owner  of  the  sheep;  they 
were  his  property  at  the  date  of  sequestration,  and  cannot  now  be  recovered 
against  the  trustee  on  the  bankrupt  estate  by  the  petitioner. 

The  proof  of  the  alleged  delivery  is  a  total  failure.  The  sheep  were  never 
out  of  the  possession  of  William  Sinclair,  and  there  was  no  transference  of 
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them  whatever  to  the  petitioner.  It  is  not  a  case  of  constructive  bnt  actaal 
deliveiy,  and  here  there  is  nothing  like  delivery.  There  was  no  act  of 
possession  by  putting  the  subject  into  petitioner's  hands;  even  the  appearance 
of  possession  was  not  attempted,  but  that  remained  with  the  seller,  and 
continued  to  him  the  credit  of  the  property. 

On  the  whole  matter,  the  Sheriff-Substitute  does  not  think  that  the 
application  of  the  Ist  section  of  the  Mercantile  Law  Amendment  Act  arises, 
and  therefore  he  has  not  made  any  findings  in  law  in  regard  thereto,  nor 
discussed  the  interpretation  of  the  Act  in  reference  to  the  circnmstancea 
here  in  question. 

Edinburgh,  10th  April,  1869.— The  Sheriff  having  considered  the  peti- 
tioner's appeal  against  the  interlocutor  of  10th  February  last,  with  the 
proof  and  whole  process,  adheres  to  the  interlocutor  appealed  against; 
dismisses  the  appeal,  and  discerns. 

Note, — ^Although  this  case  suggests  several  questions  of  considerable 
nicety,  the  Sheriff  has  no  difficulty  whatever  in  reaching  the  conclusion  that 
the  petitioner  is  net  erUitied,  in  a  question  with  the  trustee  on  William 
Sinclair's  sequestrated  estate,  to  delivery  of  the  sheep  to  which  the  petitioner 
lays  claim. 

In  substance,  the  petitioner's  daim  is  founded  on  the  Mercantile  Amend- 
ment Act  of  1856,  which  provides  that  where  goods  have  been  sold  but 
tu4  delivered  to  the  purchaser,  the  creditors  of  the  seller  shall  not,  by 
diligence  or  otherwise,  including  mercantile  sequestration,  be  entitled  to 
prevent  the  purchaser  from  enforcing  delivery.  The  petitioner's  allegation 
is  that  he  purchased  from  the  bankrupt  100  cheviot  sheep  at  the  price  of 
£150,  which  sum  he  paid;  that  under  an  agreement  the  sheep  were  to 
remain  with  the  seller,  and  be  kept  by  him  for  a  year  at  the  rate  of  lOs 
each,  delivery  to  be  made  at  the  expiry  of  the  year.  Delivery  not  having 
been  made  the  object  of  the  petition  is  to  enforce  and  obtain  delivery. 

It  turned  out  that  there  were  in  the  possession  of  the  bankrupt  only  42 
sheep  of  the  description  alleged  by  the  petitioner,  and  to  these  alone  the  prayer 
of  the  petition  could  apply.  In  the  course  of  the  process  these  42  sheep 
were  sold  by  judicial  warrant,  the  proceeds  of  the  sale  being  consigned  to 
await  the  result  of  the  action. 

Now  the  first  question  is,  was  there  really  such  a  sale  as  that  alleged  by 
the  petitioner.  On  a  review  of  the  whole  evidence,  the  Sheriff  agrees  with 
the  Sheriff-Substitute  that  no  actual  out  and  out  and  bona  fde  sale  has 
been  proved.  It  is  not  enough  that  there  shall  be  the  mere  form  of  a 
sale,  or  that  a  bought  and  sold  note  shall  have  passed  between  the  parties. 
The  nibdance  of  the  transaction  must  be  looked  to.  Now  the  Sheriff  is 
quite  satisfied  that  the  real  nature  of  the  transaction  was  not  a  sale  of  stock 
to  the  petitioner,  but  the  giving  of  security  to  the  petitioner  for  payment  of 
the  dd>t  due  to  him.  The  Sheriff  thinks  that  this  is  transparent  throughout 
the  whole  dealings  between  the  parties.  The  mere  fact  that  the  petitioner 
held  bills  for  the  alleged  prices,  which  were  constantly  renewed,  is  enough 
to  negative  the  idea  of  sale  to  the  petitioner,  for  althongh  the  purchaser 
often  grants  bills  to  the  aieller  for  the  price,  when  the  price  is  once  paid, 
bills  granted  the  other  way,  that  is,  bills  in  favour  of  the  purchaser  ^  are 
totally  inconsistent  with  the  notion  of  a  sala  The  whole  other  incidents 
in  the  history  point  the  same  way.  The  petitioner  very  naturally  wanted 
iecurUy  for  the  money  which  he  had  advanced,  and  he  attempted  to  get 
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this  in  the  form  of  a  sale  note  by  his  debtor  of  stock  belonging  to  the 
debtor,  but  the  form  of  the  sale  note  does  not  make  the  transaction  a  sale. 
The  Sheriff  agrees  with  the  Sheriff-Substitate  that  there  was  never  taj 
delivery,  and  the  bankrupt  managed  the  ewes  and  disposed  of  the  greater 
part  thereof  as  his  own,  in  the  same  way  as  he  did  with  his  other  stock. 

The  only  other  question  is,  whether,  in  point  of  law,  a  security  was  con- 
stituted over  the  ewes  in  question,  in  favour  of  the  petitioner*  It  is  veiy 
clear  there  was  not.  There  can  be  no  teeurky  over  moveMeB  witboat 
possession  or  its  equivalent.  The  bankrupt  could  not,  while  retaining  the 
stock  in  his  own  hands,  and  dealing  with  it  as  his  own,  give  the  petitioDer 
an  effectual  security  preferable  to  and  capable  of  competing  with  the 
bankrupt's  other  creditors,  or  with  the  trustee  in  his  sequestration.  The 
42  sheep,  to  which  alone  the  petitioner  can  apply,  were  undoubtedly  the 
property  of  the  bankrupt,  fully  transferred  by  the  sequestration  to  the 
trustee  for  his  creditors,  and  the  petitioner  has  no  legal  right  to  deprive  the 
creditors  thereof 

It  is  unnecessary  to  consider  any  of  the  other  questions,  such  as  the 
question  of  reputed  ownership  in  the  bankrupt,  or  the  niceties  which  might 
arise  in  the  application  of  the  Mercantile  Amendment  Act  to  sales,  where 
there  is  a  special  contract  for  the  retention  of  possession.  In  the  8heriff*8 
view  the  present  is  simply  a  case  of  a  creditor  who  has  tlipulaUd  for  a 
security  over  his  deUor^s  moveables,  but  which  security  was  not  completed 
at  the  date  of  the  sequestration. 

The  result  is,  that  the  moveables  belong  to  the  trustee  for  behoof  of  the 
general  body  of  creditors;  the  petitioner  can  only  rank  as  an  unsecured 
creditor. 

Act—Sievupright, Alt. — Spenee. 

SHERIFF  COURT  OF  HADDINGTON.— Sherifi  Shibeiff  and 

Clark. 

Reid  t;.  RouGHBAD  &  Pabk. — April  and  May,  1869. 

Breach  of  Contract — Damages — Sale  of  Bye-Gnus  Seeds, — Mr  John  Beid, 
Junior,  Hilton  of  Aldie,  Perthshire,  sued  Messrs  Roughead  d^  Park,  seed 
merchants,  Haddington,  for  £100  of  damages  on  the  ground  tha^  in  the 
spring  of  1865,  they  bad  supplied  him  with  a  quantity  of  annual  in  place  of 
perennial  rye-grass  seeds,  through  which  he  had  lost  a  second  year's  crop. 
The  S.S.  assoilzied  defrs.,  with  the  following  findings: — 

Haddington,  15th  April,  1869. — The  S.S.  having  heard  parties  on  the 
import  of  the  proof,  and  resumed  consideration  of  this  case,  Finds  in  point 
of  fact,  1st,  That  defrs.  sold  to  pursuer  a  qurntity  of  grass  seed  in  the 
spring  of  1865,  part  of  which  was  sold  as  perennial  rye>graas  seed;  2d,  that 
said  seed  was  sown  along  with  Italian  rye-grass  seed  and  oats  in  a  field  on 
pursuers  farm  of  East  Hilton,  in  the  said  year,  and  produced  a  crop  of 
grass  which  was  cut  for  hay  in  the  following  year  1866;  3d,  That  the  said 
field  was  pastured  in  the  year  1867,  but  that  the  grass  wholly  or  partly 
fuled,  to  the  loss  of  the  pursuer;  4th,  That  seed  from  the  same  lot  as  that 
was  taken,  and  which  the  defrs.  sold  to  pursuer,  was  sold  by  them  to  others 
of  their  customers  in  the  spring  of  1865,  and  produced  good  grass  in 
the  year  1867;  5th,  Finds  that  it  is  not  proved  that  the  failure  of  the 
pasture  on  pursuer's  field  in  1867  was  owing  to  the  seed  sold  to  him  by 
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defn.  as  perennial  rye-grass  seed  being  other  than  it  was  represented  to  be. 
Finds  in  point  of  law  that  defrsw  are  not  liable  to  pursuer  for  the  loss  and 
damage  sustained  by  him  owing  to  the  failure  of  said  pasture  in  1867. 
Therefore  assoilzies,  eta     Finds  pursuer  liable  in  expenses,  etc. 

In  an  elaborate  note,  part  of  which  we  quote,  the  S.S.  gives  his  reasons 
for  the  above  judgment: — 

The  pursuer  maintains  that  the  failure  of  the  pasture  was  owing  to  the 
seed  furnished  by  defrs.  having  been  annual  instead  of  perennial,  as  it  was 
represented  to  be,  and  it  was  on  this  point  that  this  case  has  been  most 
anxiously  contested.  Pursuer's  witnesses  unanimously  attribute  the  failure 
to  this  causa  The  S.S.  would  have  very  great  difficulty  in  deciding  this 
esse  if  it  rested  on  the  scientific  question  whether  there  are  two  varieties 
of  rye-grass,  annual  and  perennial  The  evidence  of  Mr  Oorrie  (**  Scottish 
Farmer*')  and  of  Mr  Patrick  Shirreff,  corroborating  that  of  the  defenders  to 
the  efl^t  that  there  are  no  such  varieties  of  rye-grass,  and  that  the  epithets 
annual  and  perennial  as  applied  to  rye-grass  seed  merely  indicate  that  it  is 
of  a  certain  weight,  is  very  strong,  and,  taken  along  with  the  evidence  of 
Mr  Ravenscroft  to  the  same  effect,  (who  not  only  gave  evidence  as  a 
botanist  but  also  the  result  of  experience  in  the  business  of  Messrs  Lawson, 
the  most  extensive  seed  merchants  in  Scotland),  would  seem  to  settle  the 
question  in  favour  of  the  view  contended  for  by  the  defenders.  But  the 
evidence  in  replication  of  Mr  Dickson  of  Saughton,  Mr  Dalglish  and  Mr 
Osborne,  was  also  very  clear,  and  considering  that  the  attention  of  the 
three  last-named  witnesess  had  been  specially  directed  to  the  distinction  be- 
tween annual  and  perennial  rye-grass,  and  that  after  experiments  they  are  of 
opinion  there  are  two  distinct  varieties,  it  is  exceedingly  difficult  to  say  on 
which  side  of  the  question  the  weight  of  evidence  is  greatest.  .  .  When 
the  defenders  supplied  the  pursuer  with  perennial  rye-grass  seed  they  did 
not  undertake  to  ensure  him  a  crop  of  grass  the  second  year,  or  indeed  a 
crop  at  all,  and  they  are  not  bound  to  prove  that  the  failure  was  the  result 
of  something  else  than  the  fault  of  the  seed.  All  the  defenders  undertook 
to  do  was  to  furnish  the  pursuer  with  snch  seed  as,  with  fair  treatment, 
and  in  ordinary  circumstances,  would  produce  grass  of  such  permanency  as 
to  stand  for  at  least  two  years;  and  that  they  should  prove  that  the  seed 
famished  by  them  was  of  that  description  is  all  they  are  bound  to  do  in 
order  to  relieve  themselves  from  any  claim  of  damages. 

On  appeal,  the  Sheriff  adhered,  with  additional  expenses^  adding  the 
following  Note: — 

The  onus  of  proof  lies  on  the  pursuer,  and  having  regard  to  the  conflict 
of  evidence  which  the  case  presents,  the  S.  is  of  opinion  that  the  pursuer  has 
not  discharged  that  onus. 

The  pursuer  maintains  that  the  defenders  were  bound  to  supply  him 
with  the  seed  of  a  different  species  of  plant  than  that  from  which  annual 
rye-grass  seed  is  obtained.  The  defenders  contend  that  there  are  not  two 
different  plants,  and  that  perennial  and  annual  seeds  are  produced  from  the 
same  plant,  the  only  difference  being  in  the  greater  weight  of  the  former.  On 
this  botanical  question  there  is  a  great  conflict  of  evidence,  and  the  Sheriff 
cannot  hold  that  the  pursuer  has  established  the  position  for  which  he 
contenda  The  opinion  which  is  expressed  by  the  witnesses  for  the  defrs. 
is  not  less  weighty  than  that  of  the  witnesses  for  the  pursuer. 

But  the  defenders  concede  that  they  undertook  to  supply  seed  capable, 
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in  ordinary  circamstances,  of  prodadng  grass  which  would  last  for  two 
or  more  years.  They  say  that  they  implemented  that  obligation.  In  proof 
of  it  they  bring  evidence  to  show  that  they  supplied  to  other  peraoos  the 
same  seed  which  was  sent  to  the  pursuer,  and  that  it  yielded  a  perennud 
grass.  It  is  true  that  the  pursuer  suggests  the  possibility  of  a  mistake, 
and  that  the  evidence  is  not  sufficiently  direct  to  show  that  the  different 
parcels  of  seed  were  supplied  from  the  same  heap.  But  having  regard  to 
the  admitted  weight  of  the  seed  which  the  pursuer  received,  (26  Iba.  per 
bushel,)  it  could  not  have  been  of  the  lighter  variety  which  the  defenders 
sell  as  annual  seed;  and  on  the  whole,  the  Sheriff  thinks  it  is  sufficiently 
proved  that  the  pursuer  obtained  the  same  seed  as  was  supplied  to  the 
other  persons  above  referred  to,  and  which  in  their  hands  yielded  a  good 
perennial  grass. 

This  is  sufficient  to  dispose  of  the  case.  The  failure  of  the  pursuei^s  crop 
may  have  been  owing  to  many  causes  other  than  the  quality  of  the  seed; 
and,  even  apart  from  the  considerations  referred  to  by  the  defr/s  intnesaei, 
IB  no  sufficient  proof  of  a  breach  of  contract 

Ad,— J,  &,  B.  Richardson. AlL—Todrick  dk  NeUson. 

SHERIFF  COURT  OF  PERTHSHIRE,  PERTH.— Sheriff  Babclat. 
Hill  v.  Soott.— ifay,  1869 

Expenses, — On  an  auditor's  report  on  the  pursuer's  account  of  expenses 
defender  objected,  (Ist)  against  the  precognition  fee  allowed  in  respect 
no  witness  was  examined  except  pursuer's  agent,  who  claimed  fee  for 
precognoscing  himself;  (2d.)  he  objected  also  to  debate  fee  allowed  in  respect 
parties  were  heard  at  conclusion  of  proof,  without  any  diet  assigned  for 
debate.     The  S.  S.  pronounced  the  following  interlocutor : — 

Having  heard  parties*  procurators  on  the  defender's  note  of  objections  to 
the  auditor's  report,  repels  the  same,  approves  of  the  report,  and  decerns  for 
seven  pounds,  three  shillings  of  taxed  expenses  with  five  shillings  additional 
as  the  fee  for  this  day's  discussion. 

Note, — The  one  half  fee  for  precognition,  on  inquiry  at  the  anditor,  is 
found  to  apply  to  that  of  the  apprentice  to  the  pursuer^s  solicitor,  who, 
though  not  examined,  was  shown  to  have  been  precognosced,  and  his 
examination  was  rendered  unnecessary  by  production  of  a  certain  letter. 
The  self  precognition  was  a  solecism,  and  could  not  be  allowed.  The 
second  point  admits  of  some  difficulty.  The  debate  implies  not  only  the 
actual  debate,  but  the  more  tedious  and  important  preparaium  for  such. 
Nevertheless,  there  was  in  this  case  an  exhaustive  debate,  however  brief. 
The  defender  might  have  avoided  this,  by  dispensing  with  a  hearing,  or 
might  have  declined  a  debate  apad  acta.  There  is  much  reason  for 
encouraging  such  instant  debates  at  the  same  diet  as  the  proofs.  It  makes 
both  the  solicitor  and  the  Judge  to  appreciate  the  credit  of  the  witnesses 
when  fresh  on  their  memories,  and  before  being  defaced  by  time  and  the 
incessant  recurrence  of  other  proofs  in  the  interval.  There  is  also  the 
saving  of  copies  of  the  record  and  proofs,  which  often  make  a  considerable 
item  of  charge. 
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(SngltB^  Casts* 


Injunction — Right  of  Gas  Company  to  break  up  puhlic  streeU. — ^This 
Conrt  has  no  jurisdiction  to  restrain  by  injunction  a  company  or  an 
individual,  from  breaking  up  the  public  ways  of  a  town,  without  parlia- 
mentary authority,  for  the  purpose  of  laying  down  gas-pipes  in  the  ordinary 
manner.  By  local  Act  in  1788,  for  the  better  paving,  cleansing  and 
lighting  Cambridge,  and  other  purposes,  Commissioners  were  empowered, 
among  other  things,  to  provide  from  time  to  time,  for  lighting  the  streets: 
Held,  that  they  were  enabled  to  authorize  the  breaking  up  of  the  streets 
for  any  improved  mode  of  lighting  not  then  known,  such  as  l^e  laying  down 
of  gas-pipes. — AU.  Gen,  v.  Cambridge  Consumer^  Gas  Co.,  38  L.J.  Ch.  94. 

Contempt  of  Court — Pvblicatvon  of  matter  relating  to  question  in  issue 
—Solicitor. — The  solicitor  of  a  defendant  wrote  anonymous  letters  to  a 
newspaper,  impeaching  the  novelty  and  usefulness  of  a  patent  claimed 
by  the  plainti^  and  the  subject  of  the  suit  It  was  ordered  by  Lord 
Romilly,  M.R.,  that  the  solicitor  should  be  committed  for  contempt  of 
Coart;  the  order  not  to  be  enforced  if  he  inserted  an  apology  in  the 
newspaper,  and  paid  the  costs  of  the  motion.  SemJble — By  publishing 
controversial  letters  in  reply,  or  by  delay,  pit  would  have  lost  his  right 
to  complam.— i>aw  v.  Eley,  38  L.J.  Ch.  113. 

Will — Illegitimate  children — Bequest. — ^Testator  bequeathed  an  annuity 
to  trustees,  upon  trust  during  the  life  of  his  '*  daughter  M.,  the  wife  of 
J.  L,"  for  her  life  for  her  separate  use;  and  after  her  death,  for  "all 
and  every  the  child  and  children  of  his  said  daughter  M.  L.,  begotten  or  to 
be  begotten."  The  testator  was  not  aware  when  he  made  his  will  that 
lu8  daughter  M.  L.  was  not  the  wife  of  J.  L.;  and  that  four  children  then 
bom  by  her  to  J.  L.  were  illegitimate  (he  being  unaware  that  she  had, 
before  the  ceremony  of  marriage  with  J.  L.,  been  married  in  1817  to 
another  person,  with  whom  she  had  not  cohabited).  The  testator  had 
always  treated  his  said  daughter  and  J.  L.  and  their  children  as  if  the 
parents  had  been  married  and  their  children  lawfully  begotten.  After 
the  date  of  the  testator's  will  M.  L.  bore  three  other  children  to  J.  L., 
which  also  were  illegitimate.  A  sum  of  £703  13s  Id,  Bank  £3  per  cent 
annuities,  had  been  appropriated  to  answer  the  bequest  to  M.  L.  and  her 
children.  M.  L.  died  without  having  had  any  other  than  the  aforesaid 
seven  children: — Held,  per  Stuart,  V.C,  that  the  four  children  bom 
before  the  date  of  the  will  were,  although  illegitimate,  sufficiently  described 
in  it  as  legatees  of^  and  therefore  entitled  to  the  fund  in  court,  but  that 
it  was  against  the  policy  of  the  law  to  allow  any  provision  for  unbegotten 
illegitimate  children,  and  therefore  that  the  three  children  subsequently  bom 
were  not  entitled.— JSToft  v.  Sindrey,  38  L.J.  Ch.  126. 

Insurance  on  Life — Misrepresentation — Assignee. — In  July,  1863,  R 
negotiated  for  the  insurance  of  his  life  in  pit's  office,  and  signed  a  declaration 
as  to  his  health  and  habits  of  life,  with  a  reference  to  his  usual  medical 
attendant,  who  certified  that  he  was  in  good  health.  After  examination 
by  the  medical  officer  of  the  company  he  was  accepted  as  a  first-class 
li&,  but  at  an  advanced  premium,  on  account  of  his  excessive  corpulence. 
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In  Aagast,  pending  the  completion  of  the  contract,  B.  consulted  a 
physician,  who  discovered  and  informed  him  that  he  was  in  a  dangeroos 
state  of  health  and  suffering  from  decease  of  the  kidneys.  B.  never  com- 
manicated  this  circumstance  to  the  office.  In  Sept.  the  premium  was  paid, 
and  the  policy  effected.  Eight  months  after  B  died  suddenly  from  the 
effects  of  his  disease.  The  declaration  signed  by  B.  in  July  required  him, 
amongst  other  things,  to  name  "  his  latest,  if  other  than  his  usual,  medical 
attendant:** — Held^  per  Malins,  V.C,  that  such  declaration  was  continued 
up  to  the  date  of  the  completion  of  the  contract,  and  that  the  non-com- 
munication of  his  visit  to  the  physician  in  the  interval  vitiated  the  policy. 
Assignees  for  value  of  a  life  policy  hold  subject  to  the  equities  affecting  the 
same:  30  <fe  31  Vict.,  c.  144,  has  not  altered  their  position  in  this  respect 
—BritiMh  EquUabU  Inmr.  Co.  V.  Great  Watem  Rail.  Co.,  38  L.J.  Ch  131 

Injunction — Motion  to  rettrain  suit  in  Divorce  Court — Jurigdictiot^— 
Frattd. — A  separation  deed  executed  by  husband  and  wife  contained  a 
covenant  that  neither  should  take  proceedings  against  the  other  in  respect  of 
any  cause  of  complaint  which  had  arisen  before  the  date  of  the  deed,  every 
offence  then  committed  by  either  party  being  thereby  condoned.  The 
husband  executed  this  deed  upon  the  &ith  of  his  wife's  protestations  of 
innocence,  but  he  shortly  afterwards  discovered  that  she  had  previously  to 
the  execution  of  the  deed  been  guilty  of  adultery,  and  instituted  a  suit 
in  the  Divorce  Court  for  a  dissolution  of  the  marriage.  The  wife  filed  a 
bill  to  restrain  that  suit,  as  being  a  violation  of  the  covenant  in  the  deed, 
but  did  not  deny  the  adultery  and  misrepresentation: — Held,  that  pit  could 
have  no  relief  in  equity,  first,  because  the  deed  could  be  well  pleaded  in  the 
Divorce  Court ;  and,  secondly,  because  the  plaintiff  did  not  ''come  with  clean 
hands ;  **  and  the  motion  was  dismissed,  with  costs. — Brown  v.  Brown,  33 
L.J.  Ch.  153. 

Evidence — Presumption  of  death, — A  man  of  loose  and  drunken  habits 
had  for  many  years  lived  on  friendly  terms  and  in  constant  communication 
with  his  relatives,  by  whom  he  was  chiefly  supported,  his  only  other  source 
of  income  being  the  dividends  of  £1000  to  which  he  was  entitled  for  life, 
and  the  half-yearly  payment  of  which  he  regularly  demanded  so  soon  as 
they  became  due.  He  was  last  seen  on  12th  Aug.,  1860,  being  then  in  an 
abject  and  almost  dying  condition,  and  had  never  since  been  heard  of  :— 
Held^  that  his  non- application  for  the  half-yearly  dividend,  which  became 
payable  in  Oct.,  1860,  taken  in  conjunction  with  the  other  circumstances 
of  the  case,  was  sufficient  evidence  to  raise  the  presumption  of  his  death 
before  the  14th  of  November  in  that  year. — In  re  Beasney's  Trust,  38  LJ. 
Ch.  159. 

Lands  Clauses  Consolidation  Act — Pre-emption  ofSuperfiwms  Landt 
— ^A  railway  company  took  from  A.  a  small  piece  of  land.  On  part  of  this 
they  constructed  the  embankment  of  their  railway,  and  over  the  remainder 
made  a  road  for  the  accommodation  of  an  adjoining  owner,  the  parts  of  whoee 
land  they  had  severed : — ffeld,  rev.  decision  of  Stuart,  V.  C.,  that  they 
were  entitled  to  make  this  use  of  the  remainder,  and  a  bill  by  A  to 
establish  his  right  of  pre-emption  was  dismissed: — Held,  also,  that  if  the 
case  had  been  otherwise  as  to  the  company's  right  of  so  using  the  land  in 
question,  pit.  would  not  have  been  defeated,  on  the  ground  that  the  period 
mentioned  in  s.  127  of  the  Act  had  not  expired. — 38  L.  J.  Ch.  162. 
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ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPERIOR  COURTS  IN  GREAT  BRITAIN. 

No.  II.— INFLUENCE  OF  THE  APPELLATE  TRIBITNAL. 

In  the  foregoing  paper  on  this  subject  (ante  p.  481),  I  stated  the 
question  whether  the  House  of  Lords,  as  the  appellate  tribunal  from 
the  Superior  Courts  in  England  and  Scotland  respectively,  has  any 
power  to  rectify  or  redress  a  conflict  (real  or  supposed)  between  the 
laws  of  the  two  countries;  and  I  proposed  to  collect  the  indicia  of 
opinion  on  this  subject  from  the  dicta  of  learned  Lords  presumed  to 
be  conversant  with  the  practice  of  the  tribunal,  the  nature  and  extent 
of  whose  discretion  is  in  question.  Most  of  the  cases  foUow  in  the 
train  of  Lolly's  case. 

I  will  begin  with  dicta  of  Lord  Eldon,  whose  recorded  utterances 
have  been  commonly  treated  by  English  lawyers  with  a  respect 
amounting  to  superstitious  veneration.  Lord  Eldon  rarely  laid  down 
a  general  principle  except  by  expressing  a  doubt,  but  his  doubts  form 
the  basis  of  much  that  is  now  most  certainly  believed  by  lawyers 
trained  in  the  Court  of  Chancery. 

While  Lolly  was  expiating  at  the  hulks  his  inexcusable  ignorance 
of  the  law,  the  case  of  Tovey  and  Lindsay  came  before  the  House  of 
Lords,  by  way  of  appeal  from  the  Court  of  Session.  It  is  reported  in 
the  first  volume  of  Dow's  Appeal  Cases  (p.  117),  with  the  capital 
heading,  "Whether  a  Scotch  Court  has  jurisdiction  to  dissolve  an 
English  marriage?"  The  case  arose  out  of  an  action  of  divorce  raised 
in  the  Scotch  Courts  at  the  instance  of  the  husband,  whose  domicile 
of  origin  was  Scotch,  against  the  wife,  who  was  an  Englishwoman, 
and  who,  at  the  time  the  action  was  raised,  resided  in  England,  with 
the  permission  of  her  husband,  under  a  deed  of  separation.  The 
marriage  had  taken  place  at  Gibraltar,  and  there  was  some  diflBculty 
in  determining  whether,  at  the  time  of  raising  the  action,  the  true 
domicile  of  the  husband  was  Scotch  or  English.  The  Court  of  Ses- 
sion, reviewing  the  decision  of  the  Commissaries,  had  sustained  the 
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jarisdiction,  and  in  the  House  of  Lords  the  case  was  argued  for  the 
appellant,  on  the  ground,  amongst  others,  that  an  English  marriage, 
being  indissoluble  by  English  law,  could  not  be  dissolved  by  a  Scotch 
divorce,  or  in  any  other  way  than  by  an  Act  of  the  legislature.  When 
the  case  came  to  be  considered.  Lord  Eldon,  in  advising  the  House, 
observed  that,  if  the  marriage  was  an  English  one,  and  the  respondent 
(the  husband)  was  domiciled  at  Durham,  and  he  had  not  subsequently 
changed  that  domicile,  then  the  decision  (of  the  Court  below)  most 
go  this  length,  That  the  Scotch  Courts,  founding  their  jurisdiction  on 
the  original  domicile  of  the  husband,  could  divorce  a  vinculo  matri- 
monii, though  the  marriage  was  English,  and  the  actual  domicile  of 
both  parties  was  in  England.  "  The  question,  at  \he  time  it  was 
before  the  Judges  below,  had  not  assumed  so  serious  an  aspect  as  it 
since  bore.  The  twelve  Judges  of  England  had  lately  unanimously 
decided  that  an  English  marriage  could  not  be  anywhere  dissolved, 
except  by  Act  of  the  legislature.*  If,  then,  the  present  marriage  was 
a  good  English  marriage,  the  subject  would  deserve  great  considera- 
tion upon  this  first  cause.  The  consequences  must  be  of  the  most 
serious  description  to  the  lieges;  and  yet  it  appeared  they  still 
adhered  in  Scotland  to  their  former  doctrine  on  this  subject  But  if 
they  had  not,  in  the  present  case,  given  all  the  attention  to  it  which 
its  magnitude  deserved,  and  if  the  question,  since  they  had  it  under 
consideration,  had  assumed  an  aspect  so  much  more  serious  than 
before,  it  was  proper  that  their  Lordships  should  have  the  benefit  of 
the  amplest  consideration  that  could  be  given  it  in  the  Court  below, 
before  they  should  be  called  upon  to  come  to  a  final  decision." 

The  cause  was  accordingly  remitted  to  the  Court  of  Session  for 
review  generally  upon  the  whole  matter  (Tovey  v*  Lindsay,  1 
Dow  117-140). 

I  have  cited  this  case,  not  for  its  special  bearing  upon  the  doctrine 
in  Lolly's  case — for  it  decided  nothing — but  for  its  effect  in  eliciting 
Lord  Eldon's  views  upon  the  relations  of  the  Courts  in  the  two 
different  parts  of  Great  Britain.  What  was  contemplated  by  Lord 
Eldon  seems  to  have  been  this : — If  the  Court  below  should  reverse 
their  decision,  cadit  quaestio;  but  if  that  Court,  on  re-considering 
their  decision,  should  deliberately  disregard  the  authority  of  Lolly's 
case,  it  would  then  be  for  the  House  of  Lords,  as  the  Court  of 
appeal  (after,  perhaps,  summoning  the  English  Judges,  and  giving 
them  the  opportunity  of  re-considering  the  grounds  of  their  decision 
in  Lolly's  case)  to  pronounce  a  decision  upon  the  whole  matter,  so  as 

*  Brougham  was  oounsel  for  the  re»p*mdent  in  this  case,  aad  produced  kU  91011  w4€ 
of  Lollffi  cote,  to  the  effect  that  the  Judges  **  were  Mnanimously  of  opioion,  upon  the 
points  reserved,  that  a  marriage  solemiiiiied  in  England  waA  indissolable  by  anything, 
except  by  an  Ad  of  the  legislature."  He  did  not  avail  himself  of  the  report  in 
JtuateU  V.  Ryan  (perhaps  not  then  published),  introducing  the  Important  qualifiostion, 
'*fur  grounds  on  which  it  was  held  not  liable  to  be  dissolved  in  England.**  Did,  then, 
the  reporter  dream  that  the  Judges  added  this  qualification )  or  did  Brougham,  by 
ignoring  it,  gain,  at  the  expense  of  bis  client,  a  greater  field  for  the  exercise  df  his  own 
ingenuity? 
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to  do  justioe  between  the  paities.  It  need  scarcely  be  said  that  the 
dissolution  of  the  particolar  marriage  in  question  came  by  death,  and 
not  by  Lord  Eldon's  final  decision. 

Whether  or  not  I  have  correctly  inferred  the  precise  line  of  pro* 
ceeding  contemplated  by  Lord  Eldon,  it  is  at  all  events  clear,  from 
his  dicki  in  the  above  case,  that  he  held  it  to  be  the  dnty  of  the 
Courts  in  each  part  of  Great  Britain  so  to  exercise  their  jurisdiction 
as  not  to  conflict  with  the  laws  maintained  by  the  Courts  of  the 
other.  It  would  logically  follow  that  a  conflict  could  only  arise  by 
reason  of  one  of  the  Courts  transgressing  their  duty;  and  it  would, 
m  that  case,  be  within  the  proper  function  of  the  Court  of  appeal  to 
decide  which  of  them  had  gone  wrong,  and  to  set  that  one  right 

That  Lord  Mdon  to  the  end  of  his  official  career  entertained  doubts 
whether  LoUy^s  case  was  well  decided,  appears  from  the  report  of 
M'Cfarthy  v.  Decaix  (2  Russ.  &  Mylne,  616).  In  a  question  of  pro- 
perty depending  in  the  Court  of  Chancery,  the  point  arose  whether  a 
marriage  between  a  Dane  and  an  Englishwoman,  which  had  been 
solemnised  in  England,  was  well  dissolved  by  a  divorce  obtained  by 
the  husband  in  Denmark,  where  he  had  resumed  his  abode  and  remained 
domiciled.  The  question  was  argued  before  Lord  Eldon,  who  resigned 
the  Seals  before  disposing  of  it  It  was  re-heard  before  Lord  Broug- 
ham (in  1831),  and  by  him  decided  in  conformity  with  the  doctrine 
of  LoUy^s  case.  In  giving  judgment^  after  observing  that  the  case 
had  been  much  considered  by  Lord  Eldon,  he  said: — ^''I  find  from 
the  note  of  what  fell  from  Lord  Eldon  on  the  present  appeal,  that  his 
Lordship  laboured  under  considerable  misapprehension  as  to  the  fiicts 
in  Lolly's  case;  he  is  represented  as  saying  he  will  not  admit  that  it 
is  the  settled  law,  and  that  therefore  he  will  not  decide  whether  the 
marriage  was  or  not  prematurely  determined  by  the  Danish  divorca 
His  words  are,  '  I  will  not^  without  other  assistance,  take  upon  myself 
todoso.'" 

The  views  which  Lord  Eldon  held  regarding  the  mutual  relations 
of  the  Courts  in  England  and  Scotland,  are  further  elicited  in  the 
case  of  Kennedy  v.  EaH  of  Gassilis,  which  came  before  him,  as  Lord 
Chancellor,  in  the  year  1818  (reported  2  Swanst,  313). 

A  bill  had  been  filed  in  the  Court  of  Chancery  under  the  following 
circumstances: — A  Scotch  testator,  by  his  testamentary  nomination, 
appointed  tutors  and  curators  to  his  infant  daughter  during  her 
minority,  and  died  leaving  large  heritable  estates  in  Scotland  and  per* 
sonal  estate  in  England  (consisting  chiefly  of  ^^0,000  stock  of  the 
Bank  of  England).  The  tutors  and  curators  completed  their  title  to 
the  stock  by  proving  the  testamentary  vmting  in  the  proper  ecclesias- 
tical court  in  England,  and  the  bank  stock  was  accordingly  transferred 
into  their  namea  Part  of  the  stock  was  afterwards  sold  by  them,  and 
invested  in  real  estate  in  England.  Proposals  of  marriage  were  made 
by  Lord  K  to  the  daughter,  and  negotiations  took  place  between  him 
and  the  testamentary  curators  regarding  a  settlement  At  last  the 
marriage  took  place  without  a  settlement  having  been  made,  and  Lord 
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and  Lady  K  raised  an  action  in  the  Court  of  Session  to  compel  the 
cnrators  to  transfer  and  convey  the  bank  stock  and  other  property  as  they 
shonld  direct.  A  bill  was  now  filed  in  Chancery  against  BL  and  others, 
alleging  a  frandulent  design  to  bring  abont  the  marriage  withoat  a 
settlement,  and  praying  the  Conrt  to  decree  a  settlement,  to  be  made  in 
conformity  with  terms  which  had  been  laid  before  the  cnrators  in  the 
coarse  of  the  negotiations.  In  this  snit  the  plaintilfs  moved  for  an 
injunction  to  restrain  Lord  and  Lady  K  from  proceeding  in  the  action 
in  the  Conrt  of  Session,  and  to  restrain  the  bank  from  transferring  the 
snms  standing  in  their  books.  Interim  injunction  having  been 
granted,  and  an  answer  having  been  put  in  by  the  defendants  (denying 
the  intention  to  avoid  a  settlement,  and  stating  that  a  settlement  had 
been  made  after  the  marriage,  which  they  believed  to  be  in  accordance 
with  the  propositions  of  the  guardians),  the  question  of  jurisdiction 
came  to  be  argued  on  a  motion  to  dissolve  the  injunction. 

In  disposing  of  the  case,  Lord  Eldon  said: — "The  difficulties  in  the 
case,  I  certainly  think,  are  not  provided  for  by  the  Act  of  Union — 
difficulties  arising  from  transactions  between  persons  resident  in  diffe- 
rent parts  of  the  island.  We  have  a  Court  here  which  cannot  affect 
persons  resident  in  Scotland;  and  a  Court  there  which  cannot  affect 
persons  resident  here.  It  appeared  to  me  right  to  grant  the  injunc- 
tion {i.e.,  the  interim  injunction)  on  the  allegation  that  the  suit  in 
Scotland  was  collusive.  I  do  not  interfere  with  the  merits,  deciding 
on  a  principle  which  must  regulate  the  jurisdiction  of  the  Courts  wi^ 
regard  to  each  other. 

"Taking  the  Court  of  Session  to  be  a  Court  of  Law  and  Equity 
which  it  is,  yet  whether  the  property  is  to  be  administered  according 
to  English  or  Scottish  notions  of  equity,  which,  in  many  material 
points  differ,  must  depend,  when  the  cause  is  heard,  on  the  national 
character  of  the  property  which  the  decree  affects;  and  it  may  happen 
that  the  relief  given  in  the  Court  of  Session  is  not  exactly  the  same 
as  that  given  here.  ...  It.  now  appears  that  the  action  in  Scot- 
land is  bona  fide,  and  the  injunction  is  sought,  not  against  the  persons 
in  whose  name  this  bank  stock  stands,  but  against  the  Court  of  Session, 
which  never  can  be  made  effectual."  He  therefore  held  that  the 
injunction  ought  to  be  dissolved,  but  at  the  same  time  he  distinctly 
intimated  that  the  Court  would  have  jurisdiction  in  a  suit  to  which 
all  persons  in  question  were  made  parties,  to  restrain  the  bank  and 
such  of  the  trustees  as  were  not  amenable  to  the  jurisdiction  of  the 
Court  of  Session,  from  transferring  the  funds. 

While  intimating  this  opinion,  he  further  observed,  "the  Act  of 
Union  is  sacred ;  but  I  doubt  how  it  is  possible  to  apply  the  article 
cited  to  a  case  in  which  justice  cannot  be  administered,  unless  the 
Courts  of  both  countries  assist  the  parties.  It  is  true  this  court  can- 
not 'cognosce  review  or  alter  the  Acts'  of  the  Court  of  Session;  but 
it  will  he  difficult  to  do  justice,  unless  the  Courts  in  England  aid  the 
Courts  in  Scotland  and  the  Courts  in  Scotland  aid  the  Courts  in 
England. 
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"The  injunction  must  be  dissolved,  but  I  desire  it  to  be  understood 
that  the  dissolution  will  not  authorise  the  trustees,  not  parties  to  the 
suit  in  Scotland,  to  join  in  any  transfer  or  conveyance." 

Here  again  it  is  clear  that,  in  Lord  Eldon's  view  of  the  equitable 
jarisdiction  of  the  Courts  on  both  sides  of  the  border,  it  is  their  duty 
to  do  jxiatice,  having  regard  to  the  position  in  which  the  parties 
viay  be  placed  by  the  action  of  the  Couiiis  on  the  other  aide  of 
the  border. 

The  bearing  upon  the  present  discussion,  of  the  case  of  Warrender 
V.  Warrender,  I  have  already  adverted  to  (in  the  previous  paper  which 
appeared  in  this  Journal) ;  and  the  next  case,  in  order  of  time,  which 
I  shall  note,  is  that  of  Oeila  v.  Geih,  which  came  before  the  House  of 
Lords  in  the  year  1852,  on  appeal  from  the  Court  of  Session  exercising 
consistorial  jurisdiction  (1  Macq.  255). 

Marriage  had  been  solemnised  in  England  between  a  domiciled 
Scotchman  and  an  English  lady.  Immediately  after  the  marriage  the 
parties  took  up  their  abode  in  Scotland,  but  differences  arising,  the  lady 
returned  to  England.  After  certain  proceedings  in  the  ecclesiastical 
Courts  in  England  resulting  in  a  divorce  a  mensd  eb  thoro,  the  wife 
sued  for  divorce  in  the  Scotch  Court.  The  general  question  of  the 
jurisdiction  of  the  Scotch  Court  was  here  involved  with  the  question 
whether  the  wife  was  barred  by  the  part  she  had  taken  in  the  English 
proceedings;  but  I  cite  the  ease,  because  it  elicits  the  views  of  Lord 
St  Leonards  upon  the  point  now  under  discussion. 

I  must  observe  by  the  way  that  the  report  of  this  case  records  in  a 
note  a  curious  observation  by  that  very  learned  lord  just  mentioned 
"The  Lord  Chancellor,"  says  the  reporter,  "in  course  of  Dr  Addams' 
argument,  observed  that  the  House  was  placed  in  a  singular  position ; 
for  that  the  opinion  of  Sir  John  Dodson,  the  Queen's  Advocate,  and 
Mr  Stuart  Wortley,  had  been  obtained  for  the  guidance  of  the  Court 
in  Scotland,  as  upon  a  question  of  foreign  law,  and  his  Lordship  thought 
it  doubtful  how  far  the  learned  doctor  could  be  suffered  to  impeach 
that  opinion  or  even  to  discuss  it,  seeing  that  the  House  was  sitting 
merely  as  a  tribunal  of  appeal  from  the  Courts  below,  which  had  con- 
sideroi  itself  bound  by  that  opinion."  It  must,  I  think,  be  assumed 
that  the  observation  was  intended  by  its  learned  author  as  a  piece  of 
dry  humour,  though  so  very  dry  that  the  reporter  took  it  au  serieux. 
For,  seriously  to  assert  or  Unt  that  the  House  of  Lords  in  considering 
a  Scotch  case  has  no  cognizance  of  English  law,  would  be  a  piece  of 
judicial  hypocrisy  so  flagrant  as  to  make  futile  any  ratiomil  discussion 
of  the  views  of  the  learned  authority  who  uttered  such  language. 

In  giving  judgment  in  this  case  of  Oeiis  v.  Geils,  on  the  question  of 
jurisdiction.  Lord  St  Leonards  observed:  "Before  I  proceed  further, 
I  must  draw  your  Lordships'  attention  to  the  nature  of  the  case  as 
regards  the  jurisdiction  of  the  Courts  in  Scotland,  which  has  been 
a.s3umed  to  rest,  independently  of  any  general  reasoning,  upon  the 
fact  that  this  lady  was  a  Scotch  spouse.  She  is  equally  an  English 
wife — the  marriage  is  both  an  English  and  a  Scotch  marriage.     As, 
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however,  the  husband  was  a  domiciled  Scotchman  when  he  married, 
there  is  no  donbt  that,  by  the  marriage,  the  wife's  domidle  followed 
that  of  the  husband,  and  she  became  a  Scotch  spouse. 

"  Bat  it  has  been  said  that  the  wife's  Scotch  domicile  was  severed 
by  the  English  divorce.  On  that  point  I  would  rather  not  give  any 
opinion.  Bat  I  apprehend  the  circumstances  ought  not  to  create  any 
difficalties  as  to  the  jorisdiction  of  the  Scotch  Conrt;  becaase,  suppos- 
ing the  proceeding  which  the  wife  has  instituted  there  to  be  in  other 
respects  right  according  to  the  law  of  Scotland — the  husband  being  a 
domiciled  Scotchman  in  Scotland,  the  crime  being  committed  in  that 
conntry — ^it  would  seem  to  me  that  the  lady  was  entitled  to  seek  her 
remedy  there  against  her  husband.  As  far,  therefore,  as  depends  npon 
the  simple  question  of  jurisdiction,  I  think  the  case  is  free  from  doabt. 
What  Ae  effect  of  the  proceeding  may  be,  is  another  question." 

That  is  to  say  (I  presume),  the  Scotch  Court  has  undoubtedly 
jurisdiction  in  Scotland,  but  it  is  quite  another  question  whether  the 
Scotch  Court  can  so  exercise  that  jurisdiction  as  to  effect  the  status 
of  the  parties  in  England.  Lord  St  Leonards  then  proceeded  to  con- 
sider the  authorities,  and  upon  Lolly's  case  he  makes  the  commoit 
already  referred  to,  namely,  that  this  case  shows  a  conflict  between 
the  law  of  England  and  that  of  Scotland  which  the  House  of  Lords, 
sitting  as  a  tribunal  of  appellate  jurisdiction,  has  no  power  to  rectify 
or  redress  (1  Macq.,  263).  It  may  be  remarked,  by  the  way,  iJiat  his 
Lordship,  in  the  coarse  of  this  judgment,  makes  the  first  recorded 
attempt  to  save  the  credit  of  LMi/s  case,  by  importing  into  it,  as  pait 
of  the  raJbio  decidendi,  the  English  domicile  of  Lolly  and  his  wife*-a 
fact  not  given  in  the  original  report,  but  which  (as  I  have  already 
observed)  appears  to  have  been  imported  during  the  discussion  of 
Warrendev^s  case  (2  CL  and  Kn.,  p.  667). 

Lord  Truro  who,  in  the  case  of  Oeiis  v.  OeHs,  agrees  with  Lord  St 
Leonards  in  sustaining  the  jurisdiction,  does  not  give  the  slightest 
indication  of  opinion  as  to  what  would  be  the  effect  in  England  of  the 
consequent  decree. 

The  next  case  in  this  series  is  that  of  Dolphin  v.  Robins,  decided 
by  the  House  of  Lords  on  appeal  from  the  English  Probate  Court 
(Feb.,  July,  and  Aug.,  1859;  Clark's  H.  of  L  Ca.,  vol  vii.,  p.  390; 
8  Macqueen,  p.  563).  To  understand  this  case,  it  must  be  premised 
that,  before  the  Act  24  and  25  Vict,  a  114  (which  makes  a  different 
rule  iii  case  of  persons  dying  after  Aug.  6, 1861)  the  Court  of  Probate 
in  England,  as  the  condition  of  allowing  its  authority  to  be  interposed 
to  the  execution  of  a  will,  required  that  the  will  should  be  executed 
according  to  the  law  of  the  country  in  which  the  deceased  was  domi- 
ciled at  the  time  of  the  death  (1  WiUiams  on  Executors,  352). 

D.,  a  domiciled  Englishman,  had  his  marriage  solemnised  in  Eng- 
land. After  a  short  residence  in  Scotland,  taken  up  collusively  with 
his  wife,  and  for  the  purpose  of  enabling  her  to  obtain  from  the  Scotch 
Courts  a  decree  of  divorce  against  him,  such  decree  was  obtained  at 
her  instance.    Mrs  D.  afterwards  went  through  the  ceremony  of  mar* 
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riage  with  Genend  de  P.,  a  Frenchman,  and  tibenceforth  lived  and 
died  in  France,  where  ehe  executed,  according  to  the  forms  required 
by  French  law,  but  not  with  the  solemnities  required  by  English  law, 
the  document  propounded  as  her  will. 

The  case  raised  the  questions — 1st,  Whether  the  English  marriage 
was  well  dissolved  by  the  Scotch  divorce?  2dly,  Whether,  admitting 
that  it  was  not  w^  dissolved,  and  that  the  testatrix  remained, 
notwithstanding  the  alleged  Scotch  divorce,  the  wife  of  D.,  the  cir- 
eumstances  of  the  case  were  such  as  to  render  her  capable  of  acquiring 
a  domicile  apart  from  that  of  her  husband? 

Upon  the  first  question  the  Lords  (Cranworth,  Kingsdown,  Campbell, 
Brougham,  Wensleydale,  and  Chelmsford)  unanimously,  and  without 
hesitation,  pronounced  that  the  Scotch  decree  of  divorce  (Ud  not  dissolve 
the  English  marriage,  and  on  the  other  question,  though  with  more 
hesitation,  they  came  to  a  conclusion  equally  unfavourable  to  the 
testamentary  paper  in  question.  Of  the  two  questions  which  so  came 
up  for  decision,  the  first  is  the  only  one  in  point  for  the  present 
purpose.  But  the  judgment  in  this  case  of  Dolphin  v.  Robins  does 
Bot  throw  much  light  on  the  present  inquiry;  for  the  whole  proceed- 
ings in  the  Scotch  divorce  were  there  so  evidently  collusive,  (as  clearly 
shown  in  the  opinion  of  Lord  Kingsdown)  that  one  cannot  &irly 
look  further  for  the  ratio  decidendi. 

Lord  Cranworth,  however,  in  pronouncing  judgment  upon  this  case, 
goes  out  of  his^  way  to  hint  at  the  possibility  of  a  conflict.  After 
asBunung  and  ai^ng  firom  the  LMy's  case  with  the  imported  element 
of  English  domicile,  he  continues:  "And  I  believe  your  Lordships  are 
all  of  opinion  that  it  must  be  taken  now  as  clearly  established,  that 
the  Scotch  Courts  had  no  power  to  dissolve  an  English  marriage,  where, 
as  in  this  case,  the  parties  are  not  really  domiciled  in  Scotland,  but 
have  gone  there  for  such  a  time  as,  according  to  the  doctrine  of  the 
Scotch  CaurtSt  gives  them  jurisdiction  in  the  matter.  Whether  they 
can  dissolve  the  marriage,  if  there  be  a  bona  fide  domicile,  is  a  matter 
upon  which  I  think  your  Lordships  will  not  be  indhied  now  to 
pronounce  a  decided  opinion." 

Now,  I  cannot  stop  here  to  discuss  the  assumption  contained  in  the 
above  extract,  that,  according  to  the  doctrine  of  the  Scotch  Courts,  any-^ 
thing  short  of  a  bona  fide  domicile  would  have  given  jurisdiction.  It 
depends  on  certain  decisions  of  the  Court  of  Session,  in  which  that 
Court  overruled  the  more  cautious  practice  of  the  Commissaries,  and 
which  decisions  were,  probably  for  reasons  which  tend  to  justify  that 
more  cautious  practice,  never  appealed  to  the  House  of  Lorda  The 
vdume  of  Ferguson's  Consistoiial  Reports  with  the  appendices,  contains 
the  whole  histoiy  of  that  question.  And,  I  think,  the  case  next  to 
be  aited,  practically  sets  at  rest  any  question  that  may  have  at  one 
time  existed  with  regard  to  such  assumption  of  jurisdiction  on  the 
part  of  the  Court  of  Session.  To  revert  for  a  moment  to  Dolphin  v. 
Robins,  I  may  observe  that  Lord  Cranworth,  in  the  close  of  his  judg- 
ment, mentions  that  Lord  Brougham,  Wensleydale,  and  Chelmsford, 


544  ON  THE  CONFLICT  OP  LAWS 

before  leaving  town,  expressed  their  entire  concarrenoe  in  the  view  of 
the  subject  which  he  (Lord  Granworth)  had  stated,  Lord  Brougham, 
however,  having  expressed  some  little  doubt  upon  the  matter.  But 
from  this  general  concurrence  of  opinion,  I  do  not  think  we  should  be 
justified  in  holding  any  of  these  learned  lords  committed  to  an  expression 
of  an  opinion  upon  this  collateral  point,  namely,  whetlier  the  judgment 
pronounced  assumed  the  existence  of  any  conflict  between  the  laws  of 
the  two  countries.  Lord  Eingsdown,  without  expressing  any  opinion 
upon  the  general  question  of  the  discretion  of  the  Appeal  Court,  came 
— as  he  always  did — ^to  the  kernal  of  the  actual  case  before  the  Court 
He  said  that  no  question  of  law  can  really  arise  with  respect  to  this 
divorce;  that  it  was  a  mere  collusion  from  the  banning  to  the  end 
between  the  husband  and  wife;  and  he  cited  a  circumstance  of  con- 
clusive proof  for  this.  Lord  Campbell  very  shortly  expressed  his  con- 
currence with  the  opinions  pronounced  by  Lords  Granworth  and 
Eingsdown,  but  does  not  indicate  any  view  on  the  collateral  question 
now  under  discussion. 

The  next  case  that  claims  attention  in  this  inquiry  is  that  of  Pitt  v. 
PiU,  which  came  up  to  the  Hoase  of  Lords,  by  way  of  appeal  firom 
the  Court  of  Session,  in  the  year  1864  (reported,  4  Maoqueen,  627). 

An  action  for  divorce  d  vinculo  had  been  raised  in  the  Court  of 
Session  at  the  husband's  instance;  and  the  question  was  whether  the 
Court  had  jurisdiction  to  pronounce  the  decree  prayed  for.  Both 
parties,  at  the  date  of  the  marriage^  had  their  domicile  in  England. 
The  wife  had  a  considerable  income  settled  to  her  separate  use.  They 
lived  together  on  the  Continent  and  in  London.  Disagreements 
occurring,  the  husband  and  wife  separated;  she  ailing,  and  be 
denying,  desertion  on  bis  part  He  afterwards  went  to  Scotland  in 
1854,  and  continued  chiefly  resident  there  until  tiie  commencement  of 
the  action  (20th  Dec.,  1860).  His  chief  occupation  in  Scotland  was 
that  of  a  sportsman ;  but  it  was  averred  by  bis  wife  in  her  defence  to 
the  action,  that  his  resort  to  and  residence  in  Scotland  was  induced,  not 
from  choice,  but  by  compulsion,  owing  to  pressure  by  creditors.  The 
Lord  Ordinary  (Einloch)  had  sustained  the  jurisdiction,  being  of 
opinion  that  the  pursuer  had  acquired  a  real  domicile  in  Seotkud, 
observing  that,  whether  the  husband  were  pursuer  or  defender,  he 
would  have  great  difficulty  in  holding  that  the  domicile  for  governing 
succession  is  difierent  from  that  for  regulating  status,  and  giving 
jurisdiction  to  decide  on  it  The  Second  Division  adhered  to  the 
decision  of  the  Lord  Ordinary,  not,  however,  on  the  ground  that  the 
husband  had  acquired  a  real  domicile,  but  on  the  ground  that  he  had 
a  domicile  of  such  a  nature  as  to  give  jurisdiction  to  the  Scotch 
Consistorial  Court 

On  the  hearing  of  the  appeal,  however,  the  Queen's  Advocate 
(Sir  Robert  Phillimore)  and  Sir  Hugh  Cairns,  on  behalf  of  the 
respondent  the  husband,  deliberately  abandoned  as  untenable  the 
ground  on  which  the  Second  Division  of  the  Court  of  Session  had 
rested  their  decision,  namely,  that  divorce  d  vificulo  might  validly 
be  granted  to  strangers  not  domiciled,  though  temporarily  resident 
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within  the  jurisdiction,  and  they  confined  their  contention  to  the 
proposition  that  the  domicile  in  this  case  was  truly  Scotch. 

This  admission,  of  course,  avoided  the  necessity  of  an  explicit  judi- 
cial opinion  upon  the  point.  But  it  is  clear  that  such  an  admission, 
deliberately  made  by  Sir  R  Phillimore  and  Sir  Hugh  Cairns,  in  the 
pi-esence  of  Lord  Westbury,  Lord  Chelmsford,  and  Lord  Kingsdown, 
as  judges,  has  even  more  weight  than  a  judicial  opinion,  and  for  ever 
forecloses  the  point  from  being  reai^ed  But  the  explicit  judicial 
opinion  is  not  wanting.  That  no  doubt  may  exist  as  to  the  nature  of 
the  point  conceded,  it  is  expressly  stated  by  Lord  Westbury  in  giving 
judgment;  and  this  statement  of  the  point  conceded,  in  the  presence 
of  the  other  law  peers  and  of  the  counsel  above-named,  must  be  taken 
as  the  deliberate  judicial  opinion  of  all  fiva  Lord  Westbury  states  it 
thu8(4Macq.,  p.  636):— 

"My  Lords,  at  the  bar  it  was  admitted  by  the  counsel  for  the 
respondent.  Colonel  Pitt,  that  the  proper  view  of  the  case, 
and  the  only  view  that  they  seemed  disposed  to  maintain,  was 
that  taken  by  the  Lord  Ordinary — that  Colonel  Pitt  had  acquired 
a  complete  domicile  in  Scotland,  and  had  thereby  put  off  and 
lost  his  original  domicile  in  England.  It  becomes  unnecessary, 
therefore,  to  consider  the  very  important  questions  of  jurisprudence 
that  might  be  involved  in  this  cause,  if  your  Lordships  came  to  the 
conclusion  that  Colonel  Pitt  had  not  an  absolute  or  complete  domicile 
in  Scotland.  If  he  was  not  domiciled  in  Scotland  to  all  intents  and 
purposes,  having  relinquished  his  original  domicile,  and  acquired  a 
domicile  in  Scotland,  then,  by  the  concession  of  the  counsel  at  the 
Bar — a  concesgiwi  which  is,  I  trust,  in  the  opinion  of  your  Lordr- 
ships,  quite  in  aocordamce  with  the  law  of  the  case — it  will  be 
impossible  to  maintain  the  order  which  has  been  pronounced  in  the 
Court  below." 

Now,  the  counsel  who  made  the  above  concession  in  the  case  of 
Pitt  V.  Pitt,  must,  I  think,  be  taken  to  have  considered  that  the 
House  of  Lord%  in  deciding  upon  the  jurisdiction  of  the  Scotch 
Court,  would  foreclose  the  point  from  ever  being  reargued,  whether 
in  an  English  or  a  Scotch  Court,  for  any  purpose  whatever,  whether 
English  or  Scotch.  I  am  assisted  in  this  inference,  so  far  as  Sir  R 
Phillimore  is  concerned,  from  his  evidence  given  before  the  Select 
Committee  of  the  House  of  Lords  as  to  divorce  jurisdiction  (4  Mac- 
queen,  p.  708).  And  I  think  we  are  justified,  by  the  proceedings  in 
this  case,  in  counting  Lord  Cairns  and  Sir  R  Phillimore  amongst 
those  who  would  indUne  to  assert  for  the  appellate  tribunals  of  this 
country  a  discretion  (similar  to  that  of  the  Praetor  Peregrinus  at 
Rome)  to  do  complete  justice  between  Her  Majesty's  subjects,  to 
whatsoever  laws  obtaining  in  whatsoever  part  of  Her  Majesty's 
dominions  they  may  prima  facie  be  subject. 

The  last  case  I  shall  cite,  in  this  weary  train  of  authority,  is  the 
recent  one  of  Shaw  v.  Chuld;  but  this,  as  well  as  the  summing  up  of 
the  results  of  the  foregoing  analysis,  must  be  deferred  to  a  future 
paper.  R  C. 
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SOCIAL    STATISTICS. 

It  was  a  wise  saying  of  hatd  Bcongham,  thai  "foil  and  mmate 
statistical  details  are  to  the  lawgiver  as  the  charts  the  oonipass,  and 
the  lead  to  the  navigator.''  T^  stndj  of  stafcisties  is  of  modem 
growth,  and  even  yet  is  in  infimcy.  It  has  been  said  that  figures  can 
never  li&  This  is  troe  so  fiur  as  it  refers  to  their  intrinsic  *^ue;  hot 
the  reverse  is  more  nearly  tme  when  the  nameials  are  craftily  ar- 
ranged, so  as  to  support  a  foregoiae  oondnsion,  and  when  condnsioDs 
are  hastily  drawn  from  mere  numbers,  without  reference  to  ante- 
cedent and  snrroonding  &cts  and  circumstancea.  Post  hoe  ergo 
propter  hoc  is  bad  alike  in  logic  and  in  law.  It  is  most  tme 
that  two  and  two  make  four.  But  many  a  Chanoellor  of  Ex- 
chequer has  found,  on  doubling  a  tax,  that  two  and  two  result  in 
three;  whilst  in  reducing  an  impost  one-hal(  two  and  two  have 
produced  fiva 

Judicial  statistics  are  especially  open  to  serious  error.  The  number 
of  appeals  firom  an  inferior  Court  may  not  of  themselves  afford  satis- 
factory evidence  of  the  incompetency  of  the  lower  Court,  or  the  ^- 
ciency  and  popularity  of  the  higher.  Questions  of  expense,  and 
expedition,  and  fiidlity  of  access,  are  all  important  elements  in 
reaching  a  reliable  conclusion  on  the  question.  Hitherto  our  judicial 
statistics  have  been  barren,  and  the  jurist  must  hail  the  prospect  of 
having  more  accurate,  extensive,  and  exhaustive  materiab  whereon 
to  found  sure  conclusions  of  the  state  and  working  of  our  tribunal^ 
both  dvil  and  criminal,  alike  ui  Courts  of  the  first  instance  as  in 
appellato  tribunsda 

We  have  been  led  to  notice  this  subject  by  having  our  attention 
directed  to  the  report  on  **  the  Vital,  Social,  and  Economic  Statistics 
of  Glasgow  for  the  year  1868,"  by  William  West  Watson,  F.a&,  the 
Chamberlain  of  the  western  metropolis.  This  volume  has  been  got 
up  with  great  research  and  care,  and  is  at  once  creditable  to  the 
author,  and  worthy  of  the  ancient  city  in  whidi  he  holds  an  office 
somewhat  analogous  to  that  of  Chancellor  of  the  Exchequer.  The 
dty  official  is  not  content  with  merely  exhibiting  long  oolnmns  of 
figures,  but  he  interlaces  his  tables  with  observations  of  a  practical 
character,  expressed  in  elegant  phraseology.  The  jurist^  physiologist, 
politician,  and  divine  may  each  find  in  this  smiJ^  volume  much  to 
gratify  hia  taste  and  inspire  his  enetgiea  The  Chamberlain  does  not 
confine  himself  within  the  limits  of  St  Mungo,  however  extensive 
these  now  are,  but  he  generaUaes  by  reference  to  the  analogies  of 
other  cities  in  Great  Britain,  and  even  to  the  condition  of  other 
countries,  wherever  he  can  find  reliable  material  for  illustration. 
Were  other  recording  officers  in  our  large  cities  to  follow  in  the 
pathway  of  Mr  Watson,  moat  valuable  information  would  be  obtained 
for  the  guidance  of  the  political  and  social  economist. 

We  take  the  opportunity  of  making  some  extracts  firom  tiiis 
valuable  compilation  of  such  matters  as  are  of  most  general  import- 
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anoe,  especially  to  the  jurist  Those  who  are  inteoBBted  in  economical 
studies  will  do  well  to  refer  to  the  book  itsel£ 

Glasgow  has  long  been  distinguished  for  its  "rainy  seasons/'  and 
its  Chamberlain  does  not  gainsay  the  &ct.  He,  however,  has  a 
consolation  in  a  table  of  other  plaees  where  Jupiter  Pluvius  im- 
partially dispenses  his  benefits.  In  this  table  Glasgow  holds  only 
the  fourth  placa  Oavmdaw  in  Argyleshire  heads  the  watery  zone, 
and  is  immediately  followed  by  Greenock  and  Paisley.  Edinburgh 
stands  seventh  in  the  d&Hcending  scale,  and  Leith  may  congratulate 
herself  in  being  the  lowest  in  the  thirteen  places  named.  We  cannot 
omit  giving  at  length  the  giupfaic  account  of  the  wet-sheet  of  Glasgow 
as  a  &ir  specimen  of  the  candid  explanations  of  its  reporter: — '^  Let 
OS  estimate  the  quantity  of  water  which  has  iaSkn.  within  the  muni- 
cipal boundaries  of  Glasgow  during  the  course  of  1868.  No  doubt 
it  is  sufSdently  well  known  that  an  acre  of  water  one  inch  deep 
weighs,  as  nearly  as  may  be,  101  tona  Now,  applying  this  cdicula- 
tioD  to  the  5,034  acres  comprised  within  its  boundaries,  and  remem- 
bering that  ten  pounds  of  water  form  a  gallon,  it  follows  that  the 
rain&ll  of  1868  upon  Glasgow  alone  has  closely  approached  the 
enormous  quantity  of  six  thousand  millions  of  gallons,  capable  of 
filling  a  reservoir  somewhere  about  ten  miles  long,  1,000  feet  wide, 
and  16  feet  deep,  and  yet,  after  all,  not  nearly  amounting  to  two- 
thiids  of  the  quantity  wUch  in  addition  is  annuflJly  furnish^  by  the 
Water  Gcxnmissionera'' 

The  tables  given  by  the  reporter  of  births,  marriages,  and  deaths—* 
the  three  great  epochs  of  humanity — and  his  remarks  thereon,  are 
especially  worthy  of  the  study  of  the  jurist  The  births  in  Glasgow 
in  1868  were  18,609,  the  largest  number  on  record.  Of  these,  males 
were  9,587;  the  girls,  9,022.  There  exists  the  usual  excess  of 
males  over  females,  but  less  in  proportion  to  the  preceding  year.  Of 
the  gross  number,  16,782  were  legitimate,  and  1,827  were  ill^ti- 
mate,  or  9*818  per  cent  of  the  whola  Seferring  to  the  report  of  the 
Begistrar  General  for  the  births  in  all  Scotland  in  1868,  we  find 
115.673  births.  Of  these,  104,4»07  were  legitimate,  and  11,266 
illegitimate,  or  9*7  per  cent  The  R^strar  states  the  per  centage  in 
towns  at  9*3,  whilst  in  rural  districts  the  per  centage  is  increased 
to  10*2.  This  is  a  melancholy  fi^t^  worthy  of  the  serious  consideni* 
tion  of  all  who  feel  interest  in  their  country's  weaL  The  Glasgow 
teporter  notices  a  eurrent  fallacy  often  quoted  against  the  morality  of 
Beothmd.  The  proportion  of  illegitimate  births  in  England  has  for 
the  four  latest  years  been  stated  at  the  very  low  per  centage  of  60, 
6*2, 6'4i,  and  6'5.  The  very  figures  proclaim  error,  and  its  origin  is 
at  once  to  be  traced  to  the  exact  and  penal  registration  of  l^irths  now 
existing  in  Scotland,  so  superior  to  that  of  baptisms,  which  is  the 
mle  in  England.  The  reporter,  in  prosecuting  his  inquiries  as  to 
the  proportion  of  birth  rates  to  the  general  population,  gives  the 
letams  of  seventeen  countries,  in  which  France  stands  the  lowest, 
and  Russia  the  highest  in  the  scala    The  Chamberlain  proceeds  to 
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give  details  of  births  according  to  the  monthly  series.  The  reporter 
observes  that  the  nsnal  fact  again  appears,  as  shown  in  every  annual 
retom,  that  the  second  quarter  of  each  year  has  by  far  the  greatest 
proportion  of  births.  The  month  of  May,  so  mnch  eschewed  for 
marriages,  has  its  revenge  in  the  increased  number  of  births. 
Occasionally,  the  reporter  states,  that  April  has  enjoyed  a  pre^mi- 
ence  as  the  natal  month,  but  last  year  June  carried  ofi'  the  palnL 

We  have  no  observation  to  make  in  the  interesting  department  of 
marriage,  save  that  the  great  preponderance  of  marriages  are  set 
down  at  the  New- Year  s  holidays,  the  great  annual  fair  in  July,  and 
the  term  of  Martinmas,  when  domestic  servants  finish  their  yearly 
engagements.  The  aversion  to  May  is  endorsed  by  the  fact  that 
there  were  fewer  marriages  in  May,  1868,  with  a  greatly  increased 
population,  than  in  any  of  the  previous  eight  years.  In  May  there 
were  only  144,  and  in  Jane  the  number  leaped  to  473,  and  cul- 
minated in  July  to  530,  the  highest  in  the  year. 

The  mounjful  table  of  mortality  has  a  high  interest  for  the  medical 
faculty;  but  there  are  some  points  which  are  worthy  of  the  notice  of 
the  jurist  The  beneficial  operation  of  the  Vacdnadoa  Act  is  evi- 
denced by  the  fiict  that  in  Glasgow,  during  the  year  1868,  only  six 
deaths  were  recorded  from  small  pox,  and  only  five  are  reported  from 
the  other  seven  chief  towns,  or  eleven  in  an  aggregate  town  popula- 
tion of  800,000.  This  is  all  the  more  startling  and  gratifying  since 
the  reporter  states  that  within  half-a-dozen  of  years  bygone  this 
disease  carried  off  349  victims  in  one  year,  and,  during  the  last 
cigbt  years,  despoiled  the  population  of  1,000  of  their  numbeiu 
The  reporter,  of  course,  states  that  he  has  no  record  of  cases  not 
fatal;  but  that  whilst  1762  children  were  gratuitously  vaocinated  at 
the  Glasgow  Infirmary  during  the  year  1868,  only  two  persons  with 
small  pox  were  treated  within  the  hospital,  and  both  were  dismissed 
cured. 

There  are  some  valuable  remarks  on  deaths  by  old  age  which  are 
worthy  of  observation.  The  register  gives  for  1868  the  aggregate  of 
13,825  deaths,  of  which  399  are  set  down  as  dying  of  old  age^  un- 
accompanied by  any  specific  disease.  The  Chamberlain  gives  some 
interesting  details  and  very  sensible  observations  on  this  topic,  but  is 
very  incredulous  of  cases  of  persons  outliving  a  century.  He  gives 
weighty  reasons  for  doubting  such  pretences  to  antediluvian  antiquity, 
and  points  to  insurance  offices  as  never  having  yet  announced  a  centen- 
arian, notwithstanding  the  proverbial  tenacity  of  annuitants'  life  He 
states  in  illustration,  and  as  a  warning  against  being  deceived  by  such 
claims,  the  following  fact: — A  parish  register  was  searched  for  the  ag^ 
of  a  certain  gentleman,  which  seemed  to  place  him  very  advanced  in 
years;  but  on  closer  inquiry  it  was  found  that  the  first  of  the  same  family 
had  assigned  to  him  a  Christian  name  common  in  the  fannly.  Long 
after  his  early  death,  the  favourite  name  was,  as  is  very  common, 
revived  in  a  younger  son,  the  person  in  question.  This  is  an  error 
which  may  not  unfrequently  occur  in  important  l^al  proceedings, 
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and  ought  to  be  anxiously  guarded  against  by  inquiries  other  than 
the  mere  name  as  appearing  in  the  register. 

The  only  other  subject  to  which  we  direct  attention  is  the  impor- 
tant one  of  infantile  mortality.  In  1868,  of  13,825  deaths  in  Glas- 
gow, 6,903,  or  nearly  one-half,  were  children  below  five  years  of  age, 
and  of  these,  3,099,  or  nearly  one-fourth,  had  not  completed  the  first 
year  of  existence.  These  are  serious  facts,  worthy  of  the  attention  of 
the  jurist  and  of  the  legislature.  We  could  have  wished  the  reporter 
had  stated  the  numbers  of  these  babes  who  were  recorded  as  illegiti- 
mate. There  is  no  gainsaying  the  fact  that  infanticide  is  a  prevailing 
sin  of  the  age.  We  can  scarcely  take  up  a  newspaper  but  from  every 
comer  of  the  laud  we  have  announcements  of  the  dead  bodies  of 
babies  found  in  every  conceivable  place,  with  unmistakeable  marks 
of  lives  extinguished  by  violence.  In  the  few  instances  where  the 
unnatural  mothers  have  been  discovered,  there  is  so  great  difficulty 
of  fixing  the  homicide  on  the  criminal,  that  the  mitigated  plea  of  con- 
eealment  of  pregnancy  is  accepted,  followed  by  the  mild  sentence  of  a 
few  months'  imprisonment.  The  unfortunate  female  persistently  con- 
ceals, and  even  denies  her  shame  to  the  last,  with  the  vain  hope  that 
some  mischance  may  occur  to  prevent  the  exposure  of  her  guilt. 
Her  oft  denial  indurates  her  feelings,  and  knowing  what  a  heavy 
burden  her  child  will  impose  on  her,  the  temptation  becomes  irresis- 
tible to  rid  herself  of  future  and  continued  woe  by  one  sad  plunge 
into  crime.  The  alteration  in  our  law  of  semi-plena  and  oath  of 
sapplemeat,  which  has  been  before  exposed  in  our  pages  (voL  L, 
p.  445;  and  vol.  iv.,  p.  575j,  has  added  greatly  to  the  eviL  The  base 
betrayer  of  female  innocence,  having  now  the  privilege  (formeriy 
confined  to  the  mother),  of  being  a  witness  for  himself,  has  an 
inducement  to  seduction,  and  to  avoid  the  bitter  fruit  of  his  sin  he 
eagerly  adds  perjury  to  that  sin.  Thus  in  many  cases  where  of 
necessity  the  proof  is  occult  and  meagre,  he  perjures  himself  free, 
and  places  the  burden  either  on  the  mother,  or  on  the  parochial 
board.  Indeed,  a  very  prevailing  opinion  exists  in  rural  districts, 
that  the  defender  in  such  cases,  whatever  be  the  amount  of  evidence 
against  him,  can  liberate  himself  by  his  oath  of  purgation.  This 
state  of  the  law,  and  its  melancholy  consequences,  caUs  loudly  for 
imiuediate  public  attention  and  legislative  remedy. 

The  valuable  report  before  us  relates  to  many  other  important 
branches  of  statistical  science,  and  is  well  worthy  the  attention  of  all 
those  who  take  interest  in  what  is  best  forthe  good  of  the  commonwealth. 
Nothing  which  concerns  society  is  outwith  the  province  of  the  jurist, 
or  the  range  of  jurisprudence.  The  judicious  Hooker  exalts  law  in 
these  notable  words: — "All  things  in  heaven  and  earth  do  her 
homage;  the  very  least  as  feeling  her  care,  the  greatest  as  not 
exempted  from  her  power."  H.  B. 
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THE  EXTENSION  OF  SHEEIFP  COURT  JURISDICTIGN. 

Not  the  least  important  of  the  many  questions  raised  in  the  evidence 
which  has  been  presented  to  the  Law  Coarts  Oommissiono^,  aod 
npon  which  they  will  be  expected  in  dne  time  to  pronounce  an  opinion, 
is  that  which  relates  to  the  extension  of  the  Sheriff's  jnrisdietion.  The 
difficulty  and  delicacy  of  the  question  are  apparent  from  the  contrariety 
of  the  opinions  expressed  by  some  of  the  most  experienced  witnesses, 
while  in  certain  of  the  departments  in  which  extension  is  proposed, 
witnesses,  who  are  bold  enough  on  other  points,  declare  their  inability 
to  say  whether  greater  or  less  evils  attend  the  present  state  of  the  law 
than  are  likely  to  follow  a  change. 

The  subject  appears  to  us  to  have  been  unnecessarily  and  improperly 
mixed  up  with  considerations  affecting  the  qualifications  of  the  present 
holders  of  the  office  of  Judge  in  the  Sheriff  Courta  The  matter  to  be 
determined,  in  the  first  place,  is  not  whether  that  tribunal,  m  at 
present  constituted,  is  sufficiently  equipped  for  adjudicating  upon 
causes  of  greater  intricacy  or  importance  than  those  to  which  it  is  yet 
competent  That  question  may  arise  subsequently,  but  it  is  not  the 
first  which  falls  to  be  dealt  with.  The  proposal  to  extend  the  juris- 
diction of  the  local  Courts  ought  to  depend  entirely  on  a  consideration 
of  the  public  requirements.  If  it  can  be  shewn  that  not  a  few  very 
important  benefits  will  be  conferred  on  those  portions  of  the  coontiy 
which  lie  at  a  distance  from  the  seat  of  the  Supreme  Courts  by 
entrusting  certain  of  what  have  hitiierto  been  its  peculiar  and  ecxdusive 
functions  to  the  Sheriff  Courts,  that  in  itself  would  be  a  sufficient 
ground  for  a  very  favourable  consideration  of  the  proposed  change. 
But  if  it  shall  further  appear  that  great  pecuniaiy  hardship  and  even 
moral  injury  arise  to  the  humbler  claisses  of  the  community  who  happen 
to  reside  in  country  districts  and  provincial  towns,  from  the  existing 
state  of  the  law  in  this  matter,  it  is  difficult  to  see  how  certain 
alterations  can,  with  justice,  be  longer  postponed. 

It  would  be  superfluous  in  this  Journal  to  set  forth  the  various 
classes  of  cases  to  which,  at  present,  the  Sheriff  Courts  are  incompetent 
It  seems  to  be  admitted  on  all  hands  that,  with  regard  to  some  of 
them,  the  incompetency  might  safely  and  advantageously  be  removed. 
Applications  for  the  appointment  of  a  judicial  factor  or  a  curator 
bonis,  for  example,  must,  at  present,  be  in  the  form  of  a  printed 
petition  boxed  to  the  Court  It  must  be  revised  and  signed  by 
counsel,  who  also  appear  in  each  step  of  procedure.  Will  any  one 
undertake  to  say  that  he  has  ever  seen  a  judicial  factor  appointed  at  a 
less  cost  than  £o  or  £61  Is  any  one  conversant  with  the  proceedings 
of  the  Court  of  Session  unacquainted  with  instances  in  which  snch 
appointments,  in  very  small  estates,  have  cost  £&0  or  ^0?  In  the 
enormous  majority  of  cases  the  whole  proceeding  is  purely  formal,  and 
the  person  suggested  by  the  petitioner  is  appointed  as  a  matter  of 
course.  If  the  application  had  been  made  in  the  Court  of  the  Judge 
Ordinary  of  the  district  in  which  the  estate  is  situated,  or  the  parties 
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reside,  the  cost  of  the  process  cannot  well  be  supposed  to  exceed 
thirty  shillinga  It  has  been  suggested,  by  one  whose  opinion  on  such 
a  subject  is  entitled  to  the  greatest  weight,  that  the  beneficial  control 
of  the  accountant-general  oould  not  so  easily  be  exercised  if  factors 
were  appointed  in  the  local  Courta  But,  in  addition  to  the  &ct  that 
the  post  office  affords  ample  and  cheap  facilities  for  communication 
between  the  accountants  office,  and  all  parts  of  the  country,  the 
experience  of  another  public  office  (that  of  the  accountant  in  bank- 
ruptcy) proves  how  successfully  such  control*  may»  in  fact,  be  secured 
in  the  remotest  districta 

There  exists  much  greater  difference  of  opinion  in  regard  to  the 
proposal  to  extend  the  Sheriff's  jurisdiction  in  certain  other  directions. 
The  question  has  already  given  rise  to  a  considerable  amount  of 
discussion,  and  has .  been  addressed  to  almost  all  the  witnesses  who 
have  presented  themselves  to  the  Commissioners,  ''  Is  it  desirable  that 
the  system  should  continue,  by  which  the  Inferior  C)ourts  are  debarred 
from  entertaining  suits  affecting  heritage  and  status}" 

To  that  question  answers  simply  negative,  and  answers  simply 
affirmative,  have  been  returned;  eminent  lawyers  and  judges,  and 
experienced  practitioners,  alike  in  the  Supreme  and  the  Inferior  Courts, 
b^g  ranged  on  either  side,  while  not  a  few  take  a  middle  course. 
These  last  propose  that  jurisdiction  in  questions  of  heritable  right 
should  be  given  to  the  Sheriffs,  up  to  a  certain  amount  of  value,  and, 
that  while  actions  of  divorce  must  continue  to  be  competent  in  the 
Court  of  Session  only,  the  local  tribunals  may  safely  be  intrusted  with 
such  cases  as  re&r  to  the  protection  of  a  wife's  property,  the  custody 
of  children,  and  the  lika 

It  would  be  absurd  to  say  that  there  is  not  room  for  grave  differ- 
euce  of  opinion  on  such  a  subject  We  shall,  however,  venture  to 
suggest  some  reasons  for  maintaining  that  the  necessities  of  the 
public  render  it  desirable  that,  even  in  the  two  very  important 
departments  of  jurisprudence  of  which  we  speak,  some  change  should 
take  place  in  the  mode  in  which  the  law  is  at  present  administered. 
The  time  seems  to  have  come  for  it  being  made  a  possible  thing,  and 
not,  as  it  is  at  present,  a  virtually  impossible,  because  a  monstrously 
expensive  thing,  for  all  classes  of  the  community,  wherever  they 
reside,  ajod  whatever  may  be  their  circumstances,  to  obtain  a  judicial 
settlement  of  their  disputes,  whether  these  refer  to  money,  or  land,  or 
status. 

We  may  fairly  assume,  particularly  after  perusing  the  evidence 
contained  in  the  second  Blue  Book  issued  by  the  Law  Courts  Com- 
missioners, that  it  is  hopeless  to  look  for  any  material  reduction  in 
the  expense  of  a  Court  of  Session  suit*  It  may  be  taken  for  granted 
that,  with  the  exception  of  Jury  Trials,  the  business  of  the  Supreme 
Courts  is  conducted,  on  the  whole,  as  cheaply  as  is  possible.    The 

*  Tbo  readers  of  the  Jtmnud  need  not  to  be  reminded  th*t  we  have  ezprened  a 
diffarisut  opiniou  on  thiB  point  from  that  of  the  pnaent  writer.— A<.  /.  o/  /. 
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ordinary  costs  in  a  cause  (not  resulting  in  Jury  Trial)  are  less  than  in  the 
Supreme  Courts  in  England  or  Ireland,  and,  so  far  as  we  have  seen, 
none  of  the  witnesses  recently  examined  before  the  Commission  have 
been  able  to  point  to  any  department  of  the  business  of  the  Court 
(apart  from  Jury  Trial)  for  which  smaller  fees  could  be  offered  to 
counsel,  or  charged  by  agents,  than  those  which  are  usual  at  present. 

Is  there  no  hardship,  then,  in  saying  to  the  litigant  in  Caithness  or 
Wigton,  in  Ayr  or  Aberdeen,  "  You  wish  to  get  that  unhappy  dispute 
between  you  and  your  neighbour  settled,  and  to  put  an  end  to  the 
worry  and  vexation  that  have  been  caused  by  it  for  years  past;  it's 
only  about  a  miserable  corner  of  pasture;  it's  not  worth  more  than 
ten  shillings  a-year;  but  it  is  heritage;  you  must  go  to  Edinburgh, 
and  incur  all  the  extra  expense  necessarily  incident  to  the  Supreme 
Court;  the  Sheriff  is  not  competent  to  deal  with  it;  you  both  say 
you  will  be  quite  satisfied  with  his  decision,  but  although  he  cau 
settle  your  disputes  with  reference  to  any  sum  of  money,  however 
large,  he  cannot  help  you  when  you  happen  to  differ  about  a  patch  of 
land,  however  small  ? " 

Few  country  practitioners  can  fail  to  know  how  bitter  and  long- 
continued  are  the  family  feuds  and  unneighbourly  contentions  which 
arise  from  such  a  state  of  things,  and  in  how  many  cases  ruin  has 
inevitably  followed  the  recourse  by  one  party  or  the  other  to  the 
desperate  remedy  of  a  settlement  by  the  Supreme  Court 

The  grievance  is  felt  to  be  even  greater  when  the  decree  sought  is 
not  to  be  opposed.  Take  the  case  of  a  proprietor  of  some  small 
heritable  subject,  who  wishes  to  sell,  or  to  borrow,  upon  his  property, 
but  who  finds  that  his  title  is  in  an  imperfect  state,  and  who  is  advised 
that  an  action  of  declai*ator  is  the  best  mode  for  setting  it  right  and 
making  it  marketabla  Is  there  any  substantial  reason  why  such  a 
decree  should  not  be  attainable  as  well  in  the  country  as  in  Edin- 
burgh? To  get  it  in  the  Sheriff*  Court  would  cost  about  two  guineas; 
to  get  it  in  the  Supreme  Court  costs  about  ten  guineas. 

By  many  who  recognise  the  hardships  which  accompany  the  present 
system,  it  has  been  suggested,  as  we  have  hinted  above,  that  jurisdiction 
should  be  conferred  on  the  inferior  Courts  in  questions  of  heritable 
right,  but  that  only  to  a  limited  extent.  This  would  undoubtedly  be 
a  step  in  the  right  direction,  but  it  seems  to  involve  certain  practical 
difficulties.  The  proposal  is  to  impose  a  limitation  founded  on  the 
value  of  the  subjects.  For  example,  that  jurisdiction  shall  be  conferred 
in  the  case  of  heritage  of  the  yearly  value  of  -PoO,  or  i^500,  it  maybe, 
but  excluded  beyond  that  amount.  But  how  much  litigation  would 
possibly,  and  indeed  certainly,  arise  in  settling,  whether  the  value  was 
above  or  below  the  prescribed  limit.  To  take  the  value  from  the 
bard  and  fast  line  of  the  Valuation  Boll,  would  scarcely  meet  the 
difficulty,  or  at  least  would  raise  another  and  equally  grave  objection. 
The  true  value  of  some  subjects,  and  particularly  of  detached  portions 
of  subjects,  cannot  be  gathered  from  the  Valuation  Boll,  while  many 
of  the  disputes  which  arise  refer  to  small  patches  of  land  to  which  the 
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owner  attaches  a  pretium  affectionis,  of  no  account  in  the  eyes  of  the 
assessor,  but  not  the  less  truly  constituting  part  of  the  value. 

The  dangers  which  it  is  supposed  may  arise  from  giving  unlimited 
jurisdiction  in  heritage  to  the  Sheriffs  are,  in  truth,  more  imaginary 
than  real.  They  are  greatly  surpassed  by  the  inconvenience  and 
probable  expense  which  would  follow  any  such  limitation  as  we  have 
adverted  to.  Practically  there  would  come  to  be  a  certain  limit;  and 
just  as  at  present,  there  is  rarely  an  instance  of  a  money  claim  of  very 
large  amount,  being  sued  for  in  the  Inferior  Courts,  so  it  ought  not  to 
be  anticipated  that  that  tribunal  would  be  selected  for  the  settlement  of 
heritable  rights,  when  the  stake  involved  might  be  estimated  in 
thousands  of  pounds. 

The  inconveniences  to  which  we  have  above  referred,  as  arising  from 
the  privative  jurisdiction  of  the  Supreme  Court,  in  questions  of  land 
right,  are  perhaps  capable  of  being  measured  by  a  purely  material 
standard,  although  any  state  of  affairs  which  warrants  certain  classes  of 
the  community  in  feeling  that  justice  is  practically  denied  to  them,  is 
necessarily  demoralising  and  pernicious.  But  there  are  more  serious 
results  than  either  inconvenience  or  pecuniary  hardship  arising  from 
the  present  state  of  the  law,  with  reference  to  questions  of  status.  To 
tell  a  labouring  man,  or  the  wife  of  a  labouring  man^  when  either  of 
them  is  cursed  by  an  adulterous  spouse,  that  the  law  enables  them  to 
have  a  divorce,  but  that  that  branch  of  the  law  is  only  administered 
in  Edmburgh,  when  they  reside  at  200  or  300  miles  distance,  is  simply 
to  mock  them.  How  can  a  man  or  woman  whose  utmost  exertions 
are  inadequate  to  raise  a  larger  sum  than  £8  or  .£^10,  be  expected  to 
convey  witnesses  to  and  from  Edinburgh,  and  to  keep  them  there. 
For  them,  the  Poofs'  KoTl  is  of  little  or  no  avail.  The  question  to  be 
settled  is  one  of  fact,  not  of  law.  It  depends  on  witnesses  who  must 
be  examined  in  the  metropolis.  The  services  of  Counsel  and  agent 
may  be  obtained  for  them  gratuitously,  but  not  the  attendance  of 
witnessea  In  the  niost  flagrant  cases  too,  where  the  guilty  spouse 
does  not  appear  fb  defend  the  action,  much  expense  is  necessarily 
incurred  from  the  same  cause.  What  are  the  consequences  of  such 
impassable  barriers  existing  in  the  way  of  divorce?  Any  inspector  of 
poor,  any  local  magistrate,  could  tell  how  common  it  is  to  find  a 
family  in  which  the  husband  or  the  wife  is  living  in  continued,  open» 
and  shameless  adultery.  The  neglect  and  profligacy  of  one  spouse 
not  unfrequently  lead  to  the  abandonment  by  the  other  of  any  attempt 
to  maintain  respectability,  or  to  lead  a  decent  life;  while  it  is 
unnecessary  to  do  more  than  suggest  what  the  effect  of  such  a  state  of 
matters  must  be  upon  the  children  when  they  come  to  an  age  when 
they  realise  it. 

Nothing  could  be  further  from  our  purpose  than  to  maintain  that 
facility  for  obtaining  divorce  is  a  means  of  promoting  morality,  if  by 
facility  is  meant  heedlessness  or  rashness  in  the  administration  of  the 
law.  We  are  assuming  that  all  the  precautions  against  collusion 
which  exist  at  present  shall  be  maintained,  and  that  the  local 

vou  xnx,  NO.  cuv.—ooT.,  1869.  p  2 
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tribunals  either  are,  or  are  capable  of  becoming,  as  discriminating  as 
the  Lord  Ordinary  who  at  present  tries  such  cases  in  the  fiist 
instance.  What  we  urge  is,  that  when  it  can  be  proved  that  suffi- 
cient grounds  for  divorce  exist,  the  door  of  the  Court,  which  can  give 
efifect  to  the  proof  by  judicial  decree,  shall  not  be  virtually  closed,  as 
it  is  at  present,  to  the  poorer  classes  who  live  at  a  distance  from  the 
seat  of  the  Supreme  Court 

It  is  a  pity  to  deal  in  general  averments  when  particular  examples 
can  be  given  of  the  existence  of  a  serious  grievance  in  respect  of  this 
matter.  The  writer  can  furnish  two  cases  which  have  come  under  his 
own  notice  since  the  beginning  of  last  July.  He  selects  them  merely 
because  they  are  the  latest,  and,  therefore,  most  freshly  in  his 
recollection.  In  the  first  case,  a  civil  debtor  was  examined  in  his 
application  for  aliment  under  the  Act  of  Grace.  He  had  been  a 
crofter  near  a  small  town  about  200  miles  from  Edinbaigh. 
His  wife  was  notoriously  unfaithful  to  him ;  his  neighbours  sympa- 
thised with  him.  They  ofiered  to  subscribe  to  enable  him  to  raise 
and  carry  through  an  action  of  divorce.  An  agent  was  instructed,  a 
summons  was  raised,  and  a  day  assigned  for  proof  The  action  was 
not  defended.  There  was  no  difficulty  in  proving  either  the  marriage 
or  the  adultery.  But  several  witnesses  had  to  be  precognosced,  to  be 
cited,  to  be  taken  up  to  Edinburgh.  From  the  engagements  of  the 
Lord  Ordinary,  the  proof  was  not  begun  till  late  in  the  day.  It  was 
continued  till  the  next  day.  The  decree  was  obtained,  and  the 
expenses  were — 

Country  Agent's  Account,  -        -        -        -jPeilO 
Edinburgh        do.,  -        -        -        -      33  13    8 

£M    7    8 
And,  in  addition,  the  travelling  expenses  of 
the  witnesses  paid  by  the  pursuer  him- 
self amounted  to  more  than  -        -        •  «f  10    0    0 


^50    7    8 


The  greater  part,  by  far,  of  the  amount  consisted  of  necessary  outlay. 
The  friendly  subscription  (which  stopped  as  soon  as  decree  was 
obtained),  amounted  to  about  jPIO.  How  could  people,  earning 
15s  a-week,  who  had  wives  and  families  of  their  own,  be  expected  to 
raise  more?  The  pursuer  was  imprisoned  for  his  debt  Was  there 
no  hardship  here? 

In  the  second  case,  a  man  who  earned  ^1  Is  &-week,  in  the  public 
service,  was  placed  at  the  bar,  charged  with  the  theft  of  a  watch;  his 
wife  stood  beside  him,  charged  with  reset  of  the  watch.  The  result 
was  the  conviction  of  the  woman;  but  the  proof  disclosed  either  that 
the  woman  was  a  thoroughly  profligate  and  abandoned  creature,  or 
that  the  husband  treated  her  with  savage  cruelty.  ''Why  can  these 
two  not  be  divorced?"  was  tlie  question  not  unnaturally  put;  but  the 
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answer  was  unanswerable.  "Neither  of  them  can  possibly  raise  mopey 
to  take  their  case  to  the  Supreme  Court" 

"But  if  you  allow  the  Sheriflfs  to  try  actions  of  divorce,  you  will 
certainly  open  a  wide  door  for  collusion/'  This  has  been  said,  and  it 
cannot  be  ^together  gainsaid.  There  are  married  couples  who  are,  on 
both  sides,  tired  of  the  yoke,  whose  mutual  affection  has  died  out, 
whose  moral  sense  is  blunted,  who  would  willingly  bring  the  contract 
to  an  end  by  mutual  consent,  and  to  whom  an  oath  of  calumny  is  a 
joke.  The  obstacle  presented  by  the  present  cost  of  obtaining  a 
divorce,  is  a  check  on  their  licence;  and  in  a  sense  it  is  a  wholesome 
on&  It  cannot  be  denied  that  there  is  a  formidable  danger  to  public 
morals  in  this  respect.  But,  even  in  the  view  of  our  present  argument, 
it  is  a  fair  observation  that  there  is  no  absolute  necessity  for  divorce 
causes  being  tried  in  the  Sheriff  Courts  at  all  What  we  venture  to 
nrge  is  that  they  shall  be  disposed  of  in  the  districts  in  which  the 
cause  of  action  arises.  Who  will  say  that  there  is  not  at  present 
great  waste  of  power  in  the  work  which  fiedls  to  the  lot  of  the  Judges  on 
Circuit?  The  Judge  who  presides  in  the  Second  Court  at  Glasgow 
tries  cases  little  more  serious  than  police  offences,  although  aggravated 
by  previous  convictions.  In  smaller  towns  we  constantly  have  two 
eminent  and  experienced  Judges  disposing  of  charges,  which,  but  for 
the  necessity  to  provide  work  for  the  Circuit,  would  certainly,  at  any 
other  season  of  the  year,  have  been  sent  to  the  Sheriff  and  a  jury.  Can 
any  good  reason  be  given  for  not  assigning  to  one  of  these  learned 
Judges  the  duty  of  hearing  and  disposing  of  the  class  of  cases  to  which 
we  have  been  referring  ?  They  would  have  the  witnesses  at  hand,  counsel 
are  in  attendance,  and  thus  the  expense  to  the  parties  would  be 
comparatively  trifling.  But  if  such  a  plan  were  deemed  inexpedient, 
and  if  it  be  thought  that  the  only  alternative  to  the  existing  system  is 
an  extension  of  ^e  Sheriff's  jurisdiction,  then  wo  would  suggest,  as 
the  best  means  of  lessening  the  risk  of  collusion,  that  in  every  case 
the  procurator-fiscal,  as  representing  the  public  interests,  should 
intervene,  and  when  directed  by  the  Ju(^e,  should  make  such 
inquiries,  and  lead  such  evidence,  as  may  seem  necessary  to  purge  the 
case  of  suspicion. 

Much  of  what  has  been  advanced  above  may  be  held  to  apply  with 
equal  force  to  the  other  consistorial  actions.  But,  perhaps,  the  hard- 
aUp  is  felt  as  much  in  the  case  of  applications  for  protection  of  a 
wife's  property,  as  in  any  other  respect  The  highly  beneficial  provision 
of  the  Conju^  Rights'  Act  is  deprived  of  more  than  half  its  value  by 
being  limited  in  its  administration  to  the  Supreme  Court  The  want 
of  such  a  protection  was,  and  is,  mainly  fdt  by  the  poorer  classes. 
The  enactment  has  nothing  remarkably  intricate  or  solemn  about  it 
which  could  suggest  that  an  inferior  tribunal  is  an  inappropriate/orum. 
But  the  hard  necessity  of  presenting  all  such  applications  to  the 
Soprano  Court  has  undoubtedly  deterred  many  of  those  who  stood 
most  sorely  in  need  of  such  a  provision,  from  deriving  the  benefits 
which  the  legislature  probably  contemplated  as  its  residts. 
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We  must  reserve  for  a  future  paper  some  observations  upon  the 
extension  of  the  criminal  jurisdiction  of  the  Sheriff  Courts,  and  also  an 
examination  of  their  capabilities,  as  presently  equipped,  for  under- 
taking a  larger  field  of  judicial  administration  than  they  at  present 
possess.  The  latter  subject  is  one  which,  as  we  observed  at  the 
outset,  is  wholly  distinct  from  the  more  general  question  with  which  we 
have  been  dealing. 


QUESTIONS  UNDER  THE  MASTER  AND  SERVANT 
ACT,  1867. 

Undeb  the  law  previous  to  this  Act  a  servant  was  treated  as  a 
criminal  for  any  infraction  of  the  contract,  whilst  he  was  left  to 
his  civil  remedy  against  the  master.  It  would  have  been  well 
had  the  existing  statutes,  numerous  and  often  conflicting,  been  con- 
solidated. But  the  Act  of  1867  recognises  the  whole  previous 
statutes,  seventeen  in  number,  going  back  to  "the  Journeymen  Tailors 
within  the  Weekly  BiUs  of  Mortality  Act,"  in  the  seventh  of  George  L 
The  Act  of  1867  is  thus  to  over-ride  all  these  statutes,  as  set  forth  in 
a  schedule  annexed,  and  it  will  be  surprising  if  many  an  unfortunate 
suitor  is  not  found  rode  down  in  the  attempt  to  keep  within  the 
wide  and  vague  course  thus  prescribed  for  him. 

Already  both  in  England  and  Scotland  serious  difficulties  have 
arisen  as  to  what  contracts  and  services  are  within  the  scope  of  the 
new  law.  The  difficulty  has  its  origin  in  that  favourite  of  modem 
legisktion,  '^the  interpretation  clause."  This  section  is  often  passed 
without  proper  attention  to  the  body  of  the  statute,  and  the  question  is 
thus  raised,  Which  clause  is  to  rule — the  interpretation  or  enacting 
clause?  Every  rule  of  legal  and  equitable  interpretation  supposes 
the  latter.  Verily  the  term  misinterpretation  or  misleading  clause, 
in  many  cases,  would  bo  the  more  appropriate  nomenclature. 

Lord  President  Colonsay,  in  Anderson  v.  Macnaugkton,  24  D.  221, 
34  Jurist  110,  remarked,  "If  the  matter  had  stood  without  an  inter- 
pretation clause,  I  would  have  had  no  doubt  at  alL  But  then  an 
interpretation  clause  is  added,  generally  supposed  to  be  for  the  pur- 
pose of  making  the  statute  more  dear,  though  I  think  that  such 
clauses  sometimes  do  violence  to  the  rules  of  grammar  and  nature,  by 
making  the  singular  include  the  plural,  and  the  male  the  female^  and 
other  perversions  of  language  of  the  same  kind." 

The  second  section  of  the  Act  1867  has,  amongst  others,  the  three 
following  definitions: — 1.  ''The  word  'employer'  shall  include  any 
person,  firm,  corporation,  or  company  who  has  entered  into  a  contract 
with  any  servant,  workman,  artificer,  labourer,  apprentice,  or  other 
person,  and  the  steward,  agent,  bailiff,  foreman,  manager,  or  taxAfit  of 
such  person,  firm,  corporation,  or  company.'' 

2.  "The  word  'employed'  shall  include  any  servant^  woikmaii. 
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artificer,  labourer,  apprentice,  or  other  person,  whether  under  the 
age  of  twenty-one  years,  or  above  that  age,  who  has  entered  into  any 
contract  of  service  with  any  employer/' 

3.  ''The  words  'contract  of  service'  shall  include  any  contract, 
whether  in  writing  or  by  parole,  to  serve  for  any  period  of  time  or  to 
execute  any  work,  and  any  indenture  or  contract  of  apprenticeship, 
whether  such  contract  or  indenture  has  been  or  is  made  or  execut^ 
before  or  after  the  passing  of  this  Act." 

4.  ''The  word  'parties'  shall  include  the  employer  and  employed 
under  any  contract  of  service." 

No  terms  can  be  more  comprehensive  and  exhaustive  than  these 
As  remarked  by  Mr  Davis  in  his  treatise  on  the  Act  (p.  23) — ''If  the 
definitions  of  these  terms  were  not  restrained  by  any  other  part  of  the 
Act^  contracts  by  any  person  with  any  corporation  or  company  to 
execute  any  work,  might  have  been  within  it;  and  therefore  builders 
and  contractors,  contracting  with  corporations  and  companies  to  any 
amount  and  for  every  kind  of  undertaking,  might  have  been  brought 
within  its  operation."  The  author  adds — "The  bill  was  brought  up 
to  the  Lords  in  this  state."  It  would  appear,  therefore,  we  are 
indebted  to  the  Upper  House  for  the  third  section,  with  the  marginal, 
"  limitation  of  scope  of  this  Act,  and  substitution  thereof  for  existing 
enactments."  The  third  section  is  thus  introduced: — "Nothing  in 
thb  Act  shall  apply  to  any  contract  of  .service  other  than  a  contract 
within  the  meaning  of  the  enactments  described  in  the  first  schedide 
to  this  Act,  or  some  one  or  other  of  them;  or  to  any  employer  or 
employed,  other  than  the  persons  to  a  contract  of  service  to  which 
this  Act  [these  Acts?]  applies  as  aforesaid;  or  to  any  case,  matter, 
or  thing  arising  under  or  relating  to  any  contract  of  service,  or 
arising  between  employer  and  employed,  other  than  cases,  matters,  or 
things  to  which  the  said  enactments  respectively  apply,"  This  clause 
completely  negatives  the  definition  clause,  of  the  existence  of  which 
the  House  of  Lords  surely  were  not  aware.  It  ought  to  have  been 
expunged,  or  made  consistent  with  the  enacting  clauses  and  the 
statutes  to  be  enforced.  Mr  Davis,  under  the  third  section,  observes: 
"This  is  one  of  the  most  important  sections,  and  requires  a  very  care- 
ful and  critical  examination.  The  section  confines  the  application  of 
the  Act  to  contracts  of  service  within  the  meaning  of  the  enactments 
described  in  the  first  schedule." 

The  first  limitation  thus  put  on  the  Act  1867  is  that  it  is  confined 
to  certain  enumerated  trades;  2d,  that  the  rule  throughout  is  a 
contract  by  time  and  not  by  piece-work,  and  the  time  and  amount  of 
wages  are  often  specified;  3d,  in  the  4  Geo.  IV.  (the  ruling  statute), 
where  the  servant  has  not  entered  on  the  service,  the  contract  must 
be  in  writing.  These  different  requisites  were,  before*  the  Act  1867» 
often  recognised  in  the  law  Courts  both  of  England  and  Scotland. 
But  under  the  definition  clause  in  the  Act  1867,  all  these  restrictions 
would  be  set  aside,  unless  ruled  by  the  third  section. 

We  learn  that  under  the  *'  definition  of  contract "  allowing  sofib^  in 
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all  cases,  to  be  constituted  either  "by  writing  or  by  parole,"  several 
complaints  in  Scotland  have  been  presented  against  servants,  to  com- 
pel them  to  enter  their  service  under  parole  engagements,  and  that 
convictions  have  been  already  obtained.  To  reconcile  the  danses, 
the  definition  must  be  held  to  mean  that  parole  proof  may  be  taken 
where  such  is  permissible  under  the  enumerated  Acts,  but  not  where 
they  require  writing.  The  framers  of  the  statute  1867  seem  quite 
aware  of  the  existence  of  written  contracts,  for  one  of  the  defini- 
tions is,  that  "writing  shall  include  printing/'  The  question  has 
already  arisen  in  England.  Certain  Justices  had  given  an  order  on  a 
journeyman  mason  to  fulfil  a  contract  On  a  case  stated  to  the 
Common  Pleas,  the  question  was.  Whether  writing  was  necessary,  as 
the  servant  had  not  entered  on  his  work?  The  Judges  characteristicdly 
waived  the  question  by  holding  that,  under  certain  documents,  partly 
printed  and  partly  written,  there  was  a  contract  without  parola  1  Dec, 
1868,  Crane  v.  PoweU,  4i  C.P.  123,  Session  Oases  38.  Unless  the 
question  is  solved  by  the  Superior  Courts  in  Engknd  (for  unfor- 
tunately Scotland  does  not  enjoy  the  power  of  cheaply  and  expedi- 
tiously obtaining  opinions  on  cases  stated)  it  will  be  rash  for  any 
magistrate  to  supersede  the  express  provision  in  4  Geo.  IV.,  requiring 
a  written  contract  in  cases  where  the  servant,  in  the  enumerated 
class,  has  not  entered  on  his  service. 

We  hear  that,  misled  by  the  same  unfortunate  definition  clause, 
domestic  and  other  servants  not  within  the  specified  classes  of  the 
recited  Acts,  have  been  brought  before  Justices  under  the  Act  1867. 
This  is  still  more  objectionable,  and  the  local  magistracy  should 
beware  of  committing  such  persons  by  which  they  may  seriously 
commit  themselves.  H.  B. 


9:&e  Uont\i* 


The  Lord  Justice-Clerk — It  is  the  reverse  of  a  secret  that  for 
some  months  there  has  been  profound  uneasiness  in  legad  circles  as  to 
impending  legal  changes,  giving  rise  to  many  speculations  and 
rumours,  sometimes  of  the  snidest  description.  The  minds  of  men, 
always  ready  to  weary  of  hearing  Aristides  called  "the  just/'  had 
concltided  that  Mr  Moncreiff's  long  tenure  of  office  must  come  to  an 
end;  and  it  was  alleged  that  poUticians,  from  Mr  Gladstone  down- 
wards, were,  for  one  reason  or  another,  casting  about  to  find  some 
honourable  and  lucrative  shelf  upon  which  he  might  repose  after  his 
many  years  of  public  service.  These  speculations  and  rumoTirs  have 
been  silenced  in  a  tragic  manner,  and  a  vacancy  has  been  created— 
at  least  the  general  belief,  when  we  write,  is  that  a  vacancy  has  been 
created  for  the  Lord  Advocate  in  a  way  which  he  himself  will  most 
truly  mourn*    The  extraordinary  disappearance  of  the  Lord  Justice- 
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Clerk  compels  ns  to  withhold  the  statement  which  we  had  prepared  of 
our  opinions  upon  the  position  of  men  and  affairs  in  the  Scottish 
legal  world.  At  present  there  is  little  room  to  doubt  that  he  has, 
under  a  fit  of  insanity  induced  by  a  deeply  conscientious  distress 
about  some  old  electioneering  matters  which  many  less  sensitively 
honourable  men  would  regard  as  mere  peccadilloes,  with  his  own  hand 
terminated  a  career,  which  has  been  dark  and  unhappy  only  in  its 
close.  But  this  moment,  when  much  is  yet  uncertain  and  mysterious, 
is  not  the  time  to  speak  at  large,  either  of  our  own  deep  regrets  or  of 
his  many  high  qualities;  still  less  would  it  become  us  to  discuss  pro- 
babilities and  conjectures  as  to  future  changes.  This  only  we  will 
say,  that  none  who  have  known  him  have  heard  of  his  fate  without 
a  kindly  and  compassionate  sigh  for  the  genial,  high-minded  gentle- 
man, the  honourable  and  accomplished  advocate,  the  courteous, 
impartial,  and  laborious  judge. 

Modem  Text  Books. — Sheriff  Court  procurators  have  assumed, 
since  1853,  a  position  so  entirely  new  that  many  of  them  with  their 
mind's  eye  see  the  distinction  between  themselves  and  the  advocate  in 
the  Supreme  Court  dwindling  away  and  altogether  disappearing, 
except  so  far  as  it  is  preserved  by  some  very  absurd  and  injurious  privi- 
leges. Many  of  them  are  in  the  constant  habit  of  pleading  orally 
before  the  local  Judges,  sometimes  in  cases  of  great  moment,  and  in  some 
places  a  class  of  men  has  sprung  up  who  live  by  taking  fees  for  per- 
forming the  advocacy  work  of  those  professional  brethren  whose  tongues 
are  less  fluent  or  who  are  fully  occupied  with  chamber  work,  just  as 
members  of  the  bar  do  in  the  Supreme  Courts.  Hence  there  is,  in  some 
quarters,  a  feeling  that  local  procurators  are,  as  a  rule,  far  cleverer,  more 
acute,  and  eloquent,  as  well  as  more  learned  lawyers,  than  Edinburgh 
advocatea  This  is  a  subject  of  controversy  on  which  we  need  not 
now  dwell;  although  we  have  no  objection  to  admit  that  there  are  a 
few  men  practising  in  the  Sheriff  Courts  who  are  qualified  to  stand  as 
advocates  at  the  bar  of  any  Court  One  swallow,  however,  does  not 
make  a  summer;  and  much  has  yet  to  be  done  to  improve  the  tone 
and  style  of  pleading  in  the  Inferior  Courts.  We  venture,  though 
witii  diffidence  and  much  fear  of  giving  offence,  to  make  a  small  con- 
tribution towards  this  improvement,  by  suggesting  the  careful  consi- 
deration of  the  following  sentences  on  the  use  of  text  books,  taken 
&om  a  paper  in  the  Law  Review: — 

"A  text  book  upon  any  branch  of  law  is  but  a  methodised  digest  of  the  law 
applicable  thereto;  a  sort  of  catalogue  raisonnie  of  cases,  dicta,  decisions,  and 
eoactmentB;  concisely  arranged,  so  as  to  instract  the  learned  reader  who  desires 
to  go  to  tiie  fountain-head,  where  the  sources  lie;  and,  withal,  fall  and  clear 
enough  to  be  understood  by  the  merest  practitioner,  and,  in  that  regard,  to  merit 
at  lettt  the  qualified  commendation  which  Mr  Carlyle  once  bestowed  upon  M. 
Thiera'  ^History  of  the  Revolution,*  ^That  if  you  know  nothing  about  it,  it 
can  tell  you  a  good  deal'  We  think  that  no  text  book  now  in  use  amongst  us, 
not  eren  the  very  best  of  them,  ought  to  be  used  for  higher  purposes  than  those 
very  useful  purposes  which  we  have  enumerated.  At  all  events  we  are  quite 
sore  that  to  treat  them  as  having  of  themselves  anv  authority,  to  consider  them 
as  the  representatives  of  their  originals,  or  to  hold  that  the  study  of  the  old 
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learniog  is  in  any  way  sapeneded  by,  or  may  in  any  degree  be  dispensed  with  in 
favour  of  the  new  compendium,  is  a  most  pernicious  mistake,  and  the  more 
deplorable  becaase  of  its  growing  prevalence.  In  that  growth  we  cannot  help 
seeing  one  of  the  actual  symptoms  of  the  decline  of  legal  science. 

^^It  is  no  unfamiliar  thing  to  hear  a  counsel,  now-a-days,  reciting  to  the  Court 
whole  passages  from  the  treatise  of  living  writers,  and  theae,  it  may  be,  writers 
highly  respectable  in  their  way,  but  certainly  not  arrived  at  the  heights  of  the 
science,  nor  yet  enjoyiog  the  prestige  of  the  ermine.  The  laxity  with  which 
this  lazy  habit  of  the  bar  is  indulged  by  the  bench,  is  more  noticeable  in  Coarts 
of  Equity  than  in  those  of  Common  Law;  and  we  have  heard  it  suggested  that 
the  reason  is  to  be  found  in  the  hurry  and  fatigue,  which  the  struggle  to  keep 
down  the  threatening  mass  of  business  under  the  Winding-up  Acts  has  introduced 
into  the  bosom  of  those  sometimes  slumbering  establishments.  This  excuse,  go 
far  as  it  relates  to  the  putting  of  ^  Lindley  on  Partnership,'  for  instance,  upon 
the  same  footing  with  the  cases  which  he  cites  in  his  foot  notes,  is  unsatisfactory 
enough.  Yet  let  the  Bar  of  the  Superior  Courts  have  the  benefit  of  it,  so  far  as 
it  goes.  The  mischief,  however,  is  far  more  widely  spread.  There  are  now  local 
Courts  and  local  bars  in  all  the  counties  and  great  towns  of  England  and  Wales, 
not  to  speak  of  our  transmarine  empire.  There  are  County  Courts,  Recorders* 
and  Quarter  Sessions*  Courts,  Ikiagistrates*  Courts,  and,  last  but  not  least,  there 
are  the^Farliamentary  Committees,  quasi  Courts  of  much  influence,  and  having 
their  own  bars.  In  each  and  all  of  them  the  bad  habits  which  we  reprehend  are 
more  or  less  prevalent.  In  each  and  all  of  them  the  fatal  reaction  of  that  habit 
'  upon  itself  is  making  itself  felt.  In  each  and  all  of  them  there  is  a  want  of  tone 
in  the  system.  The  ring  of  the  metal  is  getting  less  and  less  clear.  If  the  habit 
lasts  much  longer,  we  shall  hear  of  its  being  drawn  into  a  precedent: — and  when 
once  that  is  so,  the  day  of  learned  lawyers  will  be  nearly  done.*' 

The  greatest  danger,  however,  is  to  the  interests  of  the  suitor,  for 
there  is  almost  no  author  whose  infallibility  can  be  relied  upon.  The 
article  from  which  we  have  quoted  mainly  consists  of  a  catalogue  of 
inaccuracies  detected  in  two  of  the  ablest  and  most  popular  of  recent 
English  compends.  If  it  is  not  always  that  Lord  St  Leonards  and 
Loni  Tenterden,  or  even  Erskinc  and  Bell,  are  beyond  criticism  and 
without  error,  it  is  no  di>:paragement  if  we  advise  our  readers  to  find 
proof  for  themselves  of  the  perils, that  environ  those  who  pin  their 
&ith  to  such  "standard"  works  as  Addison  on  Contracts  or  Smith's 
Mercantile  Law,  by  taking  at  random  any  single  page,  and  testing  the 
value  of  its  statements  by  comparison  with  the  cases  cited  at  the  bot- 
tom. Or,  since  we  write  to  Scotch  lawyers,  let  this  be  done  even  with 
such  writers  as  Mr  Eraser,  Mr  Dickson,  Mr  M'Laren,  Mr  Clark,  Mr 
Thomson,  Mr  Hunter,  or  Dr  Barclay.  Some  of  these  stand  in  the 
first  rank  of  living  lawyers;  but  they  themselves  would  no  more  think 
of  putting  their  books  on  the  same  line  with  the  decisions  which  they 
digest  than  of  citing  in  Court  MThun's  Pocket  Lawyer.  They  wonld 
themselves  be  the  first  to  admit  that  their  books  were  not  intended  to 
guide  the  decisions  of  Courts,  but  only  to  aid  the  advocate  in  his 
search  for  authorities  or  the  agent  in  the  conduct  of  his  client's  busi- 
ness. They  would  tell  you  that  the  decision  of  a  Court  of  law  after 
hearing  argument,  or  even  the  solitary  opinion  of  a  conscientious  and 
able  counsel,  who  has  his  attention  directed  to  the  study  of  an  actual 
case  by  a  memorial  and  fee,  is  much  more  likely  to  reach  the  truth 
of  the  thing,  than  an  author  who  sits  down,  however  honestly  and  dili- 
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gently,  to  make  a  book  of  so  many  hundred  pages  on  a  given  subject. 
The  moral  which  we  draw  is  this,  that  if  local  pleaders  desire  to  take 
the  same  high  position  which  the  bar  of  Scotland  holds,  and  which  a 
few  of  themselves  are  even  now  entitled  to  hold,  they  will  eschew  the 
habit  of  relying  on  text  books,  and  will  only  cite  to  the  bench  the  original 
authorities.  It  may  be  said  that  the  text  writers  are  only  quoted  as 
a  convenient  way  of  referring  the  Judge  to  the  authorities,  which  he 
is  expected  to  look  into  at  home.  But  that  is  not  the  kind  of  assist- 
ance which  Judges  are  entitled,  and  in  other  Courts  are  accustomed, 
to  receive  from  the  bar.  And  the  sooner  the  trite  and  easy  reference 
to  Barclay  or  Guthrie  Smith  ceases  to  be  heard  in  SheriflF  Courts,  the 
sooner  will  Sheriff  Court  practitioners  be  on  a  par  with  the  lawyers 
who  have  made  Scotch  law  what  it  is. 

Scotch  Appeal  Business,  1869, — ^The  following  is  a  state  of  the 
business  done  by  the  House  of  Lords  during  the  late  session  in  Scotch 
appeals,  showing  the  names  of  cases  and  number  of  days  during  which 
each  case  was  argued: — 


Names  op  Cases. 


No.  of 
Days. 


From  which 
Division. 


Result 


Lord  Advocate  v.  Stevenson, 

Clephane  v.  Lord  Provost  of  Edinburgh, 

Darae  or  Sceales  v.  Sceales, 

Lee  17.  Johnstone, 

Udny  V.  XJdny, , 

Singleton  or  Scott  v.  Lord  Napier, , 

Campbell  v.  Earl  of  Dalhousie, 

Howdeh  v,  Bocheid, 


Second. 

Firsf. 
Second. 

Both. 
Second. 

First. 

First. 

First. 


Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Affirmed. 
Reversed. 
Affirmed. 
Affirmed. 


Heritors  in  Scotland, — A  return  moved  for  by  Sir  E.  Golebrooke  of  the  number 
of  heritors  qualified  to  attend  and  vote  at  meetings  under  the  Act  43  Geo.  III., 
chap.  54,  as  to  parochial  schools,  has  been  published.  The  returns  were  furnished 
hy  the  parochial  schoolmasters,  and  where  the  schoolmaster  was  not  the  clerk  of 
the  hentors  and  expressed  any  doubt,  the  clerk  was  applied  to  for  a  return. 
The  returns  from  a  few  of  the  parishes  have  not  been  obtained.  In  Aberdeen- 
shire there  are  84  parishes  and  398  heritors;  Argyleshire  has  40  parishes  and  113 
heritors;  Ayrshire  has  46  parishes  and  822  heritors.  In  the  town  of  Avr  there 
ja  no  school  under  the  provisions  of  the  Act,  and  in  Irvine  no  parochial  school 
IB  established.  In  Newton-on-Ayr  there  is  a  school,  bat  no  qualified  heritors, 
the  schoolmaster  being  fjaid  from  the  burgh  funds.  Banffshire,  has  25  parishes 
and  74  heritors;  Berwickshire,  32  parishes  and  196  heritors;  Buteshire,  6 
parishes  and  9  heritors;  Caithness-shire,  10  parishes  and  58  heritors;  Clackman- 
nanshire, 6  parishes  and  27  heritors;  Dumbartonshire,  12  parishes  and  76 
heritors;  Dumfriesshire,  43  parishes  and  225  heritors;  Mid-Lothian,  81  parishes 
and  182  heritors.  Edinburgh,  Inveresk,  and  North  and  South  Leith  have  no 
piroehial  schools.  In  Elgin  and  Morayshire  there  are  20  parishes  and  60 
heritors.  The  towns  of  Flgin  and  Forres  have  no  parish  schools.  Fifeshire  has 
62  parishes  and  392  heritors.  East  Anstruther,  BumtisUind,  Cupar,  Dunferm- 
line, Kinghorn,  Kirkcaldy,  Monimail,  and  St  Andrews  have  no  parochial 
schools,  f'orfarshire  has  55  parishes  and  239  heritors.  Arbroath  has  a  parish 
sehool,  but  no  qualified  heritors.  Dundee  and  Montrose  have  no  parochial 
schools.  Haddingtonshire  has  24  parishes  and  138  heritors;  Linlithgowshire^ 
13  parishes  and  85  heritors;  Nairnshire,  4  ^parishes  and  19  heritors;  Invemess- 
8hire,31  pariahesand  113  heritoxs;  Kincaidinediire,  19  parishes  and  97  heritors; 
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KinicaB,  4  paruiheB  and  56  heriton;  EirkcadbrightBhire,  28  pariahes  and 
208  heritors;  Lanarkshire,  41  pariaheB  and  260  heritors.  Glasgow  and  Rather- 
glen  have  no  parochial  schools.  Orkney  has  20  parishes  and  60  heritors. 
Airkwall  has  no  parochial  schools.  Shetland  has  12  parishes  and  10  heriton. 
Most  of  the  parishes  have  schools,  but  no  heritors  <}uaMed  by  the  Act  to  vote. 
In  practice,  however,  two  of  the  heritors,  along  with  the  minister,  vote  at  all 
meetings.  Peeblesshire,  14  parishes  and  52  heritors.  Peebles  has  no  parish 
school.  Perthshire,  73  parishes  and  494  heritors.  Dunkeld  and  Perth  have  no 
parish  schools.  Renfrewshire,  18  parishes  and  85  heritors.  Greenock,  Fort- 
Glasffow,  and  Renfrew,  have  no  parochial  schools.  Ross  and  Cromarty  have  S3 
parishes  and  134  heritors;  Roxburghshire,  82  parishes  and  229  heriton; 
Selkirkshire,  5  parishes  and  40  heritors ;  Stirlingshire,  24  parishes  and  1 85  heriton. 
Stirling  has  no  piurish  school.  Sutherlandshire,  13  parishes  and  23  heriton; 
Wigtown^iire,  17  parishes  and  66  heritors.    Stranraer  has  no  parish  school 

General  Average — The  New  Law  and  Pradice  in  Eespeet  of  Jetiuon.—'We  lay 
before  our  readers  a  brief  exposition  of  the  peculiar  state  of  the  existing  law  and 
practice  in  regard  to  jettison. 

If  any  of  the  goods  forming  part  of  a  ship's  cargo  be  thrown  overboard  for 
the  general  safety  of  ship,  freight,  and  cargo,  the  amount  insured  upon  these 
jettisoned  goods  is  now  held  to  be  recoverable  from  the  underwriten  on  an  ordi- 
najnr  policy  of  marine  insurance. 

The  amount  insured  on  the  freip:ht  of  the  jettisoned  goods  is  likewise  recover- 
able from  the  underwriters  on  freight. 

.  The  same  rule  applies  in  a  different  manner  to  the  loss  of  a  ahip's  masts  or 
sails  cut  away,  or  anchors  slipped  from  for  the  general  safety.  The  entire  cost 
of  replacing  them  is  recoveraole  from  the  insurers  of  the  ship. 

The  underwriters,  having  in  the  first  instance  paid  the  entire  loss  (instead  of 
paying  only  the  proportion  of  it,  according  to  the  old-established  prindples  of 
gener^  average),  are  then  entitled  to  recoup  themselves  as  they  best  can,  the 
proportions  of  the  loss  falling  upon  the  owners  of  the  other  property  rescued  from 
totia  loBB  by  the  voluntary  loss  of  the  property  jettisoned,  cut  away,  or  di|^ 
from. 

According  to  the  opinion  of  various  eminent  lawyers,  the  effect  of  this  new 
rule  of  hiw  is  to  constitute  such  general  average  loss  a  total  loss  of  part,  which 
is  now  determined  in  law  to  be  a  particular  average. 

Adopting  this  view  of  the  law  as  it  at  present  stands,  if  the  policy  of  insur- 
ance assumes  all  rides,  the  total  general  average  loss  may  be  recovered  from  the 
insurers.  But  if  the  policy  is  ^^  warranted  f^  from  particular  average,''  the 
entire  general  average  loss  cannot  be  recovered  from  the  insurers ;  it  is  supposed, 
however,  that  in  such  a  case  they  would  be  liable  for  the  proportion  of  the 
general  average  loss  attaching  to  the  property  insured. 

Under  a  pcmcy  on  goods  warranted  free  from  particular  average,  we  repeat,  it 
is  now  generally  understood  that  the  underwriters  are  not  liable  for  the  amount 
insured  on  goods  jettisoned,  but  their  liability  for  the  proportion  of  the  net 
market  value,  and  freight  of  them  has,  at  all  events,  never  yet  been  disputed. 

It  further  results  from  all  this,  that  where  a  policy  is  warranted  free  horn  par- 
ticular average  under  3  per  cent.,  and  damage  or  partial  loss  accidentally  sus- 
tained by  sea  perils  does  not  amount  of  itself  to  3  per  cent.,  whether  in  the  caae 
of  an  insurance  on  ship,  freight,  or  goods,  the  general  average  kss  may 
be  and  is  now  in  practice  added  to  the  particular  average  properly  so  called,  to 
make  the  claim  recoverable  if  the  general  average,  and  parUcuJar  average  knea 
together  amount  to  3  per  cent. 

The  leading  American  case,  with  which  the  iudgment  in  DicJdmon  t.  Jardine 
is  mistakenly  thought  to  be  in  conformity,  aetermined  that  the  total  genend 
average  claim  for  jettison  was  recoverable  on  a  policy  of  insurance  on  goods 
*^  warranted  free  from  particular  average." 

The  present  rule  of  £n£;lish  law,  as  ahready  noticed,  is  generally  ondecBtood  to 
be  that  the  total  amount  insured  on  jettisoned  goods  is  chargeable  against  (he 
Underwriters  only  if  the  policy  takes  tne  rus^  of  particular  ayerage. 
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If  goodg  are  insured  "free  from  particnlar  avenge,**  and  half  of  them  be 
neoeaurily  sold  in  a  aea-damaged  condifciou  at  a  port  of  refuge,  to  prevent  their 
ntter  loia,  there  ia  no  recoarse  against  the  onderwriters  if  the  other  half  of  the 
goods  BhoaM  arrive  in  safety  at  the  port  of  destination ;  bat  if  the  safe  arrival  of 
ibe  ship  with  the  residue  of  the  carso  be  obtained  by  the  jettison  of  the  remaining 
iialf  of  the  goods  insured,  the  underwriteis  are  now  liable  for  a  total  loss  of  aO 
t^  goods  insured,  although  the  total  loss  of  ship,  freight,  and  cargo,  with  the 
exception  of  what  was  previously  lost  by  the  sale  of  the  sea-damaged  goods,  has 
been  avoided  by  means  of  the  jettison. 

When  jettison  of  coods  takes  place  near  the  loading  port,  and  the  ship  puts 
back  to  that  port,  and  the  amount  of  the  jettison  is  smcifically  ascertained,  the 
underwriters  may  be  called  on  to  pay  a  total  lofls  of  the  amount  insured  on  the 
goods  thrown  overboard. 

If  the  goods  are  ivSW  insured  and  valued  in  the  policy  at  a  certain  amount, 
indading  expected  pront  and  freieht  advanced,  at  the  port  of  shipment,  but  the 
profit  and  freight  are  not  specified  in  the  poUcy  as  being  included  in  the  insured 
value,  the  underwriters  may  be  required  to  pay  a  total  loss  of  the  invoice  cost, 
profits,  and  prepaid  freight  of  the  jettisoned  goods. 

The  merchant  may  then  ship  other  goods  instead  of  them,  and  ultimately,  on 
the  arrival  of  the  ship  and  cargo  at  the  port  of  destination,  realise  a  second  time 
the  profit  and  prepaid  freight  by  the  sale  of  these  other  goods. 

The  right  of  the  merchant  in  such  a  case  to  ship  other  goods  is  always,  in 
practioe,  admitted,  and  its  equity  is  obvioua 

The  merchant  has,  of  course,  the  choice  of  claiming  from  his  underwriters  the 
amount  insured,  or  from  the  contributors  the  market  value  of  the  goods  thrown 
overboard,  just  as  it  mav  be  for  his  pecuniary  benefit  to  avoid  a  lass  of  market 
when  the  prices  have  fallen,  or  to  reap  for  himself  the  profit  on  a  gaining  market. 

If  the  captain  of  the  ship  at  a  foreign  port  of  destmation  collects  the  jettison 
as  general  average,  the  assured  in  this  country  is  now  entitled,  in  case  the 
market  was  a  losing  one,  to  claim  the  amount  insured  and  let  the  underwriters 
take  the  benefit  of  the  contributions. — Law  Timti, 

General  CouncU  of  Procurators  in  ScoUand. — ^The  annual  meeting  of  this 
body  was  held  within  the  Faculty  Kooms,  St  George's  Place,  GLisgow,  on 
Thursday,  the  16th  September.  Among  the  members  present  were— Measrs  J. 
B.  Baxter,  President  of  the  Faculty  of  Procurators,  Dundee;  J.  F.  Murdoch, 
Dean  of  the  Ayr  Faculty  of  Solicitors;  Sir  Williun  Broun,  Bart.,  Dean  of  the 
Faculty  of  Procurators  of  Dumfriesshire;  W.  Shireas,  Dean  of  the  Society  of 
Sofidtom  and  Procurators  of  Forfarshire;  B.  Watt,  Dean  of  Uie  Society  of 
Solicitors,  Airdrie;  John  Forbes,  President  of  the  Society  of  Solicitors  of 
Banflshhre;  W.  Boss,  President  of  the  Society  of  Solicitors  and  Procurators 
of  Perthshire;  R.  Urquhart,  President  of  the  Society  of  Solicitors  of  £]gin- 
diire;  D.  Morice,  Bepresentative  Member  of  the  Faculty  of  Advocates,  Aber- 
deen; T.  King,  Dean  of  the  Faculty  of  Procurators  <rf  Greenock;  J.  Wat- 
son, Dean  of  the  Facul^  of  Procurators  of  the  County  of  Linlithgow;  W. 
Bnmn,  Bepresentative  Member  of  the  Society  of  Solicitors,  Hamilton;  A. 
M*Cntcheon,  Sub-Dean  of  the  Faculty  of  Procurators  of  the  Lower  District  of 
Wigtownshire,  etc.  On  the  motion  of  Mr  Murdoch,  seconded  by  Sir  William 
Broun,  Mr  Baxter,  of  Dundee,  was  unanimously  reappointed  President  of  the 
General  Council  for  the  current  year;  and  on  the  motion  of  Mr  Baxter, 
seconded  by  Mr  Watson,  Mr  A.  M^Neel  Caird  was  also  unanimously  reappointed 
Vioe-President.  Mr  J.  W.  Barty,  Dunbhme,  was  re-elected  Secretary 
and  Treasurer,  and  the  following  gentlemen  were  re-dected  special  coun- 
ciUon,  namely:— Messrs  J.  F.  Murdoch,  Ayr;  James  Ckrk,  Glasgow; 
Shirea,  Brechin;  Sir  William  Broun,  Dumfries;  and  Mr  Watt,  Airdrie. 
The  meeting  thereafter  proceeded  to  fix  the  rate  of  assessment  on  local 
mcieties  for  the  current  year.  The  remainder  of  the  business  was  not 
of  public  interest  Diets  of  examination  of  applicants  for  admission  as  pro- 
caralon,  were  held  by  the  examiners,  of  the  General  Council  within  the 


564  ZHX  MONTH. 

Facalfcy  Booms,  Glasgow,  on  the  Uth,  15tb,  16ih,  and  17th  September.  The 
following  applicants  were  found  duly  qualified  for  admifision,  viz. — Mesan  AitM 
BraJcenridge,  Robert  D.  Murdoch,  David  Carrutbers,  Robert  Rodger,  Uenry  S. 
Carruthers,  James  F.  Stevenson,  and  William  Gemmill,  AyraUre;  FnncU 
George,  Banffshire;  Thomas  Mitchell,  Fifeshire;  John  Scott,  William  lAfrson, 
and  William  J.  Small,  Forfanhire;  William  Bums,  Invemess^shire;  Alex. 
M'Lean,  Lanarkshire;  William  Chalmers  and  Lauchlan  Mcintosh,  Perthshire. 

Appointments, — ^Mr  John  Goebie,  Advocate  (1866),  formerly  of 
Edinburgh,  but  for  some  years  past  resident  in  London,  has  been 
appointed  Assistant  Procureur-General  at  Mauritius.  The  salary  is 
«i^00  a  year,  with  the  right  to  take  private  practiceL 

We  omitted  to  record  in  June  last  the  appointment  of  W.  A  Pabkeb, 
Esq.,  Advocate  (1853),  Magistrate  for  the  Gold  Coast  Settlement,  to  the 
office  of  Chief  Justice  of  St  Helena. 

Mr  Parker  is  succeeded  at  the  Gold  Coast  by  David  Petes 
Chalmers,  Esq.,  Advocate  (1863),  who  has  held  for  two  years  the 
office  of  Magistrate  at  Bathurst,  Gambia. 

Mr  Henry  Ingus,  of  Torsonce,  W.S.,  of  the  firm  of  H.  &  A 
Inglis,  W.S.,  has  been  appointed  Solicitor  for  the  Commissioners  of 
Woods  and  Forests,  in  room  of  the  late  Mr  Andrew  Murray,  W.S. 
We  regret  to  say  that  this  appointment  is  not  considered,  in  Edinburgh, 
to  exUbit  that  wisdom  and  firmness  with  which  the  new  libml 
Administration  was  credited. 

Obituary.— Dayid  Scott,  Esq.,  Writer,  died  at  Montrose,  July  30. 

John  Dykes,  Esq.,  Writer,  Hamilton,  Provost  of  Hamilton,  Clerk 
of  Supply  for  the  County  of  Lanark,  died  at  Hamilton,  Aug.  9,  aged  4& 

Hugh  Bremner,  Esq.,  W.S.  (1825),  died  at  Edinburgh,  Aug.  2i. 

Andrew  Murray,  Esq.,  W.S.  (1837),  of  the  firm  of  Murray, 
Beith,  and  Murray;  formerly  Crown  Agent  for  Scotland,  and  since 
1866,  Solicitor  to  Commissioners  of  Woods  and  Forests,  died  at 
Edinburgh,  Aug.  23. 

John  Gregory,  Esq.,  Advocate  (1820),  eldest  son  of  the  late  Dr 
James  Gregory,  of  Edinburgh,  died  at  Edinburgh,  Aug.  21. 

John  Lang,  Esq.,  late  Sheriff-Clerk  of  Selkirkshire,  died  at  View- 
field,  Selkirk,  Sept  4. 

Archibald  Jamieson  Habkness,  Esq.,  Solicitor,  died  at  Dumfries, 
aged  24,  Aug.  28. 

Lord  Justice  Selwyn  died  on  August  11  at  Bichmond.  He  Iiad 
been  a  long  time  seriously  ill,  and  had  undergone  a  formidable 
operation.  Sir  Charles  Jasper  Selwyn  was  the  youngest  son  of  the 
late  Mr  William  Selwyn,  Q.C.,  of  Richmond,  and  was  bom  in  1813. 
He  was  called  to  the  Bar  at  Lincoln's-lnn  in  1840,  received  sQk  in 
1856,  was  Solicitor-General  in  1867,  and  was  appointed  one  of  the 
Lords  Justices  of  Appeal  in  1868. 
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JoBK  Fabk  FLEMiNOy  Esq.,  Writer,  Olasgow,  died  at  Glasgow,  July 
20.  He  was  mthia  four  days  of  entering  Ms  80th  year.  Mr  Fleming 
was  the  only  surviving  son  of  Mr  David  Fleming,  of  Whinhall  and  of 
Glasgow,  and  his  wife  Eleanor,  only  daughter  and  cdtimately  heiress  of  Mr 
William  Park,  of  Clarendon,  in  Jamaica.  His  fi&ther's  life  was  suddenly 
terminated  by  an  accident;  but  the  race  from  which  he  sprung  was  remark- 
able for  the  great  age  to  which  its  members  attained.  In  1805  Mr  Flem- 
ing was  entered  as  an  apprentice  in  the  office  of  one  of  his  goardiansy  Mr 
Thomas  Graham,  a  well-known  solicitor  of  the  day.  After  five  years  of 
apprenticeship,  he  became  connected  with  the  business  of  Mr  Colin  Dunlop 
Donald,  the  process  department  of  which  he  managed  for  a  short  period. 
In  the  meantime,  Mr  Montgomerie  (afterwards  of  Eelvinside)  had  joined 
Mr  Graham  under  the  firm  of  Graham  &  Montgomerie;  and  when  Mr 
Graham,  on  his  appointment  as  Sheriff-Substitute  of  Orkney,  retired  from 
^e  firm,  Mr  Montgomerie  invited  Mr  Fleming  (whose  brother-in-law  he  had 
become  by  marriage  with  his  sister  in  1817)  to  join  the  firm  as  a  partner. 
The  firm  of  Montgomerie  &  Fleming  lasted  for  fifty-one  and  a-half  years; 
and  death  only  separated  the  two  old  partners  and  brothers-in-law  when, 
after  a  connection  of  over  half  a  centuiy,  Mr  Montgomerie,  about  a 
year  ago,  succumbed  to  extreme  old  age.  No  change  of  any  ]dnd  occurred  in 
the  firm  for  this  lengthened  term.  During  this  long  period  Mr  Fleming 
pursued  the  even  tenor  of  his  way — known  as  a  good  lawyer  and  a  man  of 
strict  integrity  and  straightforward  uprightness.  His  unobtrusive  character 
and  retiring  disposition  prevented  his  having  ever  become  what  is  called  ^'a 
public  man,"  and  his  official  life  may  be  described  as  resembling  the  life  of 
''happy  countries" — ^it  had  but  little  ^'histoiy,"  in  the  sense  of  a  record  of 
even^bl  circumstances.  In  a  speech  delivered  a  few  years  ago  at  a  meet- 
ing of  the  Faculty  of  Procurators,  Professor  Eoberton  described  him  as  an 
'^  eminent  feudalist,  a  distinguished  mercantile  lawyer,  a  man  of  great 
sagacity,  a  most  judicious  adviser — a  man,  moreover,  every  communication 
with  whom  tends  to  enhance  and  sweeten  professional  life."  A  month 
before  his  death  Mr  Fleming  made  the  first  change  in  the  firm  for  fifty- 
three  years,  by  admittmg  lus  sons  into  it 

"  In  private  life,"  says  a  local  newspaper, ''  Mr  Fleming  was,  happily, 
one  of  those  of  whom  we  may  truly  write,  not  as  a  matter  of  course  in 
an  obituary  notice,  but  as  a  well-known  fakct,  that  he  was  amiable  and 
ezemplaiy  in  all  his  relations;  that  he  was  a  highly  conscientious  man; 
and,  better  still,  a  man  of  really  religious  principles,  which  guided  him 
through  his  long  life.  He  was  a  member  and  consistent  supporter  of  the 
Free  Church,  to  whose  principles  he  was  much  attached;  and  his  bearing 
of  the  office  of  elder  in  that  communion  may  be  said  to  be  the  only  semi- 
public  incident  in  his  life.  Possibly  his  personal  friendship  with  Dr 
Chalmers  may  have  contributed  to  his  espousing  so  warmly  the  cause 
which  that  distinguished  divine  led.  Such  is  a  short  sketch  of  the  career 
of  a  good  man  who  was  spared  to  enjoy  a  long  life;  who  passed  the  whole 
of  that  long  and  useful,  though  unobtrusive,  li£s  in  our  midst;  and  whose 
well-known  figure,  in  the  dignified  dress  of  a  by-gone  day,  many  will  miss 
and  many  irill  long  remember." 
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HOWDEN  V.   BOCHKID  AVD  OTHERS. — Attg.   10. 

(In  the  Court  of  Session,  January  31,  1868,  6  Maq^h.  300). 

Entail — Pro  Indivito  Share  of  Landa — Irritant  and  JSeaolutive  CUttua,-^ 
Appeal  from  a  decision  of  the  First  Division  in  an  action  by  the  trustee  on 
the  sequestrated  estate  of  the  late  James  Rocheid,  against  bankrupt's  grand- 
son, heir  of  entail,  now  in  possession  of  the  estate  of  Inverleith,  in  oider  to 
have  it  declared  that  the  entail  was  invalid.  James  Bocheid  died  in  1824 
insolvent,  having  possessed  the  estate  firom  1755.  The  grounds  of  the 
action  were  that  the  subjects  included  in  the  entail  were  a  mere  pro  indimso 
right,  which  was  not  capable  of  being  entailed;  that  the  deed  contained 
no  provision  against  the  contracting  of  debt,  or  irritant  and  resolutive  clanse 
applicable  to  such  a  prohibition;  that  the  prohibition  against  selling, 
alienating,  or  disponing  was  ineffectual.  The  L.O.  found  the  entidi 
valid  and  effectual,  and  the  Judges  of  the  First  Division  adhered. 

The  Lord  Chancellor  (Hatherley). — ^The  objections  to  this  deed,  so  &ras 
regarded  the  irritant  and  resolutive  clauses,  were  untenable,  and  to  limit  the 
words  used  in  the  way  contended  for  by  appt  would  be  contrary  to  the 
rules  of  construction.  Two  other  questions  were  raised  at  the  bar  which 
were  not  discussed  in  the  Court  below.  These  were — first,  that  a  share 
pro  indiviio  of  an  estate  was  not  capable  of  being  made  the  subject  of  an 
entail;  and  second,  even  if  it  were,  still,  as  the  share  had  afterwards  been 
divided,  and  no  new  deeds  had  been  executed,  the  estate  was  no  longer 
subject  to  the  entail  As  to  the  first  of  these  objections,  no  authority  had 
been  produced  for  the  proposition  that  an  undivided  share  of  an  estate  was 
not  as  capable  of  being  entailed  as  the  entire  estate.  The  word  ''lands,** 
as  used  in  the  Statute  of  Entails,  would  in  its  natunl  sense  include  shares. 
That  point  had  been  already  decided,  both  by  the  House  of  Lords  and  by 
the  Court  of  Session.  It  would  be  strange  when  an  undivided  share  of  sn 
estate  could  be  sold,  mortgaged,  and  dealt  with,  if  it  could  not  idso  be 
entailed.  The  rule  was  that  an  entail  might  be  good,  though  in  certain 
events  it  might  ultimately  come  to  an  end,  and  as  was  seen  in  the  case  of 
an  entailed  estate  coming  to  heirs  portioners.  Then  it  was  said  that,  as  the 
undivided  estate  was  afterwards  divided  and  the  shares  ascertained,  by  a 
decree  of  division  the  estate  had  been  changed,  and  so  the  entul  was  at  an 
end.  But  the  real  effect  of  the  decree  of  division  was  merely  to  define  the 
limits  within  which  the  deed  was  to  operate,  and  not  to  effect  any  other 
alteration.  No  instance  had  been  produced  of  such  new  deeds  of  entail 
requiring  to  be  executed  after  a  decree  of  division.  The  estate  would  still  be 
upon  the  raster,  and  creditors  would  be  able  to  know  that  such  a  con- 
tingency as  an  actual  division  might  occur,  but  in  no  other  respect  wonld 
the  entail  be  altered.  On  the  whole,  therefore,  the  objections  to  this 
entaU  entirely  failed 

Lord  Colonsay  was  of  the  same  opinion.  No  authority  or  recorded  case 
had  been  produced  to  show  that  a  pro  indiviao  right  of  property  could  not 
be  entailed  just  as  well  as  an  entire  estate.  The  contingeni^  of  a  subse- 
quent division  was  no  objection  to  the  entail|  because  the  effect  of  that 
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would  not  be  to  alter  the  property,  bat  merely  the  possession.  The  other 
pointy  as  to  the  decree  of  division  sendering  new  deeds  of  entail  necessary, 
aayonred  of  subtlety.  It  must  be  borne  in  mind,  that  though  the  share 
might  be  ascertained  and  defined,  still  the  original  infeftment  would 
remain.  The  register  of  entails  would  still  enable  the  creditors  to  dis- 
cover the  state  of  the  property,  or  at  least  put  them  on  their  guard.  He 
therefore  entirely  agreed  with  Lords  Ivoiy  and  Deas  in  Stewart  v.  Nicolaon, 
Dec.  2,  1859,  22  D.  79,  and  however  great  a  respect  he  had  for  Lord 
Carriehill,  still  the  hesitation  of  the  learned  Judge  was  in  this  instance 
about  small  matters,  and  showed  too  great  a  stickling  for  critical  views 
of  mere  conveyancing.  As  to  the  objection  to  the  irritant  and  resolutive 
danses,  they  also  were  very  critical,  and  altogether  untenable. 
AflSrmed  with  costs. 


C^e  5r0ttb&  2!fate  ^agajxm  ntiH  S&eriff  Court  Reporter. 

SHERIFF  COURT  OF  PERTHSHIRE,  PERTH.— Sheriff  Baeclay. 
App.— Ross,  (Dbummond  Mobat's)  Factor  in  M'Larxn's  SsQUSSTBATioir. 

Interett  on  improvement  money — whether  rent,  and  so  covered  by  hypothec? — 
In  a  sequestration  under  the  Bankrapt  Act,  the  trustee  satisfied  the  land- 
lord's claim  for  rent,  but  admitted  the  further  claim  for  interest  on  ad- 
vances for  improvements  only  as  an  ordinary  debt,  and  not  preferable. 
The  landlord  appealed,  and  the  following  interlocutor  was  pronounced  by 
the  S.  S.,  and  acquiesced  in:^ 

Perth,  9th  July,  1869. — Having  heard  parties*  procurators,  and  made 
avizandum  with  the  appeal  and  debate,  for  the  reasons  assigned  in  the 
auiezed  note,  dismisses  the  appeal,  sustains  the  deliverance  of  the  trustee, 
and  decerns  in  his  favour  for  one  guinea  of  costs,  with  the  expense  of 
extract 

Note. — ^The  question  is,  whether  certain  sums  of  interest  which  the 
bankrupt,  as  tenant  under  the  appellant  on  two  separate  leases,  became 
bound  to  pay  on  advances  made  by  the  Lands  Improvement  Company,  are 
covered  by  the  landlord's  hjrpothec,  and  so  preferable  to  the  common 
creditors  in  the  sequestration  1  The  trustee  has  decided  the  question  in 
the  negative,  and  the  S.  S.  is  of  opinion  that  he  has  done  so  rightly. 

By  one  of  the  leases  in  1855  for  the  farm  of  Mill  of  Ogilvie,  the  clause 
fouided  on  is,  that  the  proprietor  having,  since  the  tenant's  entry,  "laid 
oat  certain  sums  in  draining  the  lands,  and  that  further  sums  may  be  laid 
oat  by  her  at  the  tenant's  request,  the  tenant  became  bound  to  pay,  along 
with  hit  rent,  half-yearly  such  per  centage  as  the  proprietor  then  paid  to 
the  Lands  Improvement  Company  for  the  advances  already  obtained,  or 
may  pay  to  said  company  for  future  advances.'*  Here,  let  it  be  observed, 
no  special  sum  is  mentioned,  either  as  then  advanced  or  to  be  advanced 
daring  the  currency  of  the  lease;  nor  is  there  any  maximum  fixed,  or  rate 
of  interest  to  be  charged,  except  by  a  reference,  and  so  fu*  from  being 
expressly  declared  rent,  the  tenant  binds  himself  to  pay  the  interest  with 
U  rentf  which  clearly  implies  something  beyond  and  without  the  rent 
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In  the  other  lease,  in  1863,  of  Kinpanch,  the  clause  is  somewhat  more 
specific,  and  runs  thus: — "And  whereas  the  proprietors  have  agreed  to 
expend  a  sum  not  exceeding  five  hundred  pounds  in  draining  the  sud  farm 
during  the  first  four  years  of  this  lease,  the  tenant  binds  himself  to  pay 
interest  on  the  sums  so  expended,  at  the  same  rate  as  the  rate  of  the  rent- 
charge  payable  to  the  Lands  Improvement  Company,  from  whom  the  said 
sum  is  to  be  borrowed,  so  as  to  relieve  the  proprietors  of  the  rent^eharffe." 

This  clause  has  a  maximum  of  expenditure,  but  the  rate  of  interest  is 
merely  stated  by  way  of  referenca  The  interest  is  called  a  rent<harge 
rather  than  rent,  and  it  answers  more  to  a  claim  of  relief  by  a  direct 
payment  by  the  tenant  to  the  Lands  Improvement  Company. 

Under  the  first  quoted  lease,  the  proprietor  now  chums  £8  17s  6d, 
being  interest  on  £268  18s  5d  expended  by  the  proprietor  in  draining  the 
farm^  but  borrowed  from  the  Lands  Improvement  Company,  and  of  which 
no  particulars  or  evidence  whatever  is  produced  or  referred  to.  But  of 
the  accuracy  of  the  charge  the  trustee  must  have  been  satisfied,  seeing  he 
has  admitted  the  claim  to  the  platform  of  ordinary  creditors'  claims. 
.  Under  the  second  lease  the  proprietor  claims  £28  8s  8d,  being  interest 
on  £842  12s  lOd  expended  on  Kinpanch.  There  is  here  the  obvious 
objection  that  the  maximum  was  limited  to  £500,  and  is  thus  greatly 
exceeded  in  the  claim.  It  will  be  observed  that  in  neither  lease  is  the 
interest  expressly  declared  to  be  additioncU  rent,  but  is  called  interest  or 
rent-charge.  Penal  clauses  for  mis-cropping,  where  expressly  covenanted  to 
he  pactional  rent,  have  with  some  hesitation  been  allowed  to  como  under 
the  protection  of  the  landlord's  hypothec.  But  the  S.S.  is  not  aware  of 
this  being  ever  so  far  carried  as  to  cover  interest  on  money  advanced  in 
improving  a  farm.  In  the  former  case  the  rent  is  increased  by  the  direct 
act  or  fault  of  the  tenant,  and  the  benefit  is  reaped  by  him  to  the  detriment 
of  the  land  and  the  landlord;  but  in  improvements  the  act  is  one  of  the 
landlord,  and  the  tenant  only  receives  a  temporary  and  passing  benefit, 
whilst  the  permanent  advantage  accrues  to  the  land  and  the  landlord. 

The  appellant's  solicitor  founded  his  plea  almost  solely  on  the  leadmg 
Improvement  Act  1849,  especially  ss.  16  and  17.  The  S.  S.  is  of  opinion 
that  these  references  nowise  benefit  appt's  case,  but  t^e  reversa  The  Act 
is  the  basis  of  the  contract  between  the  proprietors  and  the  commissioners. 
It  does  not  pretend  to  deal  with  bargains  between  the  proprietors  and  their 
tenants,  which  must  be  solely  regulated  by  their  leases.  S.  16  is  clearly  a 
clause  in  favour  of  the  commissioners  in  dealing  with  the  proprietors.  The 
following  section  (17)  is  adverse  to  appt's  contention,  for  it  contempktes  the 
tenant  as  becoming  a  party  to  the  application  for  a  loan,  and  thus  becoming 
liable  to  pay  the  interest  directly  to  the  commissioners.  But  where  he  is 
not  a  party  to  the  application,  then,  on  payment  to  the  commissioners,  he  is 
declared  entitled  to  deduct  the  amount  from  his  rent,  thereby  clearly  dis- 
tinguishing the  interest  from  rent.  The  very  fact  of  no  case  hitherto 
appearing  on  the  books  is  strong  evidence  that  no  landlord  has  yet  raised 
the  question  in  the  numerous  instances  where  it  might  have  been  raised. 
Such  latent  preferences  and  securities  never  have  been  favoured  in  oar 
law.  In  the  words  of  Lord  Stair — "  Our  custom  hath  taken  away  express 
hypothecations,  and  of  the  tacit  legal  hypothecations  hath  only  allowed  a 
few,  allowing  ordinarily  parties  to  be  preferred  according  to  the  priority 
of  their  legal  diligence,  that  commerce  may  be  the  more  sure,  and  every 
one  may  more  eauly  know  his  condition  with  whom  he  contracts,**  E I  i  13, 


IN  SHERIFF  COUBTS,  669 

8L 14.  Mr  Hunter,  in  his  Law  of  Landlord  and  Tenant,  remarks— ^' The 
right  of  hypothec  is  purely  legal,  and  cannot  be  created  by  convention. 
From  a  very  early  period  the  law  of  Scotland  has  had  a  decided  repug- 
nance to  conventional  hypothecs."  In  more  modem  days  it  is  not  thought 
that  the  repugnance  has  diminished,  either  in  the  law  or  amongst  the  lieges 
of  Scotland. 

,  The  Sheriff-Substitute  is  quite  aware  (though  not  alluded  to  in  the 
debate),  that  in  a  series  of  cases  decided  by  the  Judges  of  appeal,  interest 
payable  by  tenants  on  advances  for  the  improvement  of  land,  has  been 
held  as  rent,  so  that  it  ought  and  must  be  included  in  the  valuation  roll. 
Bat  then  it  is  equally  well  known  that  the  object  of  the  Valuation  Act,  as 
its  narrative  sets  forth,  was  ''that  one  uniform  valuation  of  lands  and 
heritages  in  Scotland  might  be  made,  according  to  which  all  public  attsess- 
ments  may  be  assessed  and  collected.*'  And  even  with  reference  to  assess- 
ments, it  was  expressly  declared  that  "  nothing  contained  in  this  Act  shall 
exempt  from  or  render  liable  to  assessment  any  person  or  property  not 
previously  exempt  from  or  liable  to  assessment."  Accordingly,  in  many 
cases  where  heritage  stood  in  the  valuation  roll,  the  same,  nevertheless,  has 
been  held  not  liable  in  assessment.  (See  Opinions  in  House  of  Lords  in 
Appeal,  28th  May,  1868,  M'Laren,  40  Jurist  484).  It  is  monstrous  to 
suppose  that  the  legislature  meant  to  delegate  to  a  county  surveyor  the 
power  to  regulate  all  county  assessments,  by  entering  or  omitting  to  enter 
certain  subjects  in  his  roll,  and  so  render  them  liable  to,  or  exempt  them 
from  assessment.  Much  less  could  it  be  meant  that  the  valuation  roll 
should  afifect  the  rights  of  landlord  and  tenant,  and  extend  or  limit  the 
l^  rights  of  hypothec; 

SHERIFF  COURT  OF  HADDINGTONSHIRK— Sherifls  Clark  and 

Shibbeff. 

ReID,  Jun.y  V,'  ROUOHBAD  AND  PaBK. 

Sale — Seed — Eeparatum. — John  Reid,  junior,  tenant  of  the  fiirm  of 
East  Hilton  of  Aldie,  Perthshire,  sued  Roughead  &  Park,  seed  merchants 
in  Haddington,  for  the  sum  of  £100,  being  the  amount  of  damages  sus- 
tained by  him  through  the  defenders  supplying  him  vrith  annual  ryegrass 
seed  in  place  of  perennial  ryegrass  seed.  Defrs.  sold  to  pursuer  a  quantity 
of  grass  seed,  part  of  which  was  perennial  ryegrass  seed,  in  the  spring  of 
1865.  That  seed  was  sown  along  with  Italian  ryegrass  seed  and  oats  on 
a  field  on  the  pursuer's  farm,  which  grass  was  cut  for  hay  in  the  following 
year.  That  field  was  pastured  in  1867.  During  that  year  the  grass 
wholly  or  partially  failed.  Pursuer  attributed  the  ffliilure  of  his  pasture  to 
his  having  received  annual  seed  in  place  of  perennial  seed.  li^y 
witnesses  were  examined  to  prove  that  the  cultivation  of  the  field  was 
good,  considering  the  climate,  soil,  etc.  Defrs.  pleaded  that  the  failure  of 
the  pasture  in  the  pursuer's  field  was  owing  to  the  low  cultivation  of  the 
land,  low  condition — ^it  being  ill  drained  and  dirty.  That  samples  of  the 
same  seed  were  taken  from  the  same  bing  from  which  the  pursuer's  was 
SQpplied,  and  sold  to  farmers  in  East  Lothian,  which  gave  entire  satis- 
faction. Proof  was  led  to  a  great  extent  by  both  parties.  During  the 
proof,  defirs.,  without  any  statement  on  record,  endeavoured  to  prove  that 
there  are  no  such  distinct  plants  as  perennial  and  annual  ryegrass;  that 
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the  seed  sold  as  perennial  ryegrass  seed  is  only  heavier  qaalities  of  the 
seed  of  the  same  plant  as  that  sold  as  annual  ryegrass  seed.  The  S.  S. 
allowed  pursuer  a  proof  in  replication  of  the  evidence  led  by  defrs.  in 
order  to  prove  that  there  are  no  varieties  of  ryegrass,  and  that  the  terms 
perennial  ryegrass  seeds  and  annual  xyegrass  seeds  are  only  trade  terms 
for  different  weights  of  the  seed  of  the  same  grass.  The  Sheriff,  on  appeal 
by  defrs.,  affirmed  the  interlocutor.  In  his  note  he  remarked — "A  pur- 
suer is  not  entitled,  as  matter  of  right,  to  lead  proof  in  replication.  He 
can  only  be  permitted  to  do  so  when  the  defender  brings  forward  evidence 
on  points  which  he  could  not  reasonably  be  expected  to  anticipate,  in 
respect  of  want  of  due  notice.  The  words  'annual'  and  'perennial,'  as 
applied  to  the  seed,  naturally  suggest  that  there  is  a  distinction  between 
the  plants,  and  it  would  not  therefore  be  surprising  that  the  pursuer 
assumed  that  there  was  no  dispute  on  this  matter." 

The  S.  S ,  on  consideration  of  the  whole  case,  assoilzied,  and  found  defn. 
entitled  to  expenses.  The  Sheriff  (A.  R.  Clark)  affirmed.  In  his  note  he 
said — *'  The  pursuer  maintains  that  defrs.  were  bound  to  supply  him  with 
the  seed  of  a  different  species  of  plant  than  that  from  which  annual  rje- 
grass  seed  is  obtained.  Defrs.  contend  that  there  are  not  two  different 
plants — the  only  difference  being  in  the  greater  weight  of  the  former.  Bat 
defrs.  concede  that  they  undertook  to  supply  seed,  capable,  in  ordinary 
circumstances,  of  procuring  grass  which  would  last  for  two  or  more  years. 
They  say  that  they  implemented  that  obligation.  In  proof  of  it  they 
bring  evidence  to  show  that  they  supplied  to  other  persons  the  same  seed 
which  was  sent  to  pursuer,  and  that  it  yielded  a  perennial  grass.  The  • 
failure  of  pursuer's  crop  may  have  been  owing  to  many  causes  other  than 
the  quality  of  the  seed,  and  even  apart  from  the  consideration  referred  to 
by  defrs'.  witnesses  "  (i.e.,  as  to  the  low  condition,  ill  drained^  dirty  state 
of  the  field),  "  is  not  sufficient  proof  of  a  breach  of  contract." 

Act, — J,  Sf  B.  Richardson, Alt.—Todrick  <0  NeiUoiu 

DEBTS'  RECOVERY  COURT,  LANARKSHIRE,  HAMILTON.- 
Sheriffs  Yeitch  &nd  Bell. 

Shotts  Co-Operatiys  SodBrr  v.  Quthbis. 

Co-Operative  Society — Compensation — Setting-off  amount  of  Shares  againd 
Purchases, — ^The  Shotts  Co-Operative  Society  (Limited)  raised  this  action 
against  Quthrie,  one  of  its  members,  for  £15  15s,  for  goods  supplied  to  him 
per  pass-book.  Defr.  pleaded  that  being  proprietor  of  £15  16s  4d  of  stock 
in  the  Society  (exclusive  of  one  year's  profits,  made  and  paid  for  by  him, 
amounting  to  £108  9s),  and  having  given  the  necessary  notice  to  the  Board 
of  Directors,  he  was  entitled  to  set-off  the  amount  of  said  stock  against  the 
sum  sued  for.  Pursuers,  on  the  other  hand,  held  that  decree  ought  to  be 
given  in  their  favour,  on  the  ground  that  defr.  had  purchased  and  obtained 
delivery  of  the  goods  to  the  amount  libelled;  and,  further,  that  even  if 
defr.  was  proprietor  of  stock  in  the  company,  as  alleged  (which  was  denied), 
he.  was  not  entitled  to  impute  that  stock  towards  payment  of  the  debt  for 
furnishings  sued  for.  After  proofs  the  S.S.  decerned  against  defr.  in  terms 
of  the  summons,  with  expensea  Defr.  appealed.  The  Sheriff  said  that, 
under  Articles  IV.  and  V.  of  the  Rules  of  the  Society,  a  member  was,  in 
ordinary  circumstances^  entitled  to  impute  the  value  of  the  stock  held  by 
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kim  in  payment  of  an  equal  valae  of  goods  or  f  arniahings  purchased  by  him 
from  the  Society;  but  that  there  was  nothing  in  the  constitution  of  the 
Society  to  prevent  a  member  from  agreeing  not  to  avail  himself  of  this  right 
'  of  set-off,  for  at  least  a  limited  period.  It  appeared  further,  from  one  of 
the  Society's  minutes,  that  eighteen  members,  of  which  defender  was  one, 
agreed,  on  29th  August,  1868,  ''that  no  money  be  either  transferred  for 
g^s  or  lifted,  until  all  merchants*  debts  were  cleared  off;"  the  object  being 
that,  as  there  were  several  debts  pressing  on  the  Society,  the  members  pre- 
sent at  the  meeting  consented  that  their  stock  should  not  in  the  meantime 
be  diminished,  and  that  the  accounts  due  by  them  to  the  Society  should  be 
otherways  paid,  in  order  that  a  fund  might  thereby  be  obtained  for  liquid- 
ating the  said  debt  The  Society's  creditors  had  been  duly  informed  of 
what  the  meeting  had  determined,  and  a  certain  amount  of  rei  inUrventus 
had  followed  on  the  resolution.  It  had  been  proved  that  although  the 
debts  referred  to  had  been  since  din^inished  by  payments,  they  had  not  yet 
been  cleared  off.  lu  these  circumstances,  therefore,  the  Sheriff  held  that 
defr.  was  barred,  by  the  obligation  he  came  voluntarily  under,  from  imput- 
ing at  present  in  payment  of  the  account  sued  for,  and  admittedly  due  by 
him,  the  alleged  value  of  his  stock;  and  this,  notwithstanding  it  was 
instructed  that  in  one  instance  the  Society  recognised  the  right  of  set-off  in 
another  member  who  had  not  been  present  at  the  meeting,  and  was  conse- 
quently not  in  pari  ea»u  with  the  defender  and  the  other  members  who 
were  present    The  appeal  was  accordingly  dismissed. 

SHERIFF  COURT  OF  HADDINGTONSHIRE— Sheriffs  Clabk  and 

Shibbeff. 

Eabl  of  Wbmyss  and  Othebs  v.  Bbll  and  Othbbs. — Dec.  12,  1868. 

Chur^'-RiglU  of  HerUors  to  8ecU8.—The  Eari  of  Wemyss,  Earl  of 
Hopetoan,  and  others,  heritors  of  the  parish  of  Athelstaneford,  presented 
a  petition  against  the  marriage  contract  trustees  of  Lord  Charles  Pelham, 
Pelham  Clinton,  and  Qideon  William  Bell  of  East  Fortune,  for  a  division 
of  the  seats  in  the  parish  chnrch  of  Athelstaneford.  The  church  had  been 
recently  re-built  and  re-seated  at  the  expense  of  Misses  Elinlooh  of 
Qilmerton,  without  cost  to  the  heritors.  The  petitioners  desired  that  the 
seats  be  apportioned  among  the  heritors,  according  to  the  amount  of  the 
real  rents  of  each  in  the  parish,  conform  to  valuation  roll  then  in  force,  in 
terms  of  a  resolution  of  a  majority  of  the  heritors  passed  at  a  meeting  held 
on  27th  November,  1868. 

Mr  Bell  stated  in  defence — 1st.  That  the  church  had  not  been  accepted 
of  by  the  heritors,  nor  taken  off  the  hands  of  the  parties  who  re-built  it 
2d  The  principle  of  division  ought  to  be  by  the  valued  rent,  not  a  real 
rent,  in  respect  the  parish  was  purely  rural  or  agricultural,  not  burghal, 
and  no  feus  in  the  parish.  3d.  It  would  be  inexpedient  and  nn&ir  to 
divide  the  seats  according  to  the  real  rent,  in  respect  the  respondent's 
(Mr  Bell's)  estate  was  payable  by  money  rent,  while  the  others  are 
chiefly  paid  in  grain.  If  it  should  be  according  to  the  real  rent,  it  ought 
to  be  according  to  a  fair  average  of  years,  not  according  to  one  year,  as 
contended  for  by  the  petitioners. 

The  S.  S.  (C.  J.  Shirreff)  repelled  the  first  and  third  defence,  and 
aastained  the  second.  Both  parties  appealed.  The  Sheriff  recbUed  the 
interlocator  appealed  against,  and  sirted  the  process  in  hoo  itatu. 
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NnU, — ^It  is  objected,  on  the  part  of  the  respondent,  that  the  efandi 
baa  not  been  accepted  by  the  heritors  as  a  suitable  chorch  for  the  pariah. 
It  is  answered,  that  the  whole  heritors,  with  the  exception  of  the  respon- 
dents, are  petitioners.  It  appears  to  the  Sheriff  that  the  answer  ia  not 
well  founded.  The  sufficiency  of  the  church  cannot  be  tried  in  this  pro- 
cess, and  to  divide  the  church  before  it  is  tried  would  be  premature.  To 
hold  that  it  was  enough  that  the  nuyority  of  the  heritors  were  petitionen, 
might  deprive  the  respondents  of  important  remedies  by  way  of  appeal  to 
Presbytery,  and  otherwise. 

Adn-^.  ^  EL  Bichardion. AlL—WaUon. 

SHERIFF  COTTBT  OF  AB0YLE8HIBE,  TOBEBMORT.— Sheiift 
Boss  and  CLEOHOBir. 

Ahdkbson  (Ikspectob  OF  PooB  OF  Nbwton-on-Atb)  v.  Fsaskb 
(Inspxctob  of  Poob  of  Mobven). — March  0, 1869. 

Prwf^Poor—Parde  evidence  of  piaee  of  birth, — ^This  was  an  action  at 
the  instance  of  the  Inspector  of  Poor  of  the  Parish  of  Newton-on-Ayr, 
against  the  Inspector  of  Poor  of  the  Parish  of  Morven,  for  relief 
of  the  support  of  Agnes  Macmillan,  or  M*Phee,  or  M'Fie,  relict  of  Allan 
M'Phee,  or  M'Fie,  drover,  sometime  residing  in  Newton-on-Ayr,  thereafter 
at  Paisley.  The  deceased  had  no  residential  settlement^  and  the  liability 
for  the  pauper's  support  came  to  depend  on  the  question  where  her 
deceased  husband,  Allan  M'Phee,  was  bom?  Pursuer  averred  that  Allan 
M*Phee  had  been  bom  in  the  parish  of  Morven,  which  having  been 
uniformly  denied  by  the  defender,  the  pursuer  tendered  witnesses  in  support 
of  the  pauper's  deceased  husband's  statement,  to  establish  that  fad 

On  20th  December,  1868,  the  8.B.,  after  proof,  finds  it  proved  that 
Agnes  or  Ann  Macmillan,  or  MThee,  or  M'Fie,  ia  tiie  widow  of  Allan 
M'Phee,  or  M*Fie,  drover,  sometime  residing  at  Newton-on-Ayr,  thereafter 
at  Paisley,  who  died  on  or  about  the  month  of  September,  1862:  that  ahe 
became  chargeable  on  the  parish  of  Newton-on-Ayr,  and  that  notice  thereof 
was  given  to  the  Inspector  of  Poor  for  the  parish  of  Morven  on  the  third 
day  of  September,  1864:  Finds  it  proved  that  the  said  Allan  M'Phee^  or 
MTie,  was  bom  at  Liddesdale,  in  the  parish  of  Morven,  and  that  neither 
he  nor  his  widow  acquired  a  legal  settlement  in  any  other  parish:  Finds 
that  the  birth  parish  of  Allan  M'Phee,  or  M'Fie,  is  bound  to  support  his 
widow,  etc.  The  S.S.  accordingly  found  the  parish  of  Morven  bound  to 
repay  the  allowances  admittedly  inade  on  behalf  of  the  pauper  by  Newton- 
OD-Ayr,  and  to  relieve  the  pursuer  of  the  expense  of  her  maintenance  in 
future. 

Note, — The  procurator  for  the  defr.  rested  his  defence  upon  two 
grounds,  1st,  That  pursuer  had  feiled  to  identify  the  Allan  M'Phee  mentioned 
in  the  record  with  the  Allan  M'Phee  spoken  of  by  the  witnesses;  and,  2nd, 
That  ihey  had  failed  to  prove  that  the  Allan  M'Phee  mentioned  in  the 
reoord  was  bom  in  the  parish  of  Morven.  The  8.S.  thinks  that  the 
identification  is  made  out  The  witness  Bobertson  says  that  the  pauper, 
Allan  M'Phee,  informed  him,  in  reply  to  his  inquiries,  that  his  &ther^s 
name  was  Malcolm  M'Phee,  and  his  mother's  name  was  Emily  Cameron; 
also  that  his  father  and  mother  at  one  time  resided  at  Kilmory  fium,  in 
the  parish  of  Ardnamurchan;  likewise  that  he  had  a  half-sister  named 
}fargaret  tf  TIM/  or  MamillsOy  vho  resided  at  Ach«nuch|  Ardnamnxdiao. 
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The  evidence  of  the  witness  Sutherland  is  to  the  same  effect  Their  evidence 
as  regards  the  names  of  father  and  mother  and  the  residence  at  Eilmoiy, 
completely  tallies  with  that  of  widow  Catherine  Cameron,  Angus  M'Phee, 
and  Helen  Campbell.  True,  Margaret  MThee,  or  MacmUlan,  does  not  say 
that  she  is  the  half-sister  of  Allan  M'Phee,  but  she  says  that  her  father 
was  Malcolm  M'Phee,  sometime  farmer  at  Kilmory,  her  mother's  name 
being  Mary  Campbell  Connecting  this  statement  with  the  copious  evidence 
that  Malcolm  MThee  was  Alhin  M'Phee's  father,  it  follows  that  Margaret 
MThee,  or  Macmillan,  was  his  half-sister. 

It  is  after  very  considerable  hesitation  that  the  S.S.  has  arrived  at  the 
conclusion  that  the  pursuer  has  established  that  the  pauper,  Allan  MThee, 
was  bom  in  the  parish  of  Morven.  His  evidence,  as  communicated  through 
the  witnesses  Robertson  and  Sutherland,  did  not  at  first  appear  to  the  S.S. 
to  be  admissible,  seeing  that  the  place  of  his  birth  was  not  a  fact  that  could 
possibly  come  within  his  own  proper  knowledge.  But  the  case  of  Hay  v. 
Murdoch^  19th  January,  1854,  referred  to  by  the  pursuer's  procurator, 
attaches  a  certain  value  to  similar  evidence,  the  Court,  in  that  case,  holding 
that  an  ex  pott  facto  entry  in  the  parish  register,  together  with  a  written 
memorandum  by  the  pauper  that  an  entry  of  a  wrong  date  had  been  made 
in  the  register,  and  evidence  that  he  uniformly  stated  hinudfto  have  been  born 
in  the  parish  in  question,  was  sufficient,  in  the  circumstances,  to  establish 
that  he  was  bom  in  that  parish.  It  fell  from  the  bench  that  the  evidence 
which  they  held  enough  in  this  case,  would  not  be  held  sufficient  in  a  case- 
of  pedigree.  "  Antiquity  "  was  an  element  which  had  some  influence  with 
the  Lord  Ordinary,  in  holding  the  evidence  sufficient  The  S.S.  has 
further  been  considerably  impressed  by  a  dictum  on  this  case,  by  Mr  Dick- 
son, in  his  work  on  "  Evidence,"  viz.: — **  In  cases  of  settlement  slight  evi- 
denee  suffices  to  shift  the  burden  of  proof."  The  Sheriff-Substitute 
considers  the  present  a  weaker  case  than  that  of  Hay,  as  there,  there  was 
an  entry  of  the  birth  in  the  register,  no  doubt,  however,  most  irregularly 
inserted,  and  which  would  not  have  been  looked  at  in  a  case  of  propinquity; 
but  on  the  footing  of  the  deceased  pauper's  evidence  being  admissible,  he 
thinks  that,  viewed  in  connection  with  facts  elicited  from  the  other 
witnesses,  sufficient  evidence  has  been  adduced  to  make  out  the  pursuer's 
case.  It  is  proved  by  the  witness  Robertson,  that  the  pauper  informed 
him  that  he  was  bom  in  the  parish  of  Morven;  that  his  age  on  20th  June, 
1862,  was  66;  that  afterwards,  in  reply  to  repeated  inquiries  on  the  sub* 
jeet,  he  always  stated  most  particularly  that  he  was  bom  in  that  parish; 
that,  in  reply  to  inquiries,  he  mentioned  that  his  father^s  name  was 
Malcolm  M'Phee,  and  his  mother's  name  was  Emily  Cameron,  and  that 
they  at  one  time  resided  at  Kilmory  farm,  in  the  parbh  of  Ardnamurchan. 
SuUierland's  evidence  is  to  the  same  effect,  and  he  adds  that  the  pauper 
stated  to  him  that  he  was  bom  in  liddesdale,  but  did  not  state  in  what 
particular  part  of  Liddesdale. 

The  following  items  of  evidence  elicited  from  the  other  witnesses,  appear 
to  oorroborate  and  confirm  the  pauper's  statement 

Widow  Catherine  Cameron,  Angus  M*Fie,  and  Helen  Campbell,  agro^ 
with  the  pauper  that  Malcolm  M'Phee  and  Emily  Cameron  were  his  &ther 
and  mother,  and  that  they  resided  for  some  time  at  Kilmory,  in 
Ardnamurchan. 

John  M'LacUan,  who  would  be  80  years  old  on  12th  January,  1868,* 
having  been  bom  on  12th  January,  1788,  when  three  or  four  years  old 
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went  to  BosipoU  on  tho  very  day  on  whicli  Malcolm  M'Phee  and  his  wife 
left  it  (he  does  not  say  for  what  place),  and  at  that  time  M'Phee  had  no 
children.  This  indicates  about  the  year  1792  as  the  date  of  M'Phee'a 
leaving  Resipoll. 

Angas  M'Fie,  nephew  of  Malcolm  MThee,  77  years  of  age  in  Febraaiy, 
1867,  remembers  that  M'Phee  and  his  wife  resided  at  Liddesdale,  about 
the  year  1795;  about  that  time  he  went  to  their  house  along  with  his 
father;  that  they  then  removed  from  liddesdale  to  Kilmory,  in  Ardnamnr- 
ohan.  He  knew  the  pauper,  but  does  not  say  whether  he  saw  him  at 
liddesdale  or  not 

Widow  Helen  Campbell,  80  years  of  age,  or  two  years  more,  on  Ist 
Hay,  1867,  says  that  her  father  became  tenant  of  Liddesdale,  in  Morven, 
and  that  they  went  there  from  Tobermoiy,  the  year  the  British  Fishery 
Society  began  their  settlement  there.  She  was  then  between  six  and 
seven  years  old.  Malcolm  MThee  was  a  workman  with  her  father  at 
liddesdale.  She  had  heard  her  deceased  brother,  Donald,  speaking  to  her 
sister,  Flora,  that  Malcolm  MThee*8  wife,  Emily  Cameron,  had  a  baby  on 
the  breast  called  Allan  M'Phea  She  was  then  a  lassie  going  to  the 
school.  M'Phee  and  his  wife  left  Liddesdale  when  she  was  about  twelve 
years  of  age.  She  had  heard  her  brother  saying  to  her  sister  that  they 
had  a  wean  on  the  breast  at  the  time  they  left  Liddesdale.  She  never  aaw 
the  wean  herself;  that  MThee  and  his  wife,  after  leaving  Liddesdale,  went 
to  Eilmory,  in  Ardnamurchan;  that  she  had  heard  her  father,  who  is  dead, 
say  that  it  was  he  that  got  MThee  the  share  of  the  lands  of  Eilmory;  that 
she  had  heard  her  brother  say  that  the  infant,  Allan  M'Fie  was  named 
after  Allan  (Og)  M'Dougall  in  Auchalick,  near  liddesdale.  She  could  not 
^11  when  M*Phee  came  to  Liddesdale,  but  it  was  a  "  wheen"  years  after 
she  came.  •  MThee  did  not  remain  at  Liddesdale  more  than  a  year;  that 
it  was  during  the  time  he  was  at  Liddesdale  that  she  had  heard  her  brother 
speaking  to  her  sister  about  the  wean,  AUan  MThee,  but  she  could  not  say 
whether  it  was  immediately  after  they  came  to  Liddesdale  or  immediately 
before  they  went  away;  that  when  she  was  young  and  on  the  farm  it  was 
said,  through  the  family,  that  Malcolm  MThee  had  a  baby,  and  that  it  was 
to  be  called  Alhin,  after  Allan  M*Dougall,  Auchalick. 

Widow  Catherine  Campbell,  Kilmory,  82  years  of  age  (13th  March,  1867), 
says  Malcolm  MThee  and  his  wife  Emily  or  Yere  Cameron  had  a  son 
liamed  AlUn  MThee;  that  about  71  years  ago  she  went  with  her  £sther 
and  mother  to  reside  at  Kilmory,  in  Ardnamurchan,  and  at  that  veiy 
Whitsunday,  Malcolm  MThee  and  his  wife  came  to  reside  also  at  Kilmory. 
^hey  took  with  them  a  child  named  Allan;  she  saw  the  child;  it  was  an 
infant  on  the  breast  then  and  for  a  long  time  afterwarda  She  was  sure  the 
child  was  younger  than  six  months  when  she  first  saw  it  She  did  not  see 
MThee  and  his  wife  and  in&nt  in  Liddesdale,  but  she  saw  them  entering 
Eilmory. 

.  These  facts  point  somewhere  about  the  year  1796  as  the  date  of  the 
pauper's  birth,  and  thus  are  confirmatory  of  the  statement  made  by  him  to 
the  inspector  on  20th  June,  1862,  that  he  was  then  66  years  of  age.  They 
£irther  lead  to  the  presumption  that  he  was  bom  at  Liddesdale^  in  the 
jparish  of  Morven.  Standing  by  themselves,  they  by  no  means  prove  this; 
but  tested  by  what  was  held  as  sufficient  evidence  in  the  case  of  Hay,  these 
facts,  taken  in  connection  with  the  pauper's  statements  to  Robertson  and 
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Satherland,  seem  to  amoant  to  proof  enoagh,  though  far  from  strong,  that 
Morven  was  the  birth  parish  of  the  paaper  Allan  MThee. 

The  S.  S.  thinks  that  there  should  be  some  modification  of  expenses^  as 
the  pursuer  might  have  avoided  many  steps  of  procedure. 

The  Sheriff,  on  appeal,  adhered. 

NoU. — The  Sheriff  has  considered  the  proof  attentively,  and  though 
there  is  a  great  deal  of  force  in  some  of  the  arguments  ingeniously  urged 
in  the  petition  for  the  defender,  he  agrees  in  the  conclusion  at  which  the 
S.  S.  has  arrived.  It  is  true,  as  he  remarks,  that  the  case  is  not  a  strong 
one,  and,  but  for  its  strong  resemblance  to  that  of  Hay  v.  Murdoch^  there 
might  have  been  difficulty  in  holding  the  pursuer's  case  made  out  But 
the  Sheriff  can  scarcely  agree  that  this  is  a  weaker  case  than  that  made  by 
the  pursuer  in  Hay  v.  Murdoch.  No  doubt  there  was  an  irregular  ex  post 
fado  entry  in  the  parish  register;  but  it  was  looked  on  not  as  having  any 
independent  weight,  such  as  to  render  it  available  in  a  question  of  propinquity, 
but  merely  as  a  circumstance  corroborating  the  statements  of  the  pauper's 
deceased  husband,  whose  birth-place  was  in  question.  Here  the  pauper's 
husband  made  deliberate  and  circumstantial  statements  as  to  the  parish  of 
his  birth,  and  these  are  corroborated,  not,  indeed,  by  an  entry  of  any  kind, 
bat  by  the  testimony  of  aged  witnesses.  The  evidence  of  Widow  Catherine 
Campbell,  Angus  MThee,  and  Widow  Helen  Campbell,  taken  together, 
makes  such  a  corroboration  of  the  statements  of  the  deceased  Allan  MThee, 
OS  to  convince  the  Sheriff  that  he  was  born  at  Liddesdale,  in  Morven,  as 
alleged  by  him. 

The  deceased  pauper  stated  that  he  was  baptized  by  the  Bev.  Donald 
MacNaugfaton,  described  as  assistant  to  Dr  or  Mr  M^Leod  of  Morven.  The 
defender  led  evidence  to  show  Mr  M'Leod,  the  minister  of  the  parish  of 
Morven  at  the  time  in  question,  never  had  any  assistant  But  one  of  his 
witnesses,  Dugald  M'Lachlan,  mentions  that  there  was  a  missionary  minister 
named  Donald  MacNaughton,  at  Strontian,  in  the  adjoining  parish  of 
Ardnamurchan,  and  that  it  was  usual  for  families  at  or  near  liddesdale, 
which  is  a  farm  on  Loch  Sunart,  to  attend  church  at  Strontian,  which  was 
but  a  short  distance  by  boat  across  the  loch,  while  the  church  and  manse  of 
Morven  are  a  considerable  distance  across  the  hills.  The  same  reason  would 
lead  to  a  child  being  baptized  at  Strontian  rather  than  Fionary.  The  Sheriff 
thinks  this  rather  an  interesting  confirmation  of  Allan  M'Phee's  statement, 
and  he  is  not  moved  by  other  witnesses  proving  that  the  minister  of  the 
Parliamentary  Church  of  Sunart,  was  truly  named  Donald  M'Nicol,  especially 
as  in  Qaelic,  he  understands,  the  two  names  are  scarcely  distinguishable. 

It  does  not  appear  to  the  Sheriff  that  the  pursuer  is  under  the  necesdty 
of  proving  the  negative  proposition  that  M'Phee  had  no  residential  settle- 
ment anywhere.  The  Inspector  of  Paisley,  in  1862,  made  inquiries  of 
M'Phee^and  about  Ayr,  and  satisfied  himself  he  had  no  residential  settlement, 
and  he  intimated  a  daim  on  Morven,  long  before  MThee's  death.  The 
pontionthen  taken,  and  since,  has  been  simply  a  denial  of  the  pauper's 
birth  in  Morven.  He  has  not  indicated  any  other  parish  which  ought  to 
be  called  as  that  of  settlement 

The  Sheriff  has  considered  the  pursuer's  argument  against  a  modification 
of  expenses,  and  the  defender's  argument  that  no  expenses  should  be 
allowed.  But  he  agrees  with  the  Sheriff-Substitute  that  expenses  should 
be  given  with  some  modification,  the  extent  of  which  will  be  better  judged 
of  when  the  details  of  the  pursuer's  account  are  seen. 

AU.-^ohn  Maccailxm.'^^AlU'-WiUicm  Sproai. 
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SHERIFF  COURT  OP  PERTHSHIRE,  PERTH.—Sheriff  Babcijly. 
Afp. — Hay,  in  Barb's  Seqaestration. — April  24,  1869. 
Sequestration — Claim — Ranking. — Ironside,  the  trustee,  on  9th  April, 
pronounced  the  following  deliverance  upon  a  claim  for  Hay: — 

**  25. — David  Hay,  farmer,  Congalton,  near  Haddington, 
"  1.  Accoont  for  a  chestnut  horse,  sold  bankrupt  on  8th 

Oct,  1868, £63  10  0 

Interest, 0    8  6 


£62  18  6 
"Against  this  sum  the  claimant  imputes,  in  part  payment, 
the  price  of  a  pony  purchased  at  the  public  roup  of  the 
bankrupt's  stock  on  16th  Nov.,  1868,     -     £15  0  0 
And  the  price  of  two  horses  purchased 
from  the  bankrupt,  by  private  bargain, 
on  ISth  November,  for         -        -        -        35  0  0 


50    0  0 


"Reducing  the  balance  due  to  claimant  to    -  -  £12  18  6 

"2.  Pencil  memorandum  by  bankrupt^  dated  1st  November,  1868, 

as  to  price  of  chestnut  horse. 
"  3.  Affidavit  by  the  claimant,  dated  8th  January,  1869. 

"  The  trustee,  in  respect  the  pony  was  purchased  at  the  public  roup  of 
the  farm  stock  on  16th  November,  sustains  the  claimant's  claim  to  impute 
that  sum  in  part  payment  of  his  debt;  but  in  respect  the  purchase  of  the 
two  horses  on  18th  November,  1868,  does  not  appear  to  have  been  by 
public  roup  or  in  public  market,  and  was  within  nine  days  of  the  date  of 
the  sequestration,  refuses  to  allow  the  price,  being  £35,  to  be  imputed  by 
the  claimant  in  extinction,  pro  tanto,  of  the  balance  of  £47  18s  6d  due  to 
him,  after  deducting  the  £15;  the  said  sum  of  £35  being  an  asset  due  to 
the  trustee  for  the  gener.il  behoof!  If  this  deliverance  should  become  final, 
the  claimant  will  be  ranked  for  £47  I83  Gd,  and  he  will  have  to  pay  the 
£35  to  the  trustee." 

Appeal  against  the  deliverance,  so  far  as  it  refuses  to  allow  the  £35  to 
be  imputed  in  extinction,  pro  tanto,  of  the  sum  or  balance  of  £47  18s  6d. 

A  record  having  been  made  up,  the  Sheriff-Substitute  appointed  parties 
to  be  heard  "with  reference  to  the  matter  undemoted." 

Note. — Is  it  competent  for  a  trustee  to  rank  a  claimant  for  a  larger 
amount  than  what  he  claims,  so  as  thereby  to  decide  a  claim,  by  the  trus- 
tee representing  the  bankrupt  estate,  against  the  claimant?  Suppose  tiie 
Sheri£^  in  this  appeal,  to  adopt  the  trustee's  view,  and  rank  the  claimant 
for  more  than  his  clum,  this  will  not  enable  the  trustee  to  recover  from  the 
daimant  the  £35,  the  price  of  the  two  horses  purchased  by  the  daimant 
firom  the  bankrupt,  and  sought  to  be  reduced,  as  a  preference.  This  cUim 
must  be  set  up  in  a  separate  action,  either  before  the  Court  of  Session  or 
in  another  county.  This  action  might  be  resisted,  and  under  a  totally 
different  form  of  process  and  appeal  from  what  is  adopted  in  bankruptcy. 
Would,  in  that  case,  the  judgment  here  given  be  held  as  ret  judicata  t 
Would  it  not  have  been  preferable,  either  to  have  sisted  the  claim  until  the 
trustee  made  good  his  reductive  action  in  the  competent  forum  and  in  the 
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proper  formi'^^T,  miglit  the  claimant  have,  in  the  meantime^  been  ranked 
for  his  claim  as  made,  preserving  entire  the  trustee's  claim  for  the  £35,  as 
well  as  the  claim  of  the  appellant  for  farther  dividend,  and  which  might 
haye  been  set  aside? 
And  thereafter  pronoanced  the  following  interlocutor : — 
Perth,  6th  July,  1869. — Having  heard  parties*  procurators,  and  made 
avizandum  with  the  proceedings,  sustains  the  appeal:  Finds  the  trustee, 
admitting  the  sum  forming  the  claim  against  the  estate,  it  was  incompetent 
in  him  to  refuse  a  deduction  made  by  the  claimant,  and  to  rank  him  for  a 
som  greater  than  claimed  under  oath,  and  thereby  seek  indirectly  to  decide 
a  daim  by  the  estate  against  the  appellant;  so  far  reverses  the  decision  of 
the  trustee,  and  remits  to  him  to  rank  the  appellant  for  the  sum  claimed 
by  him,  under  such  reservation  of  the  claim  of  the  estate  against  the 
claimant  as  may  keep  open  the  same  for  determination  in  due  course  of 
law;  decerns  against  the  trustee,  at  the  instance  of  the  claimant^  for  one 
guinea  of  costs,  with  the  expense  of  extract 

Note. — ^The  solicitor  for  the  trustee,  at  the  debate,  could  scarcely  support 
the  deliverance  of  the  trustee.  It  was  the  duty  of  the  appellant  at  the  first 
hearing,  to  have  started  the  incompetency  of  the  deliverance.  It  is  said 
that  the  Court  hinted  at  the  objection;  but  both  parties  certainly  went 
into  the  legality  of  the  deduction  of  the  £35,  and  the  validity  of  the  sale 
as  a  preference.  Parties  being  widely  opposed  on  facts,  a  full  record  was 
ordered,  and  even  under  the  answers  the  appellant  took  no  plea  of  incom- 
petency.    He,  therefore,  is  only  entitled  to  the  costs  of  the  first  hearing. 

SHERIFF   COURT    OF   ZETLAND.— Sherife  Giffobd  and  Mure 
Bannatyne,  kto:  v.  Stove  &  Co. — April  24  and  June  2,  1869. 

Affreightment — BUI  of  Lading — Retention, — This  was  an  action  on  the 
contract  of  affreightment,  in  which  the  defence  was  that  the  whole  goods 
acknowledged  by  the  bill  of  lading  had  not  been  delivered  to  the  defenders, 
the  assignees,  and  that  the  latter  were  entitled  to  retain  the  value  of  the 
goods  which  were  not  delivered  against  the  owners  of  the  vessel,  who  were 
pOTBaing  for  freight  After  proof  the  defence  was  repelled.  The  facts 
appear  from  the  interlocutors  and  notes  annexed: — 

Lerwick,  24th  April,  1869. — ^The  Sheriff-Substitute  having  heard  parties, 
made  avizandum,  and  considered  the  closed  record,  proof,  and  productions, 
finds,  in  point  of  fsust,  (1)  that  by  charter  party,  No.  5  of  process,  the  pursuers, 
by  their  ship's  master,  engaged  that  their  ship,  the  ''  Fair  Maid/'  should 
proceed  to  Drammen,  in  Norway,  and  there  load  from  the  defenders'  agent  • 
a  fall  and  complete  cargo  of  battens,  and  thence  proceed  to  Lerwick,  and 
there  deliver  the  same,  on  being  paid  freight  at  the  rate  of  twenty-six 
shillings  sterling,  per  Drammen  standard.  (2)  That  the  said  ship  went  to 
Drammen;  there  loaded  from  Messrs.  Anderson  and  Hansen,  the  sellers  of 
the  wood  and  the  charterer's  agents,  a  cargo  of  battens.  (3)  That  all  the 
battens  taken  on  board  at  Drammen  were  delivered  at  Lerwick  to  the 
defenders,  and  that  no  battens  so  taken  on  board  were  lost,  or  destroyed, 
or  put  away  during  the  voyage,  or  remained  on  board  the  ship  undelivered 
to  the  defendera  (4)  That  the  vessel  arrived  at  Lerwick  on  the  7th  or 
8th  July  last,  and  on  the  following  morning,  in  the  absence  of  the  captain, 
one  of  the  defenders  directed  the  unloading  of  the  wood  to  begin,  and  that 
the  discharge  of  the  cargo  was  continued  until  the  afternoon  of  the  13th. 
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July,  when  the  whole  eaigo  of  battens  was  ddlYered  into  the  hands  of  the 
defenders  and  their  workmen.  (5)  That  neither  the  ship's  master,  nor  the 
defenders,  took  any  steps  to  count  and  measure  the  battens  at  the  time  of 
delivery,  bat  that  one  of  the  defenders  b^gan  to  do  so  some  time  thereafter, 
and  that  on  27th  July  last,  they  wrote  to  Messrs.  Anderson  and  Hanaen, 
alleging  that  the  latter's  invoice  did  not  agree  with  the  number  of  battens 
received,  and  that  the  quantity  short  amounted  to  778  feet  (6)  That  a 
few  battens  were  sold  by  the  defenders  during  the  course  of  delivery  of  the 
cargo.  (7)  That  during  the  process  of  delivery,  which  extended  over 
several  dbays,  a  considerable  number  of  battens  lay  on  the  ground  at  the 
roadside  during  the  ni^t,  and  that  no  watchers  were  employed  to  watch 
said  battens,  until  they  were  safe  within  the  defenders'  wood-yard.  (8)  That 
a  certificate  of  the  quantity  of  said  cargo  of  battens  was,  in  conformity  with 
the  Merchant  Shipping  Act,  lodged  with  the  custom  house  offidak  at 
Lerwick,  and  that  the  diffisrence  of  the  quantity  of  wood  in  the  bill  of 
lading,  No.  1 1  of  process,  and  in  said  certificate,  amounts  to  288  feet  con- 
form to  No.  26  of  process  under  the  hand  of  an  officer  of  cnstoma  (9) 
That  the  contract  between  Messrs.  Anderson  and  Hansen,  the  venders,  and 
the  defenders,  the  vendees  of  said  cargo,  was  made  according  to  the 
Christionia  standard,  which  contains  2520  lineal  £eet,  but  that  the  contract 
of  afEreightment  betwen  the  pursuers  and  defenders  was  made  according  to 
the  Drammen  standard,  which  contains  1080  lineal  feet,  and  that  in  the 
bill  of  lading,  No.  11  of  process,  the  quantity  is  stated  according  to  the 
Drammen  standard,  and  that  the  calculations  in  said  bill  of  lading  were 
made  by  the  said  venders.  (10)  That  the  quantity  of  wood,  according 
to  the  Christiania  standard,  put  on  board  the  sud  vessel,  does  not  appear, 
and  has  not  been  proved  in  this  process.  (11)  That  a  full  and  complete 
cargo  of  battens  was  loaded  on  board  the  said  vessel  in  terms  of  the  charter 
party.  Finds,  in  point  of  law — (1)  That  the  pursuers,  in  whose  ship  the 
said  cargo  of  battens  was  carried,  having  delivered  said  cargo  to  the 
defenders,  the  consignees  were  entitled,  upon  said  delivery,  to  immediate 
payment  of  the  £reight  agreed  upon.  (2)  That  in  a  question  between  the 
pursuers,  as  shipowners,  and  the  defenders,  as  consignees  of  the  cargo,  the 
latter  are  not  entitied  to  retain  the  freight  in  security  and  payment  of  a 
claim  which  depends  upon  proof  of  the  allegation  that  the  ship's  master 
had  signed  bills  of  lading  for  a  greater  quantity  of  battens  tluui  he  had 
received  on  board,  and  that  a  bill  of  lading,  signed  by  the  ship's  master, 
obliges  the  shipowner  only  to  the  extent  of  the  goods  actually  received  on 
board.  (3)  That  while  the  bill  of  lading  is  not  conclusive  in  such  drcnm- 
stances  agunst  the  shipowners,  it  is  so  against  the  ship  master,  unless  he 
can  exonerate  himself  by  showing  that  there  was  no  default  on  his  part, 
and  fraud  on  the  part  of  the  shipper,  or  the  holder  thereof  (4)  That  there 
being  no  proof  of  any  breach  of  charter  party,  the  defenders  are  not  entitled 
to  retain  any  portion  of  the  freight  in  security  and  payment  of  alleged 
damage.  Therefore  reserving  all  claims  competent  to  the  defenders  against 
the  ship's  master,  or  which  they  may  esteblidi  by  sufficient  evidence,  and 
to  him  his  defence,  the  Sheriff-Sabstitute  decerns  against  the  defenders  for 
the  sum  of  thirty-seven  pounds  ten  shillings  and  sixpence,  being  the  amonnt 
of  the  account  sued  for,  under  deduction  of  the  sum  of  twenty-six  pounds 
seventeen  shillings  and  one  penny  sterling,  paid  to  account  under  an  interim 
decree  dated  12th  November,  1868,  with  interest  on  the  said  sum  of  jC37 
lOs  6d,  at  the  rate  of  five  per  cent,  from  the  13th  day  of  July  last  till  paj- 
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ment  Finda  the  parsaera  entitled  to  expenses,  allows  an  account  thereof 
to  be  lodged  in  process,  and  remits  the  same  to  the  anditor  of  Conrt  to 
tax  and  report,  and  decerns. 

2{oU, — ^Tbis  is  an  action  for  a  balance  of  freight^  and  it  is  quite  clear 
law  that,  in  the  absence  of  stipulation  to  the  contrary,  the  pursuers  were 
entitled  to  immediate  payment,  as  soon  as  the  cargo  was  delivered.  But 
the  defenders  alleged  that  the  bill  of  lading  signed  by  the  ship*s  master 
acknowledges  receipt  of  a  greater  number  of  battens,  to  the  extent  of  778 
feet  of  wood,  than  was  actually  delivered  to  them,  and  that  the  pursuers 
are  responsible  to  them  for  the  deficiency.  This  contention  would  have 
been  sustained  if  it  had  been  proved  that  any  battens  taken  on  board  at 
Drammen  had  not  been  delivered  at  Lerwick.  But  there  are  at  least  four 
witnesses  who  prove  that  every  foot  of  wood  of  the  kind  called  battens 
taken  on  board  at  Drammen  was  delivered  to  the  defenders.  And  the 
defence  seems  to  resolve  into  this  that  the  captain  had  signed  a  bill  of 
lading  at  Drammen  for  a  greater  number  of  battens  than  he  actuaUy 
received,  and  that  the  pursuers,  the  shipowners,  ought  to  be  made  respon- 
sible for  his  error,  but  whatever  may  have  been  thought  formerly,  this  is 
not  now  law  either  in  England  or  Scotland.  In  Shee*s  Abbott's  Treatise 
on  Merchant  Shiping,  (p.  236,  lOth  edition)  it  is  laid  down  that 
''between  the  shipper  and  shipowner  the  bill  of  lading  is  not  conclusive;'* 
and  he  proceeds  to  quote  cases  in  which  judges  of  great  eminence  lay  it 
down  in  questions  between  such  parties  that  l£e  bill  of  lading  is  merely  a 
receipt  liable  to  be  opened  by  the  evidence  of  the  real  fiicts,  and  the  ques- 
tion was  left  to  the  jury  to  say  what  amount  of  goods  was  shipped.  So 
Addison  in  his  Treatise  of  Contracts,  (p.  462, 5th  Ed.)  kys  it  down  that  "  a 
bill  of  lading  signed  by  the  master  is  not  conclusive  upon  the  shipowner  as 
to  the  shipment  of  the  goods  mentioned  therein."  In  the  Treatise  on 
Shippmg,  by  Maude  and  Pollock,  it  is  said,  (pp.  264  and  265,  3d  Ed.), 
"  The  master  has,  as  against  his  owner,  no  authority  to  sign  bills  of  lading 
for  goods  not  received  on  board,  nor  has  he  power  to  charge  hU  cwnen  hy 
tigning  bilU  of  lading  for  a  greater  qwmtUy  of  goods  than  those  on 
Uiord^  and  all  persons  taking  bills  of  lading  by  indorsement,  or  otherwise, 
must  be  taken  to  have  notice  'of  this.'"  The  recent  case  of  McLean  4s 
H<ipeY,  Munek,  June  14,  1867,  shows  that  the  law  as  above  stated  has 
been  adopted  by  the  Supreme  Court  of  Scotland.  The  defenders  found  on 
the  provisions  of  the  Act  18  &  19  Vict,  c.  3.  But  the  third  section  of  that 
Act,  to  which  reference  must  be  made,  merely  enacts  that  the  bill  of  lading 
is  ''conclusive  evidence  of  such  shipment  as  against  the  master,"  and  that 
enactment  baa  certain  exceptions,  under  which  the  master  may  exonerate 
l^imaelf 

The  question  is.  What  are  the  facts  of  this  case,  and  how  much  wood  was 
flhipped  at  Drammen?  Unfortunately,  the  facts  are  still  involved  in  a  great 
deal  of  obscurity,  which  the  proof  has  not  cleared  up.  The  only  clear 
&ct  is  that  all  the  battens  taken  on  board  at  Drammen  were  delivered  at 
Lerwick  to  the  defenders,  and  it  is  this  that  entitles  the  pursuers  to  a 
decree  lor  the  freight.  In  reference  to  the  other  &cts  it  is  thought  that 
the  master  at  Drammen,  and  defenders  and  master  at  Lerwick,  have  by 
their  actuigs  made  it  impossible  now  to  say  what  the  real  state  of  matters 
ia.  The  contract  of  sale  was  made  by  one  standard,  and  that  of  affireight- 
ment  made  by  another.  The  ''tally"  which  the  master  endeavoured  to  keep 
at  Dnunmen  was  simply  of  the  number  of  the  battens  brought  alongside 
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the  sMp.  The  bill  of  lading  is  made  oat  in  dozens  of  battens  of  certain 
lengths,  Tarying  from  30  to  7  feet,  and  the  shippers  redaced  the  numbers 
in  the  bill  of  lading  from  the  Christiania  standard  to  the  Drammen  standard. 
It  is  apparent  that  error  calcnli  ooold  easily  creep  into  their  calcalations, 
and  there  are  no  means  in  the  process  of  checking  these.  Thns  the  fanlt 
may  be  that  of  Anderson  &  Hansen.  Bat  it  is  also  thought  that  the 
master  ought  not  to  have  certified  to  a  gross  number  of  feet  of  battens 
which  he  never  calculated,  nor  to  a  certain  number  of  dozens  and  pieces  of 
various  lengths  which  were  never  assorted  by  him.  He  may  have  involved 
himself  in  responsibility  thereby,  but  he  does  not  by  so  doing  involve  his 
owners.  Again  in  place  of  landing  the  cargo  on  the  beach  at  Lerwick, 
in  assorted  lengths  under  the  care  of  watchers  for  both  parties,  and  com- 
paring the  quantities  with  the  measurement  and  numbers  of  the  bill  of  lading, 
the  defenders  and  the  master  kept  no  reckoning  either  of  what  was  delivered 
or  received,  and  that  process  was  begun  in  the  absence  of  the  master.  A 
good  many  battens  lay  on  the  roadside  each  night,  and  it  is  impossible  to 
tell  what  may  have  happened.  It  is  thought  that  the  duty  and  the 
responsibility  of  the  master  ceased,  as  the  battens  were  handed  over  the 
side  of  the  diip  to  the  defenders. 

Again,  some  error  must  have  arisen  from  the  fiict  that  the  stevedores  cat 
some  of  the  battens  to  get  them  stowed,  and  from  another  &ct  spoken  to 
by  the  mate  only>  that  towards  the  end  of  the  loading  certain  battens  were 
removed  and  others  substituted  to  secure  the  same  object  But  where  tlfe 
fault  lies,  and  to  what  extent  each  of  the  above  facts  have  contributed  to 
the  discrepancy,  it  is  impossible  to  say;  and  it  is  satisfisustory  that  for  the 
purposes  of  this  process,  it  is  unnecessary  to  fix  them.  Further,  it  is  re- 
markable that  the  defenders  did  not  verify  their  measurements  and  calcal- 
ations of  the  cargo  by  a  second  witness.  The  whole  case  of  the  defence 
depends  on  the  evidence  of  one  of  the  defenders,  except  in  one  small  parti- 
cular. It  is  thought  this  is  not  sufficient  to  establish  their  case  in  a  Court 
of  law.  Now,  undoubtedly  the  pursuers  are  not  entitled  to  freight  for  wood 
they  have  not  carried,  but  they  have  calculated  their  daim  by  a  document 
made  out  by  the  defenders'  own  agents,  and  the  freight  of  the  wood  alleged 
to  be  deficient  is  so  trifling,  being  a  fraction  of  one  Drammen  standard,  &t 
even  if  it  could  be  held  proved,  which  it  cannot,  that  that  amount  of  wood 
was  not  carried,  it  is  scarcely  worth  while  to  make  the  deduction. 

The  interest  of  the  master,  as  owner  in  the  '*Fair  Maid,"  is  neither  stated 
nor  proved.  Hence  arises  the  necessity  for  the  reservation  in  the  inter- 
locutor. 

As  to  the  allied  breach  of  charter  party  by  carrying  some  fire  wood  of 
two  feet  long,  and  a  few  slab  boards,  it  is  to  be  observed  that  the  freight 
was  stipulated,  not  at  so  much  per  ton  of  the  ship's  burden,  but  rateably 
at  so  much  per  1080  feet  of  wood.  A  full  and  complete  cargo  of  battens 
was  carried,  and  a  deck  load  taken,  which  is  beyond  a  full  and  complete  cargo, 
and  no  shorter  battens  than  7  feet  were  taken.  It  is  thought  the  master 
was  not  to  blame  because  he  filled  up  the  vacant  space,  which  could  not 
hold  such  battens,  with  a  little  fire  wood.  K  there  had  been  any  vacant 
space  in  the  ship,  it  is  evident  the  owners  would  have  a  claim  for  dead 
freight,  as  it  is  called;  on  the  other  hand,  the  stipulation  of  a  full  and  com- 
plete cargo,  where  the  freight  is  chageable  pro  rata,  is  made  in  Cetvour  of  the 
ship,  not  of  the  charterer,  and  there  is  no  doubt  the  cargo  of  battens  was 
full  and  complete. 
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Edinburgh^  2nd  Jone^  1869. — ^The  Sheriff  having  considered  the 
defenders'  appeal  against  the  Sheriff-Substitate's  interlocutor  of  24th  April, 
1869,  with  the  proof  and  whole  process,  dismisses  said  appeal,  adheres 
to  the  interlocutor  appealed  against^  and  decerns. 

Note, — ^The  Sheriff  entirely  concurs  in  the  very  elaborate  and  ezhaustive 
interlocutor  and  note  of  the  Sheriff-Substitute. 

Although  there  is  a  great  deal  of  doubt,  and  a  good  deal  of  conflicting 
OTidence  in  reference  to  the  details  connected  with  the  sale,  shipment,  and 
delivery  of  the  cargo  of  battens  in  question,  the  claim  of  the  pursuers  to 
freight  really  depends  on  one  or  two  Deu^  which  the  Sheriff)  thinks  are 
stt^uently  established.  (1)  The  Sheriff  thinks  it  sufficiently  proved  that 
the  '<  Fair  Maid"  brought  to  Shetland,  and  delivered  in  Lerwick,  the 
wkde  baUens  aciuaUy  shipped  at  Drammen,  and  that  the  battens  so  shipped, 
and  80  delivered,  forme(^  in  a  reasonable  sense,  the  fuU  and  complete  cargo 
of  the  vessel  (2)  It  follows  that  for  the  cargo  so  shipped,  carried,  and 
delivered,  the  eUpukUed  freight  must  be  paid;  and  the  sum  decerned  .for 
seems  to  be  as  near  an  approximation  to  the  freight  of  the  actual  cargo 
earned  and  delivered  as  can  be  calculated,  deducting  the  advance  and  sum 
paid  to  account  (3)  The  Sheriff  is  clearly  of  opinion  that  it  is  no  defence 
to  an  action  for  freight  for  a  cargo  actually  carried,  that  the  ship  master 
has  signed  a  bill  of  lading  for  a  larger  quantity,  it  not  being  establi^ed  that 
the  ship  master  did,  in  point  of  £i^t,  receive  a  larger  quantity  than  that 
delivered  by  him  at  Lerwick. 

The  Sheriff  holds  it  to  be  quite  fixed  that  while  the  ship  master  is  to  be 
the  owners'  agent  to  the  effect  of  binding  them  for  goods  actually  received, 
he  is  not  their  agent  to  grant  obligations,  or  to  bind  them  for  goods  which 
he  did  not,  in  point  of  Set,  receive.  He  may  grant  a  receipt  for  what  he 
gets,  and  this  will  bind  the  owners;  He  cannot  grant  an  obligation,  or 
bind  the  owners  for  goods  which  were  never  delivered  to  him.  Accordingly 
in  the  recent  case  of  M'Zean  &  Hope  v.  Munck,  5  M.,  893,  an  action  by 
onerous  indorsees  of  a  bill  of  lading  against  the  shipowner,  for  short 
delivery  of  the  goods  specified  in  the  bill  of  lading,  was  found  irrelevant,  it 
not  bemg  averred  or  offered  to  be  proved  that  the  full  quantity  mentioned 
in  the  bill  of  lading  had  been  actually  shipped.  The  law  of  England,  as 
pointed  out  by  the  Sheriff-Substitute,  is  quite  dear  to  the  same  effect.  (4) 
The  shipment  of  the  fire  wood,  and  the  other  circumstances  founded  on  by 
the  defender,  do  not  in  the  slightest  affect  the  pursuer's  claim  for  the  freight 
of  goods  actually  carried. 

Now,  if  the  Sheriff  is  right  in  the  view  above  taken  of  the  &cts  and  law, 
there  is  an  end  of  the  case,  and  it  is  unnecessary  to  consider  the  disputed 
points  raised  on  the  record  and  in  the  proo£  It  is  quite  right  that  all 
chum  competent  to  the  defenders  against  the  master  should  be  reserved, 
but  it  seems  plain  that  no  relevant  defence  has  been  established  against  pay- 
ment of  the  freight  which  was  undoubtedly  earned  by  the  ''  Fair  Maid." 

Ad.—QxMwrighJL AU.— Duncan. 

SHERIFP  COURT,  LINLITHQOW.— Sheriflb  Mtmno  and  Home. 
NiooL  V.  Allans. — June  i  and  23, 1869. 

Sale^Indefimie  Quantity— FuUic  or  Private  Weighing  MaMnes, — 
Mr  David  Nicol,  auctioneer,  Falkirk,  sued  J.  i^  J.  Allan,  com  merchants, 
Bo*ne88»  for  MO  12s,  being  the  price  of  14  tons  of  straw,  the  alleged 
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contents  of  two  stacks  sold  by  him  to  them  on  31st  December,  1868.  In 
defence  it  was  stated  that  the  straw  only  weighed  9  tons  8^  cwt,  as  shown 
from  the  weigh  notes  of  the  steel  yard  of  John  Marshall  &  Co.,  potters, 
Bo'nessy  to  whom  the  defenders  sold  the  straw.  The  fiacts  of  the  case  are 
fally  stated  in  the  subjoined  Interlocutors. 

Linlithgow,  4th  Jane,  1869. — Having  again  considered  this  process,  with 
the  proof  adduced,  and  heard  parties'  procurators  thereon,  finds  that  the 
pursuer,  upon  the  31st  December,  1868,  sold  to  the  defenders  a  quantity 
of  straw,  the  contents  of  two  stacks  standing  at  the  time  at  the  fitrm  of 
Saltcoats,  near  Grangemouth,  as  per  sale  note  produced:  Finds  that  deUyery 
was  to  be  given  of  the  same  at  said  stackyard,  and  that  the  purchasers  were 
to  cart  it  away  from  thence  at  their  own  expense :  Finds  that  the  price  was 
at  the  rate  of  £2  18s  per  ton,  but  that  the  number  of  tons  in  all  had  not 
been  ascertained,  and  was  left  indefinite,  and  as  probably  being  firom  10  to 
14  tons:  Finds  that  the  defenders  resold  the  said  straw  at  an  advanced 
price,  but  otherwise  upon  the  same  terms  as  they  had  purchased  it,  to 
Marshall  &  Co.,  of  the  Bo'ness  Pottery:  Finds  that  Marshall  &  Co.  hepn 
to  take  delivery  upon  11th  January,  1869,  and  carted  said  straw  to  their 
works  at  Bo'ness  in  13  separate  cart  loads,  and  at  three  or  four  different 
times:  Finds  that  no  instructions  were  given  to  the  defenders  originally,  nor 
to  Marshall  &  Co.,  or  their  men,  as  they  got  delivery  as  to  the  weighing  of 
said  straw :  Finds  that  Marshall  &  Co.,  weighed  the  same  only  upon  their 
own  weighing  machine  at  their  pottery  at  Bo'ness,  except  four  cart  loads, 
which  were  idso  previouslv  weighed  upon  the  public  weighing  machine  of 
Bo'ness:  Finds  that  the  defenders  settl^  the  price  they  were  to  receive  firom 
Marshall  &  Co.,  by  the  weigh  notes  firom  their  said  weighing  machine,  and 
upon  coming  to  settle  with  the  pursuer,  they  delivered  to  him  the  same 
weigh  notes;  but  that  the  pursuer,  after  considering  the  matter,  declined 
to  receive  them  as  shewing  the  real  amount  of  the  weight,  as  not  being 
those  of  a  public  weighing  machine  and  a  public  weigher;  that  he  denies 
that  he  is  bound  to  recognise  any  other,  and  that  therefore  he  is  entitled  to 
demand,  failing  such  from  the  defenders,  the  highest  weight  said  stacks  of 
straw  were  alleged  to  contain,  or  at  least  the  highest  he  can  by  the  hest 
proof  now  in  his  power  make  out  that  said  straw  amounted  to:  Finds  that 
although  public  weighing  machines  are  established  in  many  towns  and  at 
different  places  in  the  county,  that  there  is  no  absolute  1^^  obligation  in 
the  lieges  to  repair  to  the  same  for  the  settlement  of  any  indefinite  bargain 
as  to  weight  between  themselves,  and  that  the  practice  of  using  them  for 
such  purpose  is  by  no  means  uniform  or  certain.  Finds,  however,  where 
the  price  depends  upon  the  weight,  and  nothing  is  said  as  to  the  weighing 
that,  in  general,  justice  demands  that  the  article  should  be  weighed  by  some 
neutral  party  and  on  some  neutral  weighing  machine,  and  that  such  public 
weighing  machines  are  best  adapted  for  such  a  purpose,  finds,  however, 
that,  in  this  case,  although  the  straw  in  question,  except  a  small  portion  of  the 
same,  was  passed  over  the  private  weighing  machine  of  the  purchasers  from 
the  defenders  only,  that  this  was  done  without  the  knowledge  of  said 
defenders,  that  all  was  done  apparently  in  optima  Jide;  that  it  had  been  the 
practice  of  said  second  purchaser  to  weigh  all  his  purchases  upon  his  own 
steelyard,  and  to  pay  for  the  same  accordingly.  That  the  defenders  settled 
with  them  on  the  footing  of  the  said  weigh  notes  of  their  weighing  machine, 
according  to  a  not  unusual  practice  of  the  said  defenders  and  of  the  oountryy 
that  said  weighing  machine  has  been  found  very  nearly  to  correspond  with 
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the  public  weighing  machine  at  Bo'ness,  which  would  have  been  otherwise 
probably  selected,  and  was  most  suitable  for  the  weighing  of  said  straw,  and 
which  has  been  found  to  be  itself  correct,  according  to  the  standard  weights. 
That  there  is  no  reason  to  suppose  that  the  same  was  not  fairly  and  regularly 
weighed  at  the  said  pottery  weighing  machine  by  the  servants  of  the  said 
Marshall  &  Co.,  and  that  the  modes  of  ascertaining  alleged  true  weight 
adopted  by  the  pursuer  in  his  proof,  both  scientific  and  practical,  are  but 
nDcertain  and  conjectural,  and  likely  to  be  further  from  the  truth  than  the 
mode  really  followed  in  the  matter  and  complained  o^  and  in  respect,  also, 
that  the  difficulty  has  arisen  in  some  decree  fix>m  the  fiiult  of  the  seller  in 
not  specifying  and  settling  the  mode  of  ascertaining  the  weight  of  said 
straw,  and  not  sending  his  servant  to  superintend  the  weighing  of  the  same. 
Sustains,  therefore,  the  weight  of  said  straw  as  so  found,  and  now  corrected 
by  the  report  of  Robert  Sanderson,  and  finds  the  same  to  have  been  9  tons  1 0 
cwt.,  and  the  price  for  which  the  defenders  are  liable  to  the  pursuer  to  be 
twenty-seven  pounds  eleven  shillings  accordingly,  and  restricts  the  pursuer's 
chum  to  said  sum,  and,  in  the  peculiar  circumstances  of  the  case,  finds  the 
pursuer  entitled  to  three  pounds  of  expenses,  including  those  of  the  reporter, 
and  decerns. 

Against  this  judgment  both  parties  appealed. — ^The  Sheriff  recalled  the 
interlocutor,  in  so  &r  as  it  finds  the  pursuer  entitled  to  £3  of  expenses, 
including  those  of  the  reporter;  finds  neither  party  entitled  to  expenses; 
and  finds  the  expense  of  the  reporter  to  be  equally  divisible  between  them, 
and  quoad  ultra  adheres  to  the  said  interlocutor,  and  dismissed  both  appeals. 

Xote. — The  Sheriff  was  much  impressed  with  the  body  of  evidence  in 
this  case  to  the  effect  that  the  quantity  of  straw  in  question  must  have 
been  larger  than  is  shewn  in  the  weigh  notes  produced,  and  that,  therefore, 
from  some  cause  or  other,  serious  inaccuracy  must  have  crept  into  the 
weighing.  If  the  Sheriff  had  seen  sufficient  ground  for  throwing  out  of 
view  the  actual  weighing,  he  would  have  found  the  defenders  liable  for  a 
larger  quantity  of  straw  than  is  shewn  by  the  weigh  notes;  but  he  has  not 
found  sufficient  ground  for  so  throwing  aside  the  actual  weighing.  Of  the 
thirteen  cart-loads  of  straw  delivered,  only  four  were  passed  over  a  public 
steelyard;  the  previous  nine  cart-loads  were  weighed  only  at  the  private 
steelyard  of  Marshall  &  Co.,  who  had  purchased  the  straw  from  the  defenders. 
The  Sheriff  thinks  the  whole  should  have  been  weighed  at  the  public  steel- 
yard, which  lay  in  the  way  of  the  carts;  but  he  has  not  found  in  the 
commercial  law  either  of  Scotland  or  England  any  authority  for  holding 
that  in  such  a  case  as  the  present  the  use  of  a  public  steelyard  is  imperative. 
He  connot,  therefore,  throw  aside  the  actual  weighing,  which  seems  to  have 
been  gone  about  fairly  and  carefully,  and  was  acquiesced  in  by  the  defenders 
for  their  settlement  with  Marshall  &  Co.  On  the  other  hand,  it  is 
impossible  to  feel  entirely  assured  that  the  estimates  and  calculations  of 
the  witnesses  are  free  from  latent  sources  of  error;  and  it  is  the  more 
difficult  to  accept  of  such  evidence  from  the  pursuer,  as  it  is  thought  he 
should  have  done  something  in  the  way  of  stipulation  or  otherwise  to 
Ascertam  the  correct  weight  of  the  straw.  The  Sheriff  does  not  think  the 
pursuer  has  had  such  a  measure  of  success  as  to  entitle  him  to  expenses  of 
process. 

Act.'^Un  S  Hmdersoru^^^AlU-^Bohert  Aitken* 
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SHERIFF  COURT  OF  EDINBURGH.— Sheriff  Hallabd. 
App. — A.  AND  Othebs,  in  Dewar*8  Sequestbation. — July  29, 1869. 

Bcmkruplcy — Sequettraiian — Deed  of  Arrangement — Majority  of  Credi- 
tors.— ^In  the  seqaeatratioQ  of  Mrs  Isabella  Dewar,  draper,  Coldstream,  the 
minutes  of  the  first  meeting  of  the  creditors  bore,  that  four  creditors  were 
present  or  represented  at  the  meeting,  and  that  ''it  was  unanimoosly 
resolved  that  the  estate  ought  to  be  wound  up  under  a  deed  of  arrange- 
ment^ and  that  an  application  should  be  presented  to  the  Sheriff  by  tiie 
preses  to  sist  procedure  for  the  space  of  two  calendar  months.'*  On  the 
last  day  of  the  period  during  whidi  proceedings  had  been  sisted,  there  was 
lodged  with  the  Sheriff-Clerk  a  deed  of  arrangement  in  the  form  of  a  settle- 
ment by  composition  of  6d  per  £  on  the  whole  debts  due  by  the  bankrupt, 
with  security.  This  deed  was  challenged  by  four  (the  whole)  of  the  tnuie 
creditors  of  the  bankrupt^  on  the  grounds  mentioned  in  the  interlocutor 
which  follows : — 

Edinburgh,  29th  July,  1869. — The  S.S.  haying  considered  the  proposed 
deed  of  arrangement,  and  heard  Mr  Peter  Morison,  a  mandatory  for  credi- 
tors, against  its  validity,  and  Mr  Wishart,  solicitor^t-hw,  in  support  thereof, 
Finds  that  the  said  deed  is  subscribed  by  no  more  than  seven  creditors  of 
the  bankrupt:  Finds  it  admitted  that  the  whole  creditors  of  the  bankrupt 
are  ten  in  number  and  upwards:  Finds,  therefore,  that  said  proposed  deed 
is  not  subscribed  by  four-Afths  in  number  of  the  bankrupt's  creditors,  as 
required  by  the  38th  section  of  the  statute:  Holds  the  same  to  be  of  none 
effect,  and  appoints  the  sequestration  to  proceed  in  common  form. 

Note — ^The  question  is,  whether  the  provision  in  the  38th  section,  re- 
quiring subscription  by  four-fifths  in  number  of  the  creditors,  is  qualified 
by  the  provision  in  section  101,  which  enacts  that  "when,  for  the  purpose 
of  voting,  the  creditors  are  required  to  be  counted  in  number,  no  creditor 
whose  debt  is  under  £20  shall  be  reckoned  in  number,  but  his  debt  shall 
be  computed  in  value." 

Four-fifths  of  ten  creditors,  on  the  assumption  that  there  are  but  ten,  are 
equal  to  eight;  and  the  deed  bears  the  signatures  of  only  seven.  Bat  in 
support  of  the  deed  it  was  contended  that  these  seven  signatures  are  soffi- 
cienty  being  four-fifths  of  creditors  whose  debts  exceed  X20 — a  Uci  which 
wa0  assumed  for  the  purpose  of  argument. 

There  is  no  doubt  that  the  restrictive  proviso  of  sect  101  applies  to  the 
proceeding  contemplated  in  sect.  35,  which  enacts,  that  at  the  meeting  for 
election  of  trustee,  or  at  any  subsequent  meeting  to  be  called  for  the  pur- 
pose, "  a  majority  in  number,  and  four-fifths  in  value  of  the  creditors  pre- 
sent or  represented  at  such  meeting,  may  resolve  that  the  estate  ought  to 
be  wound  up  under  a  deed  of  arrangement'* 

But  matters  have  got  beyond  that  preliminary  arrangement 

The  question  for  the  creditors  is  no  longer  the  general  one,  whether  the 
estate  shall  be  wound  up  under  a  deed  of  arrangement,  but  the  special  one, 
whether  this  particular  deed  of  arrangement  shall  be  adopted.  The  dis- 
tinction between  these  two  questions  is  strongly  enforced  in  Dixon  v.  Oree- 
nock  Distillery  Co.,  July  13,  1867.  The  rule  applicable  to  the  one  may 
very  well  be  inapplicable  to  the  other. 

Such,  accordingly,  is  the  conclusion  to  which  the  S.S.  has  come. 

Section  101  applies  to  voting  at  a  meeting  of  creditors. 
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Section  38  does  not  necessarily  imply  a  meeting  and  a  vote.  It  is  a 
question  of  valid  sabscription  to  a  deed  produced  by  the  creditors  to  the 
Sheriff  for  approval.  This  deed  must  be  subscribed  by  a  majority  (four- 
fifths)  in  number,  without  any  qualification.  That  means  a  majority  of  the 
whole  creditors,  and  the  deed  produced  being  confessedly  not  so  subscribed 
is  not  valid. 

Reference  was  made  to  the  interpretation  clause  of  the  statute  (sect  4), 
which  declares,  inter  alia,  that  the  word  ''  vote,"  shall,  as  well  as  the  ordi- 
nary meaning  thereof,  include  a  consent  to  any  offer  of  composition  and  to 
a  discharge  of  the  debtor,  and  also  a  dissent  from  such  offer  or  discharge. 

This  provision,  undoubtedly,  narrows  the  question  by  carrying  thq 
restrictive  effect  of  section  101  beyond  the  obvious  meaning  of  its  words. 
Still  it  does  net  come  up  to  what  is  required  in  order  to  support  the  vali- 
dity of  this  deed.  Subscription  of  such  a  deed  is  not  specially  mentioned 
here.  What  is  specially  mentioned  brings  within  the  qualifying  effect  of 
section  101  all  the  procedure  under  sections  137,  and  those  which  follow, 
relating  to  the  bankrupt's  discharge  on  composition.  But  there  is  nothing 
in  this  interpretation  clause  to  affect  the  proviso  in  section  38,  that  a  deed 
of  arrangement  effectual  to  stop*  the  process  of  sequestration  requires  to  be 
sabscribed  by  a  majority  of  four-fifths  of  the  creditors,  i^.,  of  the  whole 
creditors. 

This  is  strict  interpretation  of  the  statute,  of  which  the  Court  have 
always  sanctioned  a  strict  interpretation.  More  especially  does  this  prin- 
ciple seem  applicable  to  a  clause  arbitrarily  limiting  the  rights  of  creditors. 

SHERIFF  COURT  OF  LANARKSHIRE,  GLASGOW.— Sheriffs  Bbix 

and  Galbraith. 

Adams  v.  Lundib. — July  28,  1869. 

Pledge  of  Article  Stolen  or  Embezzled — Owner' $  Bight  to  RestUtUion  from 
Pledgee — Miring  of  Piano, — ^The  nature  of  this  case  is  fully  explained  in 
the  interlocutors: — 

The  S.  S.,  on  10th  May,  1869,  Finds  that  this  action  is  raised  for  the 
delivery  of  a  piano  said  to  have  been  pledged  with  respt.  by  one  Thomas 
Kean  Renison,  the  piano  being  at  the  date  of  pledge  the  property  of  petr&, 
and  in  the  possession  of  Renison  merely  as  a  hirer:  Finds,  in  fact,  that 
Renison  got  possession  of  the  piano  from  petrs.  under  a  contract,  in  terms 
of  which,  by  his  paying  £1  per  month  until  he  had  paid  up  the  gross  sum 
of  £20,  the  piano  should  then  become  his  own  actual  property:  Finds 
that,  from  the  first,  Renison  had  an  incipient  and  accruing  right  of  pro- 
perty in  the  piano:  Finds  that  the  owner  of  goods  is  not  entitled  to  recover 
them  from  one  holding  them  honafde  under  a  lawful  title,  except  in  the 
purchase  of  stolen  goods,  and  there  the  wrone-doer  must  have  had  at  best 
a  mere  right  of  custody:  Therefore  finds  that  petrs.  are  not  entitled  to 
recover  the  piano  from  respt.,  except  upon  the  payment  to  respt  of  the 
sum  advanced  by  him,  and  full  proper  expenses  incurred  in  connection 
with  the  loan:  Allows  petrs.  to  lodge,  within  three  days,  a  minute  stating 
whether  they  are  willing  to  reimburse  respt.  for  his  outlays  in  connection 
with  the  pledge,  eta 

Note, — The  S.  S.  would  have  assoilzied  respt  simpliciter,  but  for  the 
fact  that  Renison,  although  the  action  was  intimated  to  him,  did  not 
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appear,  and  therefore  it  seems  right  that  petra  should  get  back  their  piano, 
satisfying  respt's.  just  claima 

On  4th  Jane,  1869,  the  S.  S.,  in  respect  of  no  appearance  haying  been 
made  for  pursuer,  holds  him  as  not  insisting  in  the  action,  and  sssoilzies 
defr.  from  the  conclusions  of  the  same:  Finds  pursuers  liable  in  ex- 
penses, etc. 

On  28th  July,  1869,  the  Sheriff,  on  appeal.  Finds  that  defr.  consented 
that  the  interlocutor  of  4th  June  last,  granting  decree  of  absoMtor  by 
default,  should  be  recalled,  and  recalls:  Finds  that  the  appeal  is  abo 
directed  against  the  interlocutor  of  the  10th  May  last:  Finds  that  the 
primary  question  at  issue  in  this  action  is,  whether  Renison  committed  an 
act  of  theft  in  pledging  the  pianette  in  question  to  defr.:  Finds  it  in- 
structed by  pursuers^  letter  No.  13,  that,  a  short  time  before  they  trans- 
acted with  Renison  regarding  the  siud  pianette,  they  intimated  to  l^m  that 
they  kept  pianettes  for  hire  at  rates  from  lOs  a-month,  and  could  supply  a 
good  usefdl  instrument  at  that  rate,  and  that  they  idso  arranged  for  the 
sale  of  pianos  and  pianettes,  ^  the  price  payable  by  instalments,  which,  of 
course,  vary  according  to  the  value  of  the  instrument  and  the  time  pro- 
posed to  extend  the  instalments  over:**  finds  it  stated  by  pursuer,  when 
examined  as  a  witness  in  causa,  that  the  pianette  in  question  was  worth 
about  £20;  and  that  **  if  pianos  under  j&30  in  value  are  hired  with  a  view 
to  an  ultimate  purchase  on  the  instalment  system,  the  rate  would  be  208 
a-month;  if  let  on  hire,  the  rate  is  lOs  6d  and  12s  ed:"  Finds  that  the 
agreement  made  with  Renison  was,  that  he  should  pay  208  a-month  for 
twenty  months,  and  that  these  instalments,  when  fully  paid  up,  were  to 
constitute  the  price  of  the  piano:  finds  that  the  pianette  was  delivered  to 
Renison  on  this  understanding,  and  no  obligation  was  taken  from  him  to 
restore  it  if  the  whole  instalments  were  not  paid,  or  to  hold  the  property 
as  not  passed  till  that  was  done:  Finds  that  Renison  paid  the  first  instal- 
ment of  20s  in  advance,  and  before  a  second  became  due,  pledged  the 
piano  for  j&12  with  the  defender,  representing,  at  the  same  time,  that  the 
pianette  was  his  own,  which  the  defender  believed,  and  there  is  no  ground 
for  suspicion  that  he  acted  in  any  wayjoollusivety  with  Renison:  finds 
that  the  pursuers'  averments  amount  to  this — that  what  they  call  a  hiring 
of  the  pianette  was  a  sale  under  the  suspensive  condition  of  the  property 
was  not  to  pass  till  the  £20  was  paid  up;  whilst,  on  the  other  hand, 
Renison  had  deponed  that  he  bought  the  instrument  out  and  out,  at  the 
price  of  £20,  payable  at  £1  per  month,  and  that  when  he  paid  the  £1  he 
got  a  receipt,  which  he  had  mislaid,  <'  on  which  was  written  the  price  of 
the  pianette  at  £20,  and  the  words  first  instalment  1:"  Finds  that  it  is, 
at  all  events,  clear,  from  pursuers*  own  admission,  that  they  received  aboot 
10s  more  from  Renison  than  the  sum  referring  to  the  simple  hire  of  the 
pianette  for  a  month,  and  it  could  hardly  be  maintained  by  them  that,  if 
Renison  had  paid  £19  within  the  twenty  months,  but  had  Mled  to  pay 
the  additional  £1,  they  would  have  been  entitled  to  consider  the  instm- 
ment  as  still  their  own:  Finds,  that  to  the  extent  that  the  monthly  instal- 
ments effeired  to  a  price,  and  not  to  a  hiring,  Renison,  by  making  the 
payments,  was  in  the  course  of  acquiring  an  absolute,  and  had  acquired  a 
limited,  property  in  the  pianette,  over  which  the  pursuer  had  ceased  to 
have  any  lien,  having  parted  with  the  possession:  Finds,  that  all  cases  of 
felonious  appropriation  fall  under  the  denomination  of  breach  of  trost 
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and  embezzLement  where  there  is  a  limited  ownership  on  the  part  of  the 
accused,  or  by  pledge  or  protracted  loan.  (See  McDonald  on  Criminal 
Law,  p.  75):  Finds,  that  in  conformity  with  this  doctrine,  it  has  been 
held  that  the  actual  title  to  possession  which  a  pawnbroker  obtains  over 
goods  pledged  preclades  his  offence  from  being  held  theftnoos  if  he  appro- 
priate pledges  before  the  period  of  forfeiture.  (Cossgrove  or  Broadley, 
February  6th,  1850,  Shaw's  Repts.,  p.  301):  Finds,  that  a  fotiiori,  the 
approbation  of  the  pianette  by  Benison,  he  having  title  to  possession, 
before  he  had  paid  up  the  whole  instalments  of  the  price,  cannot  be  held 
theftuous,  but  at  the  most  breach  of  trust,  or  fraud  and  embezzlement: 
Finds  that  the  true  owner  cannot,  simplieUer,  demand  restitution  of  an 
article  acquired  for  onerous  considerations,  and  in  good  faith,  by  a  third 
party  from  one  who  was  guilty,  not  of  theft,  but  only  of  breach  of  trust,  or 
fraud  and  embezzlement,  in  parting  with  it.  Therefore,  adheres  to  the  sidd 
interlocutor  of  10th  May  last,  and  dismisses  the  appeal 

Note. — The  Sheriff  observes  that  defr.  states  in  his  examination  as  a 
witness,  that,  when  the  circumstances  of  this  case  were  first  explained  to 
him,  he  was  willing  to  divide  the  loss  with  pursuer,  and  take  £6  to  let 
them  have  the  pianette.  It  will  be  to  the  defender's  credit,  notwithstand- 
ing that  he  has  been  so  far  successful,  if,  considering  the  nicety  of  the  ques- 
tion at  issue,  he  is  still  willing  to  settle  on  the  above  footing. 

Ad. — Gordon  Smith  S  Lyons. AtL—Buma  A  Aluon. 


Charter- Paety — Discharge  of  Cargo. — ^Where  a  charter-party  is  silent 
as  to  the  time  to  be  occupied  in  the  discharge  of  cargo  at  the  port  of  desti- 
nation, the  law  implies  a  contract  to  discharge  within  a  reasonable  time. 
But  where  delay  in  the  discharge  takes  place  owing  to  unforeseen  circum- 
stances at  the  port  of  destination,  over  which  neither  the  charterer  nor  the 
shipowner,  whose  joint  duty  it  is  to  deliver  the  cargo,  had  any  control,  and 
neither  party  has  undertaken  by  contract,  express  or  implied,  that  there 
should  be  no  delay,  any  loss  arising  therefrom  must  remain  where  it  lies, 
and  cannot  form  the  subject  of  an  action. — Ford  ▼.  Cotesworthf  38  L.J. 
Q.B.  38. 

Attobket — Lien  for  costs. — ^The  lien  of  an  attorney  for  costs  is  confined 
to  cases  where  there  are  fruits  of  the  litigation  actually  acquired;  such  as 
a  clear  verdict,  or  a  judgment,  or  an  acknowledgment  of  a  debt;  but  the 
Court  will  not  interfere  to  cause  it  to  attach  ^here,  after  verdict  and  before 
jadgment,  a  rule  for  a  new  trial  has  been  obtained,  so  as  to  prevent  a  settle- 
ment between  the  parties  without  a  prior  satisfaction  of  the  attorney's 
daim.— 5u^»van  v.  Pearson,  38  LJ.  Q.B.  65. 

Paruamsnt — Borough  vote — Room  in  a  set  of  chambers. — The  voter  occu- 
pied as  tenant  a  room  in  a  set  of  chambers,  which,  though  severed  from  and 
having  no  direct  communication  with  the  other  room  of  the  set,  communi- 
cated with  a  vestibule  common  to  both  rooms.  The  door  of  the  vestibule 
opened  on  the  landing  of  a  public  staircase,  and  the  voter  had  a  right  of 
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way  over  the  vestibule,  and  in  common  with  his  landlord,  who  occupied  the 
other  room  of  the  said  set,  had  control  over  the  door  communicating  with 
the  said  landing: — Held,  that  the  voter's  room  was  not  a  house  or  building 
within  the  meaning  of  2  Will.  IV.,  c.  45,  &  27,  and  therefore  he  was  not 
entitled  to  the  borough  franchise.— (7ttt4&«rtM>n  v.  BuUenporth,  38  LJ. 
C.P.  98. 

Parliament — Borough  vote — Part  of  a  hoiue — Separate  rating, — A.  occu- 
pied, exclusively  and  as  sole  tenant,  rooms  in  a  dwelling-house,  not  so 
severed  from  the  rest  of  the  building  as  to  constitute  a  house.  A.  gave 
notice  to  the  overseers  that  he  occupied  a  part  of  the  dwelling-house,  and 
that  he  claimed  to  be  rated  for  the  same  to  the  relief  of  the  poor,  and  the 
overseers  entered  his  name  in  the  rate  book  jointly  with  the  other  occnpiera 
of  the  dwelling-house,  but  no  separate  rating  was  made  with  reference  to  A.: 
— Held,  that  it  not  appearing  that  the  part  of  the  house  which  A.  occupied 
was  separately  rated,  A.  was  not  the  occupier  of  a  dwelling-house  within 
the  meaning  of  the  Representation  of  the  People  Act,  1867  (30  <k  31  Vict., 
c.  102,  s.  6l).^CuthberUon  v.  ffainSy  38  L.J.  C.P.  109. 

Arrkst — Privilege, — ^The  privilege  from  arrest  on  civil  process  of  a 
person  whose  attendance  in  Court  is  required  for  the  due  administration  of 
justice  extends  to  the  person  accused  of  a  criminal  charge,  when  out  on 
bail  on  remand,  as  well  as  to  the  prosecutor  and  witnessea — Gilpin  v. 
Benjamin  &  C<^ien,  38  L.  J.  Exch.  50. 

Charter-Party. — A  charterer  was  to  load  at  Archangel  a  full  and 
complete  cargo  of  oats  or  other  lawful  merchandise,  which  the  shipowners 
were  to  deliver  '*on  being  paid  freight  at  the  rate  of  4s  6d  per  320  lb. 
lor  oats,  and  if  any  other  cargo  be  shipped  in  full  and  fair  proportion 
thereto,  according  to  the  London  Baltic  printed  rates."  The  cargo  shipped 
<  onsisted  of  flax  and  other  light  articles  (aU  mentioned  in  the  London 
Baltic  rates),  as  much  as  the  rfiip  could  safely  carry,  which  rendered  the 
shipment  of  120  tons  of  ballast  necessary: — Jleldy  that  the  cargo  shipped 
was  a  full  and  complete  cargo  of  articles  constituting  '^lawfril  merchandise'* 
within  the  meaning  of  the  charter-party,  and  that  the  charterer  was  not 
liable  to  pay  freight  as  on  a  fuU  cargo  of  oats  or  of  other  merchandise 
eftudem  generis. — Southampton  Steam  Colliery  Co,  v.  Clarke,  38  L.J.  Ex.  54. 

Compensation — Lands  Clauses  Consolidation  Act — Yearly  tenant^Lou 
of  trade  profits, — A  railway  company,  under  their  act  of  parliament,  served 
notice  upon  the  yearly  tenant  of  a  public  house  of  their  intention  to  enter 
upon  and  take  the  premisea  in  his  occupation.  The  company  did  not  take 
possession  at  the  expiration  of  the  specified  period,  and  the  tenant  con- 
tinued his  business  on  the  premises  for  a  further  space  of  two  years,  but 
at  a  reduced  rate  of  profits,  the  company  having  demolished  the  sur- 
rounding neighbourhood  At  the  end  of  the  two  years  the  tenant  received 
a  summons  from  a  metropolitan  police  magistrate,  under  8  Vict,  c.  18,  & 
121,  to  appear  to  have  the  amount  of  compensation  due  to  him  assessed. 
The  tenant,  in  addition  to  the  usual  items  of  compensation,  claimed  in 
respect  of  reduced  profits  of  trade  consequent  upon  the  demolition  of  the 
surrounding  neighbourhood  from  the  time  of  the  expiration  of  the  six 
months'  notice  to  the  date  of  the  hearing  of  the  summons: — Held,  that  he 
was  not  so  entitled,  the  claim  being  one  which,  in  the  absence  of  statutory 
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powers,  could  not  have  been  made  the  sabject  of  an  action,  and  the  keeping 
on  of  the  business  at  a  reduced  rate  of  profits,  after  he  might  have  com- 
pelled the  company's  acceptance  of  the  premises,  being  his  own  voluntary 
act— J?.  V.  Vaughan,  38  L.  J.  Mag.  Ca.  49. 

Factory — Emphynufd  of  Children:  what  eonstittUes  a  *^ Factory,** — 
S.  E.,  under  the  age  of  eleven  years,  was  employed  for  more  than  six  and 
a-half  hours  a-day  on  the  premises  of  a  ship-building  company  as  a  rivet 
boy.  In  the  department  in  which  he  worked,  steam  machinery  was  in  use 
for  cutting  and  shaping  iron  plates,  and  rivets  were  heated  there: — ffeld^ 
that  these  premises  constituted  a  "&ctory"  within  the  meaning  of  30 
and  31  Vict.,  c  103,  s.  3,  which  defines  '* factory'*  to  mean,  tntor  oZta, 
<*  any  premises  in  which  steam,  water,  or  other  mechanical  power  is  used 
for  itoving  machinery  employed  in  the  manufacture  of  any  article  of  metal 
not  being  machinery." — Palmer  Ship^Uding  and  Iron  Co,  v.  Chatftur^ 
38  LJ.  Mag.  Ca.  63. 

Mebcbant  Shipping  Act  1854 — Mortgage — Receipt— RegUtraiion — 
Revival— Hrioritg. — A.  mortgaged  a  ship  for  £1,200  to  B.,  who  transferred 
the  mortgage  to  C.  A.  executed  a  second  mortgage  for  j&4U0.  B.  after- 
wards paid  off  C,  and  C.  signed  a  statutory  receipt,  instead  of  a  re-transfer. 
This  receipt  was  produced  to  the  registrar,  who  made  an  entry  in  the 
register-book,  under  section  68  of  the  Act,  to  the  effect  that  the  mortgage 
had  been  discharged.  C.  afterwards  executed  a  deed  purporting  to  be  a 
re-transfer  of  the  J&1,200  mortgage  to  B.,  which  was  registered,  and  at  the 
same  time  a  note  was  made  by  the  registrar  against  the  entry  of  the 
receipt,  stating  that  the  receipt  was  signed  in  error,  and  the  mortgage  was 
afterwards  again  transferred  to  C,  to  secure  a  balance  on  account  current, 
and  this  deed  remained  in  C's  hands,  after  satisfaction  of  all  that  was  due 
on  the  account.  B.  then  took  a  fresh  mortgage  from  A.  for  J&2,500,  which 
iuclnded  the  £1,200  and  £400,  and  had  since  been  transferred  to  the 
plaintiff.  After  the  new  mortgage,  B.  agreed  with  C.  that  the  mortgage 
for  £1,200  should  be  a  security  for  advances  on  an  account  current  The 
transfer  of  the  mortgage  to  pit  was  not  registered  until  after  this 
agreement  Upon  a  question  of  priority  between  C.  and  pit:— 
Heldf  aff.  Master  of  the  Rolls,  that  the  receipt,  with  the  entry  on  the 
register,  operated  as  a  discharge  of  the  first  mortgage,  and  the  same  could 
not  afterwards  be  revived  by  the  note  made  by  the  registrar. — Bell  v. 
Blpth,  38  L.J.  Ch.  178. 

Shabes — Sale  and  purchase  of— '* Registration  guaranteed** — Liability  of 
jf'bber^  the  first  pwxkaser, — Where  a  purchase  of  shares  on  the  Stock  Ex- 
change is  expressed  to  be  **  with  registration  guaranteed,"  the  meaning  of 
the  contract  is  that  the  jobber  will  either  register  them  himself  or  will  find 
a  purchaser  who  will  accept  and  register  them.  The  giving  in,  therefore, 
by  the  jobber  to  the  vendor's  brokers  of  the  name  of  a  transferee,  who  is 
accepted  by  the  vendor  as  purchaser,  does  not  discharge  the  jobber  until 
the  transferee  has  actually  registered  the  shares  in  his  name;  and,  if  the 
transferee  does  not  register,  the  jobber  is  bound  to  register  in  his  own 
name,  and  must  indemnify  the  vendor  for  any  damage  suffered  by  him 
through  such  omission  to  register. — Cruse  v.  Paine,  38  L.J.  Ch.  225, 

Aebiteation — AuHxrd — Boat-race. — Kelly  and  Sadler,  two  watermen, 
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^BM«i  to  row  ft  "  right-away  acnller^s  race  "  upon  the  Thames,  the  start  to 
Cttkt)  plac9  at  half-past  two  p.in.y  the  rowing  to  be  according  to  the  lecog- 
tttti^  rales  of  boat-racing,  and  a  referee  to  be  chosen  at  the  last  deposit, 
'*  whotfe  decision  shall  be  final"  In  watermen's  races  it  is  the  practice  for 
th^  men  to  start  themselves.  A  referee  was  appointed,  and  the  race  oom- 
tti^itctnl;  bat  a  fool  having  taken  place,  the  men  were  ordered  by  the 
rt'ter^  to  row  over  again.  Next  day  they  came  to  the  starting-place. 
Atter  several  fruitless  attempts  to  start,  K^  rowed  up  to  the  referee's 
i»teamboat,  which  had  drifted  out  of  sight  of  the  men,  and  complained  that 
^  would  not  start  The  referee  looked  for  S.,  but  not  seeing  him,  told 
K,.  to  infimn  S.  that  he  must  start,  and  that  if  he  would  not,  to  row  over 
without  him.  K.  then  went  away,  and  the  referee  afterwards  saw  him  row 
ov«r  the  course,  but  did  not  hear  him  speak  to  S.  The  referee  having 
decided  that  K  was  entitled  to  the  stakes,  it  was  found  by  the  jury,  in  an 
action  against  the  stakeholder,  that  the  referee's  order  was  not  communi- 
cated to  S.,  and  that  a  fair  opportunity  of  starting  was  not  given  to  him:— 
HtfUy  that  under  the  agreement,  it  was  necessary  to  empower  the  referee 
to  award  the  stakes,  that  there  should  be  a  race  or  a  start;  and,  assuming 
that  the  referee  had  power  in  certain  cases  to  direct  one  of  the  men  to  start 
without  the  other,  yet,  as  the  terms  of  his  order  were  not  conveyed  to  S., 
th«)re  never  had  been  a  start  The  referee  was  therefore  without  that 
which  was  the  foundation  of  his  authority  to  award  the  stakes,  and  his 
dtH;ision  was  void. — Sadler  v.  Smith,  38  L.J.  Q.R  91. 

Covenant — Astigru — Railway — Compulsory  powers. — ^A  landowner  who 
has  covenanted  that  neither  he  nor  his  "assigns"  shall  build  upon  his  land, 
to  discharged  from  his  covenant  after  selling  his  land  to  a  railway  company 
\iuder  their  compulsory  powers,  as  the  company  became  assignees  of  the 
land,  not  by  the  voluntary  act  of  the  former  owner,  but  by  compulsion  of 
law.  In  an  action  of  covenant  by  lessee  against  lessor,  it  was  alleged  and 
admitted  that  the  deft  had  covenanted  that  neither  he  nor  his  assigns 
should  or  would,  during  the  term,  permit  to  be  built  any  messuage,  etc.,  on 
a  paddock  fronting  the  demised  premises;  that  the  paddock  had  been  pur- 
chased by  a  railway  company,  and  conveyed  to  them  by  deft,  under  their 
compulsory  powers,  and  that  they  had  erected  buildings  on  the  ground, 
contrary  to  the  covenant  It  was  also  stated  that  the  buildings  were  not 
such  as  it  was  compulsory  or  necessary  for  the  company  to  erect  on  the 
land  in  question: — Held,  that  the  deft  was  not  liable,  as  the  railway  com- 
pany could  not  be  taken  to  be  assigns  within  the  contemplation  of  the 
parties  to  the  covenant,  and  it  made  no  difference  whether  the  company 
were  required  or  empowered  to  take  the  land.  Fit  was  therefore  one  of  a 
class  of  persons  injured  by  the  construction  of  the  railway  for  whom  the 
legislature  had  provided  no  compensation. — £a%ly  v.  De  Crespigny,  38  LJ. 
Q.B.  98. 

Contract — Sale  of  shares. — Pit  sold,  on  the  Stock  Exchange,  twenty 
shares  in  a  joint-stock  company,  to  P.,  for  the  account  day.  Deft,  on  a 
different  day  and  at  a  different  price,  but  for  the  same  account  day,  bought 
of  P.,  in  like  manner  on  the  Stock  Exchange,  twenty  shares  in  Uie  same 
company.  Before  the  account  day  deft,  gave  the  name  of  C.  as  the  trans- 
feree of  the  shares  he  had  bought,  and  a  deed  of  transfer  of  the  shares  from 
'^^^  pit  to  C.  was  duly  made  under  seal^  and  executed  by  both  pit  and  C, 
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and  the  purchase  money  paid  to  pit  The  company  being  shortly  after- 
wards in  a  coarse  of  winding-ap,  and  the  liquidators  refusing  the  transfer 
of  pit's  shares,  pit  was  put  on  the  list  of  contributories  in  respect  of  said 
shares,  and  obliged  to  pay  a  call  in  respect  thereof: — Hdd^  that  pit.  was 
not  entitled  to  be  indemnified  by  deft  against  the  calL — Lcrd  Tarrington 
y.  Lowe,  38  L.  J.  C.P.  121. 

Carriers  by  Railway — Carriage  of  cattle — CaUie-plague  order — Cleafu- 
ing  truck — Right  to  charge  for  cleansing. — By  the  Consolidated  Cattle-Plague 
Order  of  Aug.  1867,  made  under  11  &  12  Vict,  c.  107,  it  was  ordered  that 
"  every  carriage  truck  required  to  be  cleansed  and  disinfected  should  be 
cleansed  and  disinfected  once  in  every  twenty-four  hours  during  the  time 
when  it  is  used  for  any  animal  '*  in  a  prescribed  manner;  and  by  a  clause 
m  their  Railway  Act  a  railway  company  was  empowered  to  receive  a  certain 
rate  as  a  maximum  rate  of  carriage  for  the  conveyance  of  animals,  inclusive 
of  every  expense  incidental  to  such  conveyance,  except  for  any  extraordinary 
services  performed  by  the  company,  in  respect  of  which  they  might  make  a 
reasonable  extra  charge: — Heldy  that  the  railway  company  who  had  carried 
a  cow  on  their  railway  for  the  owner  had  no  right  to  charge  him,  in  addition 
to  the  charge  for  carriage,  with  the  cost  of  cleansing  Uie  truck,  as  such 
cleansing  was  not  a  service  performed  by  them  for  the  owner  of  the  cow 
within  l^e  meaning  of  the  said  clause  of  their  Railway  Act — Cox  v.  0,  E. 
Ry,  Co,,  38  L.J.  C.P.  151. 

Biixs  ASD  Notes — Secretary  of  company, — A  promissory  note,  in  form, 
''On  demand,  I  promise  to  pay  Messrs  A.  ^(^1^500,  with  legal  interest  until 
paid,  value  received,'*  was  signed,  "for  the  M.  Railway  Company,  J.  S., 
Secretary."  It  was  proved  at  the  trial  that  the  money  had  been  applied  to 
the  purposes  of  the  company: — Hdd^  that  J.  S.  was  not  personally  liable  on 
the  instrument — Alexander  v.  Sister,  38  L.J.  Ex.  59. 

Bill  OF  Lading — Special  indorsement — Substituted  liability  for  freight. — 
To  a  declaration  for  freight  payable  as  per  charter-party,  firameid  on  a  bill  of 
lading,  the  consignee  pleaded  that  before  the  arrivid  of  the  ship  he  indorsed 
the  bill  of  lading  to  W.  <&  EL,  the  terms  of  the  indorsement  being,  "Deliver 
to  W.  A  K,  or  order,  looking  to  them  for  all  freight,  without  recourse  to 
me;"  and  that  the  plaintifis  accepted  the  indorsement,  and  delivered  the 
goods,  in  pursuance  thereof  to  W.  &  K: — Held,  that  it  was  a  proper 
question  for  the  jury  (with  the  view  of  ascertaining  whether  the  plaintifE» 
had  consented  to  discharge  the  defendant  from  his  liability  to  pay  freight), 
whether  the  plaintifGs'  shipmaster  had  seen  and  accepted  the  indorsement; 
and  that  it  was  immaterial,  for  the  purpose  of  proving  the  plaintifb'  assent, 
whether  the  indorsement  was  there  or  not  if  the  defendant  could  not  prove 
that  the  master  saw  and  accepted  it — Lewis  v.  M*Kee,  38  L.  J.  Ex.  62. 

Neoliosncb — Railway  company — Want  of  proper  means  of  alighting 
from  train, — Pits,  were  passengers  in  an  excursion  train  of  defts.  On 
arriving  at  the  station,  the  train  being  longer  than  the  platform,  some 
carriages,  in  one  of  which  pits,  were  riding,  stopped  at  a  point  beyond  the 
platform.  It  was  daylight  The  carriage  in  which  pits,  were,  was 
constructed  in  the  ordinary  way,  with  an  iron  step  about  three  feet  from 
the  ground,  and  a  footboard  immediately  under,  and  on  each  side  of  the 
step  extending  along  the  carriage.     Plt&  were  neither  told  to  get  out  nor 
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to  remain  in  the  carriage.  The  male  pit  looked  oat  of  the  window,  but  no 
servant  of  the  company  was  at  hand.  Several  other  passengers  got  out  of 
the  carriages  on  each  side,  and  after  waiting  a  few  moments  he  alighted. 
His  wife  then,  taking  both  his  hands,  jumped  as  carefully  as  she  coold 
from  the  iron  step  to  the  ground,  and,  in  so  doing,  sustained  the  injury  for 
which  the  action  was  brought  No  offer  was  made  to  back  the  train  so  aa 
to  bring  the  carriage  to  the  platform,  but  no  request  was  ever  made  to  the 
compan/s  servants  to  do  so.  It  was  not  shown  that  the  length  of  the 
platform  at  the  station  was  inadequate  to  the  ordinary  traffic  of  the  place: — 
Hdd^  affirming  the  decision  of  the  Court  of  Exchequer,  that  the  accident 
arose  from  the  acts  of  the  pits.,  and  that  there  was  no  evidence  of  negligence 
on  the  defendants*  part  to  go  to  the  jury. — Siner  v.  Great  Wedem  By.  Co., 
38  L.  J.  Ex.67. 

SoLiciTOB*s  Lien. — ^The  Court  has  jurisdiction,  under  the  Companies' 
Act  1862,  s.  115,  to  order,  at  the  instance  of  the  official  liquidator,  pro- 
duction of  documents  relating  to  a  company  in  process  of  liquidation,  which 
are  in  the  possession  of  the  solicitor  to  the  company,  notwithstanding  the 
claim  of  the  solicitor  to  a  lien  which  may  be  prejudiced  by  such  production. — 
In  re  South  Essex  Estuary  RedanuUkn  Company^  ex  parte  PaUity  38  L  J. 
Ch.  305. 

Domicile — Consul — Lunatic, — Residence  in  a  foreign  country  as  a  public 
officer  gives  rise  to  no  inference  of  a  domicile  in  that  country ;  but  if  already 
there  domiciled  and  resident,  the  acceptance  of  an  office  in  the  public  service 
of  another  country  does  nothing  to  destroy  the  domicile.  The  domicile  of 
a  child  during  its  minority  follows  that  of  the  fiither;  and  if  from  lunacy 
or  mental  imbecility  it  is  incapable,  after  it  has  attained  the  age  of  majority, 
to  choose  a  domicile  for  itself,  in  such  case  its  domicile  still  continues  to  be 
determined  by  that  of  the  flEither.  An  intention  to  abandon  the  domicile  of 
origin  and  to  acquire  another  must  be  indicated  by  some  words  or  acts  of  a 
marked  character,  from  which  a  definite  resolve  may  safely  be  collected; 
but  the  mode  in  which  a  man  may  evidence  such  an  intention  must  vary 
indefinitely  with  the  age,  the  character,  the  circumstances,  and  the  general 
conduct  of  the  individual. — Sharpe  v.  Crispin,  38  L.J.  Prob.  and  Matr.  17. 

Highway — Obstruction — Diversion — Bailways  Clauses  Act — A  railway 
CO.  having  to  cross  a  public  highway  in  a  flat  country,  but  having  no  autho- 
rity to  make  a  level  crossing,  diverted  the  highway  by  carrying  it  parallel 
with  the  railway  to  a  place  where  they  had  authority  to  cross  another  ruad 
on  the  level,  and  then  carrying  it  over  the  line  by  the  level  crossing,  by 
which  means  persons  using  the  highway  were  obliged  to  go  130  yards 
further  than  before,  and  to  take  two  sharp  turns,  instead  of  having  a 
straight  road.  Upon  an  information  filed  to  restrain  the  obstruction  of  the 
road,  Lord  Bomilly,  M.R,  HeUl,  that  the  diversion  of  the  road  was  ultra 
vires,  but  more  convenient  than  either  a  bridge  or  a  tunnel,  and  dismissed 
the  information.  On  appeal,  decree  affirmed,  on  the  ground  that,  as  the 
road  must  be  diverted  either  vertically  or  laterally,  the  company  had,  under 
the  circumstances,  complied  with  the  53d  and  following  sects,  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  by  substituting,  for  the  road  inte^ 
fered  with,  a  road  as  convenient,  or  as  nearly  so  as  might  he, — Att.^Gen.  v. 
Ely,  Haddenham,  and  Sutton  Rail.  Co.—ZS  L.J.  Ch.  258. 
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ON  THE  CONFLICT  OF  LAWS  ADMINISTERED  BY  THE 
SUPEEIOR  COURTS  IN  GREAT  BRITAIN. 

No.  m.— DSTFLUENOB  OF  THE  APPELLATE  TRIBUNAL— Om^wuerf. 

In  the  last  paper  on  this  subject^  I  commenced  an  analysis  of  dicta, 
presumed  to  be  authoritative,  bearing  on  the  question  whether  the 
HouBe  of  Lords,  as  the  appellate  tribunal  from  the  Superior  Courts  in 
England  and  Scotland  respectively,  has  any  power  to  rectify  or  redress 
a  conflict  (real  or  supposed)  between  the  laws  of  the  two  countriea 

I  have  only  one  case  more  to  cite  for  the  purpose  of  this  analysis — 
namely,  the  recent  case  of  Shaw  v.  Oould  (May,  1868 ;  Law  Reports. 
3  H.  of  L.  55),  which  arose  out  of  a  claim  to  property  under  an 
English  will,  and  came  before  the  House  of  Lords  as  the  Court  of 
Appeal  from  the  Court  of  Chancery  in  England. 

The  title  to  the  property  depended  on  the  question  whether  the 
claioiants  were  the  persons  designated  by  the  will  as  the  ''children" 
of  K  H.  The  circumstances  were  these: — E.  H.,  when  a  girl  of  six* 
teen,  had  been  induced  by  fraud  to  marry  a  person  of  the  name  of 
Buxton.  The  family  interfered,  and  succeeded  in  separating  the 
parties  immediately  after  the  ceremony.  Buxton  was  indicted  for  his 
fraudulent  conduct,  convicted,  and  sentenced  to  imprisonment.  A 
deed  of  separation  was  afterwards  made  out  and  executed  by  Buxton 
for  a  pecuniary  consideration.  E.  H.  continued  to  live  with  her 
parents  and  to  be  called  by  her  maiden  name.  A  considerable  time 
after  these  occurrences,  S.  paid  his  addresses  to  E.  H.,  vdth  a  view  to 
marriage.  Negotiations  were  opened  with  Buxton,  who  meantime 
bad  been  living  in  adultery  with  another  woman,  to  induce  him  to  go 
to  Scotland  for  such  time  as  it  was  conceived  would  give  the  Scotch 
Courts  jurisdiction  in  a  divorce  suit.  Buxton  ultimately  undertook 
to  be  bound  by  any  terms  to  which  a  friend  of  his  should  agree. 
The  terms  of  the  treaty  were  afterwards  embodied  in  a  memorandum 
of  agreement,  by  which  it  was  stipulated  that  in  case  Buxton  should 
be  divorced  from  his  wife  he  should  be  paid  a  sum  of  ^250  at 
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a  certain  period,  with  interest  from  the  date  of  agreement;  and  it 
was  provided  that  in  case  he  should  either  by  himself  or  by  any  om 
through  him  give  information  which  should  be  prejudicial  to  the 
divorce,  the  .^250  should  be  forfeited,  with  all  interest  thereon.  A 
further  undertaking  was  made  by  S.,  that  within  a  month  from  the 
period  when  the  divorce  should  be  obtained,  K  H.  should  sign  an 
authoc^ty  to  the  trustees  under  the  deed  of  separation  to  pay  Buxton 
the  sum  of  .£^00  then  in  their  hands. 

On  this  arrangement  Buxton  went  to  Scotland,  and  after  ho  had 
been  there  some  time  (at  least  40  days)  a  summons  of  divorce  at  the 
instance  of  his  wife  was  issued  against  him,  grounded  upon  the  adul- 
tery which  he  had  committed  in  England.  Defences  were  lodged, 
stating  that  Buxton  and  his  wife  were  natives  of  England,  and  that 
the  marriage  took  place  at  Manchester,  and  that,  although  he  had 
resided  in  Scotland  more  than  40  days,  'the  proper  domicile  of  the 
parties  was  England.  He  therefore  pleaded  that  the  Court  had  no 
jurisdiction  to  pronounce  a  decree  of  divorce.  The  Lord  Ordinary 
repelled  the  defence  of  want  of  jurisdiction,  and  shortly  afterwards 
found  the  defender  guilty  of  adultery,  and  pronounced  sentence  of 
divorce. 

A  few  months  afterwards  a  marriage  was  duly  solemnised  in  fac& 
ecdesive  at  Edinburgh  between  S.  and  the  lady,  who  both  abandoned 
their  English  domicile  and  became  domiciled  in  Scotland,  where  they 
lived  as  man  and  wife  up  to  the  death  of  S.,  which  took  place  a  few 
months  after  that  of  Buxton.  The  children  who  claimed  under  the 
will  were  bom  to  them  in  Scotland. 

Now  it  was  abundantly  clear  that  the  whole,  proceedings  in  the 
alleged  Scotch  divorce  were  tainted  with  collusion.  But  it  was  con- 
tended in  favour  of  the  children's  claim,  that,  according  to  the  law  of 
Scotland,  reduction  of  a  decree  of  djvorce  upon  the  ground  of  want 
of  jurisdiction  or  collusion  cannot  be  pronounced  after  year  and  a  day 
from  the  date ;  and  that,  the  personal  status  of  husband  and  wife 
having  been  established  between  the  parents  by  means  of  a  decree 
which  the  Courts  of  their  domicile  are  bound  to  hold  irreversible, 
their  children  must  enjoy  the  status  of  *'  children  lawfully  begotten," 
and  this  statues  must  be  recognised  everywhere. 

The  four  Lords  who  heard  the  appeal  (Cran worth,  Chelmsford,  West- 
bury,  and  Colonsay)  concurred  in  holding  that  the  claimants  would  not 
take  under  the  English  will,  but  to  this  conclusion  they  all  arrived  upon 
perfectly  different  grounda  Lord  Cranworth  came  to  this  conclusion 
upon  grounds  similar  to  those  he  had  expressed  in  deciding  the  case 
of  Dolphin  v.  Robins — namely,  the  authority  of  LoUy's  case  (saved 
by  the  assumption  thsX  Lolly's  case  admitted  of  the  distinction  between 
a  real  Scotch  domicile  and  a  temporary  residence  in  Scotland,  as  the 
ground  of  jurisdiction  of  the  Scotch  Courts).  In  giving  this  opinion 
he  reiterated  his  notion  of  the  impotence  of  the  Court  of  Appeal  to 
compose  a  conflict.  "There  is  only  one  further  observation  which 
I  desire  to  make ;  it  is  this  :  in  saying  that  the  Scotch  Courts  have 
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no  power  to  dissolve  an  English  marriage  where  the  parties  have  only 
gone  to  Scotland  for  the  purpose  of  obtaining  there  a  domiciUumfori, 
I  do  not  mean  to  express  any  opinion  as  to  what  might  be  the  effect 
of  a  divorce  so  obtained,  considered  merely  as  a  Scotch  question.  In 
the  anomalous  state  of  our  laws  relating  to  marriage  and  divorce,  it 
may  be  that  such  a  proceeding  may  be  valid  to  the  north  of  the 
Tweed,  but  invalid  to  the  south.  And  I  am  painfully  sensible,  of  the 
inconveniences  which  may  result  from  such  a  state  of  the  law.  But  it 
must  be  for  the  Legislature  to  set  it  right.  The  authorities  seem  to 
me  to  shew  clearly  that  whatever  may  be  the  just  decision  of  the 
Scotch  Courts  in  such  a  case  as  the  present,  on  this  subject  of  divorce 
according  to  Scotch  law,  it  is  one  in  which  this  country  cannot  admit 
any  right  in  them  to  interfere  with  the  inviolability  of  an  English 
marriage,  or  with  any  of  its  incidents.  To  do  so  would  be  to  allow 
a  prejudice  to  English  law  to  be  created  by  the  decisions  of  what^  for 
this  purpose,  we  must  call  a  foreign  law,  thus  going  beyond  what,  in 
the  passage  cited  from  Huber  (B.  i,  tit.  3,  a  2,  De  Confl.  Leg.),  any 
country  is  called  on  to  do."    (L  R,  3  K  of  L.,  Ap.  72). 

Lord  Chelmsford  comes  to  the  same  conclusion,  but  founds  his 
opinion  mainly  upon  the  collusion  tainting  the  proceedings  in  Scotland; 
and  the  line  of  his  argument  tends  to  corroborate  the  impression 
which  I  should  form  from  his  implied  assent  to  the  course  taken  by 
counsel  in  the  case  of  Pitt  v.  Pitt — namely,  that  he  may  be  counted 
with  those  who  hold  the  more  liberal  construction  of  the  discretion 
vested  in  the  Appellate  Court  He  very  acutely  observes,  with  regard 
to  the  alleged  finality  of  the  decree  of  divorce,  that  if  a  constructive 
legitimacy  of  this  kind  would,  under  the  circumstances,  have  arisen  in 
Scotland,  the  Court  could  not  be  bound  to  recognise  it  so  far  as  to 
qoalify  the  offspring  of  a  void  marriage  to  take  under  the  description 
of  "  children''  in  an  English  will  This  observation  mighty  perhaps, 
be  paraphrased  thus: — ^"'The  finality  argument,  if  worth  anything, 
would  merely  operate  upon  the  rules  of  evidence  or  pracedvo'e  in  any 
action  that  might  subsequently  for  any  cause  be  brought  into  the 
Courts  in  Scotland.  Sitting  here  as  an  English  Court  of  Equity,  we 
cannot  take  cognizance  of  any  such  alleged  rules  of  procedure  which 
in  the  Scotch  (k>urt8  might  indirectly  produce  consequences  equivalent 
to  those  which  would  arise  from  the  status  of  legitimacy." 

Lord  Westbury  is  reported  as  commencing  thus: — "  My  Lords,  this 
case  depends  on  the  answer  to  the  question,  whether  a  marriage 
solemnised  in  England  between  two  English  subjects,  domiciled  in 
England  at  the  time,  can  be  dissolved  by  the  decree  of  a  foreign 
tribunal?"  This  question  he  answers  in  the  negative  But  he  argues 
the  question  throughout  as  if  England  and  Scotland  were  reaUy 
foreign  countries,  and  as  if  no  Act  of  Union  had  ever  been.  He  is 
]*eported  to  proceed,  "  No  nation  can  be  required  to  admit  that  its 
domiciled  subjects  may  lawfully  resort  to  another  country  for  the 
purpose  of  evading  the  laws  under  which  they  live."  From  language 
which  so  collocates  words  expressive  of  the  discordant  notions  of 
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race,  domicile,  allegiance,  and  territory,  it  is  impossible  to  extract 
any  precise  meaning.  .^ 

But  (quantum  valeat)  he  goes  on  to  observe  that  there  has  been 
a  series  of  decisions  in  the  Scotch  Courts  to  the  effect  that  a  per- 
manent domicile  of  parties  is  not  necessary  to  fonnd  jurisdiction  in 
the  Scotch  Courts  to  decree  divorce  d  vinculo,  but  that  if  such  divorce 
is  sought  on  the  ground  of  adultery,  it  would  seem  that  the  adulte7 
must  have  been  committed  in  Scotland.  From  these  decisions  he 
infers  that  a  sentence  of  divorce  under  such  circumstances  may  be 
binding  in  Scotland,  although  of  no  validity  in  the  territory  of 
Engknd ;  and  he  concludes  thus : — 

"  The  inconvenient  consequences  of  this  state  of  the  law  are  obvious, 
and  have  been  frequently  exposed  with  great  force,  particularly  by 
Lord  Brougham  in  his  speech  in  giving  judgment  in  the  case  d 
Warrender  v.  Warrender.  But  this  disgraceful  anomaly  can  only  be 
removed  by  the  Legislature." 

Lord  Colonsay  earnestly  and  forcibly  combats  the  proposition  that 
a  marriage  solemnised  in  England  ought  to  be  regarded  as  a  contract 
involving  the  element  of  indissolubility,  and  ^ows  that  even  in 
England  it .  has  never  been  so  regarded  The  circumstance  that 
divorce  A  vinculo  could  only  be  obtained  by  Act  of  Parliament  merely 
proves  that  this  judicial  function  had  been  reserved  by  Parliament  to 
itself,  and  not  delegated  to  any  other  tribunal  He  declined  to  accede 
to  the  proposition  that  the  domicile  to  found  jurisdiction  in  the  Scotch 
Courts  for  the  purpose  of  divorce,  must  be  a  domicile  to  all  int^ts 
and  purposes  Scotch.  He  thought  that  residence  for  a  considerable 
time,  combined  with  the  locus  of  the  transgression,  might  give  juris- 
diction. He  admitted,  however,  on  the  authority  of  the  English 
decisions,  that,  under  the '  circumstances  of  this  case,  English  law 
could  not  in  a  question  of  property  recognise  the  validity  of  the 
divorce.  If,  however,  the  r^usal  of  the  English  law  to  recognise  a 
Scotch  divorce  in  such  circumstances,  could  be  reconciled  with  the 
general  principles  of  jurisprudence,  it  must  be  on  the  ground  that  the 
proceedings  tcdcen  in  ScoUand  were  in  fraudem  legis;  the  residence 
in  Scotland  being  adopted  for  the  temporary  purpose  of  giving  the 
Courts  of  that  country  the  opportunity  of  dealing  with  the  case 
according  to  their  own  law,  and  this  being  done  by  collusion  between 
the  parties. 

The  result  of  the  foregoing  analysis  of  opinion  and  authority  ap- 
pears to  be  as  follows: — 

The  Act  of  Union  enacts  that  the  two  kingdoms  should  be  united 
into  one;  and  that  all  laws  and  statutes  in  either  kingdom,  so  &r  as 
contrary  to  or  inconsistent  with  the  terms  of  the  articles  of  union,  or 
any  of  them,  should,  from  and  after  the  union,  cease  and  become  void. 
— <)an  anything  be  less  consistent  with  the  unity  of  t^e  kingdom 
than  that  the  judicial  deliverance  of  the  Sovereign  through  the  Courts 
of  one  part  of  the  United  Kingdom,  affecting  the  personal  status  of 
^e  subject,  and  admitted  to  be  well  given  according  to  law,  diould 
3t  in  another  part  of  the  kingdom  be  held  as  nngatoiy? 
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Lord  Eldon  seems  to  have  held  it  the  duty  of  the  Courts  in  each 
part  qf  Great  Britain,  in  consequence  of  the  union,  to  do  justice 
between  the  subjects,  having  regard  to  the  laws  existing  in  the  other 
part  of  Great  Britain.  It  would  follow  that  if  the  local  Courts  de- 
cided inconsistently,  the  Court  of  Appeal  would  set  right  the  one 
whose  decision  it  thought  wrong.  There  could  be,  therefore,  no  con- 
flict which  the  Court  of  Appeal  could  not  compose.  •, 

Lord  Campbell  seems  to  have  considered  the  Courts  of  England 
and  Scotland  in  their  judicial  jurisdiction  entirely  similar  to  the 
Courts  of  foreign  conntriea  But  I  hardly  think  his  dictum  upon 
this  subject  can  be  strained  into  an  authority  on  one  side  or  the  oUier 
of  the  present  question. 

Lord  St  Leonards  distinctly  holds  the  opinion  that  the  House  of 
Lords  has  no  power  under  its  appellate  jurisdiction  to  compose  or 
redress  a  conflict. 

Lord  Brougham,  though  strongly  urging,  on  grounds  of  inter- 
national opinion,  that  the  particular  conflict  supposed  to  be  raised  by 
Lotty's  case  ought  to  be  composed,  admitted  that  the  jurisdiction  of 
the  Court  of  Appeal  did  not  necessarily  imply  the  composition  of  all 
conflicts. 

Lord  Lyndhurst  not  only  admitted  that  there  might  be,  but  held 
that  there  is  an  irreconcileable  conflict. 

Lord  Cranworth  has,  above  all  others,  distinctly  expressed  and 
frequently  reiterated  the  opinion  that  an  irreconcileable  conflict  exists. 

Lord  Eingsdown  avoided  committing  himself  to  any  distinct  ex- 
pression of  opinion  on  this  question.  By  implication,  however,  from 
the  case  of  Pitt  v.  Pitt,  I  think  he  may  be  counted  with  those  who 
would  have  asserted  for  the  Court  of  Appeal,  in  a  question  afi^ecting 
personal  status,  the  power  of  giving  a  decision  which  should  be  un- 
challengeable in  all  parts  of  Her  Majesty's  dominions.  From  the 
case  of  Pitt  v.  Pitt,  I  should  infer  Lord  Chelmsford's  concurrence  in 
this  point  of  view.  On  the  authority  of  the  same  case,  I  should  have 
iufeired  the  adhesion  to  them  of  Lord  Westbury;  but  this  would 
scarcely  accord  with  his  judgment  in  Shaw  v.  Oould.  It  may  be 
Lord  Westbury's  opinion,  if  he  has  any,  that  reconcilement  would  be 
possible  in  all  cases  except  where  the  Courts  in  Scotland  might  pro- 
nounce decree  of  d  vinculo  at  the  instance  of  a  wife  on  the  ground  of 
adultery  committed  by  the  husband  in  Scotland,  where  he  was  tem- 
porarily resident^  although  not  domiciled.  This  is,  in  fact,  the  crucial 
instance;  but  I  think  it  extremely  doubtful  whether  the  doctrine 
upon  this  point,  commonly  assumed  to  be  that  of  the  Scotch  Courts, 
would  stand  the  test  of  a  direct  appeal 

On  a  first  impression  of  these  cases  I  was  much  struck  with  the 
apparent  weight  of  authority  in  favour  of  the  proposition  that  the 
House  of  Lords  as  a  Court  of  Appeal  have  no  power  to  compose  or 
redress  a  conflict  of  laws  between  England  and  Scotland,  and  that 
such  reconcilement  could  only  take  place  by  means  of  a  new  Act  of 
the  Legislature.    On  a  closer  examination  it  appears  that  the  asser- 
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tion  of  tills  proposition  is  generally  contained  in  dicta  unnecessary 
for  the  solution  of  the  case  in  point,  bat  introduced  for  the  sake  of 
avoiding  the  appearance  of  contradicting  the  authority  of  certain 
other  cases,  such  as  Lolly's  case  on  the  one  hand,  and  some  decisions 
of  the  Court  of  Session  on  the  other.  The  authorities  who  hayft  laid 
down  this  proposition  in  express  and  unqualified  terms  are  Lord 
Lyndhfirst,  Lord  St  Leonards,  and  Lord  Cranworth.  To  them  must 
be  added,  as  having  given  a  qualified  approval  of  the  doctrine^  Lord 
Brougham  and  Lord  Westbury. 

Some  of  these  are  considerable  authoritiea  But,  as  I  think  I  have 
shown,  there  is  a  weight  of  very  high  authority  tending  at  least 
towards  a  different  conclusion.  Tliere  are,  in  the  first  place,  the  ex- 
press terms  of  the  Act  of  Union.  There  is  the  opinion  of  Lord  Eldon 
clearly  indicated  to  the  effect  that  the  laws  of  the  two  countries  ad- 
mit of  no  conflict  by  which  failure  of  justice  might  be  caused  to 
the  subject  I  believe  I  am  right  in  inferring  a  tendency  at  least 
towards  this  view  on  the  part  of  the  great  authority  of  Lord  Kings- 
down.  Though,  perhaps,  he  would  have  justified  the  discretion  of  the 
Court  of  Appeal  rather  on  the  ground  of  comitas  than  of  subjection 
to  a  common  Sovereiga  The  same  tendency  may  be,  I  think,  in- 
ferred on  the  part  of  Lord  Chelmsford,  Lord  Cairns,  and  Sir  Robert 
Phillimore. 

But,  esto,  that  a  number  of  learned  Lords  profess  the  theory  that 
their  Court  is  incompetent  to  compose  a  conflict,  it  cannot  be  supposed 
for  a  moment  that  they  will  ever  bring  this  theory  to  the  practical 
reductio  ad  absurdum  of  deciding  that  the  same  person  holds  the 
status  of  being  married  or  legitimate  in  one  part  of  the  United  King- 
dom and  not  in  another. 

And  with  regard  to  the  class  of  cases  in  the  law  of  divorce,— 
qtiomodo  constat  that  there  is  now  any  conflict?  The  English  Courts 
have  practically  given  up  the  extreme  view  which  was  maintained  in 
McCarthy  v.  De  Caix,  on  the  authority  of  Lolly's  case — namely,  that 
indissolubility  is  of  the  essence  of  a  contract  of  marriage  solemnised 
in  England.  And  as  to  some  of  the  more  questionable  decisions  of 
the  Court  of  Session,  it  may  be  observed  that  they  were  decided  in 
opposition  to  the  more  cautious  practice  which  the  Commissaries  ex- 
ercised until  they  were  corrected  by  the  Superior  Court ;  and  also, 
that  the  decisions  in  question  have  not,  perhaps  for  reasons  easy  to 
conjecture,  been  appealed  against.  It  is  a  curious  circumstance  that 
in  the  two  cases  which  have  been  investigated  by  the  English  Conrts, 
owing  to  questions  of  property  depending  on  them,  the  clearest  evi- 
dence has  been  obtained  of  the  decrees  having  been  obtained  by  col* 
lusion  and  by  fraud  upon  the  law. 

I  have  no  doubt  that  practically  in  all  cases  the  Court  of  Appeal 
will  exercise  their  discretion  so  as  to  do  justice  between  parties,  not* 
withstanding  any  apparent  conflict  between  the  laws  of  the  two 
countries.  In  doing  so  they  will  be  justified  by  the  authority  of  Lord 
Eldon,  by  the  Act  of  Union,  and  by  common  sense. 
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But  if  this  be  the  true  view  of  the  appellate  jurisdiction  of  the 
Hon^  of  Lords,  it  is  very  mischievous  that  learned  Lords,  for  the 
sake  of  saving  the  credit  of  decisions  which  have  really  been  over- 
ruled, should  persist  in  disclaiming  their  own  authority  to  do  com- 
])}ete  justice  to  Her  Majesty's  subjects.  It  will  be  a  difficult  matter 
to  frame  a  statute  which  shall  declare  more  distinctly  and  explicitly 
than  is  already  declared  by  the  Act  of  Union,  how  justice  oug^t  to  be 
done.  The  line  is  a  very  delicate  one  which  distinguishes  questions 
merely  affecting  tenure  or  administration  o^  property,  where  a  variety 
of  local  laws  is  a  matter  of  indifference,  and  those  questions  which  so 
regard  personal  statiis,  as  imperatively  to  require  a  decision  which 
shall  hold  good  throughout  the  United  Kingdom. 

But,  after  the  disclaimers  of  authority  above  referred  to,  it  is  im« 
portant  that  some  declaration  should  be  made  by  the  Legislature;  and 
a  fitting  opportunity  for  doing  so  may  occur  when  the  task  is  under- 
taken of  carrying  into  effect  the  recommendations  of  the  recent  Mar- 
riage Law  Commission.  Having  alluded  to  this  report,  I  must  take 
leave  to  observe,  in  passing,  that  it  is  to  be  hoped  so  useful  an  object 
of  legislation  will  not  be  hindered  or  marred  by  any  professional 
jealousy  from  our  side  of  the  border.  The  state  of  our  own  consis- 
torial  law  is  not  (heaven  knows !)  a  subject  for  professional  triumph. 
We  are  credited  by  Mr  Story  with  having  discussed  with  ability  and 
learning  the  subjects  treated  of  in  Mr  Ferguson's  volume  of  consis- 
torial  report-s.  But  ability  and  learning  are  not  the  only  qualities 
required  from  Judges  entrusted  with  the  delicate  functions  of  consis- 
torial  jurisdiction.  And  it  is  difficult  to  resist  the  impression,  which 
it  was,  doubtless,  the  object  of  Mr  Ferguson's  volume  to  convey,  that 
in  their  familiar  sphere  of  jurisdiction,  the  Commissaries  sometimes 
evinced  more  practical  wisdom,  as  well  as  more  liberal  views,  than 
the  Lords  of  Session  who  controlled  them.  The  particular  grounds, 
however,  on  which  the  Scotch  Courts  have  asserted  consistorial  juris- 
diction will  be  matter  of  further  comment  in  the  sequel         R  C. 


THE  EXTENSION  OF  SflERIFP  COURT  JURISDICTION. 

SECOND  ABTICLK 

The  first  question  which  we  propose  to  consider  in  this  article  is, 
whether  it  is  for  the  public  advantage  that  local  tribunals  should  have 
larger  powers  entrusted  to  them  in  criminal  matters,  in  so  far  as  con- 
cerns the  amount  and  quality  of  the  punishment  which  they  can  com- 
petently award,  than  are  at  present  possessed  by  the  Sheriffs. 

This  question,  as  well  as  those  already  treated  of,  may  and  ought  to 
be  dealt  with,  at  least  in  the  first  instance,  quite  independently  of  any 
considerations  of  a  personal  sort  We  shall  have  something  to  say 
about  the  fitness  of  the  existing  local  Judges  to  possess  a  power  of 
inflicting  punishments  of  a  different  class  from  that  to  which  they  are  at 
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present  limited,  but  not  nntil  we  have  looked  at  the  matter  from  a  purely 
public  point  of  view.  It  is  perhaps  necessary  to  say  that  we  shall^make 
a  humble  effort  to  deal  with  the  subject  in  that  way,  because  many 
of  the  readers  of  this  Journal  will  doubtless  think  that  it  is  a  difficult, 
if  not  an  impossible,  height  to  reach.  There  is  apparently  an  impres- 
sion abroad,  particularly  among  the  more  influential  members  of  the 
legal  profession,  that  such  a  question  as  the  enlargement  of  the  powen 
of  the  local  Courts  is  never  treated  except  selfishly,  *'  with  a  manifest 
bias/'  and  with  a  scarcely  hidden  wish  to  elevate  the  Local  at  the 
expense  of  the  Supreme  Courts.  Nothing  is  easier  than  to  impute 
interested  motives,  except  perhaps  to  protest  that  one  is  not  in  any 
way  actuated  by  them.  Let  the  feu^ts  and  the  arguments  which  bear 
on  this  subject  be  judged  of  by  their  own  merits. 

The  Court  of  Justiciary,  presided  over  by  one  or  more  of  its  Judges, 
is  the  only  competent  Court  for  the  trial  of  charges  of  treason,  muider, 
rape,  robbery,  fire-raising,  deforcement  of  messengers,  breach  of  duty 
by  magistrates,  and  of  all  cases  in  which  by  statute  a  higher  punish- 
ment than  imprisonment  is  enjoined  to  be  inflicted.  On  the  other 
handy  the  Sheriffs  may  tiy  cases  summarily  (without  a  juiy),  in  which 
the  prosecutor  shall  "  conclude  for  a  fine  not  exceeding  <f  10,  together 
with  expenses,  or  for  imprisonment  not  exceeding  sixty  days,  accom- 
panied, when  necessary,  with  caution  for  good  behaviour,  or  to  keep 
the  peace,  for  a  period  not  exceeding  six  months,  and  under  a  penalty 
not  exceeding  ^^20."  The  Sheriffs  may  also  try  (with  a  jury)  all  cases, 
with  the  exception  of  those  above  enumerated  as  exclusively  competent 
in  the  Court  of  Justiciary;  but  the  only  sentence  which  they  can  pro- 
nounce is  one  of  fine  or  imprisonment,  and,  if  the  latter,  its  length 
must  not  extend  beyond  two  years,  with  or  without  hard  labour.  It 
may  be  added,  that  virtually  there  is  no  review  of  the  sentence  of  an 
Inferior  Court  Judge  by  the  Supreme  Court,  in  so  far  as  the  quality 
or  amount  of  the  punishment  is  concerned;  while  tiliere  is,  most  pro- 
perly, ample  facility  for  setting  aside  any  conviction  tiliat  may  have 
been  obtained  on  an  irrelevant  libel,  or  which  is  in  itself  essentially 
defective. 

We  may  say  at  once,  that  it  would  be  undesirable  to  allow  chaiges 
of  murder  or  rape  to  be  tried  anywhere  else  than  in  the  Supreme 
Court  We  are  further  of  opinion  that  it  is  for  the  public  advantage, 
that  to  the  same  high  tribunal  the  more  aggravated  forms  of  culpable 
homicide,  and  all  cases  of  complicated  or  extensive  fraud,  should  be 
taken.  The  serious  consequences  to  the  prisoner  which  follow  a  con- 
viction— the  generally  conflicting  character  of  the  evidence,  particularly 
where  scientific  witnesses  are  examined,  and  other  circumstances  which 
generally  attend  the  trial  of  such  important  cases — demand  for  the 
conduct  of  them  the  highest  judicial  skill  and  experience  that  the 
country  can  afford. 

But  why  should  it  be  incompetent  to  try  a  charge  of  robbery  in  a 
local  Court?  The  Sheriff  tries  cases  of  theft,  and  cases  of  aggrantted 
assault,  daily.     Is  there  any  reason  why  he  should  not  try  a  crime 
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which  consists  of  a  combination  of  these  two  crimes?  The  answer  of 
conrs^  is,  that  robbery  is  still,  at  common  law,  a  capital  offence,  and 
that  a  sentence  of  penal  servitude  often  follows  a  conviction.  That 
answer  only  leads  one  to  the  wider  question,  Ought  not  the  Sheriffs 
to  have  the  power  of  inflicting  penal  servitude? 

The  direction,  however,  in  which  we  are  disposed  most  strongly  to 
insist  that  extended  powers  of  punishment  ought  to  be  conf^f  red  on 
local  judges,  is  in  cases  of  trials  for  thefts,  assaults,  etc.,  in  which 
there  have  been  numerous  previous  convictiona  These  charges  are 
at  present  taken  to  the  Court  of  Justiciary.  There  is  no  conceivable 
reason  for  their  being  taken  out  of  the  bands  of  the  Sheriff,  except 
that  penal  servitude  is  their  appropriate  punishment  when  they  are 
proved.  They  constitute  by  far  the  most  numerous  class  of  cases 
which  are  prepared  for  the  High  Court  or  the  Circuit  Courts ;  they 
have  no  intricacy  about  them  which  renders  these  august  tribunals 
the  only  fit  forum  for  their  trial ;  and  they  are  not  of  such  a  nature 
as  to  call  for  an  exhibition  of  that  solemnity  and  impressiveness  which, 
as  ""a  divinity  doth  hedge  a  king,"  are  supposed  to  attach  to  "the 
Lorda"  Two  practical  advantages  would  follow  a  change  in  the 
direction  to  which  I  point:  a  saving  of  expense,  and  a  saving  of  what, 
for  want  of  a  better  name,  I  shall  call  judicial  power.  The  former 
advantage  would  accrue,  because  in  the  larger  circuits  the  seat  of 
a  Sheriff  Court  is  to  be  found  in  each  of  the  counties  included  in  the 
circuit,  and  prisoners  and  witnesses  would  not  require  to  be  conveyed, 
for  example,  from  Wick  to  Inverness,  or  from  Wigtown  to  Dumfries. 
Farther,  it  would  no  longer  be  in  the  power  of  an  accused  person 
committed  for  trial,  a  few  days  or  weeks  after  a  Circuit  had  been  held, 
to  force  on  his  trial  in  the  High  Court  in  Edinburgh,  involving  great 
expense  to  the  country,  because  he  could  not  lawfully  be  kept  in 
prison  during  the  six  months  which  elapse  before  the  next  Circuit 
Ayre  is  held  within  his  own  district  The  great  awkwardness,  to  call 
it  by  no  worse  name,  might  in  this  way  also  be  removed,  with  which 
all  present  and  former  Crown  counsel  are  familiar,  of  sending  a  case 
for  trial  before  the  Sheriff,  with  instructions  to  the  Procurator-Fiscal 
to  suppress  certain  of  the  previotis  convictions,  so  that  on  the  face  of 
the  libel  at  least  a  sentence  of  imprisonment  foUowing  a  verdict  of 
guilty  may  not  appear  too  absurdly  inadequate. 

The  second  advantage  which  we  have  specified — ^an  economising  of 
judicial  power— is  of  still  greater  importance.  A  very  eminent  Judge, 
whose  opinion  is  justly  held  in  the  highest  esteem,  thinks,  or  at  least 
has  implied  in  what  he  has  said,  that  only  ''  trashy  cases  "  should  be 
tried  in  the  Sheriff  Courts.  Can  any  case  more  *' trashy"  be  supposed 
than  the  trial  of  a  petty  theft  from  the  person  by  a  prisoner  who  has 
been  sentenced  a  dozen  times  over  by  police  magistrates  to  short  periods 
of  imprisonment,  and  by  Sheriffs  to  periods  of  twelve  or  eighteen 
mouths?  It  is  surely  something  not  far  removed  from  a  '*  judicial 
scandal/'  that  a  Judge  of  such  consummate  ability  and  vast  experi- 
ence as  Lord  Deas,  for  example,  should  sit  for  days,  as  he  often 
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requires  to  do,  in  the  Second  Court  of  the  Glasgow  Circuit,  trying 
what  are  truly  police  cases  of  the  most  trifling  description,  altj)Oiigh 
aggravated,  in  so  far  as  the  question  of  punishment  is  concerned,  by 
the  fact  that  the  accused  is  habit  and  repute  a  thief,  and  has  been 
often  previously  convicted.  In  similar  fashion,  great  public  loss  is 
suffered  by  the  time  of  our  Supreme  Court  Judges  being  consumed  in 
the  trial  of  equally  trivial  cases  in  the  other  centres  of  commercial 
industry,  such  as  Aberdeen  and  Dundee.  It  is  calculated  to  provoke, 
and  does  actually  provoke,  the  ridicule,  both  of  professional  and  non- 
professional persons,  to  witness  all  the  solemnity  of  levees  and  pro- 
cessions, and  guards  of  honour  and  trumpeters,  which  time-honoured 
usage  prescribes  as  the  fitting  accompaniments  of  the  presence  of  the 
Circuit  Judges,  culminating  in  the  conviction  of  two  or  three  miser- 
able beings  for  petty  thefts  or  for  poaching.  They  know  better  in 
England  than  to  waste  the  time  and  powers  of  their  Supreme  Judges 
in  such  work.  The  Recorders,  and  the  Chairmen  or  Judges  in  Ses- 
sions, dispose  of  the  class  of  cases  to  which  we  refer,  while  the  Assize 
Courts  find  themselves  occupied  with  the  trial  of  really  serious  offences 
or  with  the  settlement  of  important  civil  claims.  It  is  not  necessary, 
of  course,  in  order  to  remedy  the  evil  of  which  we  complain,  that  the 
local  Judges  should  have  unlimited  power  of  inflicting  penal  servitude. 
It  would  be  enough  if  they  could  competently  award  a  sentence  of  ten 
or  even  of  seven  years'  duration.  The  statute  law  as  it  exists  at  pre- 
sent regulates  the  amount  of  such  punishment,  at  least  iu  one  direc- 
tion. As  is  well  known,  no  person  can  be  sentenced  for  a  less  period 
than  five  years,  and  where  the  conviction  is  for  an  offence  punishable 
with  penal  servitude,  and  the  prisoner  has  been  previously  convicted 
of  a  crime,  the  least  sentence  that  can  be  awarded  is  a  period  of  seven 
years. 

The  opinion  long  held  by  those  who  have  had  the  best  opportunity 
of  judging  of  the  effect  of  our  penal  system,  has  of  late  gained  ground 
with  the  public  generally,  that  short  sentences  of  imprisonment  are 
of  little  use  either  for  deterrent  or  reformatory  purposes.  This  is  not 
the  place  to  present  arguments  in  favour  of  that  opinion.  It  will  be 
admitted  that  it  is  generally  entertained  by  intelligent  men  who  have 
devoted  any  attention  to  the  subject  In  order,  however,  to  carry  it 
out  in  Scotland,  the  local  tribunals  ought  to  have  power,  in  cases  tried 
without  a  jury,  to  pronounce  a  longer  sentence  than  sixty  days.  The 
disgrace  attending  the  shortest  sentence  is  not  much  less  than  that 
which  is  attached  to  a  sentence  of  several  montha  But  all  prison 
governors,  chaplains,  and  teachers  concur  in  saying  that,  in  so  &r  as 
regards  the  prisoner  himself,  the  effect  of  a  short  imprisonment  is 
almost  in  eveiy  instance  bad,  while  a  more  lengthened  opportunity 
for  reflection  and  instruction,  leads  in  many  cases  to  complete  refor- 
mation of  character.  If  the  Sheriff  had  power  to  sentence  prisoners 
tried  summarily  to  six  months'  imprisonment,  the  result  would  be  to 
relieve  him  of  the  doubt  which  he  must  often  feel  now,  whether  in 
sending  a  lad  or  a  woman  to  jail  for  15  or  30  days,  he  is  not  probably 
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doing  much  more  harm  than  good,  both  to  the  individual  and  the 
public.  One  provision,  however,  ought  to  be  made  in  order  to  pre- 
vent, or  rather  to  remedy,  any  gross  case  of  miscarriage.  It  ought 
to  be  imperative  that  in  every  case  the  Judge  shall  take  and  keep 
notes  of  the  evidence.  The  trouble  and  expenditure  of  time  are  in- 
finitesimal, while  a  speedy  review  on  the  merits  either  by  a  Court  of 
Appeal,  if  there  were  one,  or  by  the  Secretary  of  State,  would  be 
easily  secured.  We  have  never  heard  of  any  benefit  which  has  arisen 
from  the  permission  introduced  by  the  Summary  Procedure  Act,  by 
which,  in  cases  tried  under  it,  the  Judge  is  not  required  to  take  notes, 
and  we  have  often  heard  complaints  in  regard  to  its  working  both 
from  the  bench  and  the  bar. 

A  few  sentences  must  now  be  given  to  a  subject  on  which  it  is  not 
easy  to  write  but  with  distaste  and  reluctance.  Are  the  present 
"inferior  Judges"  fit  to  be  intrusted  with  such  an  extended  jurisdic- 
tion as  in  this  and  the  former  paper  we  have  maintained  ought  to  be 
conferred  on  the  local  Courts?  In  criminal  matters  the  fitness  to  be 
spoken  of  is  that  of  the  Sheriffs-Substitute,  because,  in  the  great 
majority  of  counties,  the  criminal  Court  is  never  taken  by  the 
Sheriff'-Depute,  unless  the  day  fixed  for  a  jury  trial  happens  to 
coincide  with  one  of  his  regular  visits  to  his  county.  It  may  be 
assumed  that  at  present  justice  is  satisfactorily  administered  in  the 
Sheriffs'  Criminal  Courts.  The  Judges  succeed  in  doing  the  work 
they  are  limited  to  in  such  a  way  as  to  command  the  confidence 
and  respect  of  the  public.  The  question  is,  whether  there  is  any 
ground  for  assuming  that,  if  they  were  empowered,  after  the  verdict 
of  a  jury,  to  sentence  previously  convicted  persons  to  seven  years' 
penal  servitude,  and  to  award  six  months'  imprisonment  in  cases 
tried  before  them  summarily,  that  power  would  be  indiscreetly  ex- 
ercised ?  It  will  probably  not  be  disputed  that  it  is  a  more  serious 
matter  to  sentence  a  person  of  previous  good  character  to  the  shortest 
period  of  imprisonment  for  the  first  time,  and  thus  to  brand  him 
with  disgrace,  and  irretrievably  to  injure  his  prospects,  than  to  send 
an  old  offender  to  penal  servitude.  The  Sheriff  may  at  present, 
without  the  aid  of  a  jury,  and  without  any  means  for  obtaining  a 
review  of  his  judgment,  pronounce  the  former  sentence,  but  it  is  as 
yet  incompetent  for  him  to  pronounce  the  latter.  He  tries  cases  of 
fraud,  forgery,  coining,  culpable  homicide,  and  many  others,  often 
involving  the  digesting  of  a  large  mass  of  evidence,  and  he  may,  on 
a  jury  convicting,  sentence  the  accused  to  as  much  as  two  years'  im- 
prisonment; but  he  cannot  tiy  a  habit  and  repute  thief,  against  whom 
there  stand  a  dozen  previous  convictions,  for  the  most  paltry  act  of 
stealing.  He  may,  without  a  jury,  and  in  some  cases  without  appeal, 
sentence  to  six  months'  imprisonment  for  certain  offences  against  the 
game  statutes;  but  he  cannot,  sitting  alone,  award  more  than  sixty 
days  for  offences  against  the  common  law.  The  police  magistrates  in 
London,  and  other  large  cities  in  England,  can  send  to  jail  for  six 
months^  hard  labour  persons  tried  before  them  summarily;  while,  as 
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has  been  pointed  out,  Kecorders  and  Judges  in  Sessions  can,  on  the 
verdict  of  a  jury,  pronounce  sentences  of  penal  servitude,  yhese 
functionaries  are  men  who,  neither  in  talent  nor  training,  are,  as  a 
rule,  one  whit  superior  to  our  local  Sheriffs. 

The  conclusion  we  arrive  at  on  this  matter  is,  that  the  responsibility 
at  present  resting  on  the  Sheriffs-Substitute,  and  the  duties  that  they 
are  callofi  on  daily  to  discharge,  are  so  onerous,  and  demand  so  much 
knowledge  and  discretion,  as  to  justify  the  extension  of  their  jurisdiction 
in  respect  of  the  amount  and  quality  of  the  punishments  they  can 
competently  inflict,  in  the  way,  and  to  the  extent  proposed. 

In  civil  causes  the  qualifications  of  the  Sheriffs-Principal  as  well  as 
of  the  Sheriffs-Substitute,  must  be  taken  into  account  Of  the  former 
class,  some  are  in  most  extensive  practice,  are  among  the  leaders  of 
the  Bar,  have  the  confidence  of  the  profession,  and  will  in  due  time 
be  promoted  to  the  Bench.  Others  have  no  practice.  But^  it  appears 
that  the  non-practising  class  are  possessed  of  a  certain  quality  or 
capacity,  and  adopt  a  certain  custom,  which  are  supposed  by  some  to 
do  more  than  make  up  for  the  want  of  practice  and  personal  experience. 
This  was  not  generally  known  until  lately,  and  was  only  fully  disclosed 
to  the  profession  and  the  public,  by  certain  Sheriffs-Principal  and 
Judges  of  the  Court  of  Session  who  were  once  Sheriffs  for  a  brief  period, 
when  examined  before  the  Law  Courts  Commission.  The  quidity  or 
capacity  to  which  we  refer,  consists  in  their  acquiring  a  knowledge  of 
law, particularly  of  what  is  called  the  "latest  law,"  not  from  the  reports, 
(their  Substitutes  have  access  to  them,  and  are  supposed  to  read  tJiem), 
not  from  sitting  in  the  divisions  of  the  Court  as  attentive  listeners, 
but  from  some  occult  faculty  which  comes  into  play  when  one  is  "in 
constant  attendance  in  the  Parliament  House."  They  absorb  a 
constantly  increasing  store  of  legal  knowledge.  They  can't  help  it 
The  afflatus  does  not  affect  the  junior  Bar,  or  those  advocates  whom 
their  party  has  as  yet  passed  over;  but  for  a  Sheriff  there  is  no  escape. 
He  is  sure  to  catch  it,  and  in  spite  of  himself  to  rise  from  doctus  to 
doctisaimus.  The  custom,  again,  to  which  the  Sheriffs-Principal  are 
now  declared  to  be  prone,  is  one  which  is  '*  creditable  alike  to  their 
heads  and  hearts."  The  strong  help  the  weak;  that  is  the  principle 
on  which  they  are  so  candid  as  to  say  they  proceed.  We  may  have 
misunderstood  what  we  have  read  in  the  Blue  Book.  But  let  ns 
quote  a  few  sentences  from  the  evidence  of  an  eminent  Sheriff  of  large 
experience,  whose  statements  will,  by  all  who  know  him,  be  taken  as 
thoroughly  reliable.  **  Question  10,939.  .  .  .  As  to  the  Sheriffs 
being  actively  engaged  in  practice,  I  suppose  you  know  many  of  them 
that  are  not  so  ?  There  are  not  many  of  them  that  are  not  so,  and  at  all 
events  ikey  walk  the  Parliamerd  House  every  day. — Ans,  to  Q.  10,945. 
Practically,  the  judgment  of  every  Sheriff  in  Scotland  is  arrived  at 
after  consultation  with  his  brethren  in  the  Parliament  House,  if  there 
is  any  difficulty. — Q.  10,946:  Do  you  think  that  a  good  system?— 
I  do  think  it  a  good  system.  He  has  all  the  responsibility  of  it,  and 
^  gets  the  aid  of  all  the  learning  of  his  brethren. — Q.  10,947 :  Don't 
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yon  think  it  would  be  better  for  him  to  consult  with  a  man  who  has 
heard  the  case  along  with  him  ? — ^That  may  be :  it  depends  on  the 
man.— Q.  10,958 :  You  are  aware  that  many  of  the  Sheriffs  do  not 
practice  ? — Bvt  they  are  hound  to  attend  the  Court  of  Semon;  and 
it  is  a  &ct  that  any  one  of  the  Sheriffs  who  is  not  in  very  active 
practice,  if  he  has  a  difficulty,  has  his  consultation  with  two  or  three 
of  the  best  lawyers  at  the  bar. — Q.  10,960 :  When  they  at^nd  the 
Court  of  Session,  they  have  the  opportunity  of  hearing  the  discussions 
in  the  Courts  and  the  opinions  of  the  Judges  delivered? — They  have. 
— Q.  10,961 :  And  of  hearing  the  views  which  the  profession  take  of 
the  current  decisions  of  the  Court? — Certainly." 

The  judgment  of  a  Sheriif,  then,  may  be  said  to  contain  "  the 
wisdom  of  many  and  the  wit  of  one."  It  expresses  the  view  entertained, 
not  by  an  individual  Sheriff,  merely,  but  by  a  college  of  Sheriffs.  Of 
course  it  may  be  suggested  that  there  are  certain  qualifications  on  the 
part  of  the  consulting  Sheriff,  which  are  necessary  to  his  getting  much 
good  from  the  consultation.  He  must  discover  for  himself  what  the 
point  or  points  of  the  case  truly  are:  and  he  must  be  able  to  state  it 
with  fairness  and  distinctness  to  his  more  experienced  brother.  Some 
persons  may  think  that  these  are  not  always  very  easy  things  to  do, 
but  then,  "the  atmosphere  which  they  breathe,"  the  "constant 
attendance  on  the  Supreme  Court,"  and  all  the  other  advantages 
which  their  presence  in  the  Parliament  House  (according  to  the 
highest  authority)  confers,  must  surely  diminish,  if  they  do  not  entirely 
dispel,  all  such  difficultie& 

To  speak  more  seriously, — the  principal  consideration  is,  what  work 
is  at  present  done,  and  done,  as  every  one  seems  to  admit,  satisfactorily, 
in  the  Sheriff  Courts.  They  deal  with  all  questions  relating  to 
personal  property,  and  liability,  to  any  amount,  whether  arising  from 
contract  or  delict  They  have  jurisdiction  in  actions  for  rent,  in 
ejections,  in  cases  of  interdict,  of  servitude,  of  nuisanca  They  exercise 
^  the  power  of  the  Court  of  Admiralty.  In  bankruptcy  they  award 
sequestration,  and  dispose  of  all  disputed  questions  of  law,  or  of  fact, 
which  arise  in  the  course  of  the  liquidation.  They  have  also  power, 
in  case  of  insolvency,  to  deal  with  the  estates  of  persons  not  entitled 
to  the  fitness  of  the  Bankruptcy  Statutes.  They  have  jurisdiction  in 
matters  of  succession,  both  real  and  personal,  serving  heirs  in  heritage, 
and  confirming  executors  in  moveablea 

It  has  been  said,  and  truly,  that  the  local  Bench  depends  much  for 
its  efficiency  on  the  local  Bar.  A  Judge  (not  in  attendance  in  the 
Court  of  Session)  who  never  has  an  opportunity  of  hearing  a  case 
fully  argued  by  practitioners  of  learning  and  talent,  undoubtedly 
runs  a  great  risk  of  "rusting."  He  is  deprived  of  the  stimulus 
produced  by  feeling  himself  surrounded  by  lawyers  who  are  able  to 
appreciate  really  good  judicial  work;  and  he  has  to  do  for  himself, 
in  the  matter  of  research  and  suggestion,  that  which  the  Judges  of 
the  Court  of  Session  get  done  to  their  hand  by  the  counsel  who  plead 
at  their  Bar.    But  I  maintain  that  this  disadvantage,  under  which 
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the  Sheriffs  undeniably  kbonred  in  former  days,  has  almost  dis- 
appeared. In  the  larger  communities  it  has  gone  altogether;  while 
throughout  Scotland  the  improved  system  of  education,  uid  of 
examination  of  candidates  for  the  office  of  procurator  in  the  Inferior 
Courts,  will  from  year  to  year  render  the  inferiority  of  the  local 
agent,  to  the  average  Court  of  Session  pleader,  less  and  less  real  It 
is  not  to  be  expected  or  desired  that  the  local  Courts  should  ever 
usurp,  to  any  extent,  that  which  we  believe  to  be  the  true  function  of 
the  Supreme  Court — namely,  that  of  a  Court  of  Review;  and  therefore 
the  highest  talent,  the  profoundest  erudition,  will  always,  it  is  to  be 
hoped,  be  found  at  the  Bar  of  the  metropolis:  but  we  make  bold  to 
say  that  in  the  principal  centres  of  population — Glasgow,  Aberdeen, 
Dundee,  etc. — the  practitioners  are,  for  the  most  part,  in  the  habit  of 
furnishing  the  Court  with  quite  as  much  help  as  in  many  cases  is 
afforded  to  the  Lord  Ordinary  in  the  Outer  House,  both  in  maldng 
up  records  and  in  pronouncing  judgment* 

The  principal  opposition  to  any  extension  of  civil  jurisdiction  in 
the  Sheriff  Courts  seems  to  arise  when  it  is  proposed  to  make  it  com* 
petent  for  these  tribunals  to  deal  with  questions  which  affect  land 
A  mysterious  solemnity  is  supposed  to  attach  to  the  transference  of 
heritage.  People  have  begun  to  think  of  late  years,  however,  that  the 
sooner  the  mystery,  as  well  as  the  accompanying  expense,  comes  to 
an  end  the  better.  But  it  may  well  be  asked,  what  class  of  legal  prac- 
titioners are  most  conversant  with  such  questions?  Who  prepare  the 
writs  of  conveyance  ?  Who  have  on  their  own  unaided  responsibility 
to  form  opinions  and  give  advice  on  progresses  of  titles?  Is  it  not  the 
country  lawyers — ^the  Sheriff  Court  practitioners?  How  rarely  do 
they  resort  to  the  advice  of  counsel  when  any  difficulty  arises  as  to 
the  making  up  of  a  title,  and  when  they  do,  is  there  a  member  of  the 
Faculty  who  will  hesitate  to  admit  that  he  uniformly  treats  the  opinions 
of  the  country  agent  in  such  questions  not  merely  with  apparent,  bat 
with  real  deference  ? 

The  argument  may  be  summed  up  in  a  sentence  The  public  re- 
quirements demand  a  more  extended  jurisdiction  than  the  local  Courts 
at  present  possess;  the  community  suffers  injury,  pecuniary  and  moral, 
from  the  want  of  it;  the  local  practitioners  are  by  education  and  ex- 
perience qualified  to  give  efficient  aid  in  the  dasa  of  cases  which  it  is 
proposed  that  this  extension  should  embrace;  the  localJudges  have 
for  many  years  performed,  to  the  satisfaction  of  the  public,  fonctions 
equally  onerous  and  responsible  with  those  which  an  extension  wonld 
impose  upon  them. 


*  We  are  aware  that  some  local  Judges  are  of  a  different  opinion  on  Uiii  point. 
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LORD  JUSTICE-CLERK  PATTON. 

Thb  tleath  of  Lord  Justice-Clerk  Patton  was  an  event  so  unexpected 
and  startling  as  to  be  scarcely  even  yet  realised  by  his  contemporary 
friends,  and  one  to  be  lon^  remembered  by  his  fellow-men  with  feel* 
ings  of  solemnising  humility.  A  few  men  might  be  pointed  out  of 
more  commanding  intellect  or  more  persuasive  eloquence,  but  none 
could  be  named  who  on  the  whole  stood  higher  in  the  respect  and 
love  of  his  fellow-citizens.  Possessed  of  ample  fortune,  both  acquired 
and  inherited,  endued  with  a  sweetness  and  cheerfulness  of  disposition 
which  made  him  everywhere  welcome,  he  was  the  last  man  for  whom 
so  sad  and  bitter  an  ending  could  have  been  predicted.  Apparently 
the  only  causes  moving  towards  such  a  catastrophe  were  the  sudden 
death  of  bis  only  brother  and  near  neighbour  in  the  country,  which 
produced  the  erroneous  rumour  of  his  own  death,  and  the  dark 
shadow  of  a  trouble  coming  out  of  the  Bridgewater  inquiry,  which 
might  involve  him  indirectly  or  inferentially  in  a  charge  of  bribing 
electors  of  that  notorious  borough.  Yet  the  former  event  was  one  in 
the  course  of  nature,  and  the  other,  according  to  the  received  social 
code,  involved  nothing  personally  disgraceful.  Whether  proof  of  in« 
ferential  bribery  at  a  previous  period  of  life  should  disqualify  for 
holding  a  high  judicial  office  is  a  question  as  to  which  we  shall  only 
say  that  a  rigid  inquisition  might  disclose  still  greater  previous  delin* 
quency  in  many  who  have  afterwards  attained  to  such  an  office. 
Even  if  for  such  a  cause  Mr  Patton  had  deemed  it  becoming  to 
resign  his  judicial  seat,  that  step  would  have  been  accompanied  with 
no  social  disgrace,  and  would  have  left  him  in  the  possession  of  that 
sincere  affection  and  respect,  and  those  many  sources  of  happiness 
which  he  otherwise  so  largely  enjoyed  Bat  he  had  all  his  life  been 
of  a  very  sensitive  disposition.  His  health  was  never  vigorous ;  he 
was  slender  in  person;  and  for  some  months  preceding  his  death  his 
intimate  friends  observed  with  anxiety  that  he  was  losing  flesh  in  an 
alarming  degree,  and  not  without  corresponding  indications  of  bodily 
weakness.  He,  however,  made  no  complaint,  was  always  cheerful 
among  his  friends,  and  devoted  his  usual  untiring  industry  to  his 
onerous  judicial  duties.  It  was  while  thus  enfeebled,  and  at  the  age 
of  66,  that  he  received  notice  to  attend  the  Bridgewater  Commission, 
and  undergo  examination  regarding  the  two  elections  in  which  he 
had  been  concerned  some  four  years  previously.  With  his  usual 
promptitude  he  prepared  memoranda  in  writing  to  assist  him  on  the 
occasion,  and  was  actually  on  his  way  to  Bridgewater  when  he 
received  at  Perth  a  telegram  postponing  his  examination.  Had 
this  postponement  not  taken  place,  and  had  he  been  examined, 
the  probability  is  that  his  excited  state  of  feeling  would  never  have 
occurred  or  would  have  passed  away ;  and  the  evidence  given  since 
his  death  shews  that  there  was  on  his  part  no  personal  cognisance  of 
bribery.  But  the  continued  brooding  over  the  matter,  although  his 
intellect  gave  full  assent  to  the  groundlessness  of  his  anxiety,  seems 
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to  have  preyed  upon  and  nltimately  overset  his  mind,  and  led  to  the 
sad  event  which  has  been  so  universally  deplored. 

Mr  Patton  was  bom  in  the  year  1803.  His  father  was  Sheriff-tilerk 
of  Perthshire,  and  was  also  a  considerable  proprietor  of  land  in  Perth- 
shira  He  was  educated  at  the  University  of  Cambridge,  where  he 
distinguished  himself  in  oratory.  He  was  called  to  the  Bar  of  Scotland 
in  1828^and  was  soon  largely  engaged  in  business  as  a  junior  counsel; 
his  natural  talents  being  aided  by  influential  family  connection.  He 
came  to  the  Bar  a  few  years  earlier  than  the  late  Lord  Mackenzie, 
who  was  a  native  of  the  same  city;  and  there  was  betwixt  them  some 
professional  rivalry,  although  always  in  a  friendly  spirit  Both  were 
distinguished  by  the  greatest  professional  industry,  and  conscientious 
discharge  of  duty  to  their  clienta  Mr  Patton's  business  comprehended 
every  variety  of  cases;  and  he  was  remarkable  for  the  careful  collection 
of  authorities,  and,  in  particular,  for  ferreting  out  English  decisions, 
even  in  cases  where  less  diligent  juniors  professed  to  think  them 
thrown  away.  In  the  stirring  railway  times  he  was  the  Scotch 
counsel  chiefly  employed  in  that  department  But  he  never  allowed 
himself  to  degenerate  into  a  mere  lawyer;  for  his  scholarship  was 
much  above  the  average.  He  had  an  extensive  knowledge  of  modem 
language^,  and  had  a  great  love  and  deep  appreciation  of  art,  both  in 
painting  and  sculpture,  and  also,  very  specisdly,  when  applied  in  the 
decoration  of  manufiEu^tures.  He  originated,  and,  with  the  aid  of  Mr 
Inglis,  now  Lord  Justice*6eneral,  and  Mr  Robert  Horn,  carried  into 
effect,  two  exhibitions  of  art  manufactures  in  Edinburgh,  which  were 
much  appreciated,  and  tended  greatly  to  improve  the  public  taste  in 
that  department  One  of  his  favourite  pursuits  was  the  cultivation 
of  pines;  and  the  grounds  of  his  mansion  at  Gaimies  are  beautified 
by  a  vast  collection  of  that  tribe,  scarcely  to  be  excelled  in  the  king- 
dom. He  contributed,  with  his  natural  liberality  of  mind,  the  results 
of  his  experience  in  arboriculture  to  the  press.  The  improvement  of 
his  estate  was  a  fisivourite  pursuit,  in  which,  also,  he  always  kept  in 
view  the  adornment  of  the  landscape;  for  example  of  the  latter,  he 
erected  a  small  ornamental  building  for  the  shoeing  of  horses  and 
smith's  work,  in  which  part  of  the  animal  was  seen  from  without, 
and  which  he  called  his  aesthetic  smithy.  As  a  landlord  and  country 
gentleman  he  was  very  popular.  His  sympathies  were  so  varied  that 
he  might  truly  have  said  nihil  humanum  a  me  cUienum  puto. 

During  his  short  career  as  Lord  Advocate,  he  showed  much  promp- 
titude in  bringing  forward  measures  for  the  public  good.  He  listened 
to  the  complaints  of  the  mercantile  interest,  and  procured  the  passing 
of  the  "Debts  Recovery  Act''  Difficulties  arose  in  regard  to  the 
complication  of  the  Acts  against  nuisances,  and  the  Public  Health 
(Scotland)  Act,  was  by  his  instructions  immediately  prepared,  and 
was  passed  under  the  charge  of  bis  successor  in  office  Mr  Gordon. 
Every  complaint  was  courteously  listened  to,  even  if  it  could  not  be 
redressed;  and  every  letter  was  immediately  answered. 

As  to  his  judicial  character,  it  has  been  truly  said  by  a  contem- 
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poraiy  journal  opposed  to  bim  in  politics,  that  ''as  a  lawyer  and  a 
Judge  he  was  a  &vourite  with  all  with  whom  he  came  in  contact; 
and,  inV^rticolar,  since  his  elevation  to  the  Bench,  his  judicial  abilities 
came  out  more  remarkably  than  those  who  had  watched  his  earlier 
career  had  been  led  to  expect.  No  one  could  have  sat  in  the  Lord 
Justice-Clerk's  Court  without  being  struck  by  his  singular  courtesy 
and  kindness;  and  the  sensitiveness  which  we  believe  formed  part  of 
his  character,  came  out  there  only  in  the  form  of  his  consideration 
for  the  feelings  of  others."  The  basis  of  his  judicial  character  con- 
sisted of  learning,  industry,  and  impartiality,  and  he  would,  no  doubt, 
if  he  had  been  spared,  have  still  further  secured  the  public  confidence. 
He  became  Lord  Advocate  in  1866,  Lord  Justice- Clerk,  by  the 
title  of  Lord  Glenalmond,  in  1867,  and  died  in  September,  1869, 


THE  LATE  LORD  MACKENZIE. 

Among  our  other  obituary  notices  this  month,  we  have  to  include 
that  of  Lord  Mackenzie,  who  has  been  so  long  removed  from  the 
scene  of  professional  labour  that  he  had  been  dmost  forgotten,  and 
the  announcement  of  his  death  came  upon  most  people  by  surprise. 
His  career  was  singularly  destitute  of  the  interest  of  incident.  He 
did  not  mingle  in  politics;  he  never  swerved  from  his  professional 
duties  into  science  or  literature;  and  even  in  his  own  profession,  his 
name  was  never  linked  with  any  great  historical  cause  either  in  the 
Civil  or  Criminal  Courts. 

Yet  he  was  a  man  whose  loss  to  the  profession  was  greatly  to  be 
lamented,  taking  place,  as  it  did,  at  a  time  when  he  was  not  much 
beyond  middle  age,  and  when — ^looking  to  the  periods  to  which  Judges 
ordinarily  live — ^there  might  have  been  expected  fiK)m  him  many  years 
of  learned  and  laborious  work. 

Take  him  all  and  all,  he  was  as  safe  an  adviser  as  a  counsel  as  we 
have  ever  known.  He  had  the  most  accurate  knowledge  of  case  law 
that  any  one  can  be  expected  to  acquire  within  the  compass  of  an 
ordinary  lifetime;  but,  beyond  this,  he  had  an  intuitive  tact  in  ad- 
vising as  to  the  prospects  of  success,  looking  at  the  temper  of  the 
Court  A  closet  lawyer  may  be  a  very  good  adviser  upon  a  question 
of  conveyancing,  but  he  is  out  of  his  element  altogether  when  asked 
his  opinions  as  to  the  prospects  of  success  in  regard  to  actions  de- 
pending upon  evidence  to  be  looked  at  according  to  the  prevailing 
tone  and  temper  of  Courts  and  juries  at  the  time.  With  all  this 
shrewdness  and  tact,  he  combined  the  most  unwearied  patience ;  no 
mass  of  papers  was  too  great  for  him  not  to  digest ;  and  although 
his  opinions  were  not  always  successful,  the  probabilities  beforehand 
were  all  in  their  favour.  The  man,  too,  was  sustained  by  an  innate 
moral  courage,  founded  upon  a  strong  sense  of  natural  justice,  and 
this  gave  him  pluck  and  vigour  in  the  maintaining  of  his  client's  case 
before  Courts  and  juries. 
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When  he  came  to  the  Bench,  he  brought  with  him  the  same  quality 
of  patience  in  studying  his  cases,  and  working  them  oat  far  ^yond 
the  arguments  submitted  to  him  by  counsel,  and  the  result  was  that 
his  decisions  stood  the  crucial  test  of  review  as  well  as  those  of  any 
Judge  of  his  generation.  These  judgments  are  lucid  and  concise,  and 
remind  one  of  the  judgments  of  Lord  Corehouse  and  Lord  Cockbum. 
The  If^w  that  governs  the  case  is  clearly  stated  in  a  few  vigorous  sen* 
tences,  and  the  material  fiEusts  are  summarised  in  such  a  way  that  the 
whole  case  can  be  comprehended  in  a  few  minutes.  All  this,  however, 
was  only  attained  after  the  most  thorough  and  patient  study  by  the 
Judge.  Labour  he  did  not  grudge,  and  he  forgot  that  while  fulfilling 
his  duty,  he  was  sacrificing  his  health.  This  soon  became  apparent 
in  exhibitions  of  irritability  on  the  Bench,  and  defective  apprehension 
of  the  arguments  addressed  to  him.  At  last  he  became  convinced 
that  his  physical  stamina  could  hold  out  no  longer,  and  in  November, 
1864,  be  retired  from  the  Bench.  He  was  bom  at  Perth  on  the  16th 
April,.  1807,  was  made  Solicitor-General  on  10th  January,  1855, 
promoted  to  the  Bench  on  29th  January,  1855,  and  died  in  his  63rd 
year. 

His  devotion  to  his  profession  was  such  that  he  sacrificed  all  other 
studies  to  it  The  only  literary  exercitation  of  which  he  was  ever 
guilty  was  a  series  of  sketches  of  a  short  tour  in  Spain,  contributed 
to  a  monthly  magazine  in  March  and  April,  1860.  In  1862  he  pub- 
lished a  book  which  has  made  his  name  known  in  England  and 
America,  and  is  one  of  the  most  intelligent  introductions  to  practical 
jurisprudence  published  in  any  language.  It  has  a  curious  title, 
"  Studies  in  Eoman  Law,  with  Comparative  Views  of  the  Laws  of 
France,  England,  and  Scotland."  It  is  written  with  great  clearness  and 
simplicity  of  style;  but  we  happen  very  well  to  know  that  it  was  the 
result  of  great  thought;  and,  having  often  tested  many  of  its  state- 
ments, we  can  pronounce  it  to  be  one  of  the  most  accurate  expositions 
of  the  subjects  within  the  limits  prescribed  by  himself  that  has  ever 
been  published.  In  Cambridge,  at  the  Inns  of  Court  in  London,  and 
in  Dublin,  it  is  used  as  an  examination  book,  and  has  had  a  laige  sale 
in  America. 


Legal  Changes, — ^When  Lord  Colonsay  was  removed  from  the 
chair  of  the  First  Division  to  a  higher,  if  not  a  happier  sphere,  we 
expressed  regret  (March,  1867,  ante  voL  xl,  p.  148)  that  his  devatiMi 
"  should  have  taken  place  at  a  time  when  the  honourable  and  long 
cherished  ambition  of  the  Dean  of  Faculty  (Mr  Moncreiff)  could  not 
be  gratified.^'  That  regret  would  perhaps  have  been  less  if  we  had 
been  able  to  foresee  the  melancholy  close  of  Mr  Patton's  tenure  of 
the  office  to  which  he  then  succeeded    Our  sympathy  would  then 
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have  been  dae,  not  to  the  eminent  Whig  politician  baulked  only  for 
the  nipment  of  the  prize  which  he  had  kept  in  view  for  fifteen  years, 
but  to  the  amiable,  and,  as  we  thought,  lucky  Tory  lawyer,  led  by 
miscalculating  ambition  to  aspire  to  a  place  which  was  too  big  for 
him,  and  to  grasp  honours  which  he  ought  to  have  transferred  to 
stronger  hands  than  his  own.  We  have  referred  elsewhere  to  the 
career  and  fate  of  Lord  Justice-Clerk  Patton;  but  it  occurs  to«fns  that 
not  Bridgewater  only  may  have  weighed  heavily  on  his  mind,  but 
that  he  must  sometimes  have  doubted  the  wisdom  and  propriety  of 
the  transaction  by  which  he  reached  the  Justice-Clerk's  chair,  and 
must  have  found  the  task  which  he  had  undertaken  no  easy  one.  That 
it  wUl  be  easy  even  to  his  successor  it  would  be  rash  to  predict 
To  preside  over  the  deliberations  of  a  Supreme  Court  can  rarely  be 
an  easy  task  to  any  man,  and  in  this  country  it  generally  happens  that 
the  chairs  of  these  Courts  are  occupied  by  men  who  have  been  alto- 
gether untried  in  the  judicial  office,  and  who  have  stepped  at  once 
into  them  from  the  position  of  Lord  Advocate.  Experience  has  not 
shown  that  they  have  been  the  better  for  wanting  the  irksome  but 
profitable  apprenticeship  of  the  Outer  House;  for  even  the  greatest 
of  them  have  been  much  improved  by  a  few  years  of  judicial 
work.  In  Mr  MoncreifT's  case,  the  transition,  as  he  himself  said  in 
his  graceful  speech  at  taking  his  seat,  is  even  greater  and  more  sudden, 
and  he  has  to  overcome  still  more  serious  difficulties  than  his  prede- 
cessor. For  he  has  from  the  exigencies  of  his  position,  if  not  from 
the  bent  of  his  talents,  been  during  many  years  more  a  politician  than 
a  lawyer,  and  his  eloquence  has  resounded  in  greater  contests  than 
those  which  stir  the  cold  blood  of  Parliament  House  lawyers.  Not 
without  regret  can  he  lay  aside  the  armour  he  has  worn  on  many  a 
famous  field,  not  without  an  effort  will  he  confine  his  attention  to  the 
narrower  interests  and  closer  reasoning  of  the  judicial  arena,  and  adopt 
the  more  restrained  eloquence  that  becomes  the  Bench. 

We  are  not  of  the  number  of  those  who  freely  assert  that  the 
new  Lord  Justice-Clerk  is  fortunate  chiefly  in  this,  that  his  repu- 
tation as  a  judge  cannot,  by  any  possibility,  faU  short  of  the 
modest  expectations  of  his  friends.  On  the  contrary,  it  depends, 
as  we  think,  on  himself,  to  win  a  reputation  second  only  to 
that  of  his  father.  We  have  in  these  pages  not  scrupled  to  speak 
freely  of  Mr  Moncreiff,  and  once  more  we  venture  to  do  so.  While 
we  congratulate  him  sincerely  on  reaching  a  position  so  elevated 
and  so  secure,  it  may  be  permitted  to  point  out,  with  the  greatest 
deference,  that  the  fault  which  has  sometimes  in  the  past  marred 
the  effect  of  his  great  talents  and  acquirements,  is  one  which  it  is  still 
in  his  power  to  correct,  and  which  must  be  corrected,  if  he  is  to  be 
remembered  as  a  great  judge.  That  wonderful  abUity  to  produce  great 
effects  with  little  labour — ^that  grace  of  easy  utterance,  which  has 
procured  him  so  many  triumphs  in  other  fields — are  now  become 
to  him,  not  advantages  to  be  utilised,  but  temptations  to  be  resisted 
and  vices  to  be  suMued.     The  law  is  a  haid  taskmaster^  and  its 
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votaries  can  never  acquire  lofiy  and  permanent  fiime  tinless  ihey 
work  for  it.  No  one  knows  this  better  than  the  Lord  Josticcn-Clerk, 
and  no  one  conld  turn  a  prettier  paragraph  enforcing  the  truth. 
We  should  not,  therefore,  have  ventured  to  inculcate  the  necessity  of 
applying  it  in  his  own  case,  were  it  not  that  this  risk  of  his  depending 
too  much  on  his  brilliant  talents  and  marvellous  quickness  is  that 
which>4nakes  dose  observers  of  men  fear  for  his  success  as  a  Judge. 
We  sincerely  hope  that  he  will  continue  to  be,  as  he  has  begun,  a 
working  Judge,  for  none  certainly  more  heartily  wish  him  a  long 
and  honourable  career  than  we  do. 

The  appointment  of  Mr  Young  as  Lord  Advocate  is  naturally  a 
subject  of  much  professional  interest.  It  is  now  four  years  since,  at 
the  desire  of  his  party,  he  entered  Parliament,  in  the  expectation  of 
early  promotion  to  the  office  of  Lord  Advocate.  He  has  since  sacri- 
ficed much  valuable  time  and  pecuniary  gain  to  his  parliamentaiy 
laboura  He  has,  indeed,  been  prevented,  by  the  restraints  imposed  by 
professional  duties,  and  by  the  tenure  of  a  subordinate  politi<»d  office, 
from  taking  a  very  prominent  part  in  the  work  of  the  House  of 
Commons;  yet  he  has  won  for  himself  a  reputation  which  makes 
the  House  and  his  party  chiefs  ready,  and  even  eager,  to  welcome  him 
as  a  worthy  successor  of  Jeffrey,  Butherfhrd,  and  Moncreiff.  Looking 
at  his  accession  to  office  from  a  professional  point  of  view,  we  are 
reminded  that  he  is  the  third  Lord  Advocate  who,  within  this  gene- 
ration, has  come  to  that  office  possessing  an  immense  reputation  as  a 
successful  advocate.  Butherford,  Inglis,  Young,  form  a  trio  which 
the  Bar  of  Scotland  may  well  be  proud  of  having-produced  withm  so 
brief  a  space.  Lord  Advocate  Young  is  not  inferior  to  either  of  these 
great  forerunners  in  logical  and  argumentative  power,  and  perhaps  he 
is  superior  to  either,  as  they  were  at  their  entrance  on  political  life, 
in  experience,  in  wide  knowledge  of  the  law,  and  in  firm  grasp  of  its 
principles.  Both  of  them  distinguished  their  term  of  office  by  impor- 
tant legislative  improvements;  and  we  believe  that,  while  Mr  Young's 
opportunities  are  perhaps  greater,  his  will  to  reform  the  law  is  not 
less  tiian  theirs. 

The  suspense  and  uncertainty  which  have  existed  with  r^ard  to 
the  filling  up  of  the  appointments  left  vacant  by  these  promotions, 
and  by  the  lamented  death  of  Lord  Manor,  have  been  unusually  greatw 
Even  the  selection  of  Mr  Butherfurd  Clark  for  the  Solicitor-General- 
ship, which  we  have  for  years  regarded  as  certain,  was  called  in  ques- 
tion, and  others  (no  doubt  capable  and  deserving  men)  were  mentioned 
as  possible  holders  of  the  office.  When,  to  the  general  satisfisu^tion  of 
the  country,  Mr  Clark's  appointment  was  at  last  announced,  it  ^^ 
mained  uncertain  whether  he  would  not  prefer  the  more  easy  and 
dignified  labours  of  the  Bench  to  the  anxious  and  toilsome  life 
of  a  leading  counsel  It  was  understood  to  be  a  question  of  health; 
and  while  the  Parliament  House  rejoiced  to  learn  that  he  found  him- 
self able  to  continue  at  the  Bar  for  some  time  longer,  it  was  not  with- 
out regret  that  the  hope  was  relinquished  of  seeing  so  young  and  able 
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a  Judge  presiding  at  an  Outer  House  bar.  For  it  is  no  secret,  but  a 
fact  w^ich  we  are  bound  to  declare,  that  some  Outer  House  Judges  have 
of  late  been  hardly  equal  to  their  work,  and  that  it  ought  to  be  the  first 
duty  of  Her  Majesty's  Gh)yemment,  in  filling  up  Loni  Manor's  place, 
to  select,  irrespective  of  years  and  precedence,  nay,  apart  even  from 
party  claims  if  that  were  necessary,  a  strong  Judge,  who  will  get 
through  the  work  of  Junior  Lord  Ordinary  without  either  Reaving 
arrears,  creating  undue  irritation  among  the  vexed  and  harassed 
practitioners  who  throng  his  Court,  or  committing  an  nnseemly 
number  of  mistakes.  Es^erience  has  lately  taught  the  great  disad- 
vantage of  having  too  old  men  in  offices  of  such  importance.  The 
choice  will  probably  be  made  and  announced  before  these  lines  are  in. 
the  hands  of  our  readers;  but  it  is  not  out  of  place  to  record  the  fact 
that  for  many  days  Mr  Mackenzie,  the  Sheriff  of  Fife,  was  pertina- 
ciously announced  by  rumour  as  the  coming  man.  Undoubtedly  Mr 
Mackenzie's  position  and  abilities  make  it  certain  that  he  will,  sooner 
or  later,  reach  the  Bench;  and  as  he  is  considerably  senior  to  most 
of  the  other  likely  competitors,  we  are  inclined  to  think  that  the 
sooner  h^  gets  [to  it  the  better.  The  other  gentlemen  whom 
rumour  fixes  on  as  well  qualified  for  the  judicial  office,  are  Mr 
Fraser,  Mr  Gifford,  and  Mr  Shand.  If  profound  learning,  the  most 
valuable  contributions  to  professional  literature,  length  of  service,  and 
extensive  practical  experience,  were  sufficient  to  entitle  a  lawyer  to 
the  highest  rewards  of  his  profession,  Mr  Fraser  would  undoubtedly 
carry  away  the  palm  from  all  the  competitors  we  have  named.  The 
bulk  of  his  professional  brethren  would  be  glad  to  see  him  obtain 
the  gown  now  vacant;  and,  in  any  event,  we  sincerely  hope  that  his 
claims  will  not  be  long  postponed.  Mr  Gifford  and  Mr  Shand  occupy 
a  somewhat  peculiar  position  in  the  running.  Both  are  regarded  as 
sure  to  make  excellent  Judges;  and,  indeed,  the  appointment  of  Mr 
6iff6rd,  even  above  his  seniors,  Mr  Mackenzie  and  Mr  Fraser,  would 
probably  be  more  popular  than  any  other  that  could  be  made.  But 
at  the  same  time  it  is  felt  that  both  may  prefer,  and,  indeed,  can 
afford,  to  wait  and  enjoy,  for  some  years  longer,  the  lucrative  sweets 
of  practice — nay,  that  both  may  perhaps  aspire  to  the  more  active 
honours  of  political  office.  Hence  their  names  have  not  been  quite  so 
much  in  the  mouths  of  men  with  reference  to  the  bench  as  the  others 
we  have  mentioned. 

One  other  name,  that  of  Mr  Gordon,  has  been  mentioned,  but  only 
to  be  dismissed.  No  considerations  of  party  would,  we  believe,  stand 
in  the  way  of  the  appointment  of  one  so  eminently  fit  and  so  widely 
esteemed;  but  his  position  as  a  candidate  for  the  representation  in 
Parliament  of  the  Universities  of  Glasgow  and  Aberdeen,  appears  to 
make  it  difficult  or  impossible  for  him  to  accept  it  Nor  perhaps, 
apart  from  this  circumstance,  would  his  pariy  be  willing  to  spare  so 
valuable  a  Lord  Advocata 

Thus  far  we  have  only  had  to  make  a  comparison  of  different  de- 
grees of  merit,  or  rather  of  the  different  estimation  in  which  various 
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able  and  learned  genUjemen  are  held  in  professional  circles.  We  re- 
gret to  be  compeUed  to  refer  to  one  whose  alleged  daim  to  a  s^t  on 
the  bench  every  one  qualified  to  judge  unhesitatingly  rejecta  It 
has  been  said  that  the  Sheriff  Principal  of  a  county  not  far  from 
Edinbui^h  has  been  suggested  to  the  Home  Secretary  (not,  of 
course,  by  any  Scotch  lawyer)  as  a  fit  person  to  be  promoted  to 
the  vac%^t  office.  We  say  no  more  against  this  gentleman  at  pre- 
sent, than  this,  that  his  promotion  to  his  present  lucrative  and  very 
easy  office  in  1865,  was  received  by  the  l^al  profession  with 
a  feeling  somewhat  stronger  than  disapprobation,  that  although  he 
possesses  the  character  of  an  honourable  and  conscientious  judge  in 
the  very  limited  sphere  of  his  present  jurisdiction,.  hMmnoval  to  a 
higher  and  more  important  place  would  be  a  subject  of  congratulation 
only  to  those  left  behind  him,  and  that  his  acquaintance  with  the 
actual  practice  of  the  Court  of  Session  has,  for  at  least  one  generation, 
been  so  purely  theoretical,  that  it  would  be  more  reaaonable  to  call  a 
Chancery  barrister  to  the  Bench  of  our  Supreme  Court  than  such  an 
one  as  thi&  We  have  thought  it  necessary  ta  apeak  thus  plainly,  less 
because  we  apprehend  that  such  a  false  step  is  iikeV'^ 'be  taken  ^^ 
the  present  moment  by  the  Home  Secretary,  under  the  advice  of  the 
Lord  Advocate,  than  because  claims  of  this  description  may,  and  indeed 
will,  be  preferred  on  future  occasions,  and  it  is  right  that  the  govern- 
ment should  be  strengthened  in  the  unpleasant  duty  of  rejecting  them, 
by  knowing  that  it  has  the  support  of  the  public  and  the  profession. 

Two  Sheriffships  are  or  will  be  made  vacant  by  the  changes  already 
discussed.  The  Sheriffship  of  Haddington  and  Berwick,  lately  held 
by  the  Solicitor-Qeneral,  will  probably  be  filled  up  by  the  transference 
either  of  Mr  Gifford  or  Mr  Shand  from  Orkney  or  Kincardine. 
But  everything  is  uncertain  at  the  moment  when  we  write;  and  it  is 
even  possible  that  in  the  prospect  of  a  reduction  in  the  number  of  the 
local  judiciary,  some  appointments  may  not  be  filled  up.  It  is,  how- 
ever, scarcely  proper  that  the  Crown  should  allow  the  work  of  one  or 
two  Sheriffships  to  remain  undone  during  the  many  months  that  must 
elapse  before  Parliament  can  pronounce  on  the  future  judicial  arrange- 
ments of  the  country.  It  is  equally  unreasonable  to  suppose  that  any 
competent  person  will  accept  the  office  of  Sheriff,  and  alter  the  whole 
plan  of  his  life,  upon  the  footing,  as  lately  su^ested  by  some  M.P/s, 
that  he  shall  receive  no  compensation  if  the  office  be  abolished  in  a 
few  years. 

The  Parliament  House  Book — Mr  Bumess's  indispensable  Prac- 
titioner's Guide  Book  has  again  found  its  way  to  our  table,  and,  we 
believe,  to  the  table  of  every  lawyer  who  is  actively  engaged  in  the 
work  of  the  Supreme  Court  For  all,  from  the  Judge  to  the  Macer, 
this  ever-ready  friend  has  some  useful  information,  and  we  can  only 
wish  to  its  accurate  and  painful  compiler  the  pecuniary  reward  which 
his  labours  merit.  We  avail  ourselves  of  information  furnished  in 
his  pages  for  the  following  (not  official)  list  of  Scotch  Appeals  in  1870. 
The  following  appeals  are  set  down  for  hearing  in  the  coming 
Session : — 
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North  Brifcith  Bailwv7  Go.  v.  Fawi. 

M'C^liim  v.  Sir  W.  D.  Stewart,  Bart.,  and  Another. 

Duncan  v.  Scottish  N.  £.  Bailway  Co. 

Campbell  v.  Leith  Police  CommiasionerB  and  Another. 

Forbes  v.  Boy.  B.  Smith  and  Others  (Forbes  v.  Eden). 

Tennent  v.  Tennent's  Trs. 

Chisholm  or  Stewart  v.  Laird  (Ist  and  2nd  Appeals).* 

Leslie  v,  M'Leod  and  Another. 

Ferguson  v.  Hay  Newton  (1st  and  2nd  Appeals).  * 

Campbell  v,  M'Lean  and  Others. 

Waterhonse  v.  Jamieson. 

J.  Thorns  V.  B.  Thoms  (Bumgallf  ). 

Caledonian  Bailw^  Co.  v.  CanmchaeL 

Thorns  V.  Thoms  (BomgaUy). 

Miucwell  &  al  v.  Maxwell  et  al 

Sh^herd  &  Co.  v.  Bartholomew  &  Co.  et  al 

M*Nai:^ton  v.  M^DongaU. 

Paton  V.  Smith  et  aL 

Earl  of  Zetland  v.  Glover  Incorporation  of  Perth,  etc. 

Watt  V.  Comrie  Thomson  et  al 

MDler  v,  Learmonth  et  al 

Lord'  C.  G.  A.  Hamilton  v.  Dnke  of  Hamilton  and  Brandon. 

Keith  V.  Beid  (ex  parte), 

Skeoe  v.  Smith  and  Another. 

Eraser  v.  Crawford  and  Another. 

City  of  Glasgow  Union  Bailway  Co.  v,  Hnnter. 

Gray  v.  Tombnll. 

Lord  Advocate  v.  Governors  of  Donaldson's  HoqdtaL 

Earl  of  Strathmore's  Trs.  v.  E.  of  Strathmore  et  al 

Gibson  v.  Bonnin|^n  Soffar  Befining  Co.  (Jim.)  ex  parte. 

Lady  Boswell  v.  Sir  T.  M.  Coninghame. 

WOaon  et  al  v.  Watson  et  al 

Copland  v.  Hon.  M.  £.  Maxwell. 

Lord  Bhmtyre  v.  Clyde  Navigation  Trs.  (1st  and  2nd  Appeals). 

The  Summary  Debate  RoU  in  the  Outer  House  has  revived  and 
intensified  the  abuse  which  was  abated  by  the  Act  of  Sedenmt  of  July, 
1865.  The  expediency  of  the  arrangement  introdnced  by  Mr  Gordon's 
Bill  is  a  larger  question,  which  falls  under  the  cognizance  of  the  Koyal 
Commission  now  sitting;  but  there  is  no  doubt  that  the  immediate 
necessities  of  the  business  of  the  Court  require  the  application  in  the 
practical  working  of  a  speedier  remedy  than  that  Commission  can  pre- 
scribe. Many  cases  now  stand  in  the  Summary  Debate  rolls  which 
have  been  there  since  May  and  June,  and  this  not  because  the  Judges  are 
unable  from  pressure  of  work  to  reach  them,  but  because  the  counsel 
whom  honest  litigants  have  been  so  unlucky,  or  dishonest  litigants  so 
astute,  as  to  retain,  have  not  been  able  to  attend  at  the  calling  of  the 
case.  We  have  not  now  space  to  repeat  the  arguments  and  illustrations 
which  led  to  the  reform  of  1865 ;  but  it  wUl  be  a  subject  of  much 
regret  if  Mr  Gordon's  Act,  which  has  eflfected  no  little  improvement 
in  other  respects,  should  be  allowed  to  restore  and  perpetuate  an  abuse 
which  was  so  easily  removed  by  the  Court  on  a  former  occasion.    No 

*  This  cMe  18  selected  by  Mr  Andenon,  Q.O.,  in  hia  eridenoe  before  the  Royal 
CommuBion,  m  the  most  flagrant  example  of  the  enormona  abadea  connected  with  the 
■ystem  of  remits  to  aooonntants  in  Sootoh  practioe. 
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doubt  mnch  of  the  blame  rests  with  agents  who  bom  ignorance, 
habit,  or  self-interest,  employ  as  single  counsel  in  the  Outer  ^ouse 
one  of  three  or  four  gentlemen  who  have  got  too  much  to  do.  Be- 
peatedly,  but  in  vain,  have  Lords  Ordinary  pointed  out  the  folly  and 
impropriety  of  this  course;  and  it  is  now  become  imperatively  neces- 
sary that  the  Court,  which,  as  a  Lord  Ordinary  said  the  other  day, 
spends^  nearly  as  much  time  in  hearing  reasons  why  arguments  coold 
not  proceed  as  in  hearing  the  arguments  themselves,  should  save 
clients  from  their  agents,  and  preserve  its  own  character,  by  applying 
to  the  Summary  Debate  Roll  rules  similar  to  those  enacted  in  1865 
with  regard  to  ordinary  debates.  It  will  be  a  graceful  and  useful 
beginning  of  Mr  Gh)rdon's  tenure  of  office  as  Dean  of  Faculty  if  he 
make  such  representations  as  will  obtain  from  the  Court  an  Act  of 
Sederunt  for  this  purpose. 

The  Dean  of  Faculty. — At  a  meeting  of  the  Faculty  of  Advocates 
held  on  Wednesday,  October  20,  Mr  Moncreiff  communicated  to  the 
Faculty  his  demission  of  the  office  of  their  Dean  on  his  appointment 
as  Lord  Justice*Clerk.  At  another  meeting  held  on  Tuesday,  Octo- 
ber 26,  Mr  Edward  Strathem  Gh)rdon  was  installed  in  his  place 
by  the  unanimous  choice  of  his  brethren  at  the  bar.  Although  other 
names  have  been  suggested  for  the  office,  it  must  be  acknowledged 
that  none  could  have  been  chosen  niore  worthy  of  the  highest  honour 
the  Faculty  can  offer,  and  none  more  able  to  represent  that  learned 
body  with  dignity  and  grace.  It  is  said  that  Mr  Gordon  is  ready  to 
resign  the  office  of  Dean  in  the  event  of  his  again  becoming  Lord 
Advocate,  in  accordance  with  a  feeling  which  has  become  very  general, 
and  which  was  expressed  at  the  meeting  of  Faculty,  that  these  offices 
should  not  again  be  held  by  the  same  person. 

The  European  Assurance  Company. — ^Vice-Chancellor  James  has 
dismissed  with  costs  the  petition  for  the  winding  up  of  this  company, 
on  the  principle  that  while  a  company  may  be  wound  up  for  inabili^ 
to  pay  debts  which  have  actually  accrued,  it  is  not  a  sufficient  ground 
for  winding  up  that,  on  a  calculation  of  future  possibilities,  the  accumu- 
lated fund  of  an  insurance  company  may  be  inadequate  to  meet  the 
ultimate  demands  of  the  whole  body  of  policy-holdera  Such  ques- 
tions the  learned  Judge  held  it  to  be  beyond  the  province  of  a  Oonrt 
of  law  to  investigate;  and  that,  as  it  was  not  shown  that  the  office  had 
not  funds  to  meet  all  current  daims,  but,  on  the  contrary,  it  appeared 
that  it  could  pay  all  policy  claims  likely  to  arise  for  many  years,  the 
petition  had  failed.  This  judgment  will,  it  is  said,  be  a  severe  blow  to 
the  "wreckers,'*  whom  the  fall  of  the  "Albert"  has  stirred  into 
activity.  The  Economist,  however,  says,  "  The  doctrine  is  that  a 
company  to  be  unable  to  meet  its  debts  within  the  meaning  of  the 
Acts  must  be  unable  to  meet  debts  which  have  actually  accrued — i^ 
the  contingent  liabilities  must  be  left  out  of  account  This  may  he 
good  law,  but  if  it  is  the  law  ought  to  be  altered,  as  there  are  certainly 
cases  in  which  it-wUl  work  injustice.  In  an  insurance  company,  the 
Peculiarity  of  whose  liabilities  is  that  they  are  contingent,  the  creditors 
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or  possible  creditors  should  haire  the  right  of  bringiog  about  a  stop- 
page )t  an  earlier  date.  It  would  not  be  just  to  compel  people  to  go 
on  paying  premiums,  under  penalty  of  losing  what  they  have  paid, 
when  the  company  with  which  they  may  have  contracted  has  rendered 
itself  unable  to  falfil  its  part  of  the  bargain." 

Appaintment'-'WlLLiAyL  Lamond,  Esq.,  Advocate  (1858),  has 
been  appointed  Sheriff-Substitute  of  Fifeshire  at  Dunfermline,  in 
room  of  Mr  Beatson  Bell,  transferred  to  Cupar  to  fill  up  the  vacancy 
occasioned  by  the  resignation  of  Mr  Taylor.  Mr  Lamond  has  been 
serviceable  to  the  profession  as  a  reporter,  and  as  one  of  the  editors 
of  the  new  edition  of  the  Digest.  He  will  be  an  able  and  efScient 
local  Judge. 

Obituary.— JoBN  Thomson,  Esq.,  S.S.O.  (1851),  died  at  Edinburgh, 
Sept  29. 

The  Honourable  Lord  Manor,  one  of  the  Judges  of  the  Court  of 
Session,  died  at  Edinburgh,  Oct  7.  Our  notice  of  this  learned  and 
highly  respected  Judge  is  unavoidably  postponed  till  next  month. 


RELICS  OF  FEUDALISM. 

14th  October,  1869. 

Sir, — ^There*s  nothing  like  a  good  fact  for  reformers — good,  I  meau,  for  the 
porpose  of  showing  the  need  of  reform.  And,  as  one  of  those  who  advocate 
further  reforms  in  our  system  of  Land  Rights,  particularly  the  abolition  (upon 
an  equitable  principle)  of  feudal  casticdties^  (or  perquintes,  shall  I  call  them?) 
and  of  entries  with  superiors,  I  beg  leave  to  state  one  or  two  facts— good  in  the 
sense  above  indicated. 

A  client  is  the  owner  of  a  property  of  which  a  certain  noble  Duke  is  the 
superior.  The  feU>duty  is  6d  per  annum;  and  the  composition  payable  on  the 
entry  of  an  heir  or  singular  successor  is  another  6d.  The  previously  entered 
vaasal  being  dead,  the  present  proprietor  was  called  upon  by  the  superior's 
splits  to  ti&e  out  an  entry.  Payment  was  offered  of  the  sixpence  of  composi- 
te, 88  well  as  of  any  arrears  of  the  feu-duty,  and  His  Grace's  agents  were 
appealed  to  not  to  exact  an  entry;  but  no,  the  Duke  must  have  his  fiSly  entered 
vaaeal,  and  the  vassal  or  proprietor  already  bound  in  one  form,  to  pav  the 
feu-duty,  must  be  bound  in  another  form  to  do  so,  and  pay  the  expense  of  being 
so  bound.  Of  course,  the  demand  had  to  be  complied  with,  and  an  entry  was 
taken.  The  composition  6d  was  paid;  and  I  hope  His  Grace,  the  superior,  will 
feel  the  benefit  of  it.  His  agents'  fees  have  also  been  paid,  the  amount  being 
is,  and  Is  for  postages. 

Other  clients,  trustees,  hold  a  dmilar  property  under  the  same  superior,  for  a 
similar  feu-duty  of  6d,  the  composition  on  entries  being  also  6d;  the  two 
properties  having  been  originally  one.  They  too  were  required  to  enter;  and  in 
their  case  the  superior's  agents'  fees  amount  to  ;£3  5s  6d,  and  Is  for  postages. 

Nor  do  the  sums  above  mentioned  show  the  whole  expense  to  which  the  parties 
were  put,  because  of  the  superior's  right  to  exact  6d  from  each  of  them,  and  to 
require  them  at  same  time  to  go  through  the  form  of  taking  out  an  entry.  In 
the  second  case,  the  trustees  required  to  have  a  notarial  instrument  expede  and 
recorded  to  enable  them  to  comply  with  the  superior's  demand;  and  in  both 
caaes,  the  sams  mentioned  are  exclusive  of  the  stamps  (which  were  funushed  to 
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the  saponor's  agents)  and  of  oonne  also  of  the  revising  fees,  not  to  apeak  of 

eorrespondence  and  attendances. 

The  superior's  agents'  accounts  (discharged  not  many  days  ago,)  a^  now 
before  me;  and,  I  must  say,  I  feel  ashamed  to  think  that  any  agent  eiiould  bave 
insisted  upon  entries  being  taken  oat  in  such  circumstances,  or  that  the  state  of 
the  law  allows  or  tempts  an  agent  to  do  such  a  thing.  A  well  known  agent  of 
another  noble  Duke  sets  a  more  noble  example;  and  surely  one  whom  the 
Goyemment  delights  to  honour,  if  reports  be  true,  would  do  well  to  follow  that 
example.^  But  perhaps  it  is  better  as  it  is;  the  facts  are  in  one  sense  good. 

I  am,  Sir,  your  obedt.  Servant, 
An  Agknt  desibous  of  further  Leoal  Brforms. 


COURT    OF    SESSION. 
{Beparted  by  William  OtUhrie,  and  William  Mackintosh,  Etguirti,  AdvoeoUt) 


FIEST  DIVISION. 

Allan  v.  Allan's  Trttstebb. 

Tnut — Beoocaiion — Postnuptial  Deed. — Declarator  by  Allan  and  lus  wife, 
with  consent  of  their  only  daughter.  On  Ist  Feb.,  1853,  Mr  and  Mrs 
Allan  conveyed  certain  property  inherited  from  a  relative  of  Mrs  Allan  to 
defenders,  in  trust  to  pay  to  Mrs  Allan  during  the  marriage,  and  on  her 
death  to  Mr  Allan,  and  that  ''on  the  death  of  the  surviyor  of  us,  the  ssid 
Maiy  Adamson  or  Allan  and  Hugh  Allan,  the  said  principal  sum,  or  the 
reversion  thereof,  should  pertain  to  the  child  or  &11  to  be  divided  equally 
amongst  the  children  of  our  marriage,  the  issue  of  such  of  them  as  may 
predecease  ns,  or  either  of  us,  being  entitled  to  the  share  that  would  have 
fsdlen  to  their  parent  if  alive."  The  trustees  accepted  of  the  trust,  and 
managed  the  funds  since  the  date  of  the  assignation.  On  8th  July,  1868, 
pursuers  executed  a  revocation  of  this  assignation^  and  raised  this  action  of 
declarator  and  denuding. 

The  L.  O.  (Mure)  found  that  a  jus  erediti  in  the  fee  of  the  trust  estate 
was  created  in  favour  of  the  child  or  children  of  the  marriage  alive  at  the 
death  of  the  survivor  of  the  pursuers,  and  of  the  issue  of  such  of  the  child- 
ren as  might  predecease  pursuers,  but  that  no  right  to  a  share  vested  in  any 
of  the  children  during  the  lifetime  of  the  parents;  and  that  pursuers,  even 
with  the  consent  of  their  daughter,  were  not  entitled  to  revoke  the  trust- 
deed  in  so  far  as  regarded  the  interests  thereby  created  in  favour  of  the 
children  of  the  marriage  and  their  issue,  and  assoilzied  defenders.  The 
Court  substantially  affirmed,  and  they  dismissed  the  action.  Pursuers 
offered  to  find  caution  to  make  the  funds  forthcoming  in  the  event  of  mj 
child  being  bom  having  a  right  under  the  trust-deed,  but  the  Court  held 
that  the  offer  could  not  be  accepted.  The  offer  was  an  appeal  to  the  dis- 
cretion of  the  Court,  and  the  Court  would  not  interpose  its  authority  in 
order  to  put  the  father  in  a  position  to  spend  the  funds  which  he  had 
assigned  for  the  maintenance  of  his  wife  and  family. 

Act,—Fra8er,  John  M'Laren.    Agmts^HenryS  Shiress,  S,8,C, AU.— 

AdvoeaiU8f  H.  /.  Monerieff,    Agents^Morton,  Irkitehead,  (p  Qreig,  WA 


m  THE  00T7BT  OF  SESSION.  619 

SxsuABT  V.  Habpsb. — Oct,  15. 

Sher^  Court  Act  1863 — Procat. — Appeal  firom  Baofishire,  on  the  gronnd 
of  irregnlarities  in  procedure.  Appt  objected — (1)  That  on  defences  being 
lodged,  the  S.  S.  did  not  appoint  the  statutory  meeting  (under  a  4  of  the 
Sheriff  Court  Act  1853)  for  closing  the  record,  but  appointed  pursuer  to 
answer  defr.'s  separate  statement  of  facts  {Kessack  y.  Gardetiy  Feb.  27, 
1869,  7  Macph.  588);  (2)  that  an  adjourned  meeting  for  closing  the 
record  was  held  beyond  the  statutory  period;  and  (3)  that  at  that  adjjoumed 
meeting  the  S.  S.  ordered  revisal,  whereas  he  was  only  entitled  to  allow 
the  parties  to  adjust  and  close. 

Objections  repelled.  Edd,  that  the  order  to  answer  defir.'s  statement 
was  equivalent  to  an  order  for  revisal,  which  was  competent  under  the  Act; 
that  the  parties  must  be  assumed  to  have  been  present  at  the  meeting  at 
which  it  was  ordered,  nothing  appearing  on  the  face  of  the  interlocutor  to 
the  contrary;  and  that  the  subsequent  irregularities  were  purified  by  the 
second  revisal  having  been  ordered  on  the  motion  of  appt.  If  there  had 
been  a  statutory  nullity,  the  consent  and  even  request  of  parties  would  be 
insufficient  to  protect  the  irregularity;  but  there  was  no  such  statutory 
nullity.  So  &r  from  there  being  consent  in  Eatack  v.  Garden,  appt.  there 
appealed  as  soon  as  it  was  in  his  power  to  do  so. 

AeL—Bimie.    AgenU~-MaUland  A  Lyon^  W.8, Alt—Maekay,    Agent 

-Alex,  Moris(m,  8,8.0. 


SECOND  DIVISION. 
Stsuabt  v.  Faboobial  Boabd  of  Kbith.-— Od  16. 

Poor — ^^Memn^n^—Deiu^iofw.— Conjoined  suspension  and  declarator 
hoQ^t  by  Stenart  of  Auchlunkart  to  establish  the  illegality  of  the  mode 
of  assesament  pursued  in  Keith  parish,  by  allowing,  under  s.  37,  a  slump 
deduction  of  5  per  cent,  as  to  agricultural,  and  2  per  cent  as  to  urbui 
Bubjects.  Steuart  alleged  that  this  was  contrary  to  the  Act^  and  that  the 
result  of  it  was  an  overcharge  upon  his  estate. 

Lord  Jerviswoode  found  the  suspenaiou  incompetent;  but  the  Inner 
House  recalled  this  judgment,  and  sustained  the  competency.  Thereafter, 
in  the  conjoined  processes,  an  interlocutor  was  pronounced  by  Lord  Mure, 
finding  that  the  mode  of  estimating  the  deductions  was  illegal,  and  ordering 
inquiiy  into  the  question  whether  the  result  was  an  overcharge.  The 
Parochial  Board  having  reclaimed,  the  Court  last  session  sul^tantially 
adhered;  and  a  proof  having  been  led  before  the  late  Lord  J.  C,  the  Court 
held  that  Steuart  had  failed  to  prove  any  overcharge,  and  dismissed  both 
actions.  The  Parochial  Board  was  found  entitled  to  expenses,  subject  to 
deduction  of  one-third. 

AcL—Qiffard,  J.  C.  Smith.     Agents.^MaUland  A  Lyon,  W.S. Alt,-- 

Clark,  Shandy  W.  A.  Braum.    Agent^-Aleac  Morieon,  8.8.0. 

Inspictob  of  Uphall  v.  Insprctobs  of  Southdban  AMD  Edinbubqh 
City  Pabish.— Ocf.  21. 
Poor — Settlement. — Action  to  determine  what  parish  was  liable  for  aliment 
of  the  wife  and  children  of  Williamson,  hawker,  who  was  some  time  ago 
sentenced  to  fifteen  years*  penal  servitude.  Uphall  was  the  relieving  parish, 
Southdean  was  the  parish  of  birth,  and  the  City  Parish  of  Edinburgh  was 
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alleged  to  have  been  the  parish  in  which  Williamson  had  at  the  time  of  his 
incarceration  a  residential  settlement  Prior  to  1845,  when  he  left  his 
father's  house,  Williamson  held  a  residential  settlement  in  Edinburgh*^  since 
1845  he  had  been  more  in  Edinburgh  than  any  other  place,  and  had  made 
it  his  chief  resort,  but  he  had  been  constantly  a  good  deal  away  firom  it, 
his  habit  having  been  to  wander  about  the  country  making  or  selling 
baskets,  especially  during  summer.  The  L.  O.  (Barcaple),  after  prooi^ 
found  tlftt  the  residential  settlement  existing  in  1845  had  been  lost  by  the 
non-continuity  of  the  residence  subsequently,  and  that^  therefore,  the 
parish  of  birth  was  liable.  The  pariah  of  birth  reclaimed^  but  the  Court 
adhered.  Held,  that  the  question  of  continuous  residence  was  a  matter  of 
£&ct,  and  not  of  intention,  and  although  in  Oreig  v.  MUes  and  Moncrieffy. 
So8$,  constructive  residence  had  been  to  a  certain  extent  sustained,  the  cir- 
cumstances of  these  cases  were  distinguished  firom  the  present,  among  other 
respects  in  this,  that  in  these  cases  the  party  had,  during  Ids  absences,  his 
wife  and  family  constantly  residing  in  the  parish  where  he  held  a  settlement 

Act. — Millar,  Bwniet    Agent— John  Qibson,  jun.,  W.S, AlL — Qwdmy 

Balfour.    Agent — George  CaimSj  8.8.C. 

fipBoiAL  Case  fob  Muib's  Tbustees  and  Othebs. — Oct.  23. 

Vesting — Pencil  CodiciU. — Special  case  for  the  trustees  of  the  late  John 
Muir  and  the  beneficiaries  under  his  settlement  Inter  alia,  the  Court  held 
that,  the  deed  being  read  as  a  whole,  vesting  was  not  postponed  by  a  clanse 
of  survivorship,  aMough  conceived  in  terms  not  materially  different  torn 
that  in  the  case  of  multiplepoinding,  Donaldson's  Trustees,  decided  in  the 
House  of  Lords  in  1861.  There  was  also  a  question  as  to  the  validity  of 
two  holograph  and  signed  codicils  written  in  pencil  by  the  deceased  at  the 
end  of  his  deed,  one  of  which  was  dated  twelve  and  the  other  fourteen  years 
after  the  date  of  the  deed.  The  Court  held  that,  there  being  no  facts  and 
circumstances  calculated  to  throw  light  upon  the  question,  the  mere  fact  of 
the  writings  being  in  pencil  was  not  enough  to  deprive  them  of  effect  No 
doubt,  the  fact  that  pencil  was  used  was  an  element  in  considering  whether 
the  writings  were  testamentary  or  merely  deliberative — but  here  there  was 
no  room  for  that  question.  The  fact  of  the  writings  being  ngned  seemed 
conclusive  that  they  were  not  intended  merely  as  deliberative. 

Counad — The  Solidtor-Generdl,  Lancaster,  Eraser,  A,  Moncrieff,  Agents— 
Jardine,  Stodart,  S  Fraser,  W.S. 


OUTER  HOUSE. 
(Before  Lobd  Kinlooh.) 
Lawson  v.  Annandales. — July  8, 1868. 
Lease — Draft — Rei  interventus. — ^Action  of  declarator  that  pursuer  is 
tenant  of  the  farm  of  Westbams,  belonging  to  the  defenders,  under  a  lease 
for  nineteen  years  from  and  after  Martinmas,  1866,  at  the  rent  of  X705  for 
the  first  two  years,  and  £770  for  the  remainder  of  the  tack,  etc.    Pursner's 
father  held  a  lease  of  the  same  lands  for  nineteen  years  from  Martinmas, 
1845,  and  died  in  1855.     The  farm  was  carried  on  by  his  widow  till  the 
end  of  the  lease  in  1864.    Mr  Annandale,  senior,  who  had  become  proprie- 
tor of  the  farm  in  1862,  granted  a  new  lease  to  the  pursuer  and  his  mother 
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for  four  years  firom  Martinmafl,  1864;  haying,  it  was  said^  some  intention 
of  occupying  the  furm  himself  at  the  end  of  this  short  leasa  This  inten- 
tion, bowever,  was  abandoned^  and  he  made  over  the  farm  in  property  to 
his  two  sons,  the  defenders.  Negotiations  for  a  longer  lease  having  been 
opened,  the  pnrsner,  on  9th  October,  1866,  made  a  written  offer  of  a  rent 
of  £770  for  a  nineteen  years'  lease  with  a  break,  with  conditions  as  to 
repairs  and  improvements.  There  was  no  written  acceptance  of  this  offer 
by  the  defenders;  but  a  draft  lease  was  prepared  by  the  defendem'  agents 
and  sent  to  the  parsner's  agents  for  revisaL  Various  alterations  were  made 
on  it  by  the  pursuer's  agents,  but  it  was  not  at  this  time  extended  Mean- 
time, however,  the  farm-steading  was  altered  and  repaired,  the  pursuer  (or 
at  least  he  and  his  mother,  as  joint  tenants)  performing  carriages;  and  the 
course  of  a  bum  was  altered  as  stipulated  in  the  offer  and  dn^t  lease.  It 
was  also  alleged  that  the  pursuer  suffered  much  inconvenience  in  his  farm- 
ing arrangements,  while  the  repairs,  etc.,  were  proceeding,  and  that  he  made 
a  large  compost  heap  in  the  view  of  remaining  in  the  fiirm.  A  larger  in- 
surance was  effected  by  the  pursuer  on  the  improved  steading,  in  pursuance 
of  an  agreement  with  the  defenders,  which  was  also  in  the  draft  lease.  The 
draft  lease  was  again  considered  in  Nov.,  1867,  and,  with  some  alterations 
— ^including  the  filling-up  of  the  valuation  of  the  thrashing-mill,  and  the 
sum  for  which  the  pursuer  was  to  be  bound  to  insure,  was  sent  to  the  pur- 
suer^s  agents  again,  who  returned  it  with  some  farther  alterations.  It  was 
never  finally  adjusted.  About  the  beginning  of  Dea,  1867,  the  defenders 
resolved  to  put  an  end  to  the  negotiations  for  a  lease,  and  their  agents  inti- 
mated by  letter  that  they  were  not  to  enter  into  the  proposed  new  lease. 
At  interviews  with  Mr  A.  Annandale,  one  of  the  defenders,  and  with  Mr 
Annandale,  senior,  the  pursuer  begged  them  not  to  turn  him  out  of  the 
&rm,  appeared  to  admit  their  right  to  put  an  end  to  the  negotiations, 
and  set  up  no  claim  to  have  a  completed  right  of  lease.  Afterwuds,  how- 
ever, this  action  was  brought 

The  pursuer  pleaded  that  a  lease  had  been  entered  upon  by  the  agree- 
ment of  Nov.,  1866,  and  subsequent  possession,  and  rei  interventus.  He 
argued  that  the  draft  must  be  taken  as  the  handwriting  of  the  landlord; 
that,  although  some  points  might  be  subject  to  alteration,  there  was  a  dis- 
tinct understanding  as  to  all  the  essentials  of  the  lease;  and  that,  at  all 
events,  the  offer  and  rei  interventus  were  sufficient  to  establish  the  lease. 
{Walker  v.  Flint,  1  MacpL  423;  Etndie  v.  Duff,  June  3, 1865,  3  MacpL 
854;  Stair,  IL,  9,  5;  Smith  v.  Marshall,  22  D.  1158;  Orant  v.  Sinclair, 
23  D.  796;  Colquhoun  v.  Wilitm,  22  D.  1035;  Stewart  v.  C.  Moray,  1773, 
2  Pat  317;  Edry.  D.  Athde,  1815,  6  Fat  130;  CampbeU  v.  IhugaU, 
Hume,  861;  Graham,  Hume,  784;  Arbuthnott,  Hume^  815;  Gordon,  Hume, 
804). 

The  defenders  argued  that  the  mother  still  held  on  a  written  lease  not 
expiring  till  Martinmas,  1868,  which  was  a  bar  to  the  conclusion  of  a  new 
lease  to  which  she  was  not  a  party.  There  might  be  a  concluded  lease, 
though  the  details  were  left  to  agents  to  settle;  but  hero  there  was  an  offer 
without  a  written  acceptance.  The  coruennu  must  be  proved  icnpto,  and  a 
parole  acceptance  could  not  be  validated  rei  interoentu.  As  for  the  draft  lease, 
it  was  not  the  landlord's  writ,  and  it  was  not  legitimate  to  strain  its  terms  so 
as  to  spell  a  contract  out  of  the  negotiations.  Possession  on  a  draft  lease  was 
different;  but  here  there  was  no  possession  on  the  new  lease.  If  so,  when 
did  it  heffD,  the  ish  of  the  old  lease  being  not  till  Martinmas,  1868  ?    The 
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preparation  of  the  draft  showed  the  intention  not  to  be  bound  till  it  was 
formally  executed;  the  tenant  possessing  already,  along  with  his  mother, 
under  a  different  title.  Eei  interventus  had  no  place  without  a  coruainu  in 
idem  placUum,  which  was  not  here  proved  (  Walker  ▼.  Flinty  ntpra;  Pater- 
aon  V.  K  of  Fife,  3  Macph.  423;  Eiehardaon  y.  McLean,  12  S.;  FnMer  v. 
Brdmer,  19  D.  401;  CaimB  v.  Gerard,  11  S.,  737;  Boffoddie  Coal  Co,  t. 
Wask,  18  D.  772;  13  Macq.  484;  BelFs  Com.,  I.,  328;  Ersk.,  IL,  6,  21; 
ni,  2,^,  4;  Maitland  v.  NeUtm,  M.  8459;  Fentkmd  ▼.  SeoU,  7  S.,i02; 
DaUas  v.  Frater,  11  D.,  1058;  Gowam'  Trs.  ▼.  Carttakt,  24  D.,  1386). 

The  Lord  Ordinary  pronounced  the  following  interlocutor:-— 

Edin.,  8th  July,  186a— The  L.  O.  finds  it  proved,  by  written  evidence, 
that,  on  or  about  Feb.  20,  1867,  the  pursuer  Peter  Lawson,  and  the  defen- 
ders Alexander  Annaudale^  junior,  and  James  Hunter  Annandale,  entered 
into  a  concluded  verbal  agreement  that  the  farm  of  Westbams  should  be 
let  by  the  said  A.  Annandale,  junior,  and  J.  H.  Annandale  to  the  said 
P.  Lawson,  for  the  term  of  nineteen  years,  from  Mart,  1866,  at  the  rent  of 
£705  for  the  two  first  years,  and  of  £770  for  the  remaining  years  of  the 
tack,  on  the  terms  and  conditions  set  forth  in  the  draft  tack,  Na  15  of 
process,  as  the  same  stood  when  it  was  sent  by  the  said  P.  Lawson  to  the 
said  A.  Annandale,  on  the  said  20th  February,  1867 :  Finds  that,  on  the 
faith  of  the  said  concluded  agreement,  the  said  A.  Annandale,  junior,  and 
J.  H.  Annandale,  erected  new  farm  offices  on  the  «dd  farm  at  a  cost  of 
between  J&1400  and  £1500;  and  the  pursuer,  on  his  side,  furnished  the 
carriages  for  the  buildings,  and  sustained  great  inconvenience  in  the  msn- 
agement  of  his  farm  during  the  summer  and  autumn  of  1867,  while  the 
old  steading  was  taking  down  and  the  new  buildings  were  being  erected : 
Finds  that,  on  the  faith  of  the  same  concluded  agreement,  the  puraier 
gathered  and  stored  a  large  bed  of  compost,  and  entered  into  other  arrange- 
ments; in  particular,  took  a  lease  of  a  piece  of  ground  from  the  Sailors' 
Society  of  Dunbar,  for  the  same  period  of  duration  as  the  foresaid  lesae, 
at  an  annual  rent  of  £60 ;  and  also  arranged  with  his  mother  for  a  cession 
by  her  of  her  interest  under  the  current  lease  of  Westbams,  in  which  she 
was  tenant  along  with  him,  and  a  discharge  of  all  responsibility  oo  her 
part  thereanent:  Finds  that  these  circumstances  constitute  a  sufficient  m* 
interventus  to  render  valid  and  effectual  the  verbal  agreement  proved  as 
aforesaid ;  and  that  the  said  defenders  are  legally  bound  to  fulfil  the  same 
to  the  pursuer:  And  appoints  the  cause  to  be  enrolled,  in  order  to  be 
brought  to  a  termination,  in  accordance  with  the  foregoing  findings. 

Note. — ^The  legal  principles  applicable  to  the  case  are  sufficiently  obvioiis, 
and  were  scarcely  matter  of  dispute.  A  lease,  like  any  other  contract 
touching  a  matter  of  heritable  right,  must  in  general  be  established  by 
a  probative  deed.  But  the  contract  may  be  also  set  up  by  an  improbativo 
writing,  followed  by  ret  interventus.  Nay,  a  verbal  contract,  followed  by 
rei  interventus,  will  be  sufficient;  but  the  verbal  contract  cannot  be  proved 
by  parole,  but  must  be  establislied  by  writ  or  oath.  These  prindples  will 
be  seen  well  expounded  in  WaUcer  v.  Flint,  20th  February,  1863, 1  M.  417, 
and  particularly  in  the  opinion  of  the  Lord  Justice^Clerk,  who,  among 
other  things,  thus  clears  a  point  on  which  some  previous  ambigni^  had 
rested :  "  There  is  nothing  anomalous  in  saying  that  a  verbal  bargain  may 
be  proved  by  writing;  for  there  may  be  writing  sufficient  to  prove,  though 
not  to  constitute,  the  agreement.** 

In  the  application  of  the  principle,  it  has  at  Umes  happened  that  the 
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improbative  writing,  out  of  whioh  the  contract  was  evolved,  was  a  draft 
tack  finally  adjusted  between  the  parties,  and  which  was  followed  by  rei 
intailhUus  in  terms  of  it.  It  is  of  coarse  scarcely  necessary  to  say  that 
rei  itUerventus  is  always  open  to  be  proved  by  parole  evidence. 

The  farm  of  Westbams^  which  is  the  subject  of  the  present  controversy^ 
was  held  in  lease  by  the  pursuer's  deceased  father,  Archibald  Lawson^ 
under  a  lease  terminating  in  1864.  In  this  last  mentioned  year,  there  was 
granted  a  lease  for  four  years  to  the  pursuer,  then  in  minority^and  his 
mother,  Mr  Archibald  Lawson's  widow,  as  joint  tenants.  This  lease  ter- 
minated at  Martinmas,  1868.  ' 

In  the  course  of  the  year  1866,  the  pursuer,  with  his  mother's  consent, 
entered  into  negotiations  with  the  defenders,  Messrs  A.  Annandale,  junior, 
and  J.  H.  Annandale,  by  that  time  proprietors  of  the  farm,  for  having 
a  long  lease  granted  to  him  personally.  On  9th  October,  1866,  he  ad- 
dresBML  a  letter  to  these  two  gentlemen,  offering,  for  a  nineteen  years'  lease 
of  the  farm,  from  Martinmas  then  next,  a  rent  of  X770.  Meetings,  one 
or  more,  took  place  between  the  pursuer  and  Mr  A.  Annandale  on  this 
subject;  and,  in  the  course  of  the  same  month  of  October,  1866,  the  latter 
instructed  his  law  agents,  Messrs  Scott,  Bruce,  and  Qlover,  to  frame  the 
draft  of  a  tack.  Such  a  draft  was  accordingly  framed  by  them,  and  is  the 
document  No.  15  of  Process,  as  it  stood  before  the  alterations,  immediately 
to  be  mentioned,  were  made  on  it.  The  agents  had  great  facilities  for  the 
preparation  of  this  draft  afforded  them  by  the  previous  leases  to  the  same 
family.  The  draft  so  framed  was  sent  by  the  agents  to  Mr  A.  Annandalei 
and  was  then  given  or  sent  by  him  to  the  pursuer. 

The  draft  so  given  or  sent  was  gone  over  by  the  pursuer,  together  with 
his  law  agent,  Mr  Bitchie  of  Dunbar,  and  certain  alterations  were  made  by 
the  pursuer,  in  red  ink,  on  the  margin  of  the  draft.  The  most  important, 
if  not  the  only  important,  one  of  these  is  that  contained  on  page  10,  where 
the  rent  under  the  lease,  which  was  to  be  £770,  in  terms  of  the  pursuer's 
offer,  is  reduced  to  £705  for  the  two  first  years  of  the  tack;  the  object 
being,  for  these  two  years,  which  were  the  unexpired  years  of  the  joint 
tack  to  the  pursuer  and  his  mother,  to  make  the  rent  the  same  with  that 
in  the  joint  tack.  The  lease,  with  these  alterations,  was  communicated  to 
Mr  A.  Annandale;  and  it  rather  appears  that  the  altered  draft  was  gone  over 
by  him  and  the  pursuer  at  a  meeting  held  for  that  purpose.  At  sJl  events, 
the  draft,  as  framed  by  the  agents  of  the  defenders,  and  altered  by  the 
pursuer,  was  given  to,  and  left  with,  Mr  A.  Annandale  by  the  pursuer;  and, 
so  far  as  appears,  no  objection  was  made  by  Mr  Annandale  to  the  altera- 
tions. Mr  Annandale's  recollection  is,  that  the  draft  was  twice  for  revisal 
in  the  hands  of  the  pursuer,  and  then  returned  to  himsel£  And  this  tallies 
with  the  terms  of  the  pursuer's  letter  to  Mr  A.  Annandale,  of  20th 
February,  1867,  in  which  he  says: — ''I  have  revised  the  lease,  and  now  beg 
to  enclose  it  for  you.  As  you  suggest,  I  think  it  will  be  more  easily 
adjusted  after  the  improvements  and  alterations  of  the  railway  siding  are 
settled."  What  is  here  alluded  to  is  explained  in  the  evidence  to  have 
been  a  suggestion,  that  the  proposed  new  farm  buildings  should  be  erected 
before  anything  further  was  done,  in  order  that  their  value  should  be 
inserted  in  the  lease,  and  the  amount  settled  for  which  the  pursuer  was  to 
be  taken  bound  to  keep  the  subjects  insured. 

The  draft,  thus  returned  by  the  pursuer  in  February,  1867,  was  kept  by 
Mr  A.  Annandale  for  several  months,  and,  in  October  of  that  same  year,  by 
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which  time  the  farm  buildings  had  been  erected,  was  sent  by  him  to  his 
agents,  Messrs  Scott,  Bruce,  and  Qlover,  with  instnictions  to  them  to  pro- 
ceed with  the  proposed  deed  of  leasa  During  all  this  period  no  ftirther 
communications  as  to  the  terms  of  the  lease  appear  to  have  been  had  with 
the  pursuer;  and  the  pursuer  says  that  he  rested  in  the  belief  that  the 
agreement  for  the  new  lease  was  concluded. 

The  Lord  Ordinary  is  of  opinion  that  the  pursuer  was  well  founded  in 
this  belj^,  and  that,  so  far  as  concerns  the  agreement  of  parties^  abstractedly 
considered,  there  was  a  concluded  contract  betwizt  them.  On  all  the 
substantials  of  the  lease, — its  subject,  its  duration,  its  rent,  its  conditions 
generally, — the  parties  were  entirely  at  one.  On  the  important  point  of 
rent  it  is  proved,  as  the  Lord  Ordinary  thinks,  that  the  red  ink  alteratioos 
on  page  10  were  brought  before  Mr  A.  Annandale's  notice,  and  approved  of 
by  him.  It  is  true  that,  when  the  draft  was  sent  to  Messrs  Scott,  Bruce, 
and  Qlover,  in  October,  1867,  Mr  Qlover  made  on  it  some  additional 
alterations;  and  Mr  Bitchie,  the  pursuer's  agent,  having  had  these  com- 
municated to  him,  expressed  his  own  views  in  blue  ink  on  the  margin; 
and  these  professional  differences  were  never  brought  to  a  final  adjustment 
But  it  appears  to  the  Lord  Ordinary  that  this  circumstance  cannot  be  held 
to  affect  the  substantial  conclusion  of  the  contract  between  the  principal 
parties.  The  difference  of  opinion  between  the  agents  either  referred  Tto 
the  mere  wording  of  the  document,  or  its  subsidiary  incidents.  The  points 
were  such  as  the  law  would  settle  if  the  parties  did  not  expressly  do  so :  and 
the  mere  circumstance  that  the  agents,  setting  to  their  professional  work 
without  the  intervention  of  the  parties,  differed  on  some  of  these  points,  can- 
not, as  the  Lord  Ordinary  thinks,  be  held  to  throw  loose  the  true  and  real 
agreement  which  the  parties  themselves  had  concluded.  The  most  important 
of  the  proposed  alterations  was  a  clause  suggested  by  Mr  Qlover,  and  objected 
to  by  Mr  Bitchie,  to  the  effect,  that  the  cultivation  of  the  farm  should  be  subject 
to  the  superintendence  of  an  inspector,  and  that,  if  the  inspector  was  not 
satisfied  with  the  management,  the  pursuer  should  pay  anjadditional  leut 
of  £175  for  that  particular  year.  The  suggestion  may  have  been  credit- 
able to  Mr  Qlover's  zeal  for  his  clients;  but  the  proposed  stipulation  never 
seems  to  have  come  into  the  view  of  the  parties  in  their  communings,  nor 
the  insertion  of  the  clause  to  have  been  instructed  by  the  landloids:  and 
merely  that  one  of  the  agents  thought  it  a  good  clause,  and  the  other  a 
bad,  cannot,  it  is  thought,  affect  the  previous  completeness  of  the  baigain. 
And  so  of  the  other  alterations.  It  would  be  perilous  in  the  extreme  if, 
after  the  principals  in  a  contract  had  fully  completed  their  bargain,  a  pio- 
fessional  difference  between  law  agents,  about  words,  and  phrases,  and 
subsidiary  clauses,  were  to  be  held  in  law  to  throw  the  whole  contract  loose. 

A  oonduded  agreement  between  the  principal  parties  being,  as  the  Loid 
Ordinary  thinks,  proved  to  have  passed,  the  only  question  which  remains 
concerns  what  passed  on  the  agreement;  for  the  agreement,  never  having 
been  embodied  in  a  probative  document  (being  in  truth,  as  the  L.  0. 
regards  it,  a  verbal  contract,  though  proved  tcripto),  can  only  be  made 
effectual  by  rei  inUrventtu, 

On  this  point  of  the  case,  the  L.  0.  considers  that  no  real  difficulty 
exists.  And  in  regard  to  rei  interventm,  he  conceives  it  to  be  important  to 
consider  what  both  parties  did.  It  is  often  thought  exclusively  of  con- 
sequence to  regard  what  the  party  was  induced  to  do  who  is  claiming 
fulfilment  of  the  contract.    But  the  operation  of  rei  intervenius  being  to 
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prove  mutaal  conBcioasness  of  a  concluded  bargain,  tlie  acts  of  the 
other  oarty  are  equally  deserving  of  consideration.  In  the  present  case, 
a  most  important  act  was  performed  by  the  landlords  in  confirmation  of 
the  agreement  The  lease  stipulated  for  a  new  farm  steading;  and  in  the 
summer  of  1867  the  old  steading  was  taken  down,  and  a  new  one  erected 
at  the  cost  of  £1400  to  £1500.  The  pursuer  was  on  his  side  bound  by 
the  lease  to  funush  the  carriages;  and  he  did  so  at  the  cost  of  a  certain 
sum  of  money,  though  the  precise  amount  is  not  specifically  estHblished. 
He  submitted  to  the  great  inconvenience  which  the  demolition  of  the  old 
and  the  erection  of  the  new  steading  created  in  the  administration  of  such 
a  farm ;  a  thing  which  it  was  justly  observed  no  man  would  do,  who  was 
nearing  the  end  of  his  lease,  and  only  one  who  felt  assured  of  being  in  the 
position  of  incoming  tenant.  He  prepared  a  bed  of  compost;  and  made 
other  arrangements,  only  explainable  on  the  supposition  that  the  new  lease 
was  finally  arranged.  He  took  out  a  fire  policy,  and  paid  a  premium  on 
the  increased  value  of  the  new  steading.  He  renewed  a  lease  pf  a  piece 
of  ground  in  the  neighbourhood,  which  had  been  held  by  his  father,  from 
the  Sulor's  Society  of  Dunbar,  along  with  the  farm  of  Westbams,  for 
the  same  endurance  as  that  of  the  new  lease,  at  a  yearly  rent  of  £60. 
He  arranged  with  his  mother  that  she  should  renounce  all  right  belonging 
to  her  under  the  subsisting  joint  lease;  and  discharged  all  her  responsibUity 
to  him  as  joint  tenant.  It  appears  to  the  L.  O.  that,  if  he  is  right  in 
holding  the  contract  to  have  been  complete,  there  can  be  no  reasonable 
doubt  stirred  that  a  sufficient  rei  interventus  passed  on  it.  The  transactions 
of  the  parties  were  such  as,  in  the  estimation  of  the  L.  O.,  cannot  be  fairly 
accounted  for,  except  on  the  supposition  that  both  parties  were  resting'  in 
the  belief  of  a  concluded  bargain. 

In  December  of  that  same  year,  1867,  the  pursuer  was  given  to  under- 
stand that  the  lease  was  not  to  be  given  him:  formal  intimation  to  that 
efiect  being  contained  in  a  letter  from  Messrs  Scott,  Bruce,  and  Qlover,  of 
23d  December.  The  L.  O.  thinks  it  unnecessary  to  enter  on  the  details  of 
the  communications  which  passed  on  this  occasion.  It  is  not  unimportant 
that  the  landlords  did  not  break  of^  on  the  ground  that  any  of  the  stipu- 
lations of  the  lease  were  remaining  unadjusted.  Their  refusal  to  grant  the 
lease  was  rested  on  considerations  of  the  pursuer's  character  and  conduct 
in  other  matters  than  concerned  the  lease,  which  indisposed  them  to  have 
him  for  their  tenant  An '  inquiry  into  the  foundation  of  these  views 
formed  no  proper  part  of  the  discussion  in  the  present  case.  The  reason 
given  was  altogether  insufficient  to  justify  a  breach  of  contract,  if  a  com- 
pleted contract  had  passed.  It  might  be  quite  sufficient  to  warrant  the 
defenders,  to  their  own  conscience,  in  breaking  off  incomplete  negotiations; 
but  if  the  negotiations  were  incomplete,  the  defenders  required  no  reason 
but  their  own  will  for  doing  so.  This  throws  the  whole  case  back  on  the 
question  whether  a  concluded  contract  had  passed  or  not. 

It  was  argued  for  the  defenders,  that  the  contract  could  not  possibly  be 
concluded  without  the  formal  intervention  of  the  pursuer's  mother  to 
signify  her  discharge  of  the  current  lease.  This-  argument  appears  to  the 
Lord  Ordinary  unsound.  There  was  nothing  to  prevent  the  pursuer  and 
defenders  making  a  complete  contract  inter  se,  trusting  to  the  mother's 
consent  And  however  the  want  of  that  consent  might  frustrate  the  trans- 
action, the  contract  would  remain  a  valid  contract,  as  between  the  parties 
vol;  xni.,  no.  clv.— nov.,  1869.  u  2 
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themselves.  It  was  proved  that,  io  point  of  fact,  his  mother  had  con- 
curred throughout  in  the  proceedings  of  the  pursuer,  and  was  aU^  along 
ready  to  discharge  her  right. 

The  defenders  also  contended  that  the  contract  was  incomplete,  because 
it  had  not  the  consent  of  Mr  J.  H.  Annandalc,  who  was  his  brother  A1ez.*s 
co-proprietor;  and  Mr  J.  Annandale  offered  himself  as  a  witness  to  prove 
the  alleged  fact.  This  plea  also  the  Lord  Ordinary  considers  groundless. 
He  wa<  satisfied,  from  the  evidence,  that  Mr  A.  Annandale  had  his 
brother*s  authority  to  make  the  transaction.  It  is  not  said  that  Mr  James 
Annandale  was  ignorant  of  the  important  proceeding  of  the  erection  of  the 
new  steading.  The  fair  presumption  is,  that  he  knew  and  sanctioned  the 
contract  which  gave  rise  to  this  proceeding.  And  the  presumption  cannot 
be  redargued  by  Mr  J.  Annandale  tendering  himself  as  a  witness,  to  say 
that  his  formal  consent  wiis  not  interposed. 

The  defenders  reclaimed,  but  the  case  was  afterwards  settled  out  of 
Court 

Act,— Burnet.     AgenU—J.  S  J.  MiUigan,  W,tk AU^—Young^  (MkrU, 

Agenti—Scotty  Bruce,  and  Glover,  W.8, 
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Susp. — Ross  V.  Stirung.— Orf.  22. 

Public 'Houus  Act  1862 — Canvidum — Expenses, — Suspension  at  the 
instance  of  a  brewer,  of  a  conviction  before  the  Justices  of  the  Peace  of 
Nairnshire,  under  s.  16  of  the  Public-Houses  Amendment  Act  1862,  on  the 
ground  that  the  Justices,  besides  imposing  a  penalty,  had  found  the  suspen- 
der liable  in  £1  15s  of  expenses,  and  had  granted  warrant  of  imprisonment 
in  default  of  payment  thereof. 

The  Lord  Justice-Qeneral — The  single  question  was.  Whether  the  Justices 
were  right  under  the  statute  in  including  the  expenses  in  the  warrant  I 
Suspender  referred  to  Summary  Procedure  Act,  a  22,  whereby  they  were 
not  entitled  to  decern  for  expenses  unless  the  statute  creating  the  offence 
authorised  it  The  term  ''authorised  by  the  said  Act"  in  s.  22,  did  not 
require  express  authority  in  the  case  of  each  offence,  but  only  that  an  award 
of  expenses  was  warranted  by  the  fair  meaning  of  the  statute.  The  Act 
of  1862  was  the  last  of  a  series  of  statutes.  Under  9  Geo.  IV*,  c.  58,  and 
16  and  17  Vict.,  &  67,  the  penalties  imposed  were  chiefly  for  breach  of  the 
conditions  of  certificates.  The  offence  here  was  not  a  breach  of  the  certifi- 
cate, but  a  new  offence,  introduced  for  the  first  time  in  1862  as  an  offence 
cognisable  in  a  summary  way  (being  formerly  an  Excise  offence) — via, 
hawking  exciseable  liquors.  This  statute  says  (s.  1 6),  with  regard  to  this, 
after  prescribing  the  procedure,  that  the  person  so  hawking  exciseable 
liquors,  *<  on  being  convicted  of  such  offence,  shall  forfeit  and  pay  a  penalty 
not  exceeding  £10,  and,  in  default  of  immediate  payment,  shall  be  impri- 
Roned  for  a  period  not  exceeding  sixty  days."  It  is  silent  as  to  expenses. 
But  the  next  section,  which  deals  with  an  old  offence,  stands  in  remarkable 
contrast  with  it,  providing  that  the  expenses  of  the  prosecution  shall  be  paid 
by  the  party  committing  the  offence.  There  is  a  strong  presumption  against 
the  Legislature  intending  to  saddle  parties  convicted  of  criminal  offences 
with  the  cost  of  their  own  prosecution  in  addition  to  the  punishment,  and 
this  was  confirmed  by  the  tenor  of  the  statute.     But  it  was  said  that  s.  25 
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provides  for  the  recovery  of  ''expenses  of  prosecation  and  conviction;" 
but  thct  term,  of  coarse,  only  meant  such  expenses  when  otherwise  autho- 
rifled  to  be  given,  which  is  by  no  means  the  general  case  in  criminal  pro- 
ceedings. The  same  section  proceeds  to  say  that  the  expenses  of  prosecu- 
tions ^all  be  a  charge  against  the  rogue-money  of  the  county;  so  that,  in 
tmth,  the  present  question  was  between  the  offender  and  the  county  rogue- 
money.  In  the  expressive  silence  of  &  16,  and  the  absence  of  other  indica- 
tions that  the  Le^lature  intended  the  offender  to  be  charged  with  the  costs 
of  his  conviction,  the  conviction  ought  to  be  quashed. 

Lord  Deas  and  Lord  Jerviswoode  concurred. 

Conviction  quashed. 

AcL'-Brand,     Agent-^N.  M.  CampbtU,  8.8,C. AU.^Fraser.     Agent— 

John  CfaUdly,  8,S.C. 


(D^e  ^r0ttt9^  IT^to  iP[a:ga^me  anb  ^^erxff  Cnttrt  Reporter* 

STEWAKD  COUBT  OF  KIRKCUDBBIGHT.— Stewards  Dtobab 

and  Hectob. 

MuiB  (Collector  fob  the  Police  Comiobsionebs  of  the  Bobgh 
OF  Maxweixtown)  v.  Mackenzie. 

Sale — CkmmiseUmers  of  Police — Mandaie. — ^The  circumstances  of  this  case 
are  sufficiently  disclosed  in  the  following  judgment  of  the  8.  S.:— 

Kirkcudbright,  23d  July,  1869. — Having  advised,  &c.,  as  matter  of  fact, 
Finds  that  the  commissioners  of  police  of  the  burgh  of  Maxwelltown,  at  a 
meeting  held  by  them  on  10th  August,  1868,  appointed,  in  terms  of  the 
Act  25  &  26  Vict.,  Cap.  101,  Mr  Robert  Muir,  pursuer,  to  be  collector  of 
the  police  commission  during  its  pleasure,  his  remuneration  to  be  at  the 
rate  of  3  per  cent  on  his  collection  of  police  assessment,  and  1  per  cent  on 
fines  and  price  of  manure  collected:  Finds  that  for  several  years  preceding 
1868,  Mr  Muir  had  been  appointed  and  acted  as  collector  to  the  police 
commissioners  of  Maxwelltown,  and  in  that  capacity  had  received  from  the 
purchasers,  and  discharged,  the  price  of  manure  belonging  to  and  sold  by 
the  commiasioners:  Finds  that  on  two,  if  not  on  three,  separate  occasions 
previous  to  1868,  the  pursuer,  in  that  capacity,  received  from  the  defender, 
and  discharged,  the  price  of  manure  bought  by  the  defender  from  these 
commissioners:  Fmds  that  at  a  meeting  held  by  these  commissioners  on 
15th  August,  1868,  they  appointed  William  Mitchell  to  be  police  constable 
in  the  burgh  of  Maxwelltown,  and  under  that  appointment  Mitchell  con- 
tinued to  act  as  burgh  constable  down  to  the  end  of  October,  1868:  Finds 
that  in  the  beginning  of  Sept,  1868,  the  said  commissioners  had  two  heaps 
of  street-collected  manure  for  sale,  and,  on  10th  Sept,  1868,  the  said 
William  Mitchell,  acting  under  the  authority  of  the  commissioners  or  of  the 
manure  committee  of  these  commissioners,  expressed  or  implied,  sold  for 
behoof  of  these  commissioners,  to  the  defender,  one  of  the  said  heaps  of  the 
manure  containmg  292  cubic  yards,  at  the  price  of  Is  8d  per  yard:  Finds 
that  the  defender  took  delivery  of  the  manure  thus  sold  him,  and  con- 
sumed it  on  his  own  farm:  Finds  that  Mitchell  did  not  report  the  said  sale 
to  the  clerk  or  the  collector  of  these  commissioners,  or  to  their  manure 
committee:  Finds  that,  on  15th  Oct,  1868,  Mitchell  called  at  defender's 
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farm  with  an  account  for  said  manure,  made  out  in  the  name  of  the  com- 
missioners:   Finds  that  the  defender,  after  deducting,   with  Mi^hell's 
consent,  the  sum  of  6s  8d  from  the  amount  of  the  account,  as  the  price  of  a 
part  of  the  heap  which  was  of  inferior  value,  paid  there  and  then  to 
Mitchell  the  balance  due  on  the  amount,  amounting  to  £'2i  stg.,  and  at 
same  time  received  from  Mitchell  the  account^  No.  7  of  process,  containing 
Mitchell*s  receipt  and  discharge,  as  agent  or  mandatory  of  the  com- 
mission's: Finds  that  Mitchell  had  no  authority  from  the  commissioners, 
or  from  the  manure  committee,  or  the  pursuer  as  statutory  collector,  to 
receive  from  the  defender  the  price  of  said  manure,  or  to  grant  him  a  dis- 
charge in  name  of  the  commissioners  on  payment  of  that  price:  Finds  that 
Mitchell  absconded  in  the  end  of  October,  1868,  without  having  paid  over, 
or  accounted  for,  to  the  commissioners,  or  the  manure  committee,  or  the 
pursuer,  the  said  sum  of  £24  received  from  the  defender:  Finds  that  the 
present  action  has  been  brought  by  Mr  Muir  as  statutory  collector  of,  and 
representing  the  said  commissioners  against  the  defender,  concluding  for 
payment  to  him,  as  collector  foresaid,  of  the  sum  of  £24  6s  8d  sterling,  as 
the  price  or  value  of  the  said  manure  "  sold  and  delivered  to,"  or  "  removed 
from  the  commissioners*  depot,  and  appropriated  to  his  own  use,'*  by  the 
defender;  and  in  respect,  1st,  Mitchell  was  not  authorised  to  receive  pay- 
ment from  the  defender  of  the  price  of  said  manure;  2d,  that  the  defender 
was  not  led  or  allowed  by  the  commissioners,  or  their  collector,  to  believe, 
in  point  of  fact,  that  Mitchell  was  authorised  to  receive  that  payment;  and, 
3d,  that  the  price  or  value  of  said  manure  has  not  yet  been  paid  to  the 
commissioners,  or  their  collector:  Repels  the  defences,  decerns  against  the 
defender  for  payment  to  the  pursuer,  as  collector  foresaid,  of  the  sum  of 
£24  stg.,  with  interest  at  the  rate  of  five  per  cent  on  said  sum,  from  and 
after  the  date  of  this  interlocutor  until  paid:  Finds  the  pursuer  entitled  to 
expenses  as  the  same  shall  be  taxed  by  the  auditor  of  this  court,  but  subject 
to  considerable  modification  on  account  of  the  loose  procedure  of  the 
manure  committee  in  the  disposal  of  the  manure  in  question,  and  their 
delay  in  the  settlement  with  the  defender;  allows  an  account  of  these 
expenses  to  be  lodged,  and  remits  to  the  auditor  for  taxation,  and  decerns. 
Note, — The  question  to  be  determined  in  the  cause  is  strictly  whether  the 
payment  of  £24  by  the  defender  to  the  burgh  constable,  Mitchell,  on  15th 
Oct.,  1868^  as  the  price  of  the  manure  bought  by  the  defender  from  the 
commissioners  of  police  of  Maxwelltown,  operated  as  a    payment  to 
these  commissioners.     The  alleged  payment  to  Mitchell  is  not  admitted  hy 
pursuer,  and  the  evidence  of  that  payment  adduced  by  the  defender,  con- 
sisting exclusively  of  the  voucher  No.  7  of  process,  is  not  perhaps  legally 
conclusive  against  the'  pursuer,  whatever  its  effect  may  be  with  Mitchell 
himsel£     For  though  the  genuineness  of  Mitchell's  receipt  No.  7  does  not 
seem  to  be  disputed,  he  is  not  here  to  explain  the  circumstances  in  which 
it  was   given  to  the  defender.     And  the  maxim    chirographum  apud 
ddntorem  repertum  does  not  apply,  as  Mitchell  was  not  the  creditor  in  the 
debt,  and  held  no  position  ViS  factor,  agent,  or  mandatory  of  the  creditor, 
which  could  entitle  him  to  discharge  the  debt.     But  though  the  legal  proof 
of  the  payment  by  the  defender  to  Mitchell  on  15th  Oct,  1868,  as 
acknowledged  in  No.  7,  may  be  narrow  and  insufficient,  the  Steward-Sab- 
stitute  does  not  entertain,  and  the  pursuer  did  not  seem  inclined,  to  raise 
any  moral  doubts  as  to  the  alleged  payment  by  the  defender  of  £24  to 
Mitchell  as  the  price  of  the  manure. 
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Bat  the  important  qaestion  remains — Wj^  that  a  payment  to  the  com- 
misaioners,  or  atuhoriud  hy  them? 

It  Yna  clearly  not  a  payment  to  them  directly,  nor  to  any  duly  authorised 
&ctor,  agent,  or  collector  for  their  behoof 

For  only  one  other  way  could  the  payment  to  Mitchell  be  held  a  bona 
fdt  and  valid  payment  for  behoof  of  the  commissioQers.  (Bell's  Prin.,  5 
£d,  p.  219y  220).  Was  the  defender  led  or  allowed  by  the  collector  or 
the  commissioners  to  believe  in  point  of  feust  that  Mitchell  was  authorised 
by  them  to  receive  that  payment?  Mitchell  was  the  burgh  constable,  and 
Imown  by  the  defender  to  be  so.  It  was  fully  in  ^e  power  of  the 
commissioners,  or  the  manure  committee,  to  employ  their  officer  Mitchell 
to  show  the  manure  to  intending  purchasers,  and  assist  them  in  their  duty 
of  disposing  of  it.  They  could  lawfully  employ  him  as  their  servant  to 
state  to  these  purchasers  the  conditions  of  the  sale,  and  to  conclude  the 
bargain  with  them.  Or  if  Mitchell  took  upon  him  to  enter  into  such  a 
contract  of  sale  without  previously  obtaining  their  authority  to  do  so,  they 
could  sanction  and  homologate  his  proceedings  if  they  deemed  it  proper  and 
expedient  to  confirm  them. 

On  the  occasions  of  the  sale  to  the  defender,  in  Sept,  1868,  the  manure 
committee,  as  represented  by  their  chairman  or  convener,  Mr  M'Oeorge, 
seem  to  have  acted  incautiously,  and  to  have  placed  too  exuberant  confidence 
in  Mitchell 

In  directing  Mitchell  to  show  the  manure  to  Brown  and  the  defender, 
and  to  sell  the  manure  to  them  on  the  conditions  stipulated  by  M'Qeorge, 
and  communicated  by  him  to  Mitchell,  the  manure  committee  did  not,  as 
it  ia  thought,  exceed  their  power,  or  commit  any  serious  irregularity.  But 
there  does  appear  to  have  been  some  laxity  in  the  committee  not  requiring 
Mitchell  to  report  these  sales  to  the  clerk,  Mr  Walker,  and  in  their  allowing 
nearly  two  months  to  elapse  after  the  manure  was  sold  and  removed  from 
their  depot  by  the  purchasers,  without  any  report  by  Mitchell,  or  any 
inquiry  on  the  part  of  the  committee  regarding  this  portion  of  the  burgh 
property  entrusted  to  their  care. 

If  the  defender,  instead  of  pleading  payment  of  the  price,  had  disputed 
the  terms  of  the  contract,  both  as  regarded  the  quantity  sold  to  him,  and 
the  price,  it  is  difficult  to  see  how  that  matter  could  have  been  satisfactorily 
extricated  so  long  after  the  manure  had  disappeared.  But  fortunately  for 
the  commissioners,  that  difficulty  has  not  arisen.  And  as  all  that  the 
manure  committee  and  commissioners  have  done,  was  to  sanction  the  sale  of 
the  manure  by  Mitchell  to  the  defender^  it  is  contended  for  the  pursuer  that 
the  defender  was  not  thereby  led  or  allowed  to  believe  that  Mitchell  was 
also  authorised  by  the  commissioners,  or  their  manure  committee,  to  receive 
the  price  of  the  manure  and  discharge  the  defender.  The  Steward-Substitute 
has  felt  somewhat  reluctantly  constrained  to  acquiesce  in  the  pursuer's 
contention. 

It  is  proved  that  Mitchell  did  not  hold,  from  the  commissioners,  or  the 
manure  committee,  any  mandate  authority  or  power  to  collect  that  money. 
The  authority  to  $ell  does  not,  in  a  case  like  the  present,  refer  directly 
or  by  implication^  an  authority  to  receive  the  price,  or  discharge  the 
purchaser. 

The  commissioners  did  not  only  not  confer  such  authority  on  Mitchell, 
but  they  could  not  legaUy  do  so.  An  attempt  to  confer  sudi  authority  on 
Mitchell  would  have  been  an  unlawful  infringement  on  the  pursuer's  statutory 
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rights  as  collector  of  the  police  cominiBsioners,  and  a  plain  violation  of  the 
Act  25  &  26  Vict.,  cap,  101. 

Neither  did  the  commissioners  mislead  the  defender  in  that  matter  by 
recognising  or  homologating  any  previous  collections  by  MitchelL  On  the 
contrary,  it  does  not  appear,  from  the  proo^  that,  except  the  two  collections 
by  Mitchell  from  the  defender  and  Brown  in  October,  1868,  ia4tc4  vfert 
neiHier  authorised  hy,  nor  known  to  the  eomfmsnoners^  any  collections  of  the 
price  of  <^anure  belonging  to  the  commissioners  have  been  made  by  any 
other  person  than  the  parsuer  as  statutory  collector. 

It  further  appears  that  the  defender,  in  the  settlement  of  his  preyiona 
purchases  of  manure  from  the  commissioners,  had  the  means  of  ascertaining 
that  the  pursuer  was  the  only  duly  authorised  and  statutory  collector  of  the 
commissioners. 

The  defender's  is,  nevertheless,  a  hard  case,  as  he  may  naturally  have 
thought  himself  justified  in  placing  confidence  in  the  confidential  servant  of 
the  Maxwelltown  commissioners.  But  as  Mitchell,  in  receiving  the  money 
from  the  defender,  was  not  acting  as  the  servant  of  the  commissioners, 
but  as  a  swindler,  the  commissioners,  who  were  in  no  respect  accessories 
to  the  swindler,  cannot  justly  be  made  answerable  for  it. 

The  defender  appealed  against  this  interlocutor,  as  did  also  the  pnrauer, 
80  far  as  regards  the  modification  of  expenses,  llie  pursuer  craved  an  oral 
hearing,  and  after  parties  were  heard  the  Sheriff  pronounced  the  following 
interlocutor: — 

Edinburgh,  8th  Oct,  1869.— The  Sheriff  having  considered  the  inter- 
locutor appealed  against,  and  the  record,  proof  and  process,  and  heard 
parties'  procurators,  dismisses  the  appeals,  and  affirms  the  findings  and  decree, 
with  expenses,  contained  in  the  interlocutor  appealed  against,  except  in  so 
far  as  concerns  the  finding  of  expenses  due,  subject  to  considerable  modi- 
fication, and  the  reasons  assigned  therefor:  Finds  the  pursuer  entitled  to  fall 
expenses,  as  the  same  may  be  taxed  and  ascertained  before  the  Steward- 
Substitute  in  common  form,  and  decerns. 

AcL—Bohert  BroaUhj  SolxcUoTy  DdlbeaUie.'' — JlL-^Bobcrt  Hewat,  SolieUor, 
CasiU-DougUu, 

SHERIFF  COURT  OF  LANARKSHIRE,  AIRDRIK— Sheri£Ei 
LoGis  and  Bell. 

Thomson  v.  Bryce. — May  31, 1869. 

CUatum — Execution. — The  parties  in  this  case  were  James  H.  Thomson, 
Enocknaha,  Campbelton,  James  Bryce,  fiirmer,  Hawkwoodbum,  Shottai 
Objections  were  taken  to  the  citation  and  execution  repelled  by  the  S.S. 
on  May  13.  Thereafter,  on  appeal,  the  Sheriff  pronounced  the  following 
interlocutor,  from  which  the  nature  of  the  question  is  apparent: — 

Glasgow,  31st  May,  1869. — Having  heard  parties'  procurators  on  the 
pursuer's  appeal,  and  reviewed  the  whole  process,  sustains  the  appeal,  and 
recalls  the  interlocutor,  appealed  against :  Finds,  as  regards  the  preliminary 
defence,  that  the  citation  ''is  inept,  being  disconform  to  warrant,  and  the 
time  and  place  of  compearance  not  being  set  forth  therein'' — First,  that  the 
officer's  execution  is  the  proper  and  only  evidence  of  the  citation,  and  that 
when  the  execution  is  ex  facia  correct,  an  ol^jection  that  the  citation  is 
inept  or  irregular  cannot  be  entertained  unless  in  a  reduction  improbatioo, 
or  unless  imptobation  be. proponed  m  inilio  litis,  in  terms  of  the  promona 
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• 
of  sec  91  of  the  Act  of  Sederunt,  10th  July,  1839,  which  has  not  been 
done.  ^(M'Qlashan,  sec.  993  and  1004,  and  authorities  there  cited;  also 
Camp^ll  on  Diligence,  p.  62):  Finds  that  in  the  present  case  the  execn- 
tion  of  dtatton  is  ex  facie  correct,  being  in  the  form  prescribed  by  sec.  9 
and  schedule  F.  of  the  Sheriff  Court  Act,  1853:  Finds,  second,  that  no 
form  is  given  by  Statute  or  Act  of  Sederunt  for  the  schedule  of  citation, 
and  where,  as  here,  the  action  is  commenced  not  by  summons  but  by  peti- 
tion, a  copy  of  the  first  deliverance  on  which  is  served  along  witif  a  copy 
of  the  petition,  and  where  that  deliverance  expressly  sets  forth  the  court  at 
which  and  the  time  within  which  such  appearance  must  be  made,  a  cita- 
tion calling  on  the  defender  to  conform  himself  and  pay  obedience  to  said 
deliverance  in  all  its  points,  is  sufficient,  and  is  substantially  the  same 
thing  as  if  the  words  of  the  deliverance  were  repeated  in  the  citation.  There- 
fore repels  the  said  preliminary  defence :  Finds,  as  regards  the  defence 
stated  ad  preliminary,  that  the  (defender's)  inventory  annexed  to  the  peti- 
tion is  not  signed  by  the  officer  on  both  pages  thereof;  that  the  officer's 
residence  is  not  stated,  nor  the  county  in  which  he  acts;  and  that  it  does 
not  appear  from  the  said  inventory  where  the  effects  sequestrated  are  situ- 
ated; that  said  defence  is  not,  properly  speaking,  preliminary,  but  might, 
if  valid,  warrant  an  objection  to  the  granting  a  warrant  of  sale,  if  after- 
wards moved  for.  But  further,  and  on  the  merits  of  said  defence,  Finds 
that  the  principal  inventory  is  signed  on  each  page  by  the  executing  officer; 
that  it  was  not  necessary  that  the  officer  should  annex  to  his  signature  his 
residence,  or  the  county  for  which  he  acts,  the  warrant  having  been  granted 
to  officers  of  court,  and  it  not  being  denied  that  the  officer  who  took  the 
inventory  is  such;  and,  lastly,  it  was  not  necessary  to  mention  in  the 
inventory  the  place  where  the  effects  inventoried  were  situated,  seeing  that 
the  place  is  specified  in  the  prayer  of  the  petition,  and  the  warrant  to  inven- 
tory is  granted  "as  craved,"  and  the  inventory  itself  being  written  on  the 
petition,  it  follows,  in  the  absence  of  any  account  to  the  contrary,  that  the 
effects  were  found  where  the  petition  states  them  to  be.  Therefore  repels 
said  defence,  and  remits  to  the  S.  S.  to  proceed  farther  with  the  cause,  etc. 
Note, — In  the  case  of  Stewart,  referred  to  by  the  Sheriff-Substitute  in  his 
note,  there  was  no  challenge  of  a  citation.  The  point  decided  there  laras 
that  an  execution  which  was  ex  facie  defective,  and  not  in  the  form  required 
by  the  statute,  might  be  objected  to  and  set  aside  ope  exeeptionis.  Such 
decision  has  no  bearing  on  the  question  which  has  been  raised  here. 
.  Act, — Paterson,  Wishaw^  Macfarlane,  Airdrie, AU, — A,  Y.  Bose,  Airdrie, 

SHERIFF  COURT  OF  PERTHSHIRE,  PERTH.— Sheriff  Baeclay. 

PsrmoN  FOR  Sequsbtaation  of  the  Estates  of  Charles  Robertsost. 

July  5. 

Bankmptey — Sequeitration — Heritable  debtor — Deceased  debtor, — This 
was  an  application  at  the  instance  of  an  heritable  creditor  fof  sequestration 
of  a  person  long  deceased,  with  the  view  of  obtaining  the  property  sold 
under  the  Seqnestratibn  Statnte.  It  was  opposed  by  the  representatives. 
The  circumstances  are  detailed  in  the  Sheriff's  note: — 

Perth,  5th  July,  1869.— Having  heard,  etc,  sists  this  process  for  one 
month,  that  respts.,  if  so  advised,  may,  within  that  time,  bribg  an  action 
of  eonnt  and  reckoning  against  petr.,  with  reference  to  his,  and  his  pre- 
decessor's or  author's  intromissions  with  the  rents  of  the  heritable  pro* 
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perties  mentioned  in  petr.'s  oath  or  affidavit^  and  In  tlio  bonds  oyer  the 
same,  on  which  is  founded  the  application  for  sequestration  of  the  estate 
pf  Charles  Robertson  deceased. 

Nate, — ^This  is  a  very  eztraordinaxy  and  novel  application  for  the 
sequestration  of  the  estate  of  a  debtor  thirty-fiye  years  after  his  death,  and 
who,  it  is  not  said,  died  insolvent.  In  1816,  the  now  deceased  Charles 
Robertson  granted  a  bond  to  the  late  Stewart  Imrie  for  £300  over  certaia 
heritable  subjects  in  Perth.  In  1821,  a  second  bond  was  granted  for 
£200,  by  Robertson  to  Imrie^  over  the  same  subjects,  or  parts  of  tho 
same,  making  £500  in  all,  and  solely  on  these  ancient  bonds  the  appli- 
cation for  sequestration  is  now  made.  It  is  averred  by  petr.  that  no 
interest  on  the  said  bonds  was  ever  paid;  but  by  respts.  it  is  said,  from 
great  friendship  between  the  parties,  interest  was  never  asked  or  expected, 
and  the  debtor  was  allowed  to  uplift  the  rents.  Charles  Robertson  died 
in  1834,  and  his  widow  was  allowed  to  uplift  the  rents  of  the  subjects 
until  her  death  in  1849.  Mr  Stewart  Imrie  died  in  1842,  but  his  repre- 
sentatives took  no  measures  to  enter  on  tho  property,  or  recover  interest 
In  1850,  the  representatives  of  Mr  Imrie  obtained  decree  of  maills  and 
duties  in  absence  of  the  representatives  of  Charles  Robertson,  most  of 
whom  were  edictally  called.  It  is  worthy  of  notice  that  this  decree  ia 
taken  only  for  the  principal  sums  in  the  two  bonds,  with  interest  from 
Whitsunday,  1842 — ^tho  first  term  after  Mr  Imrie's  death.  Under  this 
decree,  the  then  representatives  of  Mr  Imrie  entered  into  the  propertie^ 
and  petr.  has  succeeded  to,  and  now  represents  his  mother.  In  1849  aa 
attempt  was  made  to  bring  tho  subjects  to  salo  under  the  bond,  but  tbe 
clause  for  that  purpose  requiring  notice  "  personally,  or  at  the  dwelling- 
place  of  the  debtor,  his  heirs  or  executors,"  there  was  found  a  difficulty  in 
carrying  through  a  sale  under  the  bond,  the  heir  being  abroad,  and  the 
sale  was  not  again  attempted.  The  application  is  now  made  for  seques- 
tration of  the  estate  of  Charles  Robertson,  thirty-five  yean  after  his  death. 
The  oath  founds  solely  on  the  two  bonds,  with  the  addition  that  '*  the 
interest  due  on  said  two  several  debts  at  the  rate  of  £5  per  centum  per 
annum,  is  also  still  due  and  unpaid,  but  under  deduction  from  such 
interest  of  the  free  balance  of  certain  rents  uplifted  under  the  said  decree 
of  maills  and  duties."  The  date  when  interest  became  chargeable  is  not 
stated  in  the  affidavit,  nor  the  amount  of  rents  recovered.  In  the  record 
petr.  only  claims  interest  from  15th  May,  1835,  being  the  first  term  af^r 
the  death  of  Charles  Robertson,  in  all  £850,  which,  added  to  the  tvo 
principal  sums  in  the  bonds,  make  his  claim  £1350.  But  he  allows  credit 
for  £352  of  free  balance  on  rents  recovered,  reducing  the  claim  to  £997. 
He  states  the  value  of  the  property  at  £480,  but  respts.  give  a  much 
higher  estimate.  They  maintain  that  no  interest  can  be  charged  before 
1842,  the  date  of  Mr  Imrie's  death,  and  which  is  made  the  date  in  tho 
decree  of  maills  and  duties.  They  also  dispute  the  accuracy  of  the  state 
of  rental,  and  also  the  right  and  proper  management  of  the  property, 
because  of  additions  made  without  their  consent  or  judicial  authority. 
They  therefore  insist  on  an  accounting,  so  that  when  the  true  amount  of 
petr.'s  debt  is  authoritatively  ascertained,  they  may  pay  it,  and  redeem 
their  father's  property.  The  heir  of  Charles  Robertson  is  said  now  to  be 
dead,  and  his  other  children,  who  are  respondents,  have  made  up  no  title, 
and  disclaim  representation.  The  S.  S.  is  of  opinion  that  an  iicconnting 
cannot  be  gone  into  in  this  proceeding,  but  that  justice  demands  such  an 
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accountings  so  that  respts.  may  avail  themselves  of  the  provisions  of  the 
statute,  and  avoid  sequestration  of  their  father's  estate^  by  paying  the  debt 
whenlihe  true  amount  is  ascertained.  It  is  said  that  respts.  are  respon- 
sible people,  and  feel  anxious  to  prevent  their  father's  name  appearing  in 
the  bankrupt  list,  and  to  redeem  their  ancestral  property.  Such  feelings 
are  creditable  and  praiseworthy,  and  unless  any  rule  of  law  prevents,  should 
be  gratified. 

The  Shenf  is  not  prepared  to  say  that  an  heritable  creditor  maj  not 
apply  for  the  sequestration  of  his  debtor's  estate.  It  seems  no  answer  that 
he  may  proceed  to  sell  under  his  bonds,  even  where  there  does  not  exist 
(as  certainly  there  does  here)  serious  objections  to  what  form  of  procedure. 
The  sale  under  sequestration  would  be  as  cheap,  and  the  title  much  more 
secure,  than  under  an  extrajudicial  sale.  Where  there  is  insolvency  and 
numerous  creditors,  sequestration  is  every  way  preferable.  Insolvency 
seems  presumed  where  the  debts  of  the  deceased  are  not  paid  on  the  lapse 
of  six  months  subsequent  to  his  death.  Neither  is  the  Sheriff  of  opinion 
that  the  application  is  foreclosed  by  the  great  lapse  of  time,  and  he  is  not 
even  prepared  to  hold  that,  though  there  be  no  creditor  but  the  petitioner,  he 
may  not  realise  his  claim  by  the  statutory  mode  of  recovery.  But  where 
there  is  only  one  heritable  and  sole  creditor  (and  such  is. said  and  not 
denied  to  be  the  case  here)  there  are  serious  difficulties  in  allowing  him  to 
shield  himself  under  the  Bankrupt  Act.  If  he  obtain  sequestration,  he  will 
have  the  sole  nomination  of  the  trustee,  and  he  himself  will  be  then  as  one 
commissioner.  The  trustee  cannot  commit  any  grievous  mistake  in  con- 
ducting the  public  sale,  but  in  adjudicating  on  the  application  of  the  price, 
he  has  to  sustain  his  constituent's  claim,  and  there  being  no  other  creditors 
to  participate  or  object,  the  petitioner  would  receive  all  advantage.  It 
does  not  appear  that  the  representatives  of  the  deceased  debtor  could 
appear*  in  the  sequestration,  or  subsequently  call  petr.  to  account.  On  the 
other  hand,  if  petr.  proceeded  to  sell  under  his  bond,  the  representatives 
might  interdict  until  an  accounting  be  obtained,  or  subsequently  call  for 
such  accounting,  on  the  ground  that  the  creditor's  claim  of  debt  is  either 
wholly  or  partially  extinguished,  or  satisfied.  The  Sequestration  Act 
requires  the  successors  of  a  deceased  debtor  to  be  cited  for  their  interest, 
that  they  may  ''  shew  cause  why  the  sequestration  cannot  be  competently 
awarded,  or  pay  the  debt  or  debts  in  respect  of  which  the  debtor  was  made 
bankrupt,"  (a  fact  not  here  alleged)  "or  produce  wHUen  evidence  of  the  same 
being  paid  or  satisfied,"  The  survivors  of  Charles  Robertson  are  now 
call^,  and  are  entitled  to  be  heard.  They  state  they  are  ready  to  pay  petr.'a 
debt,  80  soon  as  the  same  is  authoritatively  ascertained  and  fixecL  Petr. 
having  sworn  to,  and  produced  written  evidence  of,  an  ancient  debt,  the 
onus  of  seeking  the  means  of  ascertaining  the  amount  of  pursuer's  claim  is 
shifted  on  the  objecting  party.  In  the  meantime  petr.  is  in  the  possession 
of  the  property,  and  therefore  suffers  nothing  during  the  necessary  investiga- 
tion. Respts.  express  their  willingness  to  enter  into  an  extrajudicial 
reference  to  an  accountant  to  ascertain  the  true  balance  due,  and  it  would 
be  well  if  this  very  reasonable  offer  were  agreed  to. 

There  is  a  sound  discretionary  power  in  the  Court  to  award  or  refuse 
sequestration  of  a  bankrupt  estate.  That  discretion  is  all  the  more 
important  where  the  estate  sought  to  be  put  under  sequestration  is  that 
of  a  deceased  person  long  since  departed  this  life,  and  not  even  said  to 
have  died  insolvent,  and  that  not  for  the  equal  distribution  of  the  estate 
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amongst  all  his  creditors,  real  and  personal^  bat  merelj  to  enable  one 
heritable  creditor  to  realise  one  subject  over  which  he  has  the  sole  nght  of 
security  for  an  ancient  debt  In  the  case  of  8th  June,  1850,  SpeU,  22 
Jarist  433,  the  Court  refused  to  award  mercantile  sequestration  against  a 
tenant  on  the  application  of  his  landlord,  who  ought  first  to  have  realised 
his  right  by  the  sequestration  of  the  subject  of  hypothec,  though  the  tenant 
in  that  case  was  notour  bankrupt.  The  case  20th  June,  1848,  Weir  v. 
Garden^,  20  Jurist,  496,  is  an  authority  still  more  in  point  Indeed,  the 
strong  opinion  there  expressed  by  the  Lord  Justice  Qenend  would  even 
justify  the  instant  dismissal  of  the  application,  leaving  petr.  to  sell  under 
his  bonds.  (See  also  14th  June,  1845,  Alexander,  17  Jurist,  130).  Bat 
these  cases  arose  under  the  former  statutes,  and  the  Sheriff  is  inclined  to 
the  opinion  of  Mr  Murdoch,  p.  235,  that  under  the  terms  of  the  existing 
Act,  and  the  recent  current  of  decisions,  such  absolute  exclusion  of 
cumulative  remedies  may  be  doubted,  and  be  sometimes  inexpedient  alike 
for  creditors  as  for  debtor.  Sec.  11,  June,  1862,  Campbell  v.  BecJt,  34 
Jurist,  545. 

SHERIFF  SMALL  DEBT  COURT  OF  LANARKSHIRE,  GLASaOW. 

Sheriff  Clabk. 

Allan  &  Sons  v.  Brown. — Aug,,  1869. 

MoiUr  and  ApprenUce — Indenture. — ^Defr.  was  bound  under  an  inden- 
ture for  five  years,  his  wages  being  3s  per  week  for  the  first  year,  with  a 
progressive  increase  of  Is  per  week  in  each  succeeding  year — his  masters 
having  the  option  of  placing  him  on  piece  work.  The  defr.  was  in 
the  third  year  of  his  apprenticeship,  and  earning,  on  piece  work,  about  12a 
per  week.  One  of  the  foremen  of  the  pursuers,  who  are  proprietors  of  the 
Springbank  Ironworks,  asked  defr.  to  make  what  are  called  in  the  trade 
"diminishing  bends."  This  he  refused  to  do;  pursuers  dismissed  him, 
and  now  sued  defr.  and  his  cautioner  for  the  conventional  penalty  of  XIO, 
contained  in  the  indentura  In  defence  it  was  maintained  the  inden- 
ture was  not  binding,  in  respect  it  was  signed  per  procuration  by  a  persoo 
not  a  partner  in  pursuers'  firm;  that  the  work  defr.  was  asked  to  perform 
was  new  to  him;  and  that  had  he  performed  it  his  wages  would  have  been 
considerably  reduced. 

The  Sheriff  sustained  the  validity  of  the  indenture,  it  having  been  en- 
tered upon  and  thereby  homologated,  and  repelled  the  other  defeucea  He 
observed  that  by  the  indenture  it  was  the  masters'  duty  to  teach,  and  defr/s, 
privilege  to  be  taught,  his  trade;  that  the  masters  were  responsible  if 
they  neglected  to  do  so;  that  an  apprentice  could  not  learn  his  trade  if  he 
had  the  right  to  decline  to  perform  work  merely  because  it  was  new;  snd 
that  the  objection  that  defr.'s  wages  would  have  been  reduced  by  complying 
with  the  foreman's  order  could  not  be  listened  to;  and  gave  jadgflMD^ 
against  defr.  and  his  cautioner  for  £5  and  costs. 

Act»—J.  L,  Lang. AIL —  G.  HcmilUm, 

SHERIFF  COURT  OF  MID-LOTHIAN.— Sheriff  Campbell 

App.— Feabks  V,  Lees.— ilti^.  27 

General  Police  Act — Pavement  in  front  ofiioutes  within  burgh. — Appeal 

at  the  instance  of  Qeorge  Fearns,  as  owner  of  property  in  the  High  Street 

of  Musselburgh,  against  Thomas  Lees,  as  clerk  to  the  Commlnioneis  of 
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Police  of  the  burgh.  Mr  Feams  complAined  of  a  notice  by  theCommia- 
rioners  requiring  him  to  repair  the  pavement  in  front  of  his  house,  on 
the  ground  that  the  pavement  as  originally  made  was  exposed  to  injury  by 
being  undermined  by  rats  from  the  mill-dam  coming  up  the  Commissioners' 
street  drain  and  burrowing  under  his  pavement.  Mr  Lees  objected  to 
the  appeal  as  unnecessary  and  irrelevant — unnecessary,  because  the  grounds 
of  appeal  as  stated  implied,  or  rather  proved,  disrepair  of  the  pavement 
which,  by  the  149th  section  of  the  Oeneral  Police  Act,  the  owfter  was 
bound  to  uphold  even  without  any  requisition  by  the  Commissioners;  and 
irrelevant,  because  the  ground  of  appeal  related  to  the  cause  of  disrepair, 
into  which  tho  Court  in  the  present  case  could  not  enter.  The  Sheriff, 
adopting  this  view,  dismissed  the  appeal,  reserving  to  appt  his  right  to 
make  any  claim  of  damage  competent  to  him;  and  to  respt.  their  defences 
as  records.  The  Sheriff  added  the  following  note  to  his  interlocutor: — 
"  A  positive  obligation  is  imposed  by  the  statute  upon  the  owner  to  have 
a  proper  pavement  constructed  and  kept  in  good  repair  in  front  of  his 
premises;  he  alone  is  responsible  for  this  to  the  public.  If  the  disrepair 
or  destruction  is  attributable,  in  whole  or  in  part,  to  any' third  party,  he 
will  have  his  claim  at  common  law  for  indemnification  against  the  wrong* 
doer;  bat  this  in  no  way  interferes  with  the  right  of  the  Commissioners,  as 
representing  the  public  interest,  to  call  on  him  to  make  or  restore  the  pave- 
ment, even  although  they  themselves  may  have  in  some  way,  or  to  some 
extent^  occasioned  the  injury  or  the  disrepair  in  question." 


(Snglb^  Casts* 

NxnsANCE — Public  body  ading  in  execution  of  Parliamentary  Powers,-^ 
Where  at  the  hearing  of  a  cause  instituted  for  the  purpose  of  restraining 
deffcs.  from  committing,  or  continuing  to  commit,  a  public  nuisance,  the 
existence  of  a  nuisance  of  such  a  character  as  to  call  for  the  interference  of 
the  Court  has  been  clearly  established,  it  is  the  duty  of  the  Court  to  grant 
an  injunction,  wi^ont  regard  to  the  difficulty  or  expense  defts.  may  be  put 
to  in  removing,  the  nuisance;  and  the  cases  in  which  the  Court  refuses  a 
mandatory  injunction,  on  the  ground  of  the  impossibOity  of  obeying  it,  have 
no  application.  It  is  no  answer  to  an  application  for  an  injunction  in  such 
a  case  to  say  that  defts.  were  a  public  body  acting  in  the  discharge  of 
public  duties,  imposed  upon  them  by  act  of  parliament,  which  they  were 
unable  to  discharge  without  committing  the  nuisance.  Nor  is  it  any  answer 
to  say  that  defts.  are  a  fluctuating  body,  and  that  the  nuisance  had  not 
originated  with  the  individuals  composing  the  present  committee.  A  delay 
of  fourteen  years  from  the  commencement  of  the  nuisance  to  the  filing  of 
the  information  was  no  bar  to  the  relief;  and  at  all  events  where  tho  time  had 
been  occupied  in  negotiations  and  attempts  to  remove  the  nuisance  the 
delay  was  immaterial  The  duty  of  a  local  board  of  health  to  remove 
nuisances  does  not  disentitle  them  to  restrain  by  injunction  a  nuisance  wrong- 
fully imported  into  their  district.  —The  Colney  Hatch  Asylum  was  built  in 
1851,  under  8  and  9  Vict,  c.  126,  and  was  under  the  government  of  the 
committee  of  visitors  of  Middlesex  appointed  under  the  Ltmatic  Asylums  Act 
185dr    In  1865  an  information  was  filed  at  the  lelatioa  of  a  local  board  of 
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he<alth  to  restrain  the  visitors  fix>m  permitting  the  sewage  firom  the  asylam 
to  be  a  nuisance  injurious  to  public  health.  The  existence  of  the  nuisance, 
which  had  been  a  continuing  nuisance  from  the  erection  of  the  asylum 
having  been  proved,  Malins,  Y.  C,  at  the  hearing,  referred  the  cause  to  an 
expert  under  15  and  16  Vict,  c.  80,  s.  42,  to  inquire  as  to  the  existence  of 
the  nuisance  and  the  best  means  of  removing  it : — Hdd^  upon  appeal,  that 
such  reference  was  improper,  and  that  an  injunction  should  be  granted  at 
once.-^^.  Gen.  v.  CommUUe  of  Visitors  of  Colney  Hatch  County  Asylum^ 
38L.J.  Ch.  265. 

Sale  of  Qoods — Consignor  and  Consignee — BUI  of  Lading  and  biU  of 
Exchange  forwarded  together — Lien, — Pit,  a  cotton-merchant  at  Manchester, 
sent  to  Paton,  Nash  d:  Co.  an  order  to  purchase  for  him  1,000  bales  of 
cotton,  at  or  under  8^d  per  pound,  to  include  cost  freight  and  insurance. 
P.,  N.  &  Co.  were  merchants  at  Pemambuco,  and  Gko.  Paton  &  Co.  their 
correspondents  at  Liverpool.  P.,  N.  &  Co.  shipped  two  portions  of  the  cotton 
on  different  vessels,  and  wrote  to  pit.,  inclosing  the  invoices,  and  sajiog, 
**  We  have  drawn  upon  you,  as  per  note  at  foot,  for  the  same,  to  which  b^ 
your  protection.  The  bills  of  lading  will  be  handed  over  to  you  by  P.*&  Ca" 
The  invoices  were  headed  "  On  account  and  risk  of  S.  &  Co."  (plainti£[). 
The  bills  of  lading  made  the  cotton  deliverable  to  P.  &  Co.'s  order  or 
assigns,  and  were  forwarded,  together  with  bills  of  exchange  for  the  price, 
to  pit.,  by  P.  &  Co.  Pit  returned  the  biUs  of  exchange  accepted,  and 
complained  that  some  of  the  cotton  had  not  been  bought  according  to  his 
instructions.  P.  N.  &  Co.  then  shipped  the  residue  of  the  cotton  on 
another  vessel,  and  wrote  to  pit,  saying,  "  Inclosed  please  find  invoice  and 
bill  of  lading  of  200  bales  of  cotton.  We  have  drawn  upon  you  draft  in 
favour  of  P.  &  Co.,  to  which  beg  your  protection."  The  invoice,  like  the 
former  ones,  was  headed  "  On  account  and  risk  of  S.  &  Co."  (plaintiff)  The 
bill  of  lading  was,  however,  forwarded  by  P.  N.  <Se  Co.  to  P.  &  Co.,  together 
with  the  bill  of  exchange.  The  bill  of  lading  made  the  cotton  deliverable 
"  to  order  or  his  or  their  assigns."  P.  &  Co.  wrote  to  pit,  inclosing  the  bill 
of  lading,  duly  indorsed,  and  the  bill  of  exchange,  for  which  thej 
requested  protection,  but  pit  retained  the  bill  of  lading  and  returned  the 
bill  of  exchange,  unaccepted,  and  on  the  refusal  of  the  shipowners  to  give 
up  the  cotton  brought  trover  against  them: — Held,  upon  a  case  stating 
these  particulars,  with  power  for  the  Court  to  draw  inferences  of  fitct, 
that  pit  was  not  entitled  to  recover,  as  the  acceptance  of  the  lull  of 
exchange  by  him  was  a  condition  precedent  to  his  right  to  the  possession 
of  the  cotton.  Per  CoMum,  C.J. — ^Assuming  that  the  property  in  the 
cotton  had  passed  to  pit,  it  was  the  intention  of  parties  that  P.  N.  ^  Co. 
should  have  a  lien  upon  it  until  their  draft  for  the  price  had  been  accepted 
by  pit— Shepherd  v.  Harrison,  38  L.  J.  Q.  B.  105. 

FoEKEGN. — Action  against  Chvenwr  of  Colony  for  injury  done  there^ 
Efect  of  act  of  indemnity  by  Colonial  Legislature  on  proceedings  in  JSngiiA 
Courts, — The  right  of  action  in  this  country  for  an  injury  done  in  a  colony 
may,  before  the  commencement  of  proceedings,  be  taken  away  by  an  Act 
of  Indemnity  passed  by  the  colonial  legislature.  The  Jamaica  legislatore 
have  full  le^slative  power  to  pass  an  act  taking  away  the  right  ^  action 
before  the  local  tribunals  of  the  island,  and  an  act  lawful  by  the  law  of 
a  foreign  country,  cannot  be  made  the  ground  of  an  action  in  an  English 
court  The  samo  principle  applies  where  an  act  admitted  to  have  been 
nnlawfiil  when  done  was  l^gali^  and  divested  of  its  tortious  chancter  by 
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ex  pott  facto  legialatioD.  The  validity  of  such  act  is  not  affected  by  the 
&ct  thj^t  the  goveraor  who  joined  in  passing  it  was  thereby  enabled  to 
indemnify  himself  from  the  consequences  of  illegal  acts  committed  by  him. 
PhiHipi  V.  Eyre,  38  L.  J.  Q.  R  113. 

Pabtnebship — Firm  of  SolieUors, — Fit.  retained  a  firm  of  three  as  his 
solicitors.  Their  principal  business  was  to  make  arrangements  with  numerous 
creditors,  and  one  member,  by  whom  pit's  business  was  almost  exclusively 
managed,  received  large  sums  from  pit  or  due  to  him  to  make  pefyments 
to  creditors  and  others,  and  misappropriated  some  of  them : — Held,  that 
all  the  members  of  the  firm  were  jointly  liable  is  respect  of  these  misap- 
propriations, and  that  as  such  their  liability  in  solidum  was  not  impaired  by 
the  fact  that  the  de&ulting  partner  had  during  the  course  of  plaintiff's 
business  been  admitted  by  pit  into  relations  of  personal  intimacy  and 
confidence. — Earl  ofDundonald  v.  Masterman,  38  L.  J.  350. 

Libel — Privileged  Communication — Publication  of  Auditors'  Report  hy  a 
Company. — Pit  was  agent  of  defts.,  a  trading  company,  and  it  was  part  of 
his  duty  to  furnish  them  with  an  account  of  his  transactions,  to  enable  them 
to  prepare  the  balance-sheet  for  inspection  of  the  shareholdera.  This  balance- 
sheet  was  duly  referred  to  auditors,  who  reported  that  there  was  a  deficiency 
for  which  pit  was  responsible,  and  that  his  accounts  had  been  badly  kept. 
There  was  evidence  that  an  explanation  had  been  offered  to  the  auditors, 
which  they  had  disregarded;  but  no  evidence  that  the  directors  had  any 
knowledge  of  this  explanation.  The  directors,  after  laying  the  accounts  before 
a  general  meeting  of  the  shareholders,  caused  a  letter  containing  the  part  of 
the  report  which  affected  the  character  of  pit  to  be  printed  and  forwarded 
to  the  absent  shareholders : — Held,  first,  that  such  letter  was  published  on 
a  privileged  occasion,  as  it  was  the  duty  of  defts.  to  communicate  to  all  the 
shareholders  any  part  of  the  report  of  the  auditors  which  materially  affected 
the  accounts  of  the  company;  secondly,  that  there  was  no  intrinsic  or 
extrinsic  evidence  of  malice  to  be  left  to  the  jury,  as  the  report  of  the 
auditors  was  published  without  comment ;  that  the  explanations  offered  to 
the  auditors  did  not  come  before  the  defts.,  and  that  causing  the  letter 
to  be  printed  was  a  reasonable  and  necessary  mode  of  publishing  it  to  the 
absent  shareholders. — Lawlen  v.  the  Anglo-Egyptian  Cotton  and  Oil  Co,,  38 
L.J.  Q.B.  129. 

Lands  Clauses  Consolidatiok  Act — Compensaiion — Statutable  yuiMre 
to  construct  sewer — Lateral  support  of  adjoining  land. — By  11  and  12  Vict, 
c.  112,  s.  88.  the  Metropolitan  Commissioners  of  Sewers  were  empowered 
to  make  such  sewers  as  might  be  necessary,  and  to  cany  them  ''into, 
through  or  under  any  lands  whatsoever,  making  compensation  for  any 
damage  done  thereby."  By  s.  69,  *'  full  compensation  was  to  be  made  to 
all  persons  sustaining  any  damage*'  by  the  exercise  of  the  powers  of  the  Act; 
and  by  s.  54,  vaults  and  cellars  adjoining  the  sewers  were  to  be  substantially 
made,  and  so  as  not  to  interfere  with  such  sewers.  The  Commissioners  had 
only  power  to  purchase  by  agreement  lands  or  easements  necessary  for  the 
formation  or  protection  of  works  which  the  Commissioners  were  authorized 
to  execute  under  the  Act;  but  18  and  19  Vict,  c.  120,  gave  full  power  to 
the  Board  of  Works,  to  whom  the  rights  and  property  of  the  Commissioners 
were  transferred,  to  purchase  compulsorily  any  land  or  easement  which  they 
might  require.  A  railway  company  in  the  execution  of  the  works 
autfiorized  by  their  Act  made  an  excavation  hi  their  own  land,  which  caused 
damage  to  a  sewer  of  the  Board  adjoining  such  land,  and  which  had  been 


688  ENGLISH  CASES. 

constracted  less  tban  twenty  years  previously  by  the  Commissioners  under 
11  and  12  Vict.,  c.  112.  The  excavation  was  properly  made,  afld  was 
sufficiently  strutted  to  have  supported  the  adjoining  soil  in  its  natural 
position,  but  not  to  support  it  with  the  sewer,  and  consequently  the  sewer 
gave  way  and  was  damaged : — Held^  that  the  Board  had  not  acquired  any 
right  to  lateral  support  for  their  sewer  from  the  adjacent  land,  since  no  8n(^ 
right  had  been  purchased  from  the  owner  of  such  land,  nor  was  it  conferred 
by  11  a^d  12  Vict.,  c  112,  or  by  the  construction  of  the  sewer  under  that 
Act.  The  Board,  therefore,  was  held  to  be  not  entitled  to  compensation 
from  the  railway  company  for  the  injury  the  sewer  had  sustained  firom  the 
said  excavation  having  been  made  in  the  railway  company's  land. — Metro- 
polUan  Board  of  Works  v.  Metropolitan  Rail.  Co.,  38  L.  J.  Q  P.  172 

Banker — Deposit  of  securities — Oraiuitotu  bailee — Liability  for  negligence, 
•^Securities,  deposited  with  bankers  for  safe  keeping,  were  stolen  by  a  clerk 
of  the  bankers : — Held,  that  the  bankers  were  not  liable  unless  the  loss  was 
occasioned  by  their  gross  negligence.  Appt.  deposited  with  his  bankers  a  box 
containing  securities,  of  which  he  kept  the  key.  The  box  was  kept  in 
a  strong  room  of  the  bank,  where  the  manager's  box  was,  containing 
the  securities  of  the  bank.  Access  to  the  strong  room  was  only  obtained 
by  passing  thrcmgh  a  compartment  where  a  cashier  sat  by  day  and 
a  messenger  slept  by  night  In  this  compartment  was  a  door  leading 
to  the  strong  room,  which  room  had  two  iron  doors  opened  by 
separate  keys,  which  during  the  day  were  kept  by  the  cashier  who 
occupied  the  compartment.  This  cashier  stole  appts.'  securities.  The 
bank  received  no  consideration  for  taking  care  of  the  securities  of  their 
customers : — Held^  that  under  the  circumstances,  there  was  no  evidence  of 
negligence  to  render  the  bank  liable  to  appt  Observations  per  L.  Chelms- 
ford on  the  use  of  the  term,  *' gross  negligence.*'  Though  degrees  of 
care  are  not  definable  they  are  with  some  approach  to  certainty  distin- 
guishable.—(?iW»n  V.  M'Mullen,  38  L  J.  P.  C.  38. 

Stoppage  in  Tbansitu — Bills  of  lading. — L.  &  Coi,  merchants,  at  Hong- 
Kong,  purchased  goods  of  a  merchant  in  Manchester,  to  be  shipped  to  their 
firm  at  Hong-Kong,  to  be  paid  for  at  certain  credit.  The  goods  were 
shipped  deliverable  to  the  order  of  L.  &  Co.,  and  bills  of  lading  signed. 
Before  the  goods  arrived  L.  &  Co.  being  insolvent,  and  indebted  to  respts., 
the  agent  of  L.  &  Co.  at  Hong-Kong  agreed  to  assign  all  the  estate  of  the 
firm,  including  the  bills  of  lading  in  respect  of  the  said  goods  which 
were,  in  pursuance  of  the  said  agreement,  afterwards  indorsed  to  respts. 
At  tiie  time  the  bills  of  lading  were  so  transferred,  no  money  was 
advanced  or  benefit  conferred  on  L.  <&Co.  by  respts: — Hdd,  that  there  was 
no  sufficient  transfer  of  the  bills  of  lading  for  a  valuable  consideration  so  as 
to  defeat  the  right  of  an  unpaid  vendor  to  stop  the  goods  in  transitu. 
Rodger  v.  Comptoir  d'Escompie  de  Paris  and  Chartered  Bank  of  India, 
Austrtilia,  and  China,  38  L.  J.  P.  C.  30. 

Life  Assurance. — Held,  aff.  decision  of  Malins,  V.  C,  that  where  a 
change  has  taken  place  in  the  health  of  the  life  to  be  assured  between  the 
acceptance  of  the  proposal  and  the  payment  of  the  premium  of  the  insurance 
company  which  is  not  communicated  to  the  officers,  the  policy  is  void.^ — 
British  Equitable  Assurance  Co.  v.  G.  W.  Ry.  Co.,  20  L.  T.  N.  S.  422;  38 
L.J.Ch.  314. 

Cabbiebs — Special  contract — Goods  of  the  value  of  inore  than  £10. — 
To  a  declaration  alleging  a  contract  by  defts.,  a  ndlway  company,  to  emy 
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goods  of  pit  from  Rotterdam  to  Uarmch  and  London,  and  also  alleging 
the  lo^  of  such  goods,  defts.  pleaded,  in  substance,  that  the  goods  were 
of  the  description  mentioned  in  s.  1.  of  the  Carriers*  Act,  1  W.  IV.,  c.  68, 
aad  were  delivered  by  pit  to  defbs.,  then  being  common  carriers  by  land 
for  hire  between  Harwich  and  London,  to  be  by  them,  as  such  carriers 
by  land,  carried  from  Harwich  to  London;  that  the  goods  were  in  one 
parcel,  and  exceeded  in  valae  £10;  that  the  value  and  nature  of  thi9  goods 
were  not  declared  to  defts.  at  the  time  of  delivery  to  them;  that  tHe  goods 
were  lost  while  in  the  course  of  being  carried  from  Harwich  to  London, 
and  whilst  the  same  were  in  possession  of  defts.  as  such  carriers,  etc.:— 
Held,  that  the  plea  was  a  good  answer  to  the  declaration.  Defts.  were 
owners  of  a  railway  from  Harwich  to  London,  and  also  of  a  ship,  the 
Avalon^  lying  at  Rotterdam.  They  carried  on  the  business  of  carriers 
between  Rotterdam  and  London  via  Harwich.  A  case  of  pictures  was 
delivered  to  their  agents  at  Rotterdam,  and  a  bill  of  lading  was  signed  by 
them,  the  goods  ''to  be  delivered  at  the  port  of  London  via  Harwich  (the 
act  of  Qod  ...  as  also  railway  accidents,  being  excepted),  and  the  owners 
being  in  no  way  liable  for  any  consequences  of  the  causes  above  excepted." 
The  case  was  placed  on  board  the  ship,  was  unshipped  at  Harwich,  and 
was  sent-  off  by  defts*.  railway  to  London,  but  was  lost  in  the  course  of 
transit  from  Harwich  to  London.  No  declaration  of  the  value  of  the 
pictures  was  ever  made,  but  they  were  found  at  the  trial  to  have  been  of 
above  the  value  of  £]10: — Hdd,  that  the  bill  of  lading  oontempUtod  a  con- 
veyance of  the  case  partly  by  land,  and  that  the  tact  of  there  being  such 
a  bill  of  lading  was  no  ground  for  saying  that  the  fifth  plea  referred  to 
above  was  not  proved: — Held,  also,  that  although  the  bill  of  lading  constituted 
a  special  contract  between  pit  and  defts.,  it  was  not  such  a  special  contract 
as  would,  under  s.  6.  of  the  Carriers'  Act,  deprive  the  defendants  of  the 
protection  afforded  to  them  by  the  neglect  to  dedare  the  value  of  the  case 
at  the  time  of  ddivery.  The  proviso  in  s.  7  of  the  Railway  and  Canal 
Traffic  Act  1654,  17  and  16  Vict,  c.  31,  that  no  special  contract  shall  be 
binding  upon  or  effect  any  party  unless  the  same  be  signed  by  him  or  by 
the  person  delivering,  etc.,  only  applies  where  the  company  are  seeking  to 
exempt  themselves  fh>m  liability  by  reason  of  there  being  a  special  con- 
tract—i?flw»n(ia/tf  V,  O.  E,  Ry.  Co.  (Ex.  Ch.),  36  L.  J.  Q.  B.  137. 

Masinb  Inbubancb — Britiih  ship  sold  to  foreigner — Salvage — Foreign 
judgment — Pit  on  behalf  of  the  Finance  Minister  of  the  Sultan  of  Turkey, 
on  26th  Nov.,  1656,  effected  an  assurance  with  deft,  in  London,  on  aquan* 
tity  of  gold  in  a  ship  called  the  Dutchman,  belonging  to  Waterford,  and  in 
the  port  of  London.  The  next  day  she  was  sold  to  a  Russian  company, 
her  name  being  changed  to  the  Dnieper;  and  an  entry  of  a  sale  was  made 
in  the  registry  at  Waterford,  but  neither  pit  nor  deft,  knew  of  the  sale,  or 
of  her  name  being  changed  until  the  termination  of  her  voyaga  The  gold 
was  put  on  board  on  4th  Dec,  and  while  the  ship  was  on  her  way  to  Con* 
at^tinople  she  grounded  on  a  shoal  within  the  jurisdiction  of  that  port. 
The  gold  was  sent  on  shore  before  any  expense  was  incurred  in  respect  of 
saving  the  cargo,  and  the  ship  became  a  total  wreck.  The  gold  was 
deposited  with  the  Russian  consul,  and  the  owner  was  forced,  in  order  to 
get  possession  of  it,  to  give  security  for  the  payment  of  any  claim  which 
might  be  made  upon  it  according  to  the  law  which  prevailed  at  Constan- 
tinople. The  ship  being  Russian  was  subject  to  Russian  law,  which 
aathorizes  the  determination  of  maritime  causes  at  Constantinople  by 


6*5 


ENGLISH  CASES. 


reference  to  the  French  Code  de  Commerce.  A  Court  was  duly  appointed 
by  the  Consul  Qeneral,  and  it  was  adjudged  that  the  case  required  a 
settlement  of  salvage,  and  ordered  that  the  gold  should  contribute  the  sum 
of  £7,H9  6s  Id  towards  the  expense  of  saving  the  cargo.  Under  English 
law  the  owner  of  the  gold  could  not  have  been  called  upon  to  pay  a  great 
part  of  that  amount,  nor  would  he  have  had  to  pay  it  if  the  ship  had  been 
under  an  English  flag;  but  the  assured  was  forced  to  pay  it: — Held,  in 
an  action  to  recover  from  deft  the  amount  of  his  proportion  of  the  sum  so 
paid,  first,  that  this  Court  could  not  consider  whether  the  dedaion  of  the 
Court  at  Constantinople  was  correct  or  not  Secondly,  that  there  being 
no  statement  in  the  policy  that  the  ship  was  an  English  ship,  or  that  she 
would  remain  so,  the  deft  was  not  discharged  from  liability  upon  the 
policy  by  reason  of  the  change  in  the  nationality  of  the  ship.  Thirdly, 
that  the  loss  was  incurred  by  the  wreck  of  the  ship  by  a  peril  of  the  sea 
insured  against;  that  the  owners,  having  been  obliged  to  pay,  were  able 
to  recover  from  deft  his  proportion  of  the  amount  paid. — Dent  v.  Smiih, 
38L.J.  Q.R  144. 

Marine  Insurance — Damage  from  Delay, — Meat  was  shipped  at  Ham- 
burg for  London,  and  was  insured  against  perils  of  the  seas,  men-of- 
war,  fire,  enemies,  pirates,  rovers,  thieves,  jettisons,  letters  of  mart  and 
countermart,  surprisals,  takings  at  sea,  arrests,  restraints  and  detainments 
of  all  kings,  princes,  and  people,  of  what  nation,  condition  or  qoailty 
soever,  barratry  of  the  master  and  mariners,  and  of  all  other  perils,  loses 
and  misfortunes  that  have  or  shall  come  to  the  hurt,  detriment  or  damage 
of  the  said  goods.  The  voyage  was  much  prolonged  by  storms.  The 
meat  was  in  no  way  affected  by  the  sea  water  or  such  storms,  but  owing 
to  the  length  of  time  to  which  the  voyage  was  protracted  and  delayed  by 
the  weather,  became  putrid,  and  was  necessarily  thrown  overboard: — Hdd^ 
that  the  insurer  was  not  liable. — Taylor  v.  Dunbar ,  38  L.  J.  C.  F.  178. 

Intebnational  Law — Rights  of  sovereign— Temporary  tuurpaiion.— 
Where  the  sovereign  power  in  a  state  is  for  a  time  de  facto  exercised  by  an 
usurping  individiuil  or  body  the  original  sovereign  on  restoration  is  entitled 
on  the  ground  of  jus  in  rem  to  all  public  property  which  existed  before  the 
usurpation  and  is  found  in  specie  after  its  termination,  and  he  also  becomes 
entitled  yure  successionis  to  all  other  public  property  of  the  usurper.  But  in 
an  English  court  of  equity  the  latter  right  can  only  be  enforced  subject 
to  the  same  correlative  rights  and  obligations  as  if  the  usurper  himself  were 
seeking  to  enforce  it  Therefore,  the  original  sovereign  cannot  have  a  decree 
for  an  account  against  an  agent  of  the  usurper,  unless  he  submits  to  be  boand 
by  all  such  obligations  as  would  have  been  binding  upon  the  usurper  if  ^]m- 
i^,^  United  States  of  America  v.  M'Eae,  38  L.  J.  Ch.  406. 

Lands  Clauses  Consolidation  Act — Lease— Tenant  for  life, — Where 
land  in  trust  is  let  on  lease  at  rack-rent,  and  taken  under  the  Lands  Clauses 
Consolidation  Act,  the  tenant  for  life  is  entitled  during  the  remainder  of 
the  term  to  the  amount  of  rent,  and  not  the  income  derived  from  the 
purchase-money. — In  re  Meltes  JSstate,  38  L.  J.  Ch.  445. 

Kailway  Company — Negligence — Liability  as  Carriers  of  Fassengert^ 
Latent  defect  in  Carriages. — No  contract  either  of  general  or  limited 
warranty  and  insurance  is  undertaken  by  a  carrier  of  passengers.  He 
contracts  and  is  obliged  only  to  take  due  care,  including  in  that  term  the 
use  of  skill  and  foresight,  to  carry  the  passenger  safely,  and  negligence  alone 
is  a  breach  of  this  contract     "Due  Ccire '  means  a  high  degree  of  car^  and 
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casts  on  carriers  the  duty  of  exercising  all  vigilance  to  see  that  whatever 
is  reqoired  for  the  safe  conveyance  of  their  passengers  is  in  fit  and  prosier 
order.  Bat  this  duty  will  not  make  carriers  responsible  for  injories  to 
pftssengers  arising  from  a  latent  defect  in  the  machinery  they  are  obliged 
to  use,  which  no  human  skill  or  care  could  either  have  prevented  or  detected. 

This  case  was  tried  before  Lush,  J.,  at  Durham,  Spring,  1866,  when 
a  verdict  was  found  for  defts.  A  rule  nisi  on  the  ground  of  misdirection 
was  dischaiged  by  the  Court  of  Q.  B.  Afterwards,  an  appeal  having  been 
presented  and  abandoned,  the  parties  agreed  on  a  special  case  upon  which, 
without  hearing  arguments,  the  Court  of  Q.  B.  gave  judgment  in  favour  of 
the  defts.  {Ante  vol  xl  511,  36  L.  J.  Q.  B.  181.  This  judgment  was  now 
appealed.  After  a  very  full  argument,  the  judgment  of  the  Court  was  de- 
hvered  as  follows  by 

Montague  Smith,  J. : — ^The  plaintiff,  a  passenger  for  hire  on  defts.'  rail- 
way, suffered  an  injury  in  consequence  of  the  carriage  in  which  he  was 
travelling  getting  off  the  line  and  upsetting.  The  accident  was  cauQed  by 
the  breaking  of  the  tyre  of  one  of  the  wheels  of  the  carriage  owing  to  a 
latent  defect  in  the  tyre,  which  was  not  attributable  to  any  fault  on  the 
part  of  the  manufiEUiturer,  and  could  not  be  detected  previously  to  the  break- 
ing. Does  an  action  lie  against  the  company  under  the  circumstances?  This 
question  involves  the  consideration  of  the  true  nature  of  the  ccmtract  made 
between  a  passenger  and  a  general  carrier  of  passengers  for  hire.  We 
are  of  opinion,  i^r  consideration  of  the  authorities,  that  there  is  no 
contract  either  of  general  or  limited  warranty  and  insurance  entered 
into  by  the  carrier  of  passengers,  and  that  the  contract  of  such  a  carrier 
and  the  obligation  undertaken  by  him  are  to  take  dne  care,  including 
in  that  term  the  use  of  skill  and  foresight,  to  carry  the  passenger  safely.- 
It  of  course  followa  that  the  absence  of  such  care,  in  other  words 
negligence,  would  alone  be  a  breach  of  this  contract;  and  as  the  facta 
of  this  case  do  not  disclose  such  a  breach,  and,  on  the  contrary,  negative 
any  want  of  skill,  care,  or  foresight,  we  think  pit.  has  failed  to  sustain  his 
action,  and  that  the  judgment  of  the  court  below  in  favour  of  the  defend- 
ants onght  to  be  affirmed. 

The  law  of  England  has,  from  the  earliest  times,  established  a  broad  dis- 
tinction between  the  liabilities  of  common  carriers  of  goods  and  of  passen- 
gers. Indeed,  the  responsibility  of  the  carrier  to  re-deliver  the  goods  in  a 
sound  state  can  attach  only  in  the  case  of  goods.  This  responsibility 
(like  the  analogous  one  of  innkeepers)  has  been  so  long  fixed,  and  is  so 
universally  known,  that  carriers  of  goods  undertake  to  carry  on  contracts 
well  understood  to  comprehend  this  implied  liability.  If  it  had  not  been 
the  custom  of  the  realm,  or  the  common  law  declared  long  ago,  that  carriers 
of  goods  should  be  so  liable,  it  would  not  have  been  competent  ifbr  the  judges 
in  the  present  day  to  have  imported  such  a  liability  into  their  contracts  on 
reasons  of  supposed  convenience.  But  this  is,  as  it  seems  to  us^  what  we 
are  asked  by  the  plaintiff  to  do  in  the  case  of  carriers  of  passengers.  The 
liability  of  the  common  carrier  of  goods  attached  upon  the  particular  bail- 
ment of  the  goods  to  him  in  his  capacity  of  common  carrier,  and  the  rules 
which  govern  the  rights  of  bailors  and  bailees  of  things  are  of  course  appli- 
cable only  to  thin£^  capable  of  bailment.  The  law,  and  the  reasons  for  it, 
in  the  cases  of  bailments  to  carriers  are  found  in  the  great  judgment  of 
Holt,  J.  in  Cogg9  v*  Bernard,  1  Sm.  L.  Cas.  189, 6th  edit,  and  are  thus  stated : 
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^^  As  to  the  fifth  sort  of  bailmeDt,  viz.,  a  deliyeiy  to  carrj  or  otherwue 
manage  for  a  reward  to  be  paid  to  the  bailee^those  cases  are  of  tw<^9ort9, 
either  a  delivery  to  one  that  exercises  a  public  employment  or  delivery  to 
a  private  person.     First,  if  it  be  to  a  person  of  the  first  sort,  and  he  is  to 
have  a  reward,  he  is  bound  to  answer  for  the  goods  at  all  events;  and  this 
is  the  case  of  the  common  carrier,  common  hoyman,  master  of  a  ship,  eta, 
which  case  of  a  master  of  a  ship  was  first  adjudged  in  the  case  of  Mon  v. 
alue,  Silb  T.  Raym.  220;  1  Vent  190,  238.     The  law  charges  this  person 
thus  entrusted  to  carry  goods  against  all  events  but  acts  of  God,  and  of 
the  enemies  of  the  king;  for  though  the  force  be  never  so  great,  as  if  an 
irresistible  multitude  of  people  should  rob  him,  nevertheless  he  is  charge- 
abla     And  this  is  a  politic  establishment  contrived  by  the  policy  of  the 
law  for  the  safety  of  all  persons,  the  necessity  of  whose  affairs  ob%e  them 
to  trust  these  sorts  of  persons,  that  they  may  be  safe  in  their  ways  of 
dealing,  for  else  these  carriers  may  have  an  opportunity  of  undoing  all 
persons  that  had  any  dealing  with  them  by  combining  with  4hieves,  etc, 
and  yet  doing  it  in  such  a  clandestine  manner  as  would  not  be  possible  to 
be  discovered.     And  this  is  the  reason  the  law  is  founded  upon  in  thai 
point"    The  same  law  is  found  in  numerous  tezt4>ooks  (some  of  which 
are  referred  to  in  the  judgments  below),  and  has  been  acted  on  for  cen- 
turiea  in  the  case  of  carriers  of  goods.     The  court  is  now  asked  to  declaro 
the  same  law  to  be  applicable  to  contracts  to  carry  passengers.    The  counsel 
for  pit  felt  the  difficulty  of  the  attempt  to  apply  the  entire  liability  of  the 
carrier  of  goods  to  the  carrier  of  passengers;  but  he  contended  for  and 
mainly  relied  on  the  proposition  that  there  was  at  least  a  warranty  that 
the  carriage  in  which  the  passenger  travelled  was  roadworthy,  and  that  the 
liability  of  the  carriers  of  goods  in  this  respect  ought  to  be  imported  into 
the  contract  with  the  passenger.    But  first  it  is  extremely  doubtful  whether 
such  warranty  can  be  predicated  to  exist  in  the  contract  of  the  common 
carrier  of  goods.     His  obligation  is  to  carry  and  re-deliver  the  goods  in 
safety,  whatever  happens.     In  the  words  of  Lord  Holt,  "  he  is  bound  to 
answer  for  the  goods  at  all  events."     Again,  "  The  law  charges  this  person 
thus  entrusted  to  carry  goods  against  all  events  but  acts  of  God  and  ^e 
enemies  of  the  king;"  and  this  broad  obligation  renders  it  unnecessary  to 
import  into  the  contract  a  special  warranty  of  the  roadworthiness  of  the 
vehicle,  for  if  the  goods  are  safely  carried  and  re-delivered,  it  would  be 
immaterial  whether  the  carriage  was  roadworthy  or  not;  and  if  the  goods 
are  lost  or  damaged  the  carrier  is  liable  on  his  broad  obligation  to  be 
answerable  at  all  events,  and  it  is  unnecessary  to  inquire  how  that  loss  or 
damage  arose.     But  however  that  may  be,  it  is  difficult  to  see  upon  what 
principle  the  contract  of  the  carrier  of  goods,  which  on  the  hypoth^s 
does  not  apply  in  its  entirety  to  carriers  of  passengers  is  to.  be  dissected, 
and  a  particular  part  severed  and  attached  to  what,  on  the  hypothesiBy  ia 
another  and  difiEerent  contract.     It  was  contended  that  the  reason  which 
made  it  the  policy  of  the  law  to  impose  the  wider  obligation  on  the  carriers 
of  goods  applied  with  equal  force  to  impose  the  limited  warranty  of  the 
soundness  of  the  carriage  in  favour  of  Uie  passengers.     The  reason  sog- 
gested  was,  as  we  understand  it,  that  a  passenger,  when  placed  in  a  car- 
riage, was  as  helpless  as  a  bale  of  goods,  and,  therefore,  entitled  to  have 
for  his  personal  safety  a  warranty  that  the  carriage  was  sound ;  but  this  is 
not  the  reason,  or  anything  like  the  reason,  given  by  Lord  Holt  for  the 
liability  of  the  carrier  of  goods.    The  argument  founded  on  thia  reaion, 
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however,  would  obYioudy  carry  (he  liabiHty  of  the  cftrrier  fbr  beyond  the 
limited  warranty  of  the  roadworthiness  of  the  carriage  in  which  the  pas- 
senger happened  to  travel  His  safety  is  no  doubt  dependent  on  the 
soundness  of  the  carriage  in  which  he  travels,  bat  in  the  case  of  a  pas- 
senger on  a  railway  it  is  no  less  dependent  on  the  roadworthiness  of  the 
other  carriages  in  the  same  train,  and  of  the  engine  drawing  them;  on  the 
soandness  of  the  rails,  of  the  points,  of  the  signals,  of  the  .masonry;  in 
fact,  of  all  the  different  parts  of  "ike  system  employed  and  used/  in  his 
transport,  and  he  is  equally  helpless  as  regards  them  all.  If,  then,  there 
is  force  in  the  above  reason,  why  stop  short  at  the  carriage  in  which  the 
passenger  happens  to  travel!  It  surely  has  equal  force  as  to  all  these 
things ;  and,  if  so,  it  must  follow  as  a  consequence  of  the  argument  that 
there  is  a  warranty  that  all  these  things,  shall  be  and  remain  absolutely 
sound  and  free  from  defects.  This,  which  appears  to  be  the  necessary  con- 
sequence of  the  argument,  tries  the  value  of  it.  But  surely  if  the  law 
really  be  as  it  was  contended  to  be,  it  would  have  been  so  declared  long  ago. 
No  actions  have  been  more  frequent  of  late  years  than  those  against  railway 
companies  in  respect  of  injuries  sustained  by  passengers.  Some  of  these 
injuries  have  been  caused  by  accidents  arising  from  defects  in  the  rolling 
stock,  others  from  defects  in  the  permanent  works.  Long  inquiries  have 
taken  place  as  to  the  causes  of  these  defects,  and  whether  they  were  due  to 
want  of  care  and  skill,  which  would  have  been  altogether  immaterial  if 
warranties  of  the  kind  contended  for  formed  part  of  the  contract  An 
obligation  to  use  all  due  and  proper  care  is  founded  on  reasons  obvious  to 
all,  but  to  impose  on  the  carrier  the  burthen  of  a  warranty  that  everything 
he  necessarily  uses  is  absolutely  free  from  defects  likely  to  cause  peril, 
when  from  the  nature  of  the  things  defects  must  exist,  which  no  skill  can 
detect  and  the  effects  of  which  no  care  or  foresight  can  avert,  would  be  to 
compel  a  man  by  implication  of  law,  and  not  by  his  own  will,  to  promise 
the  performance  of  an  impossible  thing,  and  would  be  directly  opposed  to 
two  maxims  of  law,  Lex  non  eogit  ad  impouibiliay  Nemo  tenetur  ad  impotd- 
bilia.  If  the  principle  of  implying  a  warranty  is  to  prevail  in  the  present 
case  there  seems  to  be  no  good  reason  why  it  diould  not  be  equally  applied 
to  a  variety  of  other  cases,  as»  for  instance,  to  the  managers  of  theatres  or 
other  places  of  public  resort  who  provide  seats  or  other  accommodation  for 
the  public  for  reward.  Why  are  they  not  to  be  equally  held  to  insure  by 
implied  warranty  the  soundness  of  the  structures  to  which  they  invito  the 
public  t  But  we  apprehend  it  to  be  clear  that  such  persons  do  no  mors 
than  undertake  to  use  due  care  that  their  buildings  shall  be  in  a  fit  state. 
Thus  a  staircase  in  the  Polytechnic  Institution  fell  and  iigured  several 
persons  attending  a  public  exhibiUon  there.  Two  actions  were  brought  by 
separate  plaintiffs  who  had  paid  money  for  their  entrance^  The  first  was 
tried  before  Wightman,  J.,  the  second  before  Erie,  C.J.  No  one  seems  to 
have  supposed  there  was  any  warranty  of  the  soundness  of  the  staircase, 
yet  the  persons  using  it  were  as  helpless  to  detect  or  prevent  the  accident 
as  the  traveller.  Both  learned  judges  put  the  liability  entirely  on  the 
question  whether  there  was  the  want  of  due  care  in  maintaining  the  stair- 
case, and  Erie,  O.J.,  told  the  jury  defta.  would  not  be  liable  for  latent 
defecte  (Brazier  v.  The  Polytechnic  InsiUuUoH,  1  F.  db  F.  507;  Fike  ▼. 
Same,  Id,  712).  So  in  stating  the  liability  of  a  canal  company  who  made 
the  canal  for  profit,  and  allowed  the  public  to  use  the  canal  on  payment  of 
toU%  Tindal,  C.J.,  in  delivering  the  judgment  of  the  Court  of  Exchequer 
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Chamber  says,  *^  The  oommon  law  in  such  a  ease  imposes  a  daty  upon  the 
proprietors,  not,  perhaps,  to  repair  the  canal  or  absolutely  to  firee  i^  from 
obstraction,  bat  to  take  reasonable  care  so  long  as  they  keep  it  open  for 
the  public  use  of  all  who  may  choose  to  navigate  it,  that  they  may  mrngste 
without  danger  to  their  Utcs  or  property  {Laneatter  Canal  Company  ▼. 
Pamahy^  11  A.  dc  £.  242).  The  liability  in  that  case  was  not  pot  in  any 
degree  upon  a  warranty  tha^  the  canal  should  be  free  from  perilous  defeeti, 
but  up^  the  rational  obligation  to  use  due  care  that  it  should  be  so.  The 
oommon  law,  with  regard  to  carriers  of  goods  and  innkeepers,  stands,  as  I 
have  said,  on  its  own  special  grounds.  But  it  has  been  found  so  stringent, 
not  to  say  unjust,  in  the  liabilities  it  imposed  on  persons  carrying  on  tiioee 
trades,  that  the  Legislature  has  found  it  necessary  in  both  cases  to  modifiy 
its  stringency.  It  will  now  be  necessary  to  examine  the  leading  authorities 
dted  during  the  argument  The  counsel  for  the  plainti£^  in  the  first  plsce, 
referred  to  some  of  the  cases  in  which  it  has  been  held  that  in  contracts  for 
the  supply  of  goods  for  a  particular  purpose,  there  is  an  implied  warranty 
that  the  goods  supplied  shall  be  reasonably  fit  for  the  purpose.  Bigge  y. 
Farkifuan,  7  H.  ^  N.  955,  is  a  case  of  thatclasa  But  the  agreement 
to  sell  and  supply  goods  for  a  price  which  may  be  supposed  to  re- 
present their  value,  is  a  contract  of  a  different  nature  from  a  con- 
tract to  carry,  and  has  essentially  different  incidents  attached  to  it 
Indeed,  the  learned  counsel  did  not  cite  these  cases  as  directly  governing 
the  present.  Even  in  the  cases  of  contracts  to  supply  goods,  it  may  be  a 
question  on  which  it  is  not  now  necessary  to  express  an  opinion,  how  far, 
and  to  what  extent,  the  vendor  would  be  liable  to  the  vendee  in  a  esse  of 
a  latent  defect  of  the  kind  existing  in  the  present  case,  which  no  skill  or 
care  could  prevent  or  detect;  that  is  to  say,  where  an  article  is  supplied 
which  has  been  manufactured  and  tested  in  the  most  careful  manner,  so  as 
to  be  turned  out  as  perfect  as  in  the  nature  of  things  it  could  be.  It  is 
dear  that  if  the  manufacturer  is  liable  for  such  an  inevitable  and  nndis- 
coveral^e  defegt,  he  can  never  sell  what  he  makes  without  the  risk  of  an 
action  attaching  itself  to  every  contract  he  enters  into — without,  in  &c% 
becoming  an  insurer,  unless  he  limits  his  liability  expressly.  In  esses 
of  express  warranties  the  compact  of  the  parties  lb  to  be  gathered  from  the 
words  they  use  in  making  them.  When  warranties  are  expressly  made, 
the  parties  themselves  may  guard  against  excessive  liability  by  sny 
exceptions  they  please,  and  in  those  implied  by  law  the  law  itself 
roust  take  care  to  keep  them  within  the  boundaries  of  reason  and  justice, 
so  as  not  to  impose  impracticable  obligations.  It  is  now  proposed  to  con- 
sider the  authorities  relied  on  as  having  a  direct  ben  ring  on  the  question 
before  us.  The  case  which  the  plaintiff's  counsel  relied  on  as  the  strongest 
in  his  favour  is,  Sharp  v.  Grey,  9  Bing  457.  But  that  case  when  examined 
furnished  no  sufficient  authority  for  the  extensive  liability-  which  the 
plaintiff  seeks  to  impose  on  the  defendants.  There  the  plaintiff  was  injured 
by  an  accident  caused  by  the  breaking  of  the  axle-tree  of  a  stage  coach. 
.  The  defect  might  have  been  discovered  if  a  certain  examination  had  taken 
place,  and  it  was  made  a  question  of  fact  at  the  trial  whether  it  would 
have  been  prudent  or  not  to  make  that  examination.  Tindal,  C.  J.,  who 
tried  the  cause,  is  reported  to  have  directed  the  jury  to  consider  **  Whether 
there  had  been  on  the  part  of  the  defendant  that  degree  of  vigilance  which 
was  required  by  his  engagement  to  carry  the  plaintiff  safely.'*  Now,  if  the 
learned  Chief  Justice  had  supposed  there  was  an  absolute  warranty  of  losd- 
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worihkiess  this  direction  coald  not  have  been  ^Ten,  as  it  woold  then  have 
been  immaterial  whether  the  defendant  had  need  Tigilance  or  not,  and  the 
degree  of  vigilance  would  have  been  an  utterly  immaterial  consideration. 
The  juiy  having  found,  <m  his  direction,  for  the  plainti£^  a  motion  was 
made,  in  the  absence  of  Tindal,  0.  J.,  for  a  new  trial  Two  of  the  learned 
judges,  in  refusing  the  rule  (Qaselee  and  Bosanquet,  JJ.)  are  certoinly  re- 
ported to  have  used  expressions  which  seem  to  indicate  that  thej  thought 
the  defendant  bound  to  supply  a  roadworthy  vehicle.  Parke,'^!.  uses 
language  which,  as  reported,  is  ambiguous.  But  the  judgment  of  Alderson, 
J.  is  distinctly  opposed  to  the  notion  of  a  warranty  against  latent  and  un- 
discoverable  defects.  He  says,  "  a  coach  proprietor  is  liable  for  all  defecte 
in  his  vehicle  which  can  be  seen  at  the  time  of  construction  as  well  as  for 
such  as  may  exist  afterwards  and  be  discovered  by  investigation."  We 
have  referred  somewhat  fully  to  this  case,  becaase  it  was  put  forward  as 
the  strongest  authority  in  support  of  the  plaintiff's  claim  which  can  be  found 
in  the  English  courts,  and  because  it  was  relied  on  by  the  judges  of  the 
Court  of  Appeal  in  New  York,  in  a  decision  which  will  be  afterwards  re- 
ferred to.  But  the  case,  when  examined,  furnishes  no  sufficient  authority 
for  the  unlimited  warranty  now  contended  for.  The  facte  do  not  raise  the 
point  for  decision,  and  the  authority  of  Tindal,  C.  J.  and  Alderson,  J.  is 
against  the  plaintiff.  The  dictum  of  Best,  C.  J.,  in  Bremner  v.  WilliatiUf  1 
C.  dc  P.  414,  was  not  necessary  to  the  decision  of  the  case.  The  ruling  of 
Lord  Ellenborough  in  Israel  v.  Clark,  4  £sp.  259,  was  also  relied  on.  Of 
these  two  last  authorities  Blackburn,  J.  says,  in  his  judgment  below,  "  These 
are,  it  is  true,  only  Niu  Prius  decisions,  and  neither  reporter  has  such  a 
character  for  intelligence  and  accuracy  as  to  make  it  at  all  certain  that  the 
facte  are  correctly  stated,  or  that  the  opinion  of  the  judge  was  rightly  under- 
stood." We  find  also,  that  Best,  0.  S.  certainly  makes  observations  in  the 
opposite  sense  in  the  case  of  Crofts  v.  Waterhotue,  3  Bing.  319, 321.  These 
cases  are  really  the  only  English  authorities  which  afford  any  support  at  all 
to  the  plaintiff's  view;  for  the  interpretetion  reported  to  have  been  given  by 
Cresswell,  J.  in  Benelt  v.  The  Peninsular  and  Oriental  Steam  Packet 
Ccmpany,  6  C.  B.  782,  of  the  case  of  Sharp  v.  Grey,  was  only  an  obser- 
vation made  during  an  argument,  when  it  was  cited  as  incidentally  bearing 
on  the  question  then  before  the  court,  and  cannot  be  relied  on  as  an 
authority.  On  the  other  hand,  there  is  not  only  the  plain  distinction  between 
the  liabilities  of  the  carriers  of  goods  and  of  passengers  constontly  referred 
to  by  text  writers  and  judges,  as  well  known  and  settled  law,  but  numerous 
cases  have  been  decided  on  grounds  at  variance  with  the  supposition  that 
there  existed  contemporarily  with  them  the  liability  by  way  of  warranty. 
In  Aston  v.  Heaven,  2  Esp.  533,  which  was  the  case  of  injury  to  a  passenger. 
Eyre  C.  J.,  after  carefully  pointing  out  the  law  as  to  the  liability  of  carriers 
of  goods  to  make^good  all  losses  (except  those  happening  from  the  act  of 
Qod  or  the  king*s  enemies),  and  the  reasons  for  it,  says,  « I  am  of  opinion 
the  cases  of  losses  of  goods  by  carriers,  and  the  present  are  totally  unlike." 
Again,  '*  There  is  no  such  rule  in  the  case  of  the  carriage  of  persons;  this 
action  stends  on  the  ground  of  negligence."  In  Christie  v.  Griggs,  2  Camp.  79, 
8ir  James  Mansfield  says,  ''there  was  a  difference  between  a  contract  to  carry 
goods  and  a  contract  to  carry  pa8senger&  For  the  goods  the  carrier  was 
liable  at  all  evento,  but  he  did  not  warrant  the  safety  of  the  passengers;  his 
undertaking  as  to  them  went  no  further  than  this,  that  as  far  as  human 
care  and  foresight  could  go  he  would  provide  for  their  safe  conveyance," 
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In  CrofU  ▼.  Waierhouse,  3  Bing.  319,  tlie  obsenratiotm  attiibated  to  Best, 
C.  J.,  clearly  show  that  he  did  not  think  there  was  any  warranty  pn  the 
part  of  carriers  of  passengers,  and  Park,  J.,  in  the  same  case  says,  "a  carrier 
of  ^oods  is  liable  at  all  events,  a  carrier  of  passengers  is  only  liable  for 
negligence."  But  besides  the  observations  of  individual  judges  to  show 
what  has  hitherto  been  understood  to  be  the  law,  there  is  the  long  series  of 
important  cases  involving  costly  and  protracted  trials,  in  which,  by  common 
consenff  the  liability  of  carriers  of  passengers  has  been  based  upon  the  doty 
to  take  due  care,  and  not  upon  a  warranty.  In  OroU  v.  The  Chetier  arid 
Holyhead  Railway  Company,  2  EbL  251,  where  the  accident  arose  from  the 
breaking  down  of  one  of  the  bridges  of  the  railway,  the  case  turned  on  what 
would  or  would  not  be  negligence  for  which  the  company  were  answerable 
Parke,  B.  says,  "It  seems  to  me  the  company  would  still  be  liable  for  the 
accident  unless  he  (the  engineer)  also  used  due  and  reasonable  care,  and 
employed  proper  materials  for  the  work.*'  There  is  no  trace  in  the  report 
that  it  ever  occurred  to  the  court  to  suppose  there  was  any  warranty  of  the 
safety  of  the  bridge.  In  a  case  tried  before  Erie,  C.  J.,  Flood  v.  London 
and  SoiUhr  Western  RaUtoay  Company,  2  Y,  &  ¥,  730,  the  plaintiff  was 
injured  by  the  tender  of  the  train  being  thrown  off  the  line,  and  one  of  the 
causes  was  alleged  to  be  the  defective  tyre  of  one  of  the  wheels  of  the  tender. 
Erie,  C.  J.,  in  his  direction,  told  the  jury,  ''  The  action  is  grounded  on 
negligence;  negligence  is  not  to  be  defined,  because  it  involves  some  inqairy 
as  to  the  degree  of  care  required,  and  that  is  the  degree  which  the  jury 
think  is  reasonably  to  be  required  from  the  parties,  considering  all  the  cir- 
cumstances. The  railway  company  is  bound  to  take  reasonable  care  to  use 
the  best  precautions  in  known  practical  use  for  securing  the  safety  of  their 
passengers^"  There  the  defect  was  in  the  tyre  of  a  wheel  of  the  tendtf 
of  the  train  by  which  the  plaintiff  travelled,  and  no  suggestion  that  a 
warranty  of  its  soundness  existed  was  made  throughout  the  case.  But  a 
case  still  more  directly  bearing  upon  the  present  point  was  tried  before 
Cockbnrn,  0.  J.,  Stokes  v.  The  Eastern  Counties  Railway  Company^  2  F.  A  F. 
691.  There  the  accident  happened  in  consequence  of  the  breaking  of  the 
tyre  of  the  near  wheel  of  the  engine.  The  tyre  broke  from  a  latent  flaw  ia 
the  welding.  The  trial  lasted  six  days,  and  the  questions  mainly  were 
whether  the  flaw  was  not  visible,  and  whether  by  the  exercise  of  care  it 
might  not  have  been  detected.  The  Lord  Chief  Justice  commences  a  fall 
direction  to  the  jury  by  saying,  "the  question  is,  whether  the  breaking  of 
the  tyre  resulted  from  any  negligence  in  the  defendants  or  their  servants 
for  which  they  are  responsible.'*  The  latent  defect  in  the  tyre  was  admitted 
to  be  the  cause  of  the  accident,  but  the  jury  having  found  in  answer  to 
specific  questions  that  there  was  no  evidence  that  the  tyre  was  negligently 
welded,  and  that  the  defect  had  not  become  visible,  and  having  in  other 
respects  negatived  negligence,  the  verdict  was  entered  for  the  defendantSi 
The  facts  of  the  case  appear  to  be  exactly  like  the  present,  except  that  in 
this  the  defective  tyre  was  in  the  wheel  of  the  carriage,  and  there  in  the 
engine;  but  for  the  reasons  already  given  it  can  never  be  that  a  warranty 
can  exist  as  to  the  carriage,  but  not  as  to  the  engine  drawing  it.  Thus  tha 
it  is  plain  a  trial  of  six  days  took  place  on  issues  which  were  utterly  im- 
material if  a  warranty  ought  to  have  been  implied;  and  there  the  learned 
Chief  Justice  and  the  parties  themselves  seem  to  have  been  utterly  uncon- 
scious of  the  contract  whidi  was  really  existing,  if  the  plaintiff  in  this  case 
is  right;  for  the  warranty  as  an  obligation  implied  by  law  must  have  existed 
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at  the  time  of  these  trials  if  it  exists  now ;  and  surely  it  is  stron|^  to  show 
that  np  such  rale  does  form  part  of  the  common  law,  that  it  was  not  then 
recognised  or  declared.  The  learned  coansel  for  the  plaintiff  insisted  that 
a  carrier  by  sea  is  bound  to  have  his  ship  seaworthy.  Undoubtedly  the 
carrier  of  goods  by  sea,  like  the  carrier  of  goods  by  land,  is  bound  to  carry 
safely,  and  is  responsible  for  all  losses,  however  caused,  whether  by  the  un- 
seaworthiness of  the  ship  or  otherwise;  and  it  does  not  appear  to  be 
material  to  inquire,  when  he  is  subject  to  this  large  obligation,  whether  he 
is  also  subject  to  a  less  one.  In  the  case  of  Lyon  v.  MtlU^  5  East  428,  it 
was  no  doubt  stated  by  the  court  that  the  carrier  of  goods  is  bound  to  hav^ 
a  seaworthy  ship,  but  this  only  as  part  of  his  general  liability.  It  is  well 
to  observe  that  Holyroyd,  J.,  who  argued  for  the  plaintiff  and  Gaselee,  far 
the  defendant,  both  state  the  liability  of  the  carrier  in  all  its  breadth,  viz., 
a  liability  for  all  losses,  however  happening,  except  by  the  act  of  Qod 
or  the  king's  enemies.  This  case,  therefore,  falls  within  the  class  of  decisions 
relating  to  the  liability  of  the  carriers  of  good&  No  case  has  been  found 
where  an  absolute  warranty  of  the  seaworthiness  of  the  ship  in  the  case  of 
passengers  has  arisen,  and  it  affords  a  strong  ground  for  presuming  that  no 
such  liability  exists,  that  no  passenger  in  this  maritime  nation  ha^  ever 
founded  an  action  upon  it.  The  case  of  Burm  v.  Cork  and  Bandon  Railway 
Company  in  the  Irish  Court  of  Exchequer,  13  Ir.  Com.  Law  Rep.  N.  S.  543, 
oertaLoly  does  not  support  the  plaintifTs  view  of  the  law.  The  court  say 
there  that  the  averments  in  the  defendant's  plea  are  all  consistent  with  gross 
and  culpable  negligence,  and  on  that  ground  give  judgment  for  the  plaintiff 
The  judgment  plainly  ^ows  that  the  court  do  not  mean  to  declare  there  is 
an  absolute  undertaldng  that  the  vehicle  shall  be  free  from  all  defects.  The 
language  is  *'  free  from  defects  as  far  as  human  care  and  foresight  can  pro- 
vide, and  perfectly  roadworthy."  The  court  refers  with  approbation  to  the 
language  of  Sir  William  Mansfield,  and  Alderaon,  J.,  which  helps  to  explain 
that  they  were  disposed  to  adopt  the  views  of  those  learned  judges,  and  to 
place  the  liability  not  on  a  warranty,  but  on  the  obligation  to  exercise  care 
and  foresight  It  now  remains  to  consider  the  American  decisions  on  the 
subject  They  have  not  been  uniform.  The  judgment  of  Mr  Justice 
Hubbard,  in  jtngalls  v.  Bills,  9  ^etcalf  1,  15,  cited  at  length  by  my  brother 
Mellor  in  his  judgment  below,  is  opposed  to  the  notion  of  a  warranty. 
Decisions,  however,  were  cited  before  us  by  Mr  Manisty,  from  the  courts  of 
the  State  of  New  York,  having  a  contrary  tendency,  and  to  show  us  that  in 
that  State  the  law  had  been  declared  in  favour  of  annexing  a  warranty  to 
the  contract  The  most  important  of  these  cases  is  Alden  v.  The  New 
York  Central  Railroad  Company ,  in  the  Court  of  Appeals,  New  York,  12 
Smith,  102.  That  was  the  case  of  an  accident  caused  by  a  defect  in  an 
axle-tree.  The  reasons  given  by  Qonld,  J.,  are  not  satisfactory  to  our  minds; 
the  learned  judge  seems  to  assume  there  was  no  negligence  shown  on  the 
part  of  the  company.  He  cites  the  case  of  Sharp  v.  Grey,  in  the  Court  of 
Common  Pleas  here,  and  he  interprets  that  case  to  determine  that  the  carrier 
warrants  the  roadworthiness  of  his  coach.  But  if  the  view  of  the  case  of 
Sharp  V.  Grey,  taken  in  the  early  part  of  this  judgment  is  correct,  the 
learned  judge  gave  too  great  weight  to  it  Gould,  J.  then,  after  having 
given  the  rule  as  he  supposed  it  to  be  laid  down  in  Sfiarp  v.  Grey^  observes, 
"And  though  this  may  seem  a  hard  rule,  it  is  probably  the  best  that  can 
be  laid  down,  since  it  is  plain  and  easy  of  application,  and,  when  once 
established,  is  distinct  notice  to  all  parties  of  their  duties  and  liabihties.*? 
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With  deference  to  the  learned  jadge,  these  reasona,  founded  on  the  eon* 
venience  of, the  arrangement,  are  scarcely  sofficient  to  warrant  the  in|p)dao- 
tion  of  onerous  obligations  into  the  contracts  of  parties;  and  the  terms  in 
which  the  judgment  is  given  rather  lead  to  the  conclusion  that  the  learned 
judge  was  conscious  that  he  was  annexing  to  the  contract  of  the  carrier  of 
passengers  what  had  not  hitherto  been  understood  to  form  part  of  it.  The 
English  courts  are  desirous  to  treat  the  American  decisions  with  great  respect^ 
but  as  their  authority  here  must  maiolj  depend  on  the  reasons  on  which 
they  are  founded,  we  have  felt  bound  to  examine  them,  with  the  resalt 
which  has  been  stated.  Warranties  implied  by  law  are  for  the  most  part 
founded  on  the  presumed  intention  of  the  parties,  and  ought  certainly  to  be 
founded  on  reason,  and  with  a  just  regard  to  the  interests  of  the  party  who 
is  supposed  to  give  the  warranty,  as  well  as  of  the  party  to  whom  it  is 
supposed  to  be  given.  We  have  already  gone  folly  into  the  reasons  for 
holding  that  in  our  opinion  this  alleged  warranty  is  not  so  founded.  Oa 
the  other  hand,  it  seems  to  be  perfectly  reasonable  and  just  to  hold  that 
the  obligation  well  known  to  the  law,  and  which,  because  of  its  reasonable- 
ness and  accordance  with  what  men  perceive  to  be  fair  and  right,  has  been 
found  applicable  to  an  infinite  variety  of  cases  in  the  business  of  life,  vi&, 
the  obligation  to  take  due  care,  should  be  attached  to  this  contract  We 
do  not  attempt  to  define,  nor  is  it  necessary  to  do  so,  all  the  liabiUtiea 
which  the  obligation  to  talfe  due  care  imposes  on  the  carrier  of  passengers, 
nor  is  it  necessary,  inasmuch  as  the  case  negatives  any  fault  on  the  part  of 
the  manufacturer,  to  determine  to  what  extent  and  under  what  circumstances 
they  are  liable  for  the  want  of  care  on  the  part  of  those  they  employ  to 
construct  works,  or  to  make  or  furnish  the  carriages  and  other  things  they 
use.  [See  on  the  point  Grote  v.  The  Chester  and  Holyhead  Railway  Company, 
2  Ex.  251.]  ''Due  care,'*  however,  undoubtedly  means,  having  reference 
to  the  nature  of  the  contract  to  carry  a  high  degree  of  care,  and  casts  on 
carriers  the  duty  of  exercising  all  diligence  to  see  that  whatever  is  required 
for  the  safe  conveyance  of  their  passengers  is  in  fit  and  proper  order.  Bat 
the  duty  to  take  due  care,  however  widely  construed,  or  however  Tigorously 
enforced,  will  not,  as  the  present  action  seeks  to  do,  subject  the  defendants 
to  the  plain  injustice,  to  our  minds,  of  being  compelled  by  the  law  to  make 
reparation  for  a  disaster  arising  from  a  latent  defect  in  the  machineiy  they 
are  obliged  to  use,  which  no  human  skill  or  care  could  either  have  pre- 
vented or  detected.  In  the  result  we  come  to  the  conclusion  that  the  case  of 
the  plaintifiT,  so  far  as  it  relies  on  authority,  fails  in  precedent;  and  so  liir 
as  it  rests  on  principle,  fails  in  reason.  Consequently,  the  judgment  of  the 
Court  of  Q.  B.  in  favour  of  defta.  will  be  affirmed. — Bedhead  ▼.  Midkmd 
By.  Co.,  38  L.  J.  Q.  B.  169. 

Will — Gift  to  nephews  and  nieces. — A  testator,  after  giving  a  legacy  to 
each  of  seveml  persons,  whom  he  called  respectively  his  nephews  and  nieces^ 
gave  the  residue  of  his  property  to  be  divided  between  all  his  nephews  and 
nieces  equally,  share  and  share  alike.  At  the  date  of  the  will,  the  testator 
had  one  nephew  and  one  niece,  who  were  both  mentioned  in  the  will,  and 
there  was  no  possibility  of  his  having  future  nephews  or  nieces.  The  other 
persons  mentioned  in  the  will,  and  therein  respectively  called  the  testator's 
nephews  and  nieces,  were,  in  fi&ct,  the  nephews  and  nieces,  of  his  wife:— 
Held,  that  the  nephews  and  nieces  by  affinity  were  included  in  the  gift  of 
residue.  Smiih  v.  Lidiard  3,  K.  A  J.  252,  distinguished. — Adn^  r. 
Greatrex,  38  UJ.  Ch.  411 
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The  Bankruptcy  Act  1869  comes  into  operation  in  England  on 
January  1,  1870;  and  it  will  be  interesting  to  observe  whether 
it  will,  like '  its  predecessors,  prove  a  failure,  or  whether  the  new 
principles  which  it  has  embodied,  borrowed  in  some  measure  from 
our  own  system,  wiU  secure  for  it  any  degree  of  that  success  which 
has  attended  the  Scotch  Act  of  1856.  Our  contemporary,  the 
Law  Times,  expresses  the  hope  that  "the  last  effort  of  the 
Legislature  may  not  prove  so  fertUe  a  source  of  litigation  and 
judicial  legislation  as  the  Act  of  1861 — that  the  idea  of  resort- 
ing to  bankruptcy  may  no  longer  inspire  terror  in  the  commer- 
cial world;  that  the  Court  may  not  remain  a  city  of  refuge  for  fraudu- 
lent debtors;  and  that  the  facilities  of  escape  from  the  penal  clauses 
of  a  Bankruptcy  Act  may  not  in  future  be  so  great  as  to  elicit  from  a 
learned  commissioner  the  satirical  but  true  remark,  that  a  man  must 
be  a  fool  as  well  as  a  knave  to  place  himself  in  peril  of  them.  The 
doors  of  the  Court  of  Bankruptcy  will  at  least  be  closed  against  those 
who  may  flee  to  it  in  order  to  escape  their  creditors;  in  future  they 
must  be  brought  there.  No  man  will  be  able  to  thwart  those  to  whom 
he  is  indebted  by  filing  his  own  petition,  and  to  deride  them  from  a 
place  of  safety;  the  remedy  in  bankruptcy  will  be  at  the  disposal  of 
the  creditor,  not  of  the  debtor.  It  will  remain  a  shield  for  misfortune 
against  the  too  exacting,  but  it  will  cease  to  be  the  paradise  of  knaves 
which  Lord  Westbury  created." 

It  is  necessary  that  even  the  Scotch  practitioner  should  have  some 
general  acquaintance  with  the  rules  which  are  now  to  be  operative  in 
England  in  so  important  a  branch  of  commercial  law;  and  we  shall, 
therefore,  as  briefly  as  possible,  xeview  the  chief  provisions  of  the  new 
stetute  (32  &  33  Vict.,  c.  71). 

Its  fundamental  principles  are  that  an  insolvent  estate  shall  be 
equally  and  without  preference  distributed  among  the  creditors,  with 
the  least  possible  expense,  and  under  the  direction  of  the  creditors 
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themselves;  that  the  Court  shall  exercise  supervisioiL  rather  than 
active  interference;  that  while  the  banknipt  shall  be  at  least  partially 
relieved  from  the  consequences  of  inevitable  misfortune,  and  set  free 
to  devote*  his  energies  to  the  restoration  of  his  fortunes,  the  whole 
of  his  property,  and  in  some  cases  even  his  fuixire  acquisitions^ 
shall  be  devoted  to  the  payment  of  his  debts;  and  that  violations  of 
the  code  shall  be  visited  with  certain  punishment.  The  lessons  taught 
by  recent  commercial  delinquencies  may  be  traced  in  the  lines  of  this 
new  Act,  for  the  protection  of  the  debtor  has  in  it,  unlike  previous 
statutes,  less  prominence  than  the  maintenance  of  the  just  rights  of  his 
creditors.  For  these  ends,  creditors  are  endowed  with  greater  facilities 
for  obtaining  an  adjudication  in  bankruptcy;  the  great  evil  of  the 
former  law,  by  which  bankrupts  got  protection  through  the  aid  of 
secured,  and  therefore  unconcerned,  perhaps  friendly  creditors,  is 
remedi^  by  allowing  such  creditors  the  privilege  of  the  Act  only  in 
respect  of  the  unsecured  balance  of  their  debts;  while  measures  are 
taken  for  the  realisation  of  the  estate  by  a  paid  trustee,  as  in  Scotland, 
in  place  of  an  army  of  assignees  and  others,  and  for  obtaining  the  aid 
of  the  bankrupt^  who  is  disabled  from  defying  his  creditors  and  the 
Court,  as  has  too  often  been  done  in  England  by  a  kind  of  passive 
resistance. 

A  debtor  may  be  adjudged  bankrupt  (s.  6  sq.)  on  the  petition  of  one 
or  more  creditors  to  whom  he  owes  in  the  aggregate  the  liquidated 
sum  of  £50,  on  any  one  of  the  following  grounds,  which  are  hereafter 
to  be  deemed  "Acts  of  Bankruptcy."  1.  Making  a  conveyance  or 
assignation  to  trustees  for  creditors;  2.  Making  a  fraudulent  convey- 
ance or  gift  of  any  part  of  his  property;  3.  Having  done  any  of  the 
following  things  with  intent  to  delay  or  defeat  his  creditors,  namely, 
departed  out  of  England,  or  being  out  of  England,  remained  out  of 
England,  being  a  trader  departed  from  his  dwelling  house,  or  other- 
wise absented  himself,  suffered  himself  to  be  outlawed;  4.  Filing  in 
the  Court  a  declarator  of  his  inability  to  pay  his  debts;  5.  Seizure 
and  sale  of  a  trader's  goods  upon  an  execution  for  debt  exceeding 
^50;  6.  Service  of  a  debtor's  summons  similar  in  form  to  a  writ 
requiring  payment  of  a  sum  above  i£^50,  followed  by  fiulure  to  pay, 
secure  or  compound,  within  seven  days  in  the  case  of  a  trader,  or  three 
weeks  in  the  case  of  a  non-trader.  The  order  adjudging  bankrupt 
makes  the  bankruptcy  commence  at  the  date  of  the  completion  of  the 
act  of  bankruptcy  on  which  it  proceeds,  or  of  the  first  of  several  acts 
of  bankruptcy.  The  order  being  advertised,  the  Court  may  restrain 
suits,  and  appoint  a  receiver,  and  must  summon  a  meeting  of  creditors 
for  the  appointment  of  a  trusteee,  and  the  election  of  a  committee  of 
inspection  (s.  14  sq.) 

The  regulations  regarding  the  discharge  and  status  of  a  bankrupt 
are  founded  on  the  principle  that  an  insolvent  ought  to  make  known 
the  state  of  his  affairs  to  his  creditors,  and  provide  for  an  equitaUe 
distribution  before  his  affairs  have  become  so  desperate  that  he  cannot 
pay  a  substantial  dividend,  which  is  fixed  by  &  48  at  10s  in  the 
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ponnd.  The  bankrupt,  therefore,  is  not  discharged  unless  he  either 
has  paid  such  a  dividend,  or  might  have  done  so  but  for  the  negli- 
gence or  fraud  of  the  trustee,  or  the  creditors  have  declared  by  a 
majority  of  three-fourths  that  the  failure  to  do  so  has  arisen  from 
circumstances  for  which  the  bankrupt  cannot  fairly  be  held  respon- 
sibla  The  Court  may  suspend  or  refuse  the  order  for  discharge  if 
the  bankrupt  has  made  default  in  giving  up  his  property,  or  ha^  been 
prosecuted  as  a  fraudulent  debtor:  nor  will  an  order  of  discharge 
release  from  any  debt  incurred  by  fraud  or  breach  of  trust.  By  s.  54 
an  tindischarged  bankrupt  has  a  respite  of  three  years,  during  which 
he  may  retrieve  his  affairs,  and  be  enabled  to  pay  a  dividend  of  10s 
in  the  pound,  and  during  this  period  no  debt  provable  under  the 
bankruptcy  can  be  enforced  against  him.  On  the  other  hand,  if  the 
debtor  has  not  obtained  an  order  of  discharge  at  the  end  of  three 
years,  he  must  pay  the  unpaid  balance  of  any  debts  proved  in  the 
bankruptcy,  subject  to  the  discretion  of  the  Court. 

The  principle  of  localising  justice,  and  bringing  the  remedy  to 
every  man's  door,  has  been  recognised  in  the  reconstruction  of  the 
Court  of  Bankruptcy.  The  District  Courts,  except  that  for  London, 
are  abolished,  and  the  jurisdiction  in  bankruptcy  conferred  on  the 
County  Court  of  the  debtor's  domicile.  The  London  Court  is  con- 
stitutcKi  a  Court  of  Appeal,  under  a  chief  Judge  in  bankruptcy,  sub- 
ject to  the  review  of  the  Court  of  Appeal  in  Chancery  and  of  the 
House  of  Lords  (s.  59  sqq.)  The  Courts  of  Bankruptcy  have  power 
to  decide  all  questions  of  priorities,  and  all  questions  of  law  whatever 
arising  in  a  bankruptcy,  subject  to  restraint  by  the  order  of  no 
other  Court;  and  they  may  also  summon  juries  to  try  questions  of 
fact  The  Courts  of  Bankruptcy  throughout  the  kingdom  are  required 
to  be  auxiliary  to  one  another  by  ss.  73-76,  which,  indeed,  as  they 
affect  Scotland,  it  is  proper  to  quote: — 

73»  Enforcement  of  warrant  and  orders  of  Courts, — Any  order  made  by  a 
court  having  jurisdiction  in  bankruptcy  in  England  under  this  Act  shall  be  en- 
forced in  Scotland  and  Ireland  in  the  courts  having  jurisdiction  in  bankruptcy 
in  such  countries  respectiTely,  in  the  same  manner  in  all  respects  as  if  such 
order  had  been  made  by  the  courts  which  are  hereby  required  to  enforce  the 
flame;  and  in  like  manner  anv  order  made  by  the  court  in  Scotland  having  juris- 
diction in  bankruptcjr  shall  be  enforced  in  England  and  Ireland,  and  any  order 
made  by  the  court  naving  jurisdiction  in  bankruptcy  in  Ireland  shall  be  enforced 
in  England  and  Scotland  by  the  courts  respectively  having  jurisdiction  in 
bankruptcy  in  the  diyision  of  the  United  Kingdom  where  the  orders  made 
require  to  be  enforced,  and  in  the  same  manner  in  all  respects  as  if  such 
order  had  been  made  by  the  court  required  to  enforce  the  same  in  a  case  of 
bankruptcy  within  its  own  jurisdiction. 

74  Courts  in  England  to  be  auxiliary  to  other  Courts,  <ftc.— The  London  Bank- 
ruptcy Court,  the  local  bankruptcv  court,  the  courts  having  jurisdiction  in 
bankruptcy  in  Scotland  and  Ireland,  and  eveiv  British  court  elsewhere  having 
jurifldiction  in  bankruptcy  or  insolvency,  and  the  officers  of  such  courts  re^ 
spectively,  shall  severally  act  in  aid  of  and  be  auxiliary  to  each  other  in  all 
matters  of  bankruptcv,  and  an  order  of  the  court  seeking  aid,  together  with  a 
request  to  another  of  the  said  courts,  shall  be  deemed  simdent  to  enable  the 
latter  oourt  to  exercise,  in  r^gaxd  to  the  matters  directed  by  such  order,  the 
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like  jariBdiction  which  the  ooart  which  made  the  request,  as  well  as  the  court 
to  which  the  req^uest  is  made,  could  exercise  in  r^;ara  to  similar  matters  within 
their  respective  jurisdiction. 

76.  Examination  in  Scotland  or  Ireland. — Any  court  haying  juiisdictioo 
in  bankruptcy  in  England  under  this  Act  may,  if  it  thinks  fit,  order  that  a 
person  named  in  the  order,  being  in  Scotland  or  in  Ireland,  shall  be  examined 
there. 

76.  Wa/rranU  of  Ba/iikruptcy  Courts, — Any  warrant  of  a  court  haying  juris- 
diction in  bankruptcy  in  England  under  this  Act  may  be  enforced  in  Sootland, 
Ireland,  the  Isle  of  Man,  the  Channel  Islands,  and  elsewhere  in  Her  ^iajesty^t 
dominions,  in  the  same  manner  and  subject  to  the  same  privileges  in  and  subject 
to  which  a  warrant  issued  by  any  justice  of  the  peace  against  a  person  for  an 
indictable  ofTence  against  the  laws  of  England  may  be  executed  in  such  countries 
respectiyely  in  pursuance  of  the  Acts  of  Parliament  in  that  behalf;  and  any 
search  warrant  issued  by  a  court  haying  jurisdiction  in  bankruptcy  under  this 
Act  for  the  discovery  of  any  property  of  a  bankrupt  may  be  executed  in  manner 
prescribed  or  in  the  same  manner  and  subject  to  the  same  privileges  in  and  subject 
to  which  a  search  warrant  for  property  supposed  to  be  stolen  may  be  executed 
according  to  law. 

The  fourth  part  of  the  Act  (ss.  80  sqq.)  simplifies  bankruptcy  pro- 
cedure. The  important  change  is  made  that  the  insolvent  himself 
cannot  present  the  petition,  which  must  be  filed  by  a  creditor.  Power 
is  given  to  arrest  the  debtor  if  it  appear  that  he  is  about  to  go  abroad 
or  to  quit  the  place  of  his  residence  in  order  to  avoid  service  or  other- 
wise embarrass  the  proceedings  in  bankruptcy,  or  if  the  Court  has 
reason  to  believe  that  he  is  removing  or  concealing  property,  books, 
or  documents,  and  in  other  circumstances.  The  sections  ''  as  to  pro- 
perty devolving  on  trustee"  (s.  87  sqq.),  provide  for  payment  to  the 
trustee  in  the  event  of  the  debtor's  bankruptcy  of  the  proceeds  of 
sales  in  executions  for  debt,  on  condition  that  notice  is  given  to  the 
officer  within  14  days  from  the  day  of  sale.  The  income  of  an 
ecclesiastical  benefice  may  be  sequestrated,  subject  to  an  annual  allow- 
ance to  the  debtor  while  he  performs  the  duties ;  and  a  reasonable 
proportion  of  the  pay  or  pensions  of  bankrupt  officers  of  the  army 
or  navy  or  civil  servants,  or  of  the  salary  of  other  servants,  may  be 
set  apart  for  payment  of  their  debts.  Settlements  of  property  by  a 
trader,  except  those  made  before,  and  in  consideration  of,  marriage, 
or  in  favour  of  a  purchaser  or  incumbrancer  in  good  faith  and  for 
valuable  consideration,  or  made  on  or  for  the  wife  or  children  of  the 
settlor  of  property  which  has  accrued  to  him  after  marriage  in  right 
of  his  wife,  will  be  absolutely  avoided  by  bankruptcy  within  two  yean 
from  the  date  of  the  settlement,  and  the  same  result  will  ensue  upon 
bankruptcy  within  ten  years,  unless^ the  parties  claiming  imder  the 
settlement  can  prove  that  the  settlor  was  at  the  time  of  making  the 
settlement  able  to  pay  all  his  debts  without  the  aid  of  the  settled 
property  (s.  91). 

Payments,  conveyances,  or  transfers  of  property,  obligations,  and 
judicial  proceedings  made,  taken,  or  suffered  by  an  insolvent  in  favour 
of  any  creditor,  and  for  the  purpose  of  preferring  him,  and  not  in 
(good  faith  and  for  valuable  consideration,  will  be  absolutely  void 
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against  a  trustee  in  bankruptcy  appointed  within  three  months.  But 
payments  and  contraots  in  good  faith  and  for  value  prior  to  the 
adjudication^  and  without  notice  of  any  prior  act  of  bankruptcy,  are 
good. 

In  order  to  secure  full  discovery  of  the  bankrupt's  property,  the 
Court  is  invested  with  power  to  call  before  it  the  bankrupt,  his  wife, 
persons  suspected  of  having  any  property  of  his,  or  of  being  indebted 
to  him,  or  of  giving  information. 

Part  VI.  of  the  statute  regulates  the  mode  in  which  a  debtor's  affairs 
may  be  liquidated  **by  arrangement" — i.e.,  by  appointment  of  a 
trustee,  with  or  without  a  committee  of  inspection,  and  without  the 
intervention  of  the  Court  at  all.  The  debtor,  of  course,  is  concurring 
in  this  mode  of  liquidation,  and,  indeed,  calls  the  first  meeting.  Part 
VIL  deals  with  compositions;  and  Part  VIIL  contains  some  tempo- 
rary provisions. 

It  may  be  useful  to  advert,  in  more  detail,  to  one  or  two  portions 
of  the  statute  that,  in  their  general  principles,  are  taken  almost 
without  alteration  from  the  Scotch  system,  but  which,  in  certain 
important  details  necessary  to  be  borne  in  mind  alike  by  lawyers  and 
by  mercantile  men,  have  diverged  from  it. 

I.  Thus  in  Scotland  sequestration  may  be  awarded  on  a  debtor's 
own  petition  with  the  concurrence  of  any  one  creditor  whose  debt 
amounta  to  not  less  than  £50,  or  of  any  two  whose  debts  amount 
to  not  less  than  d^O,  or  of  any  three  or  more  whose  debts  amount 
to  not  less  than  .£^100. 

By  the  existing  Bankruptcy  Act  in  England  a  debtor  may  without 
any  concurrence  or  restriction  whatever  petition  the  Court  for  ad- 
judication in  bankruptcy  against  himself. 

By  Uie  new  statute  a  debtor  is  not  permitted,  under  any  circum- 
stances, even  with  the  concurrence  of  creditors  to  any  amount,  to  be 
made  a  bankrupt  on  his  own  petition. 

The  mercantile  public  in  England  seems  to  be  congratulating  itself 
on  the  relief  which  the  new  enactment  will  confer  upon  it,  from  the 
admitted  frauds  and  abuses  which  were  possible  and  common  under 
the  present  system.  But  the  middle  course,  which  is  competent,  in 
Scotland,  of  giving  the  debtor  a  limited  power  of  petition,  has  been 
found  to  work  well,  and  has  in  many  instances  enabled  an  honest 
insolvent  to  frustrate  the  attempts  of  individual  creditors  to  establish 
preferences,  and  so  to  protect  the  interests  of  the  general  body.  A 
short  time  will  suffice  to  shew  whether  the  English  statute  has  not 
gone  a  step  too  Hblt  in  this  matter,  and  whether  it  would  not  have  been 
wiser  and  safer  to  have  adopted  the  system  which  experience  north  of 
the  Tweed  has  proved  to  be  advantageous  to  all  concerned. 

IL  Our  system  is  most  closely  followed  in  the  provisions  regarding 
the  appointment  and  duties  of  the  trustee  and  committee  of  inspec- 
tion. The  only  material  difference  between  the  new  English  statute 
and  the  Scotch  is,  that  while  in  Scotland  the  trustee  can  he  appointed 
only  by  the  creditors  in  general  meeting  assembled,  the  new  enact- 
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ment  provides  (sec.  14,  subsec.  1)  that  they  "  may  resolve  to  leave 
his  appointment  to  the  committee  of  inspection/' 

III,  Sec.  28  deals  with  settlements  by  compositioa  It  provides  that 
the  trustee  may,  with  the  sanction  of  the  creditors,  at  a  meeting 
specially  called,  accept  any  composition  offered  by  the  bankmpt,  or 
assent  to  any  general  scheme  of  settlement  of  his  affitirs,  upon  snoh 
terms  as  may  be  thought  expedient,  and  with  or  without  a  condition 
that  the  order  of  adjudication  is  to  be  annulled,  but  subject  to  the 
approval  of  the  Court  The  provisions  of  such  composition  or  general 
scheme  may  be  enforced  by  the  Court  on  the  motion  of  any  one 
interested;  and  the  approval  of  the  Court  shall  be  conclusive  as  to  the 
validity  of  the  composition  or  scheme,  and  it  shall  be  binding  on  all 
the  creditors. 

There  are  two  material  aspects  in  which  this  mode  of  settiement  by 
composition  differs  from  the  Scotch  qrstem.  In  the  first  place,  with 
us  no  offer  of  composition  can  be  entertained  by  the  creditors  unless 
it  is  accompanied  by  the  finding  of  security  for  its  payment  No  such 
provision  has  a  place  in  the  English  Act,  and  the  omission  is  believed 
to  have  been  agreed  upon  in  consequence  of  the  large  preponderance 
of  opinion  which  was  found  to  exist  against  security  being  made  an 
essential  among  the  mercantile  bodies  of  England.  In  the  second 
place,  the  enactment  in  the  English  statute  for  enforcing  the  provisions 
of  a  composition,  requires  that  a  motion  shall  be  made  in  Court,  and 
disobedience  of  the  order  of  Court  made  on  such  motion  is  to  be  dealt 
with  as  a  contempt  In  Scotland,  by  the  operation  of  our  system  of 
summary  diligence,  the  simple  act  of  registration  of  the  bond  of 
caution,  which  the  bankrupt  and  his  sureties  have  granted,  is  equiva- 
lent to  A  judgment  at  the  instance  of  each  creditor  separately  against 
the  bankrupt  and  his  sureties,  jointly  and  severally,  for  payment  of 
the  composition.  It  is,  besides,  what  may  be  called  a  running  judg- 
ment, ready  to  be  put  in  execution,  without  any  application  to  the 
Court,  for  each  instalment  of  the  composition  as  it  becomes  due. 

The  advantage  of  our  system  of  registration  of  written  pecuniary 
obligations  has  seldom  received  a  better  illustration  than  in  this  mat- 
ter. As  is  well  known,  the  late  Lord  Brougham,  in  two  successive 
years  (1855  and  1856),  brought  in  a  bill  to  introduce  into  England 
the  Scotch  system  of  summary  diligence.  His  measure  passed  the 
House  of  Lords  twice,  and  seemed  likely  to  pass  the  House  of  Com- 
mons at  the  end  of  the  session  of  1856,  when  it  was  withdrawn.  It 
woidd  have  been  a  clumsy  and  scarcely  a  practicable  thing,  to  have 
introduced  our  system  of  registration  as  part  of  an  English  bankruptcy 
statute;  but  the  experience  of  more  than  two  hundred  years  has 
taught  us  how  valuable  are  the  results  of  that  part  of  our  law,  and  it 
seems  not  unlikely  that  before  long  an  attempt  may  once  more  be 
made  to  secure  its  adoption  in  England. 

IV.  The  terms  on  which  the  bankrupt  may  obtain  his  discharge, 
without  composition,  are  also  materially  different  from  those  which 
our  law  requires.     With  us,  he  has  only  to  procure  the  requisite 
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concniTeiice  in  nnmber  and  valne  of  his  creditors,  and  he  obtains, 
with  the  sanction  of  the  Court,  a  full  discharge  of  all  debts  and 
obligations  whatsoever  for  which  he  was  liable  at  the  date  of  his 
sequestration;  while  at  the  expiry  of  two  years  he  may  get  his 
dischai^e  from  the  Court  independently  altogether  of  any  consents 
by  creditors.  But,  as  we  have  pointed  out  above,  it  is  very  different 
under  this  English  statute.  It  seems  not  improbable  that  in  the 
case  of  mercantile  houses,  which  have  establishments  both  in  England 
and  Scotland,  becoming  insolvent,  recourse  will  be  had  to  a  Scotch 
sequestration  rather  than  to  an  English  bankruptcy,  seeing  that, 
under  the  former,  they  may  obtain  a  speedy  and  unqualified  discharge 
from  all  their  debts  and  obligations  whatev^,  provided  only  their 
conduct  has  not  been  fraudulent. 

y.  Finally,  we  may  notice  that,  while  in  many  of  its  essential  parts 
the  Scotch  system  of  bankruptcy  has  now  been  adopted  in  England, 
the  new  English  statute  has,  in  some  respects,  gone  a  long  way  be- 
yond us.  As  we  have  seen,  the  sixth  part  of  the  Act  deals  with 
"liquidation  by  arrangement'"  By  its  provisions  the  affairs  of  an 
insolvent  debtor  may  be  wound  up,  and  he  may  receive  an  effectual 
discharge,  mthout  any  proceedings  in  bankruptcy.  The  debtor, 
finding  himself  unable  to  pay  his  debts,  may  summon  a  meeting  of 
his  creditors,  who  may,  by  special  resolution,  declare  that  his  affairs 
are  to  be  liquidated  by  arrangement,  and  not  in  bankruptcy.  At  a 
subsequent  meeting  a  trustee  is  to  be  appointed,  the  debtor  is  to 
answer  any  inquiries  made  of  him,  and  to  furnish  a  state  of  his  affairs. 
The  property  of  the  debtor  vests  in  the  trustee,  and  the  proceedings 
of  the  creditors  are  to  be  reported  to  the  registrar  of  the  Court  of  the 
district,  who  must  satisfy  himself  of  the  regularity  of  the  proceedings. 
The  close  of  the  liquidation  is  to  be  fixed,  and  the  discharge  of  the 
trustee  and  of  the  debtor  are  to  be  granted,  by  a  special  resolution  of 
the  creditors.  The  trustee  reports  to  the  registrar  the  discharge  of 
the  debtor,  and  a  certificate  of  discharge,  given  by  the  registrar,  has 
the  same  effect  as  an  order  of  discharge  of  a  bankrupt  under  the  Act. 

Equally  simple  are  the  provisions  for  liquidation  by  way  of  com- 
position, without  proceedings  in  bankruptcy.  By  Part  VII.  of  the 
Act  it  is  provided  that  a  majority  in  number,  and  three-fourths  in 
value,  of  the  creditors  assembled  at  a  general  meeting,  held  in  the 
manner  prescribed — ^whose  resolution  shall  be  confirmed  by  a  majority 
in  number  and  value  of  the  creditors  at  a  subsequent  meeting  duly 
called — may  resolve  to  accept  a  composition  in  satis&ction  of  the 
debts  due  them  from  the  debtor.  The  debtor  has  the  same  duties 
imposed  on  him  as  under  a  liquidation,  and  the  procedure  is  to  be 
reported  to  the  registrar. 

A  clause  has  been  inserted,  by  way  of  safeguard,  which  provides 
that,  if  it  appear  to  the  Court,  on  satisfactory  evidence,  that  the 
liquidation  by  arrangement,  or  by  composition,  cannot,  in  conse- 
quence of  legal  difficidties,  or  for  any  sufficient  cause,  proceed  without 
injustice,  the  Court  may  adjudge  the  debtor  a  bankrupt,  and  pro- 
ceedings may  be  had  accordingly. 
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These  seem  to  be  admirable  provisions,  well  calculated  to  save  the 
grievous  expense  of  judicial  liquidation.  Time  will  show  whether 
they  work  in  practice  as  well  as  they  promise  in  theory.  If  the  per- 
formance is  at  all  equal  to  the  promise,  then  we  shall  not,  or  ought 
not,  to  have  to  wait  long  until  they  are  made  applicable  to  Scotland. 
We  observe,  in  an  able  epitome  of  the  statute  published  in  an  English 
journal,  that  the  question  is  raised,  whether  there  is  anything  to  pre- 
vent a  debtor,  resident  in  Scotland,  from  repairing  to  England,  and 
there  calling  the  requisite  meetings  of  his  creditors,  and,  by  complying 
with  the  statutory  requirements,  carrying  his  discharge  either  by 
liquidation  or  composition?  However  that  may  be,  it  is  abundantly 
evident  that  there  is  nothing  to  prevent,  and  everything  to  encourage, 
in  an  endeavour  to  pass  a  bankruptcy  measure  applicable  to  the  whole 
United  Kingdom. 
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REVIEW  OF  THE  SHERIFF  COURTS. 
Br  M.  MOiENKAN,  SsQ^  SouorroB. 

A  REVIBW  of  the  Sheriff  Courts,  from  a  country  agent's  stand  point, 
cannot  be  out  of  place  at  the  present  time  and  to  this  Society,  a 
change  of  some  sort  being  imminent 

That  few  cases  are  brought  under  review  of  the  Court  of  Session 
from  the  Sheriffs  may  be  taken  as  beyond  dispute.  By  some 
the  fact  is  cited  as  the  best  evidence  of  the  highly  satisfactory 
working  of  the  Inferior  Courts.  Others  regard  it  as  an  evil— 
the  result  of  impediments  which  ought  to  be  removed;  and  by 
the  removal  of  impediments  it  is  hoped  to  bring  the  Inferior  Court 
within  such  range  of  review  by  the  Court  of  Session,  that  the  law 
shall  be  more  uniformly  administered,  and  the  homogeneity  of  all  the 
judicatories  assured     I  shall  have  something  to  say  about  this. 

Again,  what  is  called  "the  Double  Sheriffship"  has  become  a 
vexed  question.  The  number  of  cases,  in  which  the  Sheriff's  judgment 
has  been  reversed  on  review,  has  been  adduced  as  evidence  that  the 
appeal  from  the  Sheriff-Substitute  to  the  Sheriff  is  fallacious  as  a 
mode  of  furthering  justice.  Now,  if  numbers  were  worth  anything 
in  the  argument,  it  ought  to  be  reasoned  that,  as  almost  every  case 
in  the  Inferior  Court  is  appealed  to  the  Sheriff  and  has  its  final 
decision  from  him  there,  and  as  only  a  ver^  small  per  centage  of  his 
judgments  are  brought  under  review,  there  is  general  satisfaction 
with  his  decisions.     Some  things  occur  to  me  which  led  me  to  con- 

*  The  papen  selected  for  pabUcation  by  the  Conndl  of  this  Society  will,  by  arrtoge- 
ment,  be  published  in  the  Journal  of  Juruprudmee;  but  the  Society  is  not  to  be 
understood  as  becoming  in  any  sense  responsible  for  the  other  contents  of  the  JoutmJ; 
and  the  conductors  of  the  Journal  do  not  assume  any  responsibility  for  the  style  or 
opinions  of  the  Papers  <rf  the  Scottish  Law  Amendment  Society. 
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elude  that  neither  view  is  well  founded.    This  I  will  endeftvour  to 
evolve. 

A  direct  review  by  the  Court  of  Session  of  the  judgment  of  one 
sole  inferior  Judge,  the  resident  Sheriff,  in  supercession  of  the  existing 
system,  has  been  strongly  pressed  npon  the  public.  There  are 
grounds  for  doubting  that  this  would  effect  the  ends  intended  and 
hoped  for  from  it.  An  examination  of  this  will  lie  naturally  in  my 
way. 

Generally,  I  may  here  remark  that  these  matters  have  cropped 
up  for  discussion,  not  so  much  from  the  sufferings  and  consequent 
discontent  of  the  people  who  seek  the  Inferior  Court  as  the  forum  for 
settling  their  disputes,  as  they  have  been  forced  on  the  public 
consideration  by  the  Judges  who  administer  the  law,  and  notably  the 
Sheriff-Substitutes  have  acted  warmly,  or  by  the  lawyers  who  prac- 
tise the  law,  in  the  Superior  Court  chiefly.  This,  however,  is  no 
ground  of  total  objection  to  the  agitation;  but  merely  indicates  that, 
in  the  various  schemes  of  reform  projected,  the  expectation  of 
individual  advantage  or  class  advantage  may  underlie  a  zeal  for 
reform,  a  condition  which  may  be  assumed  as  common  to  most 
agitations  for  change.  The  reasonable  deduction  is  that  the  argu- 
ments should  be  more  carefully  sifted.  But  the  Judges  and  practi- 
tioners are  really  best  able  to  judge  of  blemishes.  The  litigants  are 
absorbed,  each  in  his  own  interest,  in  the  contest  in  which  he  is 
engaged,  too  much  so  carefully  to  take  into  consideration  the 
conditions  under  which  the  contest  is,  conducted,  or  how  these 
might  be  improved.  As  a  body,  they  are,  perhaps,  but  little  qualified 
for  the  consideration  of  the  subject. 

In  the  institution  of  the  Sheriff  Courts,  I  suppose  it  may  be 
assumed  that  the  primary  object  was  to  provide  for  the  people  the 
administration  of  law  cheaply  by  competent  judges.  Such  courts 
are  necessary;  for  if  the  duty  of  investigating  and  deciding  the  whole 
squabbles  of  the  country  were  thrown  upon  the  Judges  of  the  Supreme 
Court,  in  the  first  place,  they  must  be  overwhelmed  by  the  task; 
and  secondly,  many  people  having  good  grounds  of  action  must  be 
shut  out  from  seeking  any  remedy  at  all  because  of  the  expense,  for, 
naturally,  causes  before  Judges  of  such  eminence  being  conducted  by 
practitioners  of  the  highest  qualifications  must  ever  be  expensive. 

Thus,  the  existence  of  these  Courts  is  a  necessity,  and  in  their  con- 
stitution two  objects  have  to  be  provided  for — ^first,  to  guard  litigants 
against  caprice  or  arbitrary  acts  or  judgments  of  the  Judges;  and 
secondly,  to  secure  to  litigants  a  full  hearing,  the  fair  expiscation  of 
the  facts,  and  some  reason  in  judgment.  The  first  is  provided  for  by 
power  to  appeal  to  the  supreme  tribunal ;  the  latter  by  that  appeal 
and  the  prescribed  forms  of  process. 

Nor  am  I  disposed  to  regard  the  first  of  these  matters,  the  possi- 
bility of  arbitrary  action  or  personal  bias  in  an  inferior  Judge,  as  a 
nugatory  thing,  altogether  to  be  scouted.  In  little  country  towns 
where  Sheriff-Substitut-es  j)ass  their  lives  in  inore  than  half  idleness, 
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they  must  get  more  or  less  socially  involved  in  the  little  circles  of  the 
inhabitants,  and  it  were  unnatural  that  they  should  retain  perfect 
freedom  from  bias.  They  must  absorb  something  of  the  light  they 
live  in.  The  prepossessions  of  the  little  place,  its  prejudices,  its 
narrow  thought,  must  more  or  less  attach  to  them,  and  this  in  propor- 
tion to  their  want  of  occupation  and  the  depth  of  their  retirement 
Yet  I  do  not  think  the  evil  serious  as  a  reality.  I  attach  much 
greater  importance  to  the  fact  that  the  people  believe  in  the  existence 
of  such  personal  bias;  and  that  the  people  should  believe  it  is  an  evil 
only  of  less  gravity  than  the  existence  of  the  thing  itself  I  am  not 
speaking  of  great  centres  of  population  like  Ohisgow,  but  the  ran  of 
country  towns. 

And  first,  I  will  consider  what  is  the  reason  why  so  few  cases 
come  for  review  to  the  Supreme  Court  I  think  there  is  no  secret  in  it  at 
all :  that  the  reason  lies  on  the  sur£EU»  of  the  fEicts — ^from  the  nature  of 
the  disputes,  the  nature  of  the  litigants,  and  the  nature  and  engage* 
ments  of  the  agents. 

And  first  of  the  nature  of  the  suits.  The  great  bulk  of  these  are 
small  in  value;  and  in  litigated  cases  I  fear  that  finally  the  costs  bulk 
larger  than  the  principal  sums  involved.  The  sums  are  seldom  worth 
the  hazard  and  cost  of  review  in  the  Supreme  Court,  and  ultimately 
the  question  of  review  in  many  cases  is  practically  for  consideration 
of  the  agents,  whose  costs  are  at  stake. 

Next,  the  class  of  litigants  who  come  before  the  Sheriff  Courts  ML 
to  be  looked  at  They  are,  the  lairds  with  their  rural  causes,  the 
merchants  of  the  country  towns,  the  farmers,  the  provincial  artizan — 
all  bearing  the  essential  features,  good  or  indifferent,  of  rusticity.  To 
these  add  a  sprinkling  of  suits  at  the  instance  of  commercial  people 
in  the  large  towns.  The  pursuers  generally  may  be  divided  into  three 
classes — (1)  those  who  seek  to  recover  debts  fairly  owing;  (2)  they 
who  seek  to  obtain  undue  advantage;  (3)  they  who  are  moved  by  feel- 
ing or  fancied  wrong.  In  like  manner,  the  defenders  may  be  classified — 
(1)  they  who  resist  in  good  faith;  (2)  they  who  fight  to  postpone  pay- 
ment; (3)  they  who  resist  from  feeling.  These  all  have  conflicting 
objects  in  using  the  forms  of  procedure.  Some  aim  at  making  the  snit 
expensive  to  their  opponents;  some  to  stave  off  the  date  of  judgment 
The  bona  fide  litigant  alone  aims  at  making  the  best  of  the  system, 
and  commonly  his  antagonist  is  found  to  have  an  opposite  desire. 

Then  consider  what  manner  of  men  the  country  practitioners  are, 
generally,  to  whom  the  business  of  such  litigants  is  committed.  They 
are,  no  doubt,  a  most  respectable  body  of  men,  ci*editable  to  the 
country,  but  of  it,  not  seldom  with  dilatory  ways,  perhaps  with  some 
lack  of  tone.  Then  few  of  them  confine  themselves  to  Court  practice. 
Some  are  factors  on  landed  estates,  some  secretaries  for  the  various 
clubs  and  associations  which  beset  country  towns,  some  of  them  are 
farmers,  many  of  them  affect  the  town  councils ;  in  truth,  the  ablest 
and  most  active  of  them  are  all  thus  engaged  more  or  lesa  They 
are  generally  brotherly:  in  this  particular,  unlike  medical  men.    In 
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countiy  towns  they  form  prominent  men  in  local  society.  The  rural 
Judge,  although  his  office  should  place  him  above  them,  cannot  boast 
a  greater  income  than  many  of  them.  So  they  exchange  the  civilities 
of  life,  and  crack  their  jokes  and  mix  their  tumblers  pleasantly,  and, 
without  indecorum,  are  excellent  friends  and  ready  to  accommodate 
each  other.  Well,  what  happens?  The  clients  whom  I  have  sketched 
come  to  such  men  with  their  grievances,  and  suits  are  instituted,  and 
through  the  preliminary  stages  the  agent  responds  to  the  heat  and 
temper  of  the  client  But  new  matters  supersede  the  old,  and  the 
client  finds  the  ardour  of  his  friend  apparently  decreasing.  He  is  told 
that  what  seems  to  him  so  simple  is  difficult  and  requires  time  for 
its  lucid  statement  Then  he  is  told  of  appeals  and  more  delay. 
Sometimes  he  is  forgot  altogether.  Then  he  suspects  the  loyalty  of 
his  friend — a  suspicion  confirmed  when  he  is  asked  for  money.  The 
bill,  too,  is  lai^e,  considering  the  value  of  the  cause  and  the  client's 
means,  and,  in  fine,  the  client  becomes  uneasy  and  disheartened. 

Very  few  of  the  few  processes  which  reach  the  Supreme  Court  fail  to 
show  that  the  agents  accommodate  one  another.  Papers  are  received 
after  date,  of  consent;  and  of  consent  orders  are  renewed  time  after 
tima  Indeed,  the  minute  sheets  not  unusually  show  that  the  statu- 
tory dismissal  has  applied,  and  that  they  came  to  a  judgment  at  all 
only  by  this  brotherly  ''consenting."  Or  if,  in  some  moment  of 
unwonted  rigour,  consent  is  refused,  and  a  reason  for  a  renewal  must 
be  given  to  the  Judge,  very  little  suffices;  and  thus  the  game  gene- 
rally becomes  a  long  one.  But  even  without  this  friendliness  of  the 
agents  or  Caoility  of  the  Judge,  a  long  game  may  be  played,  and 
appeals,  competent  and  incompetent,  carry  the  case  from  session  to 
session.  This  is  no  exaggeration,  but  the  little  history  of  too  many 
processes. 

What  must  be  the  results  on  the  litigants?  Disappointment  and 
disgust  certain,  and  sometimes  loss;  for  in  too  many  cases,  when  decree 
is  at  length  obtained,  the  defender  is  worthless.  He  who  sought 
delay  may  have  had  it,  but  the  bona  fide  litigant  is  sick  of  the  law. 
The  man  of  feeling  has  had  ample  time  to  cool.  But»  indeed,  if  the 
clients  are  engaged  in  active  business,  a  lawsuit  conducted  in  these 
modes  is  quicUy  overlaid  by  the  activities  of  life,  however  much  at  the 
outset  it  seemed  to  involve  the  point  of  honour.  Time  destroys  the 
interest  felt  in  it,  then  it  becomes  a  bore,  and  finally  it  is  fraught  only 
with  more  or  less  anxious  thoughts  of  disbursement  When  after 
many  months,  perhaps  a  year  or  two  of  waiting,  a  client  whose  ardour 
has  wholly  oozed  away  is  obliged  to  give  evidence  and  is  subjected  to 
cross-examination,  which  knocks  to  pieces  his  self-satis&ction,  it  may 
be  conceived  that  he  will  not  hastily  have  recourse  to  law  again;  that 
his  first  object  will  be  to  get  rid  of  the  litigation  which  involves  him, 
as  best  he  may. 

Thus  clients  generally  reach  the  finish  in  the  Inferior  Oourts,  widely 
different  men  from  what  they  were  at  starting.  Propose  to  such  men, 
then,  to  start  anew  in  the  Court  of  Session;   tell  them  that  the 
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Sheriff-Substitute  was  with  them,  although  the  Sheriff  was  against; 
that  he  is  a  humbug,  or  what  not  Nay,  the  litigants  have  had 
quite  enough  of  it  Besides,  all  through  the  provinces  there  is  a  great 
dread,  perhaps  a  wholesome  dread,  of  the  Court  of  Session,  a  dread 
which  moves  even  men  of  intelligence;  and  no  wonder,  since  almost 
every  district  has  example  and  warning  in  a  ruined  litigant.  It  is 
only  a  very  few  cases,  fought  either  by  extra  good  men  or  by  very 
bad,  that  come  up  for  review.  And  then,  how  little  motive  the 
country  agent  has  to  urge  his  client  to  the  Court  of  Session.  The 
agent  may  be  smarting  under  the  sense  of  unmerited  failure.  The 
want  of  success,  entailing  loss  of  prestige,  and  possibly  loss  of  money, 
may  somewhat  move  him;  but  he  knows  he  must  undertake  liability 
for  the  Edinburgh  agent's  account,  and  he  shrewdly  weighs  the  chances 
of  that  devolving  on  him.  Much  more  feelingly  the  dient,  if  he  has 
money,  considers  the  same  thing;  and  the  agent  cannot  but  tell  him 
that,  afber[all,  his  case  must  depend  on  the  ''view"  which  the  Judges  may 
take  of  it,  and  that  that  depends  as  much  on  their  idiosyncrasies  as 
on  principles  of  law.  Indeed,  there  is  some  ground  for  the  opinion 
which  is  gaining  acceptance  in  the  provinces,  that  principles  are  not 
made  much  of  either  by  Judges  or  counsel,  and  that  an  effort  of  rough 
equity  strains  after  "  the  whole  circumstances  of  the  case." 

Thus  I  account  for  the  paucity  of  advocations  formerly,  and  of 
appeals  now — not  in  the  happy  satisfaction  of  the  litigants  with  the 
Courts  as  they  are,  or  with  the  judgments  they  obtain  there;  but  in 
considerations  of  human  nature,  and  of  the  conditions  under  which 
the  battles  in  the  Sheriff  Courts  are  fought  The  suitors  prefer  the 
ills  they  have  to  redress  by  means  distasteful,  dreaded,  and  doubtful 
The  mass  of  litigants  are  sated  by  the  time  the  Sheriff  ends  the 
matter. 

If  I  am  at  all  right  in  this,  I  am  entitled  to  make  this  deduction, 
that,  to  all  intents  and  purposes,  the  Sheriff's  judgment  is  final  to  the 
mass  of  litigants.  Whether  I  am  right  or  wrong,  the  fact  remains, 
that  suitors  do  not  go  further.  In  theory,  the  judgment  is  subject  to 
review;  practically  it  is  final  The  judgment  may  be  right  or  wrong; 
perhaps  as  often  wrong  as  right  The  few  cases  brought  under 
review  would  indicate  as  much.  Somebody  described  an  eastern 
autocracy  as  despotism  tempered  by  the  occasional  assassination  of  the 
despot  So  it  may  be  said  of  the  finality  of  the  Sheriff's  judgment 
It  is  tempered,  no  doubt,  by  a  little  reason  always,  but  chiefly  by  the 
occasioned  exposure  of  the  want  of  it 

Of  course,  we  all  wish  to  improve  this  condition  of  things.  Many 
seem  to  think  that  easy  access  to  the  Court  of  Session  wUl  cure  the 
evil,  but  it  is  not  succeeding.  The  Scotch  people  may  knock  their 
heads  together  in  the  Small  Debt  Courts;  they  may,  in  matters  of 
greater  importance,  or  imder  greater  excitement,  commit  themselves 
and  their  affairs  to  the  country  agents,  whom  they  know  as  "not  bad 
fellows;"  but,  in  the  main,  they  dread  law  and  lawyers  just  as  they 
do  &vers  and  doctors.    Besides,  ignorant  fears  apart,  is  it  not  alto- 
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gether  reasonable  that  men  whose  ardonr  in  pursuit  or  defence  has 
cooled  down,  who  have  been  bothered  and  worried  for  months,  whose 
family  peace  is  perhaps  disturbed  by  the  pending  plea,  should  succumb 
to  the  Sheriff's  judgment,  rather  than  protract  the  nuisance  at  the 
risk  of  costs  greater,  oft-times,  than  the  sum  at  stake  ?  Depend  on  it, 
yon  may  open  the  doors  of  the  Supreme  Court  as  wide  as  you  may — 
it  is  only  fitting  that  they  should  be  open,  but  you  will  coax  few* 
extra  litigants  from  the  Inferior  Courts.    What,  then,  is  to  be  done? 

Abolisn  the  Sheriff,  say  many.  Let  there  be  only  one  resident 
Sheriff.  Now,  what  would  be  the  immediate  result  of  that  course  ? 
First  of  all,  you  must  give  any  sole  Judge  some  opportunities  of  re- 
considering  and  altering  his  judgments.  Therefore  there  must  be 
some  equivalent  for  the  existing  appeak,  reclaiming  petitions  to  the 
Judge  himself  against  his  judgments — ^not  a  hopeful  mode  at  any  time. 
Indeed,  the  Sheriff  of  Lanark  expressly  says  to  the  Boyal  Commission 
that  one  of  the  leading  features  of  his  duty  is  to  recal  or  amend 
interlocutors  which  his  Substitutes  would  themselves  recal  or  amdnd 
if  they  had  the  power.  Thus,  you  must  still  have  delays  for  recon- 
sideration, although  you  get  rid  of  the  appeals  to  the  non-resident 
Sheriff,  and  perhaps  thereby  the  whole  length  of  the  process  may  be 
slightly  shortened.  But  inasmuch  as  rural  Judges  will  still  be  rural 
Judges,  and  country  agents  will  still  be  then  as  now,  you  will  very 
little  affect  the  hct  that  to  the  mass  of  litigants  the  Inferior  Court 
Judge  will  still  be  the  final  Judge.  Indeed,  the  evil  will  be  increased, 
for  the  resident  Judge,  if  really  biassed  by  local  relations,  will  be  un- 
checked ;  and,  at  any  rate,  the  belief  of  the  people  in  the  existence  of 
such  evil  will  become  chronic.  Precisely  the  same  causes  which  now 
deter  litigants  from  seeking  the  review  of  the  Supreme  Court  will 
operate  with  them,  when  the  resident  Sheriff  alone  rules  in  the 
provinces. 

It  has  been  proposed  that  the  sole  Sheriff  shall  not  only  be  prac- 
tically unchecked,  but  that  his  jurisdiction  should  be  so  extended  as 
to  be  concurrent  with  the  Court  of  Session.  It  has  even  been  pro- 
posed to  commit  to  him  the  power  of  penal  servitude  under  his 
criminal  jurisdiction.  This  last,  I  hope  sincerely,^that  Fmay  never  see ; 
and  any  extension  of  the  civil  jurisdiction  should  be  jealously  defined 
and  limited.  I  say  so,  while  I  think  some  extension  may  be  effected 
to  the  public  advantage.  But  you  may  rest  assured  that  such  new 
causes  will  fall  under  the  practical  finality  of  the  Inferior  Courts  as 
much  as  the  causes  now  competent  there.  The  task  of  tempting  many 
litigants  to  come  up  for  review  in  the  Superior  Court  will  continue  to 
be  a  task  insuperable. 

Thus  I  hold  that  a  fair  consideration  of  the  conditions  and  circum- 
stances of  the  Sheriff  Court  do  not  lead  to  the  deduction  that  they 
would  be  improved  by  reverting  to  a  single  Judge.  On  the  contrary, 
I  hold  it  of  the  highest  importance  that  the  review  which  now  exists 
within  the  Court  itself  should  not  only  be  preserved  butMmproved, 
80  that  the  primary  objects  of  these  Courts  may  be  attained«-tiie  fidr 
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administration  of  law  cheaply  by  competent  Judges.  Since  the 
country  litigants  and  country  agents  will  only  use  the  kind  of  review 
which  lies  next  them,  since  they  will  bound  their  litigation  by  the 
Courts  below,  it  clearly  is  expedient  that  the  final  judgment  there 
should  be  as  good  as  possible. 

This  involves  a  consideration  of  the  existing  review  by  the 
Sheriff.  I  have  all  deference  for  the  learned  Lords  who  think  that 
nothing  could  be  better  than  what  exists  in  this  particular.  I  have 
considerable  contempt  for  the  many  men  who  think  that  nothing 
could  be  worse,  and  yet  I  am  strongly  of  opinion  that  it  is  not  satas- 
fieu^tory.  How  can  it  be^  Thus,  one  of  their  Lordships  described  it 
as  excellent  training  of  counsel  preparatory  for  the  bench  of  the 
Supreme  Court — "an  inuring  of  counsel  to  the  bench."  To  a  limited 
number  of  men,  the  crack  men  of  the  bar,  it  may  be  so  described. 
But  such  men  would  adorn  the  bench  without  preliminary  training  of 
this  sort  To  the  great  majority  of  Sheriffs  it  is  probationary  to 
nothing,  save  that  future  state  where  it  may  be  doubted  that  they 
shall  be  Judgea  But,  indeed,  the  habits  of  mind  of  an  active  barrister 
are  not  too  favourable  for  the  discharge  of  the  duties  of  a  Judge  while 
he  remains  in  harness  as  a  barrister.  He  is  too  much  disposed  to 
take  special  views.  His  attentions  are  often  misplaced  and  mil- 
directed,  and  when  he  adopts  a  view  his  habits  of  special  pleading 
deprive  him  of  power  of  reconsideration.  In  fact,  like  an  elderly 
maiden,  his  judgment  is  apt  to  be  afSicted  with  depression  where  the 
line  of  beauty  should  curve  and  swell  From  causes  like  these  it  is 
that  the  ju(^ments  of  the  Sheriffs,  even  of  the  best  of  them,  when 
nnder  review,  are  no  more  certain  guarantee  of  ultimate  success  than 
"an  opinion  of  counsel,"  and  it  is  well  known  bow  much  these 
opinions  affect  the  issues  of  litigations  generally. 

But  it  must  not  be  foigot  that  many  Sheriffs  receive  their  commis- 
sions purely  in  the  routine  of  political  patronage,  not  from  considera- 
ations  of  professional  eminence  or  other  assurance  of  special  fitness  for 
judicial  functions.  The  people  have  no  veto  in  such  case,  however  sad 
the  consequences.  Bat,  reaUy,  a  fair  consideration  both  of  the  special^ 
ties  of  the  active  and  prominent  counsel  as  Sheriff  and  of  the  counsel 
who  is  known  only  to  his  county  as  "the  Sheriff,"  leads  to  this,  that 
there  is  no  guarantee  that  the  judgments  of  the  Sheriff  shall  be  prefer- 
able to  those  of  the  Sheriff-Substitute,  or  more  satisfactory  or  wiser; 
although  it  cannot  be  denied  that  the  Sheriff  has  a  large  advant^[e, 
because  he  advises  the  cases  in  the  full  light  cast  upon  them  by  ^e 
reasoning  of  the  local  Judga  In  any  case,  this  form  of  review  is  no 
better  than  an  appeal  from  one  Judge  to  another  Judge  of  much  the 
same  standing,  and  such  a  review  cannot  be  considered  satis&ctoiy. 

Thus,  I  come  to  the  question,  How  you  may  best  benefit  the  pnblia 
The  people  will,  as  a  general  rule,  accept  the  Sheriff's  judgment  as 
final— ^  single  resident  Judge  appears  objectionable — ^the  Doable 
Sheriffship  not  satisfactory.  What  is  to  be  done?  I  say  im|ffOve 
the  character  of  the  review  within  the  Sheriff  Court  iMt,  by 
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having  two  or  more  Sheriffs  of  appeUate  jurisdiction  to  sit  together. 
I  have  no  love  for  itinerating  Courts.  The  public  strongly  associate 
vulgarity  with  itinerancy,  and  I  hold  strong  opinions  of  the  necessity 
of  preserving  the  dignity  of  our  Courts.  But  the  distant  counties  can 
only  be  reached  by  travelling.  An  itinerant  Court  of  two  or  more 
appellate  Sheriffs,  if  their  mode  of  travelling  and  reception  were  some- 
what stately,  might  greatly  improve  the  existing  system.  One  such 
Court  should  suffice  for  Aberdeen  and  the  northern  counties.  I  think 
four  appellate  Courts  might  suffice  altogether.  No  doubt  the  bar  can 
afford  eight  or  ten  good  men  for  the  chairs,  if  the  public  interest  is 
alone  consulted  in  tiie  selection. 

This  Appeal  Court  need  only  sit  in  the  larger  county  towns,  and  might 
have  power  to  hear  the  few  cases  of  appeal  from  Nairn  at  Inverness, 
from  Dornoch  at  Tain  or  Dingwall  It  can  be  no  hardship  for  the 
litigants  in  outlying  places  like  Peterhead,  Stomoway,  and  Fort-William 
to  have  their  appesds  heard  at  their  respective  county  towns,  for  it 
only  necessitates  the  employment  of  a  brother  agent  at  debate,  and 
similiar  employment  is  matter  of  usual  occurrence.  I  am  sure  that  a 
circuit  of  three  weeks  would  enable  such  a  Court  to  exhaust  all  the 
appeal  business  of  Aberdeen  and  the  north,  at  the  end  of  each  Session. 

Then  I  would  limit  the  power  to  appeal  to  two  stages  of  the  process: 
1st,  When  the  record  being  closed,  a  preliminary  defence  is  repelled. 
This  might  be  disposed  of  always  on  reclaiming  petition  and  answers 
provided  for  by  statute,  and  for  each  of  these  papers  a  week  should 
suffice.  The  appellate  Sheriffs  might  meet  and  dispose  of  such  papers 
in  Edinburgh.  The  only  other  appeal  should  be  after  final  judgment, 
and  should  embrace  power  to  review  the  whole  proceeding*^.  This 
limitation  would  necessitate  the  abolition  of  interim  decrees,  but  such 
decrees  are  of  rare  occurrence;  and,  if  causes  were  properly  expedited, 
there  should  be  but  slender  reason  for  pronouncing  decree  ad  interim. 
The  final  appeal  might  be  done  either  by  oral  hearing  at  the  circuit,  or 
by  reclaiming  petitions  and  answers,  and  the  statute  shoidd  provide  that 
if  the  written  form  be  adopted  the  petition  should  be  lodged  within  ten 
days  of  the  promulgation  of  the  judgment,  the  answers  within  ten 
days  further. 

If  you  have  studied  the  minute  sheets  of  a  Sheriff  Court  process, 
you  must  have  observed  that  the  largest  amount  of  delay  is  always 
connected  with  the  leading  of  evidence.  Herein  humanity  asserts 
itself,  as  it  usually  doe&  To  prepare  for  proof  is  troublesome, 
to  pass  days  in  a  stuffy  Court  examining  bumpkins  is  not  exhilar^ 
ating,  and  all  parties  are  disposed  to  shirk  it.  I  believe  that  the  Act 
of  1853  meant  that  proofs  should  be  conducted  continuously,  as  in  a 
jury  trial,  and  I  see  no  reason  why  they  should  not  A  £ur  day's 
work  would  exhaust  the  proof  in  most  cases,  and  it  should  be  specially 
provided  that  once  a  proof  is  begun  it  should  be  finished  right  off. 
If  this  were  enacted,  eveiy  case  brought  into  Court  at  the  beginning 
of  a  Session  should  be  finally  disposed  of,  on  appeal  at  the  Circuit 
Appeal  Court,  at  the  end  of  the  Session.     It  may  be  said  that  to  so 
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compel  parties  to  hurry  through  their  causes  would  be  arbitrary,  and 
SO  forth.  I  can  see  nothing  other  than  reasonable  in  saying  to 
litigants — "  You  come  here  for  the  adjudication  of  your  disputes.  It 
is  your  duty  to  the  Court,  which  must  consider  them,  that  you  con- 
duct them  with  due  despatch.'' 

Further,  I  would  make  consent  of  parties  a  real  consent,  vouched 
for  by  the  parties'  special  writing,  and  I  would  have  it  cease  to  be 
what  it  has  come  to.be — the  mere  accommodation  of  the  agents. 

I  would  have  returns  by  each  SheriflT-Clerk  to  the  appellate  Sheriffs 
of  each  case,  at  the  end  of  each  session,  setting  forth  the  number  of 
interlocutors,  distinguishing  renewals  of  order  and  prorogations  from 
real  interlocutors;  and  I  would  make  the  Clerk  of  the  Appellate 
Court  inquire  after  cases  delayed,  and  report  thereanent,  thus,  or  in 
some  other  way,  introducing  a  check,  and  periodically  calling  the 
attention  of  the  resident  Sheriffs  and  all  parties  to  the  matter  of 
delay. 

If,  by  means  such  as  these,  business  in  the  Sheriff  Courts  was  got 
to  work  regularly  and  quickly,  the  general  objects  of  the  existence  of 
such  Courts  would  be  promoted.  Bona  fide  suitors  would  be  en- 
couraged to  resort  to  them.  The  wrongous  litigant  would  be  smartly 
punished  in  costs  promptly  decerned  for.  The  litigant  who  fought 
for  time  would  find  it  preferable  to  conciliate  his  adversary.  Then, 
too,  litigants  would  come  in  better  condition  to  the  final  judgment  of 
the  inferior  Court,  and  consequently  better  disposed  to  venture 
farther. 

To  the  Appellate  Court  there  might  be  confided  a  larger  criminal 
jurisdiction,  and  the  appointment  and  removal  of  Procurators-Fiscal 
should  vest  in  them.  The  Circuits  of  Justiciary  might  cease.  The 
right  to  appoint  the  local  Judges  should  revert  to  the  Crown,  subject, 
in  every  case,  to  the  approval  of  the  heads  of  the  Court.  I  see  no 
difficidty  in  the  details  of  such  a  system,  and  I  would  anticipate 
much  good  from  it,  if  due  regard  were  given  to  the  men  selected  for 
the  offices. 

Thus,  I  trace  the  present  rare  communication  between  the  Inferior 
and  Superior  Courts  (1)  to  the  operation  of  every-day  motives  and 
common  prudence  in  the  circumstances  of  the  mass  of  suitors;  (2)  to 
the  protraction  of  suits  in  the  Inferior  Courts,  and  consequent  exhaustion 
of  the  litigants.  I  have  attempted  to  show  that  practically  the 
Sheriff's  judgment  is  final,  and  is  not  satisfactory;  and  I  urge  the 
improvement  of  the  system  in  two  or  three  particulars,  and  especially 
in  the  appeal,  not  only  for  the  benefit  of  the  litigants  generally,  but 
with  some  hope  that  the  average  duration  of  a  process  being  shortened, 
there  will  be  increased  probability  of  causes  coming  for  ultimate 
review  to  the  Court  above. 
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Sheriff-Sabstitute  Cla^rk,  Glasgow,  said  he  agreed  with  almost  ail  that 
Mr  M*Lennan  had  said,  but  he  had  been  di8ap[)ainted  to  find  that  that 
gentleman  came  to  a  conclusion  very  different  from  what  he  had  himself 
long  entertained,  and  what  he  thought  the  earlier  part  of  the  essay  was 
leading  up  to.  He  quite  agreed  with  what  was  said  as  to  the  insufficiency 
of  a  mere  local  Judge,  and  thought  that  if  the  Sheriff  of  the  county  whs 
taken  away,  and  no  one  but  the  Sheriff-Substitute  left  to  preside  over  the 
provincial  Courts,  not  only  would  no  improvement  be  effected  in  the  ad- 
'  ministration  of  justice,  but  the  efficiency  by  which  the  present  system  had 
secured  public  confidence  would  be  seriously  endangered.  The  effect  of 
such  a  change  would  be  gradually  to  reduce  the  business  of  the  8cottU)h 
Sheriff  Courts  to  the  level  of  that  transacted  in  the  English  County  Courts. 
This  might  perhaps  be  acceptable  to  Edinburgh  practitioners,  but  he  greatly 
doubted  whether  it  was  in  accordance  with  the  wishes  either  of  the  public 
or  of  the  advocates  of  the  change  in  question.  He  had  hoped,  therefore, 
that  Mr  M'Lennan  was  proceeding  to  show  that  whatever  changes  might 
require  to  be  made  in  detail,  as  in  number  of  Sheriffs,  distribution  of 
counties,  or  the  like,  the  old  and,  as  he  thcmght,  excellent  institution  of 
the  Double  Sheriffships  was  not  to  be  abandoned.  He  regretted  to  find 
that  the  learned  gentleman  ended  by  proposing  something  very  different — 
namely,  an  ambulatory  committee,  consisting  of  two  persons.  He  thought 
that  was  open  to  many  objections.  What,  for  example,  was  to  be  done  if 
the  two  Judges  differed?  It  appeared  to  him  that  the  ends  of  justice  were 
much  better  secured  by  throwing  the  whole  responsibility  upon  one  man, 
who  knew  that  the  eyes  of  the  country  were  upon  him.  if  he  either  reck- 
lessly affirmed,  or  reversed  without  due  considenition,  the  judgments  of  his 
subordinates.  By  the  existing  system  you  secured  the  services  of  a  man 
in  actual  and  often  most  extensive  practice  at  the  bar,  removed  from  local 
prejudices,  and  yet  always  ready  to  direct,  advise,  and  control;  by  that 
proposed  you  could  hardly  hope  to  obtain  men  of  the  same  standing, 
because  their  ambulatory  duties  would  nearly  or  altogether  withdraw  them 
from  practice,  and  anything  like  the  direct  control  exercised  by  the  present 
Sheriff  would  be  out  of  the  question.  If,  however,  it  were  to  be  conceded 
that  a  Court  composed  of  two  Judges  was  better  than  the  one  Sheriff 
principal,  why  resort  to  a  new  tribunal!  They  had  the  Circuit;  and  no 
one  would  deny  that  the  Judges  composing  that  Court  were  more  likely  to 
secure  public  confidence  than  the  members  of  an  ambulatory  commission. 
The  most  practical  way,  therefore,  of  carrying  out  the  proposed  scheme,  if 
it  ever  came  to  be  seriously  entertained,  would  be  to  require  the  Circuit 
Court  to  sit  at  each  assize  town  long  enough  to  hear  all  appeals  from  the 
Sheriff  Courts. 

Mr  CocKBUEN  M' Andrew,  Inverness,  said,  as  to  the  reasons  why  the 
Sheri£b  decisions  were  held  as  final  to  so  great  an  extent  as  they  were,  that 
he  thought,  on  the  whole,  that  the  judgments  of  the  two  Sheriffs  had  given 
a  great  amount  of  satisfaction.  But  while  that  accounted  in  a  great  measure 
for  the  finality  of  those  judgments,  he  thought  a  still  greater  measure  of 
the  finality  was  accounted  for  by  the  great  distrust  which  had  sprung  up 
both  in  the  minds  of  litigants  and  agents  as  to  litigation  in  the  Court  of 
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Session;  and  that  arose  in  a  great  degree  from  the  enormous  expense. 
What  appeared  to  him  as  the  most  perfect  system  of  Courts  in  any  coantry 
was  that  there  should  be  but  one  Court — that  they  should  not  bare  a 
Supreme  Court  and  a  Sheriff  Courts  but  that  all  the  gradations  should  be 
within  the  one  Court,  and  that  a  case  should  move  fmm  the  lower  to  the 
higher  stages,  without  much  expense  in  the  pn>ce8s  of  removal  at  all  events. 
If  appeals  could  be  given  from  the  Sheriff  Courts  to  the  Court  of  Session 
at  a  cost  which  would  be  anything  like  commensurate  to  the  value  of  the 
majority  of  the  cases,  he  did  not  for  a  moment  doubt  that  every  case  <if 
importance  in  which  the  judgment  of  a  Sheriff-Substitute  or  resident  Judge 
was  not  satisfactory,  would  go  to  the  Court  of  Session  as  surely  as  it  now 
went  to  the  principal  Sheriff.  Unless,  however,  some  greater  changes  were 
brought  about  in  the  Court  of  Session  than  had  yet  been  amtempUted, 
they  would  probably  be  compelled  to  have  an  intermediate  appeal;  and 
the  practical  question  for  consideration  at  present  was  in  what  form  they 
could  best  have  that  iutermediate  appeal  At  first  sight,  he  appre- 
hended the  pn>babilities  were  in  favour  of  any  one  asserting  that  a  Court 
composed  of  two  Judges  would  have  advantages  over  a  Court  composed 
of  one.  There  was  something  absurd  on  the  face  of  it  in  appealing  from  one 
Judge  to  another  single  Judge.  And  the  onus  certainly  lay  in  the  supporters 
of  the  present  system.  To  his  mind,  none  of  the  arguments  advanced  by 
the  supporters  of  the  present  system  had  any  force.  The  statement  that 
gentlemen  who  had  enjoyed  the  advantage  of  walking  the  boards  of  the 
Parliament  House  deteriorated  as  lawyers  and  as  intellectual  beings  in  the 
country,  was  not  supported  by  his  experience,  which  went  rather  to  convince 
him  that  the  young  advocates  who  were  appointed  Sheriff  Substitutes 
improved  very  materially  as  lawyers,  at  all  events  after  a  few  years*  practice 
as  Judges,  and  he  believed  that  the  training  given  by  the  actual  exercise  of 
responsible  judicial  functions  was  quite  as  improving  in  every  respect  as 
anything  that  could  be  acquired  in  the  Parliament  House  by  advocates  not 
in  considerable  practice  there.  And,  moreover,  there  was  no  reason  why  the 
appeal  Judges  should  not  reside  in  Edinburgh,  or  why  they  might  not  be 
practising  advocates.  He  then  went  over  the  other  arguments  put  forward 
by  Mr  Clark,  contending  that  there  was  no  force  in  them  as  arguments  in 
favour  of  an  appeal  to  one  Judge  instead  of  two,  and  pointing  out  that  if  an 
appeal  to  one  Judge  was  good,  an  appeal  to  two  would  certainly  be  in  every 
sense  better. 

Mr  John  M'Larbn,  advocate,  said  that  there  was  an  almost  universal 
agreement  in  the  profession  that  in  some  way  or  other  there  must  be  a 
ready  and  economical  and  practically  accessible  appeal  from  the  dedsions 
of  local  Judges.  The  question  was  whether  the  appeal  should  be  in  the 
shape  of  an  advocation  in  the  Court  of  Session  or  of  an  intermediate 
Appeal  Court  Mr  M'Lennan  was  in  favour  of  a  modification  of  the  exist- 
ing system,  which  would  bring  a  somewhat  greater  amount  of  judidal 
strength  to  bear  on  the  consideration  of  appeal  cases,  while  at  the  same 
time  avoiding  the  difficulties  inherent  in  an  appeal  to  the  Court  of  Seision. 
He  had  no  hesitation  in  expressing  his  own  opinion  in  favour  of  an  inter- 
mediate Court  in  some  form  or  other;  and,  although  the  present  system 
appeared  in  have  worked  well,  it  was  possible  that  improvements  might  be 
made  in  the  constitntiim  of  the  intermediate  Appeal  Court  which  would 
render  it  more  acceptable  to  the  country.  If  it  was  to  be  a  part  of  the 
improved  system  suggested  to  throw  additional  duties  on  the  Sheril&»  and 
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more  particularly  to  oblige  them  to  go  down  more  frequently  and  remain 
longer  in  their  cooutiee,  they  could  not  expect  the  office  of  Sheriff  to  be 
held  by  men  in  leading  practice  at  the  bar.  He  could  not  help  thinking 
that  a  little  too  much  had  been  made  of  the  advantage  of  having  men  in 
legal  practice  holding  that  office,  and  that  the  real  advantage  of  the  present 
system  was  that  it  secured  for  small  salaries  the  same  class  of  men  that 
might  be  obtained  by  offering  higher  salaries,  as  an  inducement  to  exchange 
the  position  of  practising  advocate  for  that  of  appealJudge.  As  the  matter 
presented  itself  to  his  mind,  it  was  simply  a  question  of  expense.  Under 
the  present  system  the  public  paid  a  Shenff  £500  or  £800  a  year,  allowing 
him  at  the  same  time  to  continue  his  practice.  Let  them  offer  the  ^ame 
man  double  the  salary  to  abandon  his  practice,  and  they  would  get  an 
equally  good  Judge  resident  in  the  county  able  to  devote  the  whole  of  his 
time  to  his  judidal  duties;  and  he  should  be  very  much  surprised  indeed 
if  the  mere  element  of  non*residence  in  Edinburgh  was  found  to  make  ihe 
difference  which  some  apprehended. 

The  Skcrstaby  thought  the  object  to  be  aimed  at  was  to  bring  the 
inferior  Courts  into  direct  relation  with  the  head  and  centre  of  the  judica- 
ture, and  by  simplifying  and  cheapening  procedure  in  the  head  Court,  to 
obtain  a  suitable  Court  of  review  for  the  country.  Improvements  might 
be  made  in  the  procedure  of  the  Court  of  Session,  such  as  to  afford  to 
inferior  Courts  a  judgment  on  appeal,  which  would  in  the  run  of  cases  cost 
less  than  suits  now  cost 

Mr  MiLLAB,  Q.C.  (the  Chairman),  in  returning  thanks  to  the  author  of  the 
paper  read,  spoke  in  most  complimentary  terms  of  the  paper  of  Mr  McLennan, 
and  the  address  of  Mr  M'Andrew,  remarking  that  those  Sheriff!  must  be 
indeed  fortunate  men  who  had  these  gentlemen  practising  at  their  bars. 


ON  THE  EXPEDIENCY  OP  TRYING  DISPUTED  QUESTIONS 
OF  FACT  IN  CIVIL  CASES  AT  CIRCUIT. 

Bt  ifiNEAS  J.  O.  MACKAY,  Esq.,  Advooatb. 

In  an  article  eontribated  to  the  Journal  of  Jurisprudence  for 
August,  the  existing  law  relative  to  the  appeal  in  civil  causes  to  the 
Court  of  Justiciary  was  stated  in  detail,  and  it  was  proposed  at  another 
opportunity  to  offer  some  suggestions  for  the  extension  and  improve- 
ment of  that  form  of  process,  and  also  of  the  cIfU  jurisdiction  of 
Circuit  Courts  generally.  Apart  from  these  appeals,  which  were  then 
shown  to  be  hampered  by  legislative  restrictions,  preventing  them 
from  being  commonly  resorted  to,  the  only  other  civil  business  at 
present  done  on  circuit  is  an  oocasional  jury  trial  The  proof  of 
disputed  questions  of  fact  in  any  other  way  than  by  jury  trial  is  not 
competent  at  circuit  Reserving  the  suj^estions  we  have  to  make 
for  removing  the  restrictions  on  the  civil  appeal,  we  shall,  in  the 
pre8ent  paper,  direct  attention  to  that  branch  of  circuit  business 
which  consists,  or  might  consist,  in  the  trial  of  disputed  questions 
of  fact 
Since  the  introduction  of  jury  trial  in  civil  caoses  into  Scotland  in 
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1815,  it  has  always  been  competent  to  appoint  issues  to  be  tried  ia 
the  circuit  towns.  55  Geo.  III.,  c.  42,  a  15;  59  Geo.  IIL,  c  35,  &  22; 
1  Wm.  IV.,  c.  69,  s.  11. 

By  the  last  of  these  Acts,  which  transferred  the  jurisdiction  of  the 
separate  Jury  Court  to  the  Court  of  Session,  it  was  deckred  that  the 
trial  of  issues  before  any  Circuit  Court  might  be  before  one  or  more 
Justiciary  Judges,  as  well  as  before  any  Judge  or  Judges  of  the  Court 
of  Session ;  and  that,  in  the  former  case,  the  jury  should  be  taken 
from  the  criminal  list     Trial  by  jury  in  Edinburgh  may  at  present 
take  place  either  before  one  of  the  heads  of  Division,  at  the  sittings 
after  Session,  or  before  a  Lord  Ordinary,  either  during  or  after  Session. 
In  regard  to  the  latter,  the  Court  of  Session  Act  1850, 13  and  14  Vict, 
0.  36,  provided  as  to  jury  trials  before  the  Lord  Ordinary,  s.  40,  "That 
where  an  issue  or  issues  is  or  are  approved,  it  shall  be  competent  to 
the  Lord  Ordinary  in  the  cause,  on  the  motion  of  either  of  the  parties,  to 
appoint  a  time  and  place  for  the  trial  of  such  issue  or  issues,  such  time 
being  as  soon  after  the  date  of  such  approval  as  with  reference  to  the  pro- 
per trial  of  such  issue  or  issues  conveniently  may  be,  and,  except  upon 
special  cause  shown,  not  later  than  three  weeks  from  the  date  of  such 
motion ;  and  such  trial  shall  proceed  at  the  time  and  place  so  appointed, 
unless  at  the  time  of  such  appointment  one  or  other  of  the  parties 
shall  intimate  to  the  Lord  Ordinary  that  he  objects  thereto,  in  which 
case  the  Lord  Ordinary  shall  report  the  matter  to  the  Court,  by  whom 
it  shall  be  fixed  when  and  where  the  trial  shall  proceed"     Under  this 
provision  it  has  been  more  than  once  decided  by  the  Court,  where  the 
parties  differed  as  to  whether  the  trial  should  be  before  the  Lord 
Ordinary  or  at  circuit,  that  it  should  be  before  the  Lord  Ordinary.  (See 
Welsh  V.  Rose,  6th  Feb.,  1858, 20  D.  513;  Moffat  v.  Lamont,  7th  Jan., 
1859,  21  D.  212).    The  most  recent  enactment  as  to  jury  trial  at  circuit 
is  contained  in  the  46th  section  of  the  Court  of  Session  Act  1868, 
which  appears  to  be  little  more  than  a  repetition  in  slightly  different 
words  of  the  11th  section  of  the  Act  of  Will  IV.,  unless  it  be  an  extension 
of  that  section  to  provide  "that  circuit  trial  may  proceed  either  at  the 
same  time  with  the  sittings  of  the  said  Circuit  Court  of  Justicary,  or  at 
the  termination  thereof**    The  50th  section  of  the  same  Act  contains^ 
however,  the  new  provision,  "  That  at  the  trial  of  any  civil  cause  at  a 
circuit  town,  any  agent  qualified  to  practise  in  the  Sheriff  Court  of 
any  county  comprised  within  such  circuit,  may  attend  such  trial  as 
sole  agent  in  the  cause,  and  shall  be  allowed  for  his  attendance,  and 
for  all  necessary  business*  performed  by  him  in  connection  with  such 
trial,  the  same  fees  as  are  allowed  to  agents  in  the  Conti;  of  Session." 
By  the  Act  of  Sederunt  regulating  Proceedings  in  Jury  Causes,  16th 
Feb.,  1841,  it  is  provided,  section  12,  that  to  entitle  a  party  to  go  to 
trial  he  must  give*  fifteen  days'  notice  previous  to  the  trial,  if  the  cause 
is  to  be  tried  in  Edinburgh,  and  if  the  trial  is  to  be  on  circuit  he  must 

*  In  Anderion  v.  Edmond,  14th  July,  1869,  41  tic.  L.  Kep.  5S4,  the  expense  of  the 
country  af^ent  coming  to  Edinburgh  to  oonBult  with  counsel  before  trifti  wm  held 
■eceiaary  business,  and  allowed  against  the  loving  party. 
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give  notice  on  or  before  the  second  last  day  of  the  Session  immediately 
preceding  the  circuit  at  which  the  cause  is  to  be  tried;  and,  section  13, 
that  when  a  party  gives  notice  that  the  cause  is  to  be  tried  in  Edin- 
burgh or  on  the  circuit,  the  opposite  party,  if  he  wishes  to  have  the 
place  of  trial  changed,  must,  within  four  days  from  the  receipt  of 
such  notice,  make  a  motion  in  the  Division  to  which  the  cause  belongs 
for  that  purpose.  Under  these  provisions,  statutory  and  judicial, 
which,  it  will  be  observed,  leave  the  decision  whether  a  jury  trial  shall 
be  on  circuit  or  in  Edinburgh  in  the  discretion  of  the  Court,  when 
the  parties  differ,  there  have  in  practice  been  few  jury  trials  at  circuit. 
This  has  arisen  not  as  in  the  case  of  civil  appeals  from  restrictions 
imposed  by  the  legislature,  but  from  such  trials  having  been  dis- 
couraged by  the  Court,  by  counsel,  and  by  agents,  both  Edinburgh  and 
country  practitioners.  The  fact  that,  prior  to  1868,  only  Court  of 
Session  agents  could  conduct  them,  was  in  itself  calculated  to  prevent 
their  occurrence. 

The  question  whether  it  would  be  advantageous  to  the  public  (the 
sole  criterion  of  genuine  legal  reform)  to  facilitate  the  transactions  of 
civil  trials  on  circuit,  is  one  by  no  means  free  from  difficulty,  and  on 
which  there  is  certain  to  be  difference  of  opinion.  It  can  only  be 
solved  by  fairly  balancing  the  advantages  and  disadvantages,  having 
regard  to  the  extent  and  population  of  Scotland,  of  having  the  part  of 
its  legal  business,  or  a  portion  of  it,  conducted  at  a  single  or  different 
centres.  We  shall  devote  the  first  part  of  this  paper  to  the  consideration 
of  that  general  question,  for  if  it  be  inexpedient  to  extend  Circuit 
Court  business,  it  would  be  useless  to  indicate  the  means  by  which 
this  might  be  accomplished.  It  would  lead  to  a  discussion  which  our 
limits  preclude  to  inquire,  whether  jury  trial  in  civil  cases  should 
be  retained  at  all,  or  in  all  eases  in  which  it  is  at  present  a  competent 
or  the  exclusive  mode  of  trying  disputed  questions  of  fact*  Most, 
if  not  all,  of  the  following  observations,  will  be  found  applicable  were 
trial  by  Judge  to  supersede  more  extensively  than  it  does  at  present 
trial  by  jury. 

The  advantages  which  might  be  anticipated  from  the  adoption  of 
trial  at  circuit  of  disputed  questions  of  fact,  appears  to  resolve  them- 
selves into  these: — 

1.  The  diminution  of  the  expense  of  litigation ;  2.  The  greater  con- 
venience of  parties  and  witnesses;  3.  The  opportunity  of  obtaining, 
in  commercial  cases,  juries  versant  with  commercial  business;  4.  The 
familiarizing  other  districts  of  the  country  besides  the  metropolitan — 
and,  in  particular,  the  practitioners  in  the  Sheriff  Courts,  with  the  best 
methods  of  conducting  legal  business;  and,  5.  In  a  eertain  class  of 
cases  greater  despatch  in  obtaining  a  final  decision. 

*  It  perhaps  deBorvet  conndenHtion,  bowever,  whether  the  eomparRtiTe  popuUritj  of 
jury  trial  in  England,  and  its  unpopularity  in  Hcotland,  is  not  in  part  due  to  the  fact 
that  we  have  adopted  it  without  in  practice  having  given  any  fair  trial  to  triala  at 
circuit,  which  b  an  esBential  feature  of  the  Engliih  lyatem.  This  ia  reokuoed  by 
Bladkttone,  iii.  872,  Kerr*a  ed.,  one  of  the  chief  Advantage!  of  jury  triaL 
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1.  With  regard  to  the  ^first  of  these  heads,  it  is  obvions  Uiat  as  almost 
every  item  of  expense  relative  to  the  trial,  with  the  single  exception 
of  counsel's  fee,  where  counsel  in  large  practice  were  specially  retained, 
would  be  necessarily  diminished,  the  total  saving  which  would  result 
from  having  facts  investigated  in  the  district  must  be  considerable 
To  instance  two  points:  (1)  There  would  be  one  agent's  account,  so  far 
as  the  trial  was  concerned,  instead  of  two,  whereas  at  present  two  are 
almost  invariably  incurred;  although  the  successful  litigant  can  only 
recover  one  from  his  opponent — probably  one  of  the  most  irritating 
things  in  the  expenses  of  litigation;  (2)  The  cost  of  the  conveyance 
and  entertainment  of  witnesses,  always  a  formidable  part  of  the  ex- 
penses of  trial,  would  be  considerably  reduced 

The  single  item  above  referred  to  as  likely  in  certain  cases  to  be 
increased,  counsel's  fees  would  also  be  reduced,  if  the  business  of  the 
Circuit  Court  became  sufficiently  large  to  induce  counsel  of  experience 
to  attend  it  as  in  England. 

2.  The  second  advantage,  consisting  in  the  greater  convenience 
to  parties  and  witnesses,  appears  to  us  of  importance,  if  it  be 
the  case,  as  we  believe,  that  a  good  deal  of  the  unpopularity  attach- 
ing to  legal  proceedings  arises  from  the  loss  of  time  to  which 
persons  connected  with  them  in  either  of  these  capacities  are  sub- 
jected. Now  that  proofs  by  commission  are  practically  abolished, 
29  and  30  Vict,  c.  112,  ss.  1,  2,  it  is  the  more  necessaiy,  if  justice  is 
to  be  administered  in  the  remote  parts  of  Scotland,  that  an  opportunity 
should  be  given  of  having  proof  taken  in  the  different  districts.  Trial 
at  circuit  would  sfford,  in  a  large  degree,  the  single  benefit  of  that  form 
of  proof,  that  it  was  taken  in  the  neighbourhood,  without  the  attendant 
evils  of  expense  and  delay  which  rendered  it  intolerabla 

3.*  The  opportunity  of  obtaining,  in  commercial  cases,  juries 
versant  with  commercial  business,  is  an  advantage  not  to  be  slighted 
in  a  country  where  circumstances  have  placed  the  chief  commercial 
centres  away  from  the  capital.  The  development  of  the  mercantile 
law  of  England,  the  most  creditable,  part  of  its  jurisprudence,  has 
been  generally  ascribed,  next  to  the  possession  of  those  brilliant  intel- 
lects amongst  whom  Lord  Mansfield  was  the  brightest  star,  to  the  fiict 
that  issues  in  commercial  causes  were  tried  by  juries  of  the  mercan- 
tile class  at  the  Guild-Hail  or  Circuit,  so  that  legal  and  practical 
knowledge  went  hand  in  hand,  and  the  law  was  enunciated  in  the 
presence  of  those  most  concerned  with,  and  best  able  to  test  its 
application.  It  is  honourable  to  the  Scotch  Judges  that^  without  this 
advantage,  they  have,  under  the  guidance  of  the  clearly  defined  prin- 
ciples of  the  Koman  Law,  modified  by  a  discriminating  use  of  English 
precedents,  and  aided  by  the  writings  of  a  great  jurist^  Professor 

*  Tbii  advantage,  of  ooone,  does  not  applj  In  the  oMe  of  proof  beforo  a  Jud^  aod 
tho  power  of  obtaining  toefa  joriet  ii  probablj  one  of  the  ttrongest  aigomenla  in  fiivour 
of  retaining  jury  trial  in  ciTil  caees.  At  the  Liverpool  Aanns,  we  have  been  told  by 
a.oonpetMit  and  anbiasied  obe^rver,  it  frequently  happene  that  the  jniy  know  more 
of  the  inbjeot  matter  of  a  trial  than  Jodge,  oouneel,  or  agents. 
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6.  J.  Bell,  kept  our  commercial  jurisprudence  on  a  level  with  the 
times,  but  they  have  frequently  regretted  that  they  had  not  the 
assistance  of  such  juries.  Had  it  not  been  for  this  divorce  between 
the  legal  and  the  commercial  interests,  perhaps  we  should  not  have 
seen  the  phenomenon  of  a  commercial  tribunal  trying  to  supplant  the 
courts  provided  by  the  law,  or  that  thinly  veiled  dislike  of  the  Court 
of  Session  which  is  shared  both  by  the  legal  and  commercial  com- 
munity in  the  most  populous  town  in  Scotland. 

4.  To  the  advantage  of  familiarising  the  public  and  the  legal  pro- 
fession throughout  Scotland  with  the  best  methods  of  conducting 
legal  business,  though  more  remote  than  those  already  described,  we 
are  also  disposed  to  attach  considerable  weight.  Neither  country 
litigants  nor  country  practitioners  can  fully  appreciate  an  institution 
so  isolated  as  the  Court  of  Session.  They  do  not  resort  to  it,  because 
they  do  not  see  or  know  it  in  operation,  and  its  risks  and  faults  are 
magnified  by  distance  and  ignorance.  Nor  would  the  incidental 
benefit  be  slight  of  showing  Sheriff  Court  practitioners  what  a  well- 
prepared  record  and  well-conducted  proof  is,  if  we  may  judge  from 
the  samples  of  Sheriff  Court  proceedings  that  at  present  come  before 
the  Court  of  Session. 

5.  The  concluding  advantage,  of  greater  despatch  in  the  decision  of 
causes,  would  be  felt  only  in  that  class  of  cases  which,  though  prepared 
for  trial  by  the  end  of  Session,  cannot,  through  any  cause,  be  tried  at 
the  sittings  after  Session.  There  would  be  an  opportunity  of  trying 
all  such  causes  in  the  following  vacation.  This  class  is  probably  not 
numerous,  but  if  a  winter  circuit  were  introduced,  at  other  towns  as 
well  as  Olasgow,  there  would  be  no  long  delay  in  adjourning  the  trial 
of  any  case  to  the  circuit  It  will  not,  however,  be  proposed,  in  the 
suggestions  presently  to  be  made,  to  do  away  with  the  option  of  trial 
before  the  Lord  Ordinary  during  Session,  or  the  heads  of  Division 
at  the  sittings  Trial  at  circuit  would  not,  therefore,  be  adopted  in 
any  case  unless  the  parties  were  satisfied  that  the  advantages  of  this 
would  outweigh  the  disadvantage  of  what  would  be^  at  furthest,  four 
months'  delay. 

On  the  other  hand,  the  disadvantages  which  might  be  apprehended 
from  trial  at  circuit  appear  to  be  these: — 1.  The  inconvenience  arising 
from  uncertainty  as  to  the  exact  time  when  a  case  would  be  called; 
2.  The  danger  of  cases  being  hurried  over  by  Judges  anxious  to  get 
away  from  circuit,  often  a  disagreeable  interruption  of  a  pleasant 
vacation;  3.  The  risk  of  cases  being  less  efficiently  conducted,  because 
good  counsel  would  not  attend  circuit  unless  specially  retained. 

We  do  not  think  these  apprehended  disadvantages  unreal;  on  the 
contrary,  we  are  certain  that  they  would  be  felt,  especially  on  the 
first  introduction  of  a  system  of  trial  at  circuit,  but  we  believe  they 
may  easily  be  exaggerated,  that  they  are  not  beyond  I'emedy,  and 
even  if  they  were  not  remediable,  that  they  do  not  counterbalance  the 
positive  advantages  already  enumerated.  As  to  the  first,  it  has  been 
found  a  very  great  grievance  in   England,  owing  to  the  immense 
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number  of  cases  set  down  for  trial  at  the  large  circaits^  many  of 
which  have  to  wait  long  before  they  are  called,  to  the  great  expense 
of  the  suitors,  and  a  considerable  number  of  which,  after  all  the 
expense  of  preparation  h&s  been  incurred,  are  not  called  at  all,  but 
either  referred  to  arbitration,  or  made  remanets.  It  must  be  evident, 
however,  that  it  will  be  long  before  the  number  of  cases  at  any  Scotch 
circuit  would  be  so  great  as  to  make  this  grievance  serious;  it  already, 
t^  some  extent,  exists  in  the  case  of  trials  at  the  sittings  in  Edinbaigh, 
with  the  additional  disadvantage  that  parties  or  witnesses  are  there 
brought  to,  and  kept  at,  a  greater  distance  from  home.  Somethinjir 
also  might  probably  be  done  to  prevent  this  evil  by  greater  care  in  the 
adjustment  of  the  order  in  which  cases  are  appointed  to  be  tried. 

The  second  disadvantage  has  also  been  experienced  in  England,  and 
even  with  us,  in  the  snmll  class  of  civil  cases — ^appeals,  now  heard  at 
circuit,  and  even  occasionally  at  criminal  trials.  Few  persons  who 
have  attended  circuit  will  fail  to  remember  allusions  to  the  hour  of 
dinner  or  the  first  train,  and  there  is  often  an  indisposition  to  hear 
full  argument  But  in  Scotland,  at  least,  this  tendency  mast  in  a 
considerable  degree  be  ascribed  to  the  fact  that  little  or  no  business 
of  importance  is  done  on  circuit,  and  it  would  be  checked  both  by  the 
judicial  conscience  and  by  public  opinion  if  circuit  became  a  real  Court 
for  the  despatch  of  business.  We  can  fully  sympathise  with  Judges  in 
their  dislike  to  hotel  life  and  hotel  charges,  and  readily  admit  that  they 
are  seldom  more  usefully  employed  than  in  checking  the  prolixity  and 
irrelevancy  of  counsel.  For  the  former  evil  we  fear  no  complete  cure 
can  be  offered,  unless  the  amount  of  business  performed  on  circuit  would 
justify  the  country  in  providing  lodgings  for  the  Judges,  as  in  England; 
but  it  may  be  observed,  as  some  mitigation,  that  the  expense  of  judges, 
not  on  the  justiciary  bench,  conducting  jury  trials  on  circuit,  are 
defrayed  under  the  44th  section  of  I  Will  IV.,  c  69,  and  that  the 
anomaly  of  the  Judges  on  that  bench  receiving  no  allowance  for  similar 
expenses  requires  only  to  be  pointed  out  to  be  removed.  It  cannot  be 
fairly  said  that  the  extra  and  occasional  duty  of  conducting  civil  jniy 
trials  was  taken  into  account  in  calculating  their  allowances  as 
justiciary  Judges,  and  if  this  duty  became  regular  and  more  onerous  it 
could  still  less  be  considered  as  covered  by  thesa  For  the  latter 
evil — the  prolixity,  of  counsel — the  Judges  have  the  remedy  in  their 
own  hands,  and  when  they  use'  it  with  discretion,  no  one  can  object 
to  it,  but  it  is  a  cure  worse  than  the  disease  when  a  party,  or  his 
advocate,  leaves  the  Court  with  the  well-founded  belief  that  his 
case  has  not  been  fairly  heard  out.  To  us,  and  we  believe  to  others, 
whose  opinion  is  of  more  value,  now  that  corruption  and  bias  frop 
interest  or  favour  have  disappeared,  impatience  and  the  love  of 
interruption  appear  amongst  the  chief  judicial  vices.  Is  it  vain  to 
hope  that  the  advance  of  professional  morality  which  has  put  an  end 
to  those  mortal  sins,  may,  in  time,  destroy  these  more  venial  ones? 

As  to  the  third  disadvantage  above  alluded  to,  arising  from  only 
junior  and  inferior  counsel  attending  circuit,  we  may  observe  that  it 
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would  certainly  be  lessened  if  civil  trials  at  circuit  became  more 
frequent,  and  the  expense  of  retaining  the  best  counsel,  it  must  be 
remembered,  (whether  for  trial  at  Edinburgh  or  the  circuit)  will  always, 
!M)  long  as  the  present  (and  probably  whatever)  rules  in  the  matter 
of  fees  obtain,  be  a  luxury  to  be  paid  for  by  the  litigant 

The  legislative  changes  which  would  be  necessary  to  cany  out  the 
views  above  indicated  would  be  slight,  for,  as.was  shown  by  the  state- 
ment of  the  existin<];  law,  parties  have  now  power,  if  they  choose  to 
Mgree  to  have  their  cases  tried  at  circuit.  What  is  wanted  is  rather  a 
change  in  professional  feeling  than  in  the  law,  and  that  the  law  on  the 
point  should  be  generally  and  clearly  known,  which,  it  is  believed,  it 
at  present  is  not  It  might  be  desirable,  however,  having  regard  to 
the  difficulty  of  getting  litigants  or  their  advisers  to  agree  to  anything, 
even  when  in  the  legitimate  interests  of  both  sides,  and  also,  to  the 
difficulty  almost  equally  great,  of  changing  the  current  of  professional 
opinion  when  it  has  long  set  in  one  direction,  to  provide  that  trials  of 
disputed  questions  of  fact,  where  the  cause  of  action  arose  in  the 
district  of  a  circuit,  should  take  place  at  the  circuit  town,  unless  either 
party  should  satisfy  the  Lord  Ordinary  or  the  Division  that  the  contrary 
was,  in  the  circumstances  of  the  case,  expedient 

Even  if  the  law  with  reference  to  jury  trial  were  left  on  its  present 
footing,  it  is  thought  no  sufficient  reason  can  be  assigned,  provided 
the  principle  of  trid  at  circuit  be  thought  good  in  itself  to  the  extent 
in  which  it  is  at  present  recognised,  for  not  giving  parties  the  same 
option  of  having  proofs  and  hearings  on  proofs  before  one  of  the 
Judges  on  circuit,  as  is  now  afforded  in  the  case  of  jury  trials.  It 
might,  indeed,  be  objected  that  cases  would  occur  in  which  the  Judge 
on  circuit,  being  a  Judge  of  Division,  there  would  not  be  a  full 
Court  to  review  his  decision  in  the  case  of  a  reclaiming  note.  But 
this  objection  might  be  obviated  in  various  ways — (1)  by  providing 
that  the  other  Judge  on  circuit  should  take  such  cases;  or  (2)  that 
another  Judge  should  be  called  in  when  they  came  to  be  heard 
on  reclaiming  note;  or  (3)  that  they  should  be  transferred  to  the 
Division  of  which  such  Judge  was  not  a  member. 

In  regard  to  one  class  of  cases,  consistorial,  under  which  class  we 
include  not  only  declarators  of  marriage,  legitimacy  and  bastardy, 
but  also  applications  for  protecting  a  wife's  property,  trial  at  circuit 
appears  to  offer  the  true  solution  to  the  dilemma  that  they  are  not 
o|ten,  from  their  expense,  to  the  poorer  classes,  yet  that  it  would  be 
inexpedient  to  confer  jurisdiction  in  them  upon  the  Sheriffs. 

If  the  option  of  having  proof  taken  at  circuit  were  extensively 
adopted,  there  would  be  an  additional  advantage  in  setting  free  a 
considerable  portion  of  the  time  of  the  Lords  Ordinaiy  in  Edinburgh 
for  the  determination  of  those  cases  which  depend  on  law  alone,  and 
which,  in  present  practice,  are  often  unfairly  delayed,  and  sometimes 
f  oi>  hastily  decided,  owing  to  the  pressure  of  proofs. 

The  difficulty  which,  a  short  time  since,  might  have  almost  pre- 
cluded hearings  on  proofs  at  circuit,  from  the  insufficiency  of  the 
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buttdinj^s,  and  inadequacy  of  the  law  libraries  at  the  ctrcoit  towns,  is 
now  almost  entirely  removed,  as  there  are  few  of  these  in  which  new 
Courts  have  not  been  provided,  and  the  nnclens^  at  least,  of  good 
libraries  formed  by  the  procurators,  whose  legal  education  and  attain- 
ments must  be  admitted,  by  impartial  observers,  to  have  made,  and 
to  be  still  making,  rapid  progress. 

The  smaller  extent  and  population  of  Scotland  undoubtedly  render 
the  want  of  civil  circuits  less  felt  than  it  would  be  in  England;  but^ 
on  reflection,  this  will  be  seen  to  be  a  difference  of  degree  only. 
The  northern  counties  of  Scotland  are,  in  effect,  as  remote  from 
Edinburgh  for  all  purposes  of  business  as  any  part  of  England  is  from 
London.  Glasgow,  and  the  other  commercial  towns  of  the  west, 
though  much  nearer  Edinburgh  than  their  parallels,  Manchester  and 
Liverpool  are  to  London,  cannot  be  said  to  derive  or  bestow  those 
mutual  benefits  which  we  have  pointed  out,  when  all  their  jury  trials 
and  proo&,  with  few  exceptions,  are  conducted  in  Edinbui^h. 

It  has  been  objected  to  the  proposal  of  having  proof  at  circuit  that 
the  most  or  most  expensive  witnesses  may  not  reside  in  the  neighbour- 
hood of  the  district  where  the  cause  of  action  arose,  but  this  (objection 
is  answered  by  considering  that  if  this  were  shown  to  the  satisCaction 
of  the  Lord  Ordinary  or  Division,  it  would  be  a  good  ground  for  not 
having  the  trial  at  circuit  But  such  cases  would,  we  believe,  be 
found  the  exception  and  not  the  rule.  All  real,  and  a  considerable 
number  of  personal,  actions  are  in  their  nature  local,  and  the  facts 
which  give  rise  to  them  centre  round  a  particular  place,  in  whose 
neighbourhood  the  necessary  witnesses  will  be  found. 

We  close  this  paper  with  the  remark  that  unless  something  be  done 
to  extend  the  business  of  the  circuits,  it  will  be  difficult  in  these  days 
of  economical  reform  to  justify  their  retention.  The  diminution  of 
serious  crime  *  is  matter  for  just  congratulation,  and  many  persons 
now  beliexe  that  with  the  diffusion  of  education,  we  may  reasonably 
look  forward  to  its  still  further  diminution ;  but  the  administration  of 
justice  is  rendered  ludicrous,  when,  circuit  afker  circuit,  two  Judges, 
an  advocate-depute,  assisted  by  another  member  of  the  Bar,  a  clerk, 
assisted  by  another  clerk,  a  few  young  advocates,  two  trumpeters,  and 
a  macer,  make  a  progress  through  the  country  to  try,  at  most,  an 
average  of  twenty  cases,  excluding  Glasgow.  The  Judges  feel,  and 
sometimes  give  expression  to  the  feeling,  that  they  are  not  treated 
with  respect  by  the  gentlemen  of  the  districts  through  which 
they  pass.  Let  the  cause  of  this  be  traced  to  its  source,  and  it 
will  be  found  to  be  that  no  institution,  however  venerable,  or 
in  itself  deserving  honour,  will  receive  it  unless  it  shows  its 
efficiency  by  its  work.  The  administration  of  the  law  in  Scotland 
can  ill  i^ord  these  periodical  exhibitions  of  its  most  eminent  repre- 

*  PenoDH  who  have  ezAiniaed  tbe  aUtistics  on  thb  tubjaefc,  admit  that  Mrioas  erin* 
haa  diminished  of.  lat«  y«Mtfa,  altbough  ihe  total  nomber  of  criminala  tried  in  Soodand 
baa  not  dtmiiiiabed.    The  reaaqn  why  fewer  oaaea  are  tried  at  draoit  is  alto  parti/  due 
I  being  now  sent  to  tbe  Sheriff  than  fonnerly. 


CIVIL  JXTRIBDlCrnOK  OP  THE  CIRCUIT  JUDOBS.  675 

sentatives  going  about  doing  next  to  nothing.  We  are  aware  that 
some  persons  would  be  disposed  to  accept  the  other  alternative — ^the 
abolition  of  the  circuits;  the  enlargement  of  the  criminal  jurisdiction 
of  the  Sheriffs,  by  giving  them  power  to  inflict  penal  servitude;  and 
the  remittal  of  all  capital  cases  to  Edinburgh  for  trial  before  the  High 
Court  But  for  the  reasons  we  have  stated,  which  apply  with  eqaal, 
if  uot  with  greater  force  to  criminal  than  to  civil  proceedings,  we 
should  see  with  regret  any  attempt  made  to  diminish  the  number  of 
cases  tried  in  the  districts  to  which  they  belong,  and  tried  by  the 
best  legal  intellects  the  country  afforda  The  remedy  appears  to  us 
to  be  in  the  opposite  direction,  not  in  abolishing  but  in  utilising  the 
Circuit  Court  by  the  introduction  of  civil  business  at  circuit  In 
the  belief  that  this  would  add  new  vigour  to  the  law,  because  it 
would  confer  substantial  benefits  on  those  who  have  to  resort  to  it  for 
the  assertion  of  their  rights,  we  have  thought  the  subject  deserves 
the  consideration  of  this  Society,  of  the  legtd  profession,  and  of  the 
publia 


ON    THE   EXTENSION    OF    THE   CIVIL   JURISDICTION 
OF  THE  CIRCUIT  JUDGES. 

Bt  henry  JOHNSTON,  Esq.,  Adyooatk. 

It  happened  to  me  last  summer  to  spend  a  few  hours  in  one  of  the 
Courts  of  the  English  Home  Circuit,  in  the  course  of  which  I  was 
naturally  led  to  compare  the  system  and  working  of  their  Court  and 
our  own.  The  conclusion  I  arrived  at  was,  that  it  is  now  fully  time 
for  our  circuits  to  receive  some  portion  of  that  public  attention,  which 
is  being  so  liberally  bestowed  upon  the  other  Courts  of  the  country. 

I  should  have  felt  some  diffidence  had  I  been  the  first  to  bring 
this  subject  before  your  Society;  but  I  felt  reassured  on  hearing  that 
my  friend  Mr  Mackay  had  promised  a  paper  upon  the  same  question, 
and  I  am  glad  to  say,  that  though  the  ground  we  take  is  widely 
different,  our  proposals  are  rather  complementary  than  conflicting. 

At  the  outset  I  would  wish  to  make  it  distinctly  understood  that  I 
in  no  way  advocate  the  adoption  of  the  English  system  of  Circuit 
Court  procedure.  I  believe  the  English  are  not  themselves  entirely 
satisfied  with  the  working  of  their  own  Court,  and  I  should  be  very 
sorry  to  see  ours  assimilated  in  any  great  degree  to  theirs.  What  I 
do  think  worthy  of  our  imitation  is,  the  amount  of  work  done — not 
necessarily  the  method  of  doing  that  work — and  it  is  simply  with  a 
view  of  making  our  Circuit  Courts  of  more  use  that  I  venture  to 
advocate  change. 

My  first  endeavour  shall  be  to  show  that  at  present  the  Circuit 
Court  of  Justiciary  has  not  sufficient  work  on  its  hands  to  justify  iA 
continuance,  and  that  much  of  that  work  might  be  withdrawn  to  an 
inferior  Court,  without  in  the  least  degree  injuring  the  cause  of 
justica 
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The  statistics  which  I  shall  lay  before  you  are  not  quite  so  complete 
as  I  should  have  liked,  but  they  are,  I  think,  quite  sufficient  to  war- 
rant the  conclusions  I  have  drawn  from  them.   , 

I  find,  from  a  digest*  of  the  parliamentary  statistics,  presented  by 
Mr  M'Lennan  to  the  Social  Science  Congress  in  1863,  that  the  avenge 
of  persons  tried  by  the  Circuit  Courts  of  Scotland, 

in  the  quinquennial  period  from  1841-45,  was  512; 

Do.  do.  from  1 846-50,  was  531 ; 

Do.  do.  from  1851-55,  was  439; 

Do.  do.  from  1856-60,  was  373; 

and  from  an  average  t  have  myself  taken  of  the  years  1861-^8, 1  find 
it  still  farther  diminished  to  336.  Now,  I  draw  no  conclusions  from 
these  figures  as  to  the  diminution  of  crime  in  the  cotmtry.  I  know 
that  that  does  not  depend  upon  these  statistics  alona  But  what  I  do 
say  is,  that  during  this  period  the  business  of  the  Circuit  Courts  has 
visibly  and  senwbly  diminished. 

The  next  table  -f  that  I  have  to  lay  before  you  is  an  analysis  of  the 
charges  against  prisoners  committed  to  the  Circuit  Courts,  in  the  three 
years  1860, 1863,  and  1868 — ^tbree  years  taken  at  hap-hazard  out  of 
the  last  ten,  but  which  by  chance  happen  to  present  the  largest  Dum- 
bers  I  could  have  picked  out 
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From  it  I  gather  two  facts  of  considerable  importance  to  my  argu- 
ment 

First,  that  out  of  an  average  of  357  persons  tried,  240,  or  67  per 
cent,  were  tried  in  Glasgow  alone;  and  only  117,  or  32  per  cent,  in 
the  other  circuit  towns,  including  the  large  manufacturing  town  of 
Dnndee. 

Second,  that  the  crimes  charged  divided  themselves  as  follows: — 
Out  of  an  average  of  357  there  were  163,  or  45  per  cent,  of  thefts 
and  offences  against  property,  without  violence;  87,  or  24  per  cent,  of 
robberies  and  house-breakings,  or  offences  against  property,  with  vio- 
lence; leaving  only  107,  or  30  per  cent,  for  the  total  number  of  more 
serious  crimes,  including  murder,  homicide,  rape,  concealment  of  preg- 
nancy, forgeiy  and  fraud,  offences  against  the  currency,  and  such  like, 
but  also  including  ordinary  assaults  and  night  poaching  cases,  etc. 

Now,  assuming  that  these  latter  107  cases  are  of  such  difficulty, 
and  the  crimes  of  such  a  heinous  nature,  that  the  supreme  criminal 
(Jourt  is  the  proper  place  for  their  trial,  I  deny  that  there  is  the 
least  necessity  in  reason  for  the  time  of  the  Judges  of  justiciary  being 
occupied  with  the  other  250  thefts,  robberies,  and  house-breakings. 
They  are  cases  which  present  no  difficulty  to  either  Judge,  jury,  or 
prosecutor,  and  the  only  and  simple  reason  for  their  coming  to  the 
Supreme  Court  at  all,  is  that  the  Judge  in  the  inferior  Court  has  not 
power  to  give  an  adequate  sentenca  Give  the  Sheriff  the  statutory 
power  of  sentencing  to  seven  years'  penal  servitude — a  power  which, 
I  think,  it  will  be  allowed  he  is  perfectly  competent  to  exercise — ^and 
these  cases  might  very  well  disappear  from  the  rolls  of  the  Circuit 
Court,  leaving,  as  a  residue,  107  cases  of  more  or  less  real  importance. 

In  these  days  it  might  be  a  question  whether,  economically  speak- 
ing, it  would  not  be  better  to  pass  such  a  law,  giving  the  power  of 
sentencing  to  penal  servitude  to  the  Sheriff,  and  to  withdraw  the 
remaining  cases  to  the  High  Court  of  Justiciary  in  Edinburgh, 
abolishing  the  circuits  altogether,  except,  perhaps,  in  the  city  of 
Glasgow. 

I  think  I  have  now  said  enough  to  warrant  the  statement  I  made 
at  the  outset,  that  it  was  time  that  public  attention  was  turned  to  our 
Circuit  Courts,  and  to  justify  me  in  making  a  proposal  for  increasing 
their  general  utility  to  the  nation.  For,  in  the  interests  of  the  due 
administration  of  justice  in  this  land,  I  would  rather  see  our  Circuit 
Courts  made  of  real  use  to  the  country,  than  see  them  abolished 
altogether,  which  I  consider  to  be  the  only  other  alternative. 

My  proposal  is,  that  the  civil  jurisdiction  of  the  circuit  Judges 
should  be  extended,  and,  if  necessaiy,  their  numbers  increased  from 
the  body  of  the  civil  Judges,  until  we  have  what  may  be  called  a 
genuine  civil  circuit,  and  that  such  circuit  should  be  held  three  times 
instead  of  twice  a-year.  To  effect  this,  I  would  propose  to  start 
afresh  from  the  point  where  the  framers  of  the  Jurisdiction  Act  of 
1745  began,  ancC  in  doing  so,  I  would  beg  to  call  your  attention  to 
this,  that  one  of  these  objects,  as  stated  in  the  34th  section  of  the 
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Act,  was  to  render  "  the  jurisdiction  of  the  Circuit  Oonrts  more  useful 
and  beneficial  to  his  Majesty's  subjects  in  that  part  of  the  United 
Kingdom  called  Scotland."  And  their  view  of  what  that  utility 
ought  and  should  amount  to,  is  distinctly  and  quaintly  made  known 
to  us  in  the  31st  section  of  that  Act,  whore  they  require  the  Judges 
on  circuit  to  remain  six  days  at  least,  for  the  despatch  of  business^  at 
every  town  in  which  their  Court  is  held.  Six  days'  business,  at  least, 
they  anticipated  should  follow  from  the  extended  utility,  which  they 
hoped  their  enactment  wonld  produce,  and  they  were  determined  that 
the  Judges'  convenience  should  not  interfere  with  it  How  different 
their  expectations  were,  from  the  picture  which  might  now  be  drawn 
of  die  business  and  proceedings  of  our  Circuit  (>)urts,  will  be  well 
understood  without  my  wasting  your  time  in  attempting  to  draw  it 

The  provision  of  the  Jurisdiction  Act,  to  which  I  have  referred 
above,  was  that  appeal  should  be  competent  from  the  judgment  of  the 
Sheriff  Court,  borough  court,  or  baron  court,  to  the  Judge  on  circuit, 
where  the  value  of  the  case  did  not  exceed  ^12,  atterwards.  raised  by 
o4!  Geo.  III.,  c.  67,  to  ^25,  but  that  only  after  final  judgment 

The  grounds  of  appeal  were  in  nowise  limited,  but  were  on  the 
merits  as  well  as  on  competency. 

I  am  aware  that,  in  the  different  phases  through  which  the  civil 
jurisdiction  of  the  Circuit  Court  has  since  passed,  it  has  seemed  good 
to  our  legislators  gradually  to  diminish  that  which  was  at  first  con- 
ferred, until  now  we  have  almost  none  left,  either  in  theory  or  practice. 
They  have  gone  upon  the  principle  of  speedy  finality  in  cases  of  small 
value,  and  I  am  aware,  therefore,  that  in  what  I  support  here,  I  shall 
seem  to  run  counter  to  the  experience  that  has  guided  them.  Still  I 
cannot  help  thinking  that  there  are  circumstances  in  the  present  state 
of  things  which  require  the  whole  matter  to  be  looked  at  in  a  new 
light,  and  which,  at  any  rate,  may  form  an  excuse  for  the  proposal 
which  I  make  with  a  view  of  increasing,  instead  of  still  further  dimi- 
nishing the  civil  business  of  the  Circuit  Court 

Under  the  action  of  the  policy  of  the  more  recent  Acts,  the  civil 
business  of  the  circuit  has  now  been  reduced  to  consist  merely  of 
appeals  under  the  Small  Debt  Act,  and  on  the  limited  grounds  stated 
in  that  Act  (the  number  of  which  appeals  is  itself  gradually  diminish- 
ing, as  the  provisions  of  that  statute  are  becoming  more  and  more 
exhaustively  explained  by  their  Lordships);  of  appeids  from  the  Ordi- 
naiy  and  Debts'  Recovery  Courts  of  the  Sheriff,  in  cases  under  £io, 
but  on  the  sole  ground  of  defect  of  jurisdiction;  of  appeals  from  the 
few  remaining  Courts  mentioned  in  the  Jurisdiction  Act;  and,  lastly, 
of  jury  trials,  under  the  Act  55  Geo.  IIL,  a  42,  and  relative  Acts— 
which,  however,  from  a  combination  of  circumstances,  vexy  rarely 
occur. 

In  fact,  it  is  a  most  common  thing  for  the  Judges  to  leave  a  circuit 
town  without  trying  a  single  civil  case;  and  if  there  are  one  or  two, 
it  is  a  Lirge  average. 

Now,  from  evidence  which  I  have  read  in  the  reports  of  the  present 


CIVIL  JUBISDICrriON  OP  THE  CIRCUIT  JUDGES.  67^ 

Law  Oourt  Commission,  it  would  appear  that  the  legal  profession  in 
the  country  is  not  by  any  means  unanimous,  in  approving  the  policy 
of  excluding  almost  all  review  by  the  Supreme  Court  of  cases  under 
•1^25  in  value;  and  I  am  persuaded  that,  if  the  demand  of  a  large 
party  in  the  countiy  is  acceded  to  by  Parliament^  and  the  office  of 
Sheriff-Depute  abolished,  the  objection  to  this  policy  will  be  greatly 
and  reasonably  increased. 

Farther,  there  is,  I  think,  in  the  body  of  evidence  led  before  that 
Commission,  a  veiy  distinctly  expressed  desire  for  the  greater  re- 
cognition of  the  abilities  and  services  of  the  Sheriff  Court  practi- 
tioners, and  for  more  importance  and  authority  in  the  Court  of 
Appeal  from  the  Sheriff. 

The  proposition  which  I  have  to  lay  before  you  is  one  which  will, 
I  think,  meet  most  of  these  points.  It  is  that  the  Circuit  Court  be 
made  the  compulsory  Court  of  Appeal  from  ^e  judgment  of  the 
Sheriff,  with  leave  granted  in  cases  under  ^25,  where  there  are 
special  circumstances  warranting  it,  and  which  the  Sheriff  must  be 
bound  to  specify,  and  without  leave  in  cases  over  JP25,  with  a  maxi- 
mum limit,  if  that  is  thought  necessary,  beyond  which  appeals  must 
go,  as  at  present,  to  the  Court  of  Session. 

In  considering  the  details  and  effect  of  this  plan,  it  is  necessary 
that  I  take  these  two  cases  separately. 

1st  That  in  which  the  constitution  of  our  Sheriff  Court  remains  as 
it  isw 

2d.  That  in  which  the  Double  Sheriffship  is  abolished,  and  the 
Court  made  to  consist  of  a  single  Judge. 

In  the  first  case,  then,  what  would  be  the  effect  of  such  a  measure? 

It  would,  I  think,  help  to  supply  the  Circuit  Court  with  a  suffi- 
ciency of  work,  without  which  it  ntust  continue  to  be  a  hollow  farce. 
That  work  would  be  of  a  nature  well  suited  for  the  decision  of  able 
Judges  in  a  somewhat  summary  manner;  while  there  would  be  no 
trouble  in  the  adjustment  of  pleadings  to  cause  delay.  Nor  need  we 
dread  the  withdrawal  of  such  cases  from  the  Court  of  Session ;  for,  as 
a  rule,  they  are  hardly  worthy  of  the  attention  of  the  whole  four 
Judges  of  a  Division  of  the  Inner  House. 

Farther,  it  would  go  a  certain  length — though  by  no  means  the 
whole — to  satisfy  the  legitimate  demands  of  the  Sheriff  Court  practi- 
tioners; giving  them  the  control,  unto  the  end,  of  such  cases  as  are 
suited  to  Sheriff  Court  decision ;  while  it  would  render  the  Circuit 
Bar  more  attractive  to  the  younger  members  of  the  Faculty  of 
Advocates,  who  are  at  present  being  driven  from  it  by  sheer  want  of 
work. 

But  how  would  it  affect  the  position  of  suitors  in  the  Sheriff 
Courts,  and  would  it  overtask  the  circuit  Judges? 

Before  answering  these  questions,  I  must  premise  that,  to  adapt 
such  a  plan  to  the  present  working  of  our  Courts,  there  would  be  of 
course  a  necessity  for  some  slight  changes  in  our  judicial  arrange- 
ments.   It  would  probably  be  necessary  that  a  regular  winter  circuit 
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be  instituted  for  the  whole  country,  and  not  for  QUsgow  only;  and 
this  would  require  a  slight  extension  of  the  Christn^as  recess,  at  the 
expense  of  the  week  in  February  and  the  spring  vacation, — to  which, 
in  itself,  there  would  not  be  much  objection.  It  would  also,  perha}>s, 
be  necessary  to  send  two  additional  Judges  on  the  Glasgow  circuit, 
and  to  diminish  the  criminal  business  by  increasing  the  Sheriffs' 
power  of  sentencing,  as  before  proposed.  Though  I  cannot  venture 
to  give  a  decided  opinion  on  this  subject,  yet  if  these  changes  were 
effected,  I  hardly  think  that,  judging  from  English  precedent,  there 
would  be  much  fear  of  the  Judges  being  overworked;  nor  would  the 
suitor  find  himself  in  a  worse  position  than  at  present  Four  months 
and  a-half  would  be  the  utmost  that  he  would  have  to  wait  for  the 
decision  of  his  appeal,  while  he  might  get  it  in  any  time  between  that 
and  three  weeks  or  a  fortnight  At  present  I  am  aware  that  it  is 
possible  at  times  to  get  an  appeal  decided  in  so  little  as  six  weeks, 
but  I  suspect  that  the  average  length  of  time  is  much  more,  aiid 
would  be  found  much  the  same  as  under  the  plan  proposed.  At  the 
same  time  he  would  have  the  benefit  of  a  cheap  but  weighty  decision 
brought  easily  within  his  reach,  while  the  Sheriff  Courts  would 
benefit  by  the  spectacle  of  that  authoritative  administration  of  justice 
in  civil  matters,  which  is  allowed  to  be  of  some  use  in  criminal  trials. 

In  the  second  place,  should  the  event  I  have  contemplated  take 
place,  and  the  Double  Sheriffship  be  abolished — an  event  which  the 
course  of  late  controversy  forbids  me  to  keep  out  of  sight  —  my 
proposal  would  necessarily  take  a  wider  form.  It  would  then  amount 
to  placing  the  Sheriff  Court  in  direct  connection  with  the  Supreme 
Court  of  the  country,  through  the  medium  of  the  circuit  Judges,  anti 
without  the  intervention  of  any  Sheriff-Depute  or  any  ambulatory 
Court  of  Sheriffs  The  Circuit  Court  would,  in  fact,  at  once  replace 
the  Sheriff-Depute,  and  perform  the  functions  of  the  Court  of  S^ion 
in  all  appeals  below  a  certain  value. 

Though  the  objection,  that  the  work  would  be  more  than  the 
circuit  Judges  could  undertake,  might  become  more  serious  than  in 
the  former  case,  yet  I  think  the  arguments  on  the  other  side  ai>e  all 
proportionably  strengthened. 

Nor  am  I  prepared  to  admit  that  the  work  would  be  too  much,  if 
heartily  set  about  If  all  necessary  facilities  wei«  given  in  the 
disposal  of  the  Court  of  Session  vacations,  and  by  the  attaching  of 
additional  Judges  to  the  circuits,  where  required,  I  think  the  difficnltie.s 
on  this  score  might  easily  be  obviated. 

Neither  do  I  think  that  it  need  be  pleaded  that  it  would  be 
derogatory  to  the  dignity  of  the  Bench  to  send  Judges  of  the  Supreme 
Court  to  do  the  work  hitherto  done  by  Sheriffs.  Better,  I  should 
say,  if  the  Double  Sheriffship  is  to  be  abolished,  that  the  best 
tribunal  we  have  at  command  should  replace  them,  than  that  a 
questionable  Court  should  be  created,  carrying  less  authority,  as 
expensive,  and  little  more  convenient  The  question,  of  course,  is — 
Have  we  this  tribunal  at  command?    The  circuit  certainly  is  there, 
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and  its  rolls  empty  of  cases.  The  Judges  are  there  also,  and,  if  I  may 
judge  by  the  tone  and  tendency  of  the  discussions  arising  out  of 
Lord  Ormidale's  pamphlet,  they  are  not  yet  so  overburdened  with 
work  in  the  Court  of  Session,  as  to  be  unable  to  give  sufficient  time 
and  attention  to  a  civil  circuit,  such  as  I  have  proposed. 

If,  then,  the  scheme  were  possible,  the  advantages,  I  believe,  would 
be  very  considerable.  Our  Courts  would  be  reduced  to  a  simplicity, 
and  a  uniformity  of  system,  which  they  have  not  at  present  Instead 
of  our  having  a  Sheriff  Court  complete  within  itself,  yet  dependent 
upon  the  Court  of  Session  for  the  final  decision  of  certain  of  its  cases, 
we  should  then  have  the  two  Courts  practically  a  uniform  and  united 
whole.  The  Sheriff  Court  would  be  but  an  outer  house  to  the  Court 
of  Session,  linked  thereto  through  the  medium  of  the  Circuit  Courts. 
The  two  would  be  brought  into  closer  contact,  and  thereby  the  whole 
administration  of  justice  in  the  country  would  come  under  the  more 
immediate  influence  of  the  Supreme  Court  The  authority  of  that 
Court  would  be  lent  to  the  decisions  of  the  inferior  tribunals,  from  the 
ease  with  which  an  appeal  could  be  taken,  even  in  cases  of  trifling 
amount^  to  the  circuit  Judges  as  representing  it  Nor  would  the 
expense  of  a  suit  be  increased,  as  the  number  of  possible  appeals  would 
be  diminished;  and  so  an  authoritative  judgment  would  be  brought 
home  to  the  door  of  every  man,  at  a  cost  not  disproportionate  to  the 
value  of  the  case.  At  the  same  time,  a  way  would  be  found  out  of  that 
dilemma  which  the  abolition  of  the  Double  Sheriffship  must  necessarily 
induce. 

I  merely  present  this  proposal  as  one  step  among  many  towards 
utilizing  the  Circuit  Courts.  It  by  no  means  excludes  others  also. 
It  would  go  hand  in  hand  with  the  suggestion  contained  in  Mr  Mac- 
kay's  paper,  and  also  with  another  most  admirable  plan,  hinted  at  rather 
than  proposed  in  the  October  number  of  the  Journal  of  Jurispru- 
dence, in  an  article  upon  the  extension  of  the  Sheriff's  jurisdiction — 
viz.,  that,  if  it  be  not  thought  expedient  to  give  him  jurisdiction  in 
cases  of  divorce  and  personal  atoatus,  these  might  veiy  well,  where  the 
parties  are  unable  to  meet  the  expense  of  a  Court  of  Session  trial,  be 
transferred  to  the  Circuit  Court  of  Justiciary. 

I  have  always  understood  that  the  origin  of  the  late  agitation  about 
Court  of  Session  reform  was  the  fact,  that  the  business  of  the  Court 
of  Session  had  been  found  to  be  gradually  diminishing.  The  legisla- 
ture has  with  intention  alienated  much  business  from  it  by  the  exten- 
sion of  the  Sheriff^s  jurisdiction;  much  more  has  been  silently  alien- 
ated by  the  lack  of  readiness  to  adapt  the  Court  to  the  wants  of  the 
country.  And  I  am  persuaded  that  now,  the  readiest  cure  for  these 
evils,  if  they  be  evils,  and  the  remedy  which  will  give  the  greatest 
satisfaction  to  the  country  generally,  will  be  to  go  and  meet  that 
business  in  some  such  manner  as  is  here  proposed,  rather  than  to  wait 
to  see  it  come  back^of  its  own  accord. 
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It  is  not  qnite  easy  to  place  Lord  Manor  in  his  proper  niche  among 
Parliament  House  worthies.  Tet  few  of  them  are  more  deserving  of 
a  good  position.  He  sat  on  the  Bench  for  so  short  a  time,  that  it  is 
not  of  the  Judge  but  of  "  the  human-hearted  man  we  loved  "  that  we 
must  speak. 

Geoboe  Dukdas  was  third  son  of  the  late  James  Dnndas,  Esq.  of 
Ochtertyre,  Clerk  to  the  Signet.  He  was  of  the  family  of  Dundas  of 
Manor — a  Clackmannanshire  branch  of  the  House  of  Dundas  of 
Dundas.  He  was  bom  in  1802,  and  received  his  early  education  at 
the  High  School  of  Edinburgh,  where,  under  Carson  and  Pillans, 
were  laid  the  solid  foundations  of  that  classical  scholarship  which  be 
never  abandoned.  From  the  High  School  he  went  to  the  University 
of  Glasgow,  and  thence  to  BaUiol  College,  Oxford,  where  he  left 
behind  him  no  mean  reputation. 

The  number  of  Scots  who  found  their  way  to  the  English  Uni- 
versities in  those  days  was  comparatively  small,  and  they  were, 
perhaps,  less  apt  to  bring  away  with  them  true  English  culture  than 
an  affectation  of  English  isolation  from  the  rest  of  Europe  in  the 
matter  of  the  pronunciation  of  Latin,  and  a  feeling  akin  to  pity  for 
those  of  their  countrymen  who  were  educated  on  the  north  of  the 
Tweed.  Not  so  with .  Lord  Manor.  He  carried  to  Oxford  such  a 
well  grounded  scholarship  as  enabled  him  to  compete  on  equal  terms 
with  the  best  pupils  from  the  English  public  schools.  He  super- 
induced upon  it  all  the  elegance  and  fastidiousness  which  the  higher 
cultivation  of  Oxford  could  teach,  and  he  brought  back  again  the  fine 
broad  vowel  sounds  which  he  had  carried  south,  which  he  had  been 
all  the  more  respected  in  Oxford  for  refusing  to  give  up,  and  which 
enabled  him  in  after  life  to  communicate  freely  in  Latin  with 
continental  scholars.  He  used  to  repeat  with  satisfaction  the  remark 
of  a  Norwegian  bishop,  whom  he  met  on  an  expedition  to  Norway  in 
pursuit  of  his  favourite  pastime  of  fishing — '*Te  primum  Aiiglorum 
penitxis  intelleari;"  and  it  is  not  long  since  his  command  of  Latin  in 
an  intelligible  form  enabled  him  to  relieve  the  solitude  of  a  patriarchal 
Icelandic  bishop  who  came  here  for  surgical  treatment,  and  with 
whom  he  used  to  go  and  converse. 

Lord  Manor  married  one  of  the  daughters  of  the  late  Colin  Mac- 
kenzie, Esq.  of  Portmore,  by  whom  he  leaves  a  large  family.  We  would 
not  willingly  intrude  into  the  privacy  of  domestic  aff(totions;  but  he 
who  would  paint  Lord  Manor  without  noticing  his  tender  nature,  and 
without  illustrating  his  life  with  classic  allusion,  must  necessarily 
omit  some  of  the  most  characteristic  features  of  the  portrait 

His  grief  for  the  greatest  of  domestic  bereavements  seemed  to 
shake  his  whole  being.  Many  weeks  after,  he  still  complained  of  the 
Ctwj  AVfTvoi  which  he  had  so  often  read  of  without  realising.  Many 
thought  he  never  would  have  recovered;  and  though  after  a  time 
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his  mind  regained  its  wonted  calm,  we  doubt  if  his  physical  strength 
ever  afterwards  was  what  it  had  been,  and  it  was  reduced  by  more 
than  one  severe  illness  soon  after.  When  recovering  from  one  of 
these,  we  once  found  him  sitting  in  his  chair  reading  Juvenal  He 
rose  with  this  salutation — "  Listen  to  this,  and  i;ell  me  whether  any 
of  your  modem  poets  has  given  us  nobler  precepts? 

"Nil  dicta  fcBdum  visuque  hsBC  limina  tongat 
Intra  qusd  nuer  est. 

Maxima  deoetur  puero  reverentia.  Siqnid 
Torpe  paras  ne  tu  pueri  oontemseris  annos 
Sed  peccatoro  ol»tet  tibi  filins  infans." 

His  scholarship  was  not  confined  to  the  dead  languages,  but  em« 
braced  besides  a  fair  knowledge  of  continental  literature,  a  large 
acquaintance  with  all  the  best  English  classics,  and  a  thorough  mastery 
of  our  early  Scottish  literature.  He  gave  practical  proof  of  the  latter 
in  the  edition  of  "  Qawain  Douglas's  Virgil/'  in  the  preparation  of 
which  for  the  Bannatyne  Club  his  name  is  interestingly  associated 
with  the  late  Lord  Butherfiird.  In  appreciation  of  his  high  literary 
merits,  he  received,  from  the  University  of  Edinburgh,  the  degree  of 
Doctor  of  Laws. 

He  came  to  the  Bar  in  1826,  and  was  soon  in  high  repute  as  a 
sound  lawyer  and  an  admirable  writing  counsel  In  this  department 
he  particularly  shone.  He  never  had  any  relish  for  the  bustle  of  the 
forum,  but  he  was  deeply  read  in  law,  had  an  able  pen  and  command 
of  a  pure  style,  which  make  his  "Cases"  models  of  forensic  writing. 
There  was  not  in  his  character  enough  of  that  self-assertion  and 
aggressiveness  which  are  necessary  to  acquiring  large  practice  as  a 
senior  counsel;  but  he  had  a  great  deal  of  business  of  the  kind  most 
calculated  to  cultivate  and  call  forth  intimate  acquaintance  with  our 
system  of  land  rights  and  the  law  of  succession,  and,  therefore,  to 
finish  and  perfect  his  education  as  a  lawyer.  Up  to  the  time 
when  he  went  upon  the  Bench  he  retained  a  very  extensive  practice 
as  a  chamber  counsel,  enjoying  much  of  the  confidence  both  of  the 
public  and  of 'the  legal  profession.  He  was  appointed  Sheriff  of 
Selkirkshire  in  1845,  and  in  1855  he  was  made  Vice-Dean  of  Faculty, 
a  desire  having  been  felt  to  restore  the  office  to  its  old  dignity  by 
conferring  it  on  one  who  might  fairly  look  forward  to  the  Bench,  instead 
of  making  it  merely  a  complimentary  position  to  be  occupied  by  one 
who,  though  enjoying  the  confidence  of  the  Bar,  seeks  no  farther  promo- 
tion. During  the  greater  part  of  his  tenure  of  this  office,  the  Lord 
Justice-Clerk  was  Lord  Advocate  and  absent  in  London  attending  to 
his  Parliamentary  and  official  duties.  Lord  Manor  was  thus  thrown 
in  an  unusual  degree  into  personal  contact  with  his  brethren  at  the 
Bar. 

With  such  a  man  it  could  not  but  follow  that  this  intercourse  led 
to  the  establishment  of  the  firmest  and  wannest  relations  with  his 
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brethren.  It  had  been  a  marked  feature  of  his  life,  that  personal 
contact  always  ended  in  his  winning  the  strongest  esteem  and  regard, 
even  from  men  who  differed  from  him  in  politics;  and  when  political 
differences  had  more  influence  on  personal  relations  than  they  now 
have,  he  had  no  more  cordial  friends  than  Lords  Gillies  and  Gorehouse, 
Thomson,  and  Lords  Gockbum  and  Rutherford;  and  the  most  deli* 
cately  appreciative  notice  of  his  character  is  due  to  the  Liberal  press. 

In  1868  his  solid  judicial  attainments  received  the  highest  recog- 
nition by  his  elevation  to  the  Bench.  He  took  the  name  of  the  old 
family  estate.  He  died  within  a  few  days  of  the  completion  of  his  first 
judicial  year. 

The  irksome  and  oppressive  duties  of  the  Junior  Lord  Ordinary 
and  Bill  Ghamber  Judge  were  those  least  suited  to  the  character  of 
his  mind  and  least  adapted  to  bring  out  the  strong  features  of  his  legal 
acquirements;  but  he  faced  the  responsibilities  of  his  position  with 
the  utmost  assiduity,  and  his  anxious  conscientiousness  caused  the  dis- 
charge of  judicial  duties  to  be  to  him  even  more  laborious  than  they 
roust  necessarily  have  been  to  an  ordinary  man,  and  he  came  to  the 
task  at  a  period  of  life  somewhat  later  than  is  usual,  and  with  a  con- 
stitution the  strength  of  which  had  been  already  impaired. 

We  concur  with  the  writer  in  the  Scotsman  already  referred  to: — 
"  That  a  man  of  moral  qualities  so  high,  and  of  intellect  so  good  nata-> 
Orally,  and  so  thoroughly  cultivated,  should  not  have  made  an  excellent 
Judge,  it  is  impossible  to  believe.''  But  from  the  shortness  of  the 
period  during  which  he  survived  his  elevation,  his  memory  will  be 
associated  less  with  the  Bench  than  with  his  position  at  the  Bar, 
from  which  he  had  been  so  short  a  time  removed,  that  no  one 
has  forgotten  his  naturally  powerful  figure,  his  keen,  dark,  lustrous 
eye,  and  his  lips  ever  ready  to  form  into  a  humorous  smile  as  he 
listened  or  gave  utterance  to  some  quaint  story  or  appropriate 
quotation. 

His  ready  sympathy  with  all  members  of  the  profession  who  sought 
his  aid  in  questions  of  diflBculty,  his  sound  counsel,  ever,  whether  in 
pleading  or  in  professional  conduct,  in  favour  of  the  upright,  the 
honourable,  and  the  candid,  and  his  large-hearted,  open-handed,  un- 
ostentatious generosity,  endeared  him  to  his  brethren  to  a  singular 
degree.  His  manly  virtues,  sensitive  honour,  and  large  accomplish- 
ments, made  up  a  character  which  will  be  long  and  pleasantly  re- 
membered. In  the  words  of  the  writer  already  quoted — "  A  gentle, 
guileless,  loveable  human  spirit,  he  kept  as  free  A-om  the  baser  taints 
and  burdens  of  earth  as  if  he  had  been  ready  and  unencumbered  for 
instant  summons  to  that  far  home  of  the  weaiy  which  is  unearthly 
and  incorruptible," 
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Judge-made  Law — The  FiscaVs  Evidence, — Ne  judex  transeat  in 
legislatorem  is  a  warning  delivered  by  Lord  Bacon.  We  remembered 
it  on  perusing  a  recent  decision  by  the  Court  of  Justiciary,  Ferguson 
V.  Webster.  An  accused  person  desired  to  have  the  testimony  of  the 
Procurator-Fiscal.  This  demand  was  refused  by  the  first  Judges,  and 
their  refusal  has  been  confirmed  on  appeal.  On  what  particular 
point  the  accused  required  the  testimony  of  his  prosecutor  does  not 
appear  from  the  report,  though  we  infer,  from  some  observations 
made  on  the  Bench,  that  the  Fiscal  was  not  alleged  to  have  been  an 
eye-witness.  Be  this  as  it  may,  the  decision  of  the  Court  of  Review 
is  quite  general  Henceforth  it  is  law  that  a  Procurator-Fiscal  is  not 
examinable  on  either  side  as  a  witness  in  a  criminal  prosecution  with 
which  he  is  officially  connected.* 

Such  is  the  law  declared  by  our  Suprieme  Judges  in  1869.  Let  us 
now  turn  to  the  law  made  by  our  Legislature  in  1853.  Sec.  3  of 
the  statute  16  and  17  Vict,  c.  20,  enacts  that — 

"  It  shall  be  competent  to  adduce  and  examine  as  a  witness,  in  any 
action  or  proceeding  in  Scotland,  any  party  to  such  action  or  pro- 
ceeding.*' 

Note  the  clear,  strong,  unambiguous  words.  Any  party  to  any 
action  or  proceeding  is  examinable  as  a  witness,  except  (as  the  section 
goes  on  to  provide)  the  accused  in  a  criminal  trial,  and  the  accused's 
wife  or  husband.  There  are  other  exceptions  which  have  no  place 
in  this  discussion. 

Is  the  Procurator-Fiscal  a  party  to  the  proceeding  instituted  in  his 
name  and  at  his  instance?  If  he  is  not  (and  we  do  not  see  how  this 
negative  is  to  be  reached),  then  what  barrier  is  there  to  his  exami- 
nation? If  he  is  (and  we  do  not  see  how  this  aflBrmative  can  be 
avoided),  then  the  statute  makes  him  examinable  per  expressum. 
The  conclusion  seems  irresistible;  the  Legislature  declares  one  thing, 
the  Judges  decide  another. 

Let  us  see  the  reasons  given  for  the  decision.  The  Lord  Justice- 
General,  after  noticing  the  exception  whereby  the  husband  or  wife  of 
an  accused  is  excluded,  adds — 

"But  the  Legislature  can  only  be  silent  in  reference  to  a  public 
prosecutor  as  being  out  of  the  question" 

Out  of  the  question !  With  all  due  respect,  we  ask  by  whose  authority 
has  the  public  prosecutor  been  put  out  of  the  question?  Is  not  this  to 
assume  the  very  matter  in  issue?  The  Legislature,  saying  that  any 
party  is  admissible,  cannot  have  meant  that  a  public  prosecutor  should 

*  It  is  a  matter  of  famiUM*  practice  to  make  the  Fiscal  one  of  thtf  decUntioii 
witnei«ei-^«  practice  which,  it  is  presamed,  is  not  affected  by  thin  drciMion.  The 
Fiscal  wiU  henceforth,  aa^heretofore,  be  inserted  as  a  witn^M  in  the  Cruwu  list.  We 
note  this  for  the  sake  of  accuracy,  passiiig  over  as  oniieaded  any  argument  thenoo 
arising  in  support  of  our  Tiews, 
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be  admissible.  Is  this  legitimate  reasoning?  To  ns  it  seems  capable 
of  proving  anything. 

For  example,  suppose  that  the  question  had  arisen  under  the 
statute  for  the  first  time  as  to  admitting  the  pursuer's  evidence  in  a 
civil  suit  We  can  imagine  an  objector  pleadiAg  that  the  statute  was 
silent  as  to  the  pursuer  of  a  civil  suit  as  being  "  out  of  the  question," 
Nobody  ever  dreamt  of  such  a  construction.  But  in  logic,  is  it  not 
equally  valid? 

Before  the  Act  passed,  neither  public  prosecutor  nor  private  prose- 
cutor were  examinable.  The  statute  has  used  words  broad  enough 
to  include  both.  A  private  prosecutor  is  admittedly  a  competent 
witness.     On  what  principle  is  the  one  taken  and  the  other  left? 

Lord  Deas  says,  according  to  the  report: — 

"  If  the  prosecutor  is  to  be  admitted  to  be  examined,  so  must  the 
accused;  and  that,  it  has  been  decided,  is  inadmissible." 

It  has  been  decided  that  in  criminal  suits  at  the  instance  of  a  private 
party,  the  accused  is  not,  while  the  prosecutor  is,  admissible.  Nor 
does  the  statute  su£fer  any  other  construction.  Here  the  Judges  draw 
a  line,  which  the  statute  does  not  draw,  between  public  and  private 
prosecutors  in  criminal  causes. 

Practically  this  matter  is  not  of  great  importanca  It  is  not  often 
that  an  accused  can  need  the  testimony  of  the  Lord  Advocate,  the 
Advocate-Depute,  or  the  Fiscal.  Even  if  he  did,  special  provision 
might  be  made,  and  would  require  to  be  made,  in  consequence  of 
this  decision.  What  we  have  endeavoured  to  present  here  is  a 
question  of  considerable  importance  in  point  of  principle.  We  yield 
to  none  in  respect  for  the  eminent  Judges  whose  decision  we  have 
thus  freely  criticised.  But  it  humbly  seems  to  us  that  the  Court  has, 
in  this  instance,  assumed  to  itself  a  discretionary  power  which  the 
Legislature  had  clearly  excluded.  As  we  began,  so  we  finisli  with  a 
quotation  from  Lord  Bacon: — "  Optima  lex  quae  minimum  rdinquit 
arbitriojudids;  optimus  judex  qui  minimum  sibi" 

The  Vacancy  on  the  Bench, — ^The  resolution  which  the  Government  has 
taken  not  to  fill  up  the  vacancy  on  the  Bench  has  naturally  caused 
some  annoyance  both  to  several  hundred  suitors  who  have  cases  in  Lord 
Manor's  roll,  and  to  the  profession.  While  many  are  willing  to  hear 
what  Government  has  to  say  in  justification,  no  one  appears  to  r^ard 
the  unprecedented  step  said  to  be  decided  on  with  favour,  except  the 
procurators  of  Glasgow,  who  are  always  eager  to  give  Edinbuigh  a  slap  in 
the  face.  The  legal  profession  in  Edinburgh  is  certainly  understood  to  be 
opposed  to  it;  but  the  Faculty  of  Advocates,  instead  of  at  once  protesting, 
as  it  might  have  done,  has  taken  the  more  moderate  course  of  directing,  on 
the  motion  of  the  Dean,  an  immediate  inquiry  into  the  state  of  Outer 
House  business.  The  Faculty  has  no  desire  to  protect  useless  offices. 
It  feels  that,  while  it  has  many  eager  and  unreasoning  enemies,  its  own 
legitimate  interests,  in  the  meantime,  are  quite  safe  in  the  hands  of  the 
Dean,  the  Lord  Advocate,  and  the  public  of  Scotland;  and  it  is  averse 
to  make  premature  representations,  which  might  appear  to  arise  rather 
from  self-interest  than  from  a  deliberate  consideration  of  the  necessities 
of  the  case.    We  also  are  not  inclined  to  give,  as  yet,  a  decided  opinion 
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upon  the  general  question.  But  we  must  point  out,  that  a  resolution  to 
override  an  existing  law  always  imposes  a  very  serious  responsibility  on  a 
Government,  and  on  those  who  force  it  upon  them.  In  this  instance  it  is 
remarkable  that  the  Cabinet  should  so  resolve  at  the  time  when  a  Boyal 
Commission  is  inquiring  into  the  judicial  system  of  Scotland,  and  may  be 
expected  shortly  to  report.  That  the  Cabinet,  or  any  of  its  members,  have 
resolved  to  ignore  that  Commission,  we  cannot  believe ;  for  even  Mr  Lowe, 
Mr  Ayrton,  and  Mr  Baxter,  can  scarcely  be  guilty  of  such  discourtesy 
to  the  gentlemen  who  compose  it,  to  the  late  Government  by  whom 
it  was  named,  and  to  the  Crown  itself  under  whose  authority  it  sits. 
If,  on  the  other  hand,  we  regard  the  action,  or  omission,  of  the  Gk)vem- 
ment  as  intended  to  facilitate. the  practical  adoption  of  an  expected 
recommendation  of  the  Commission  or  resolution  of  Parliament  to  reduce 
the  number  of  the  Judges  in  the  Supreme  Court,  the  answer  is  obvious, — 
and  although  the  Glasgow  Faculty  of  Procurators  with  a  becoming 
delicacy  of  feeling  refrained  from  noticing  it,  others  have  not, — that  in 
the  course  of  nature  there  will  be  such  a  number  of  resignations, 
^vithin  a  few  years,  perhaps  even  before  an  Act  can  be  passed,  as  to 
admit  of  any  amount  of  reduction  that  can  be  reasonably  desired.  If 
this  be  the  case,  the  only  justification  for  the  step  which  suggests  itself 
is  that  the  work  in  the  Outer  House  has  become  so  much  less  than  it 
was  recently,  that  the  four  remaining  Judges  are  quite  able  to  do  it. 
We  do  not  enter  upon  this  question,  believing  that  the  inquiries  now 
1)eing  made  by  the  Faculty  of  Advocates  will  throw  a  clearer  light  on 
the  subject  than  we  now  possess.  But  we  apprehend  that  the  Act  of 
Union,  and  the  statutes  under  which  the  Court  sits,  are  alike  set  at 
defiance  by  this  step  which  the  ministry  have  taken;  and  we  cannot 
help  tliinkLig  that  even  if  there  were  too  little  work  for  the  five  Lords 
Ordinary,  the  only  constitutional  course  open  to  the  Government  was 
to  supply  the  vacancy  at  once  in  terms  of  the  statutes,  and  apply  to 
Parliament  when  it  meets  for  further  powers. 

One  general  observation,  however,  we  may  be  permitted  to  make. 
We  trust  that  there  are  yet  left  in  the  country  a  majority  of  sensible 
men,  who  will  refuse  to  allow  the  judicial  office  to  be  degraded  to  the 
level  of  a  clerkship.  A  Judge  ought  to  have  leisure  and  income 
such  as  will  make  his  position  as  desirable  as  that  of  a  successful  merchant 
or  lawyer.  K  he  has  not  both,  there  is  no  inducement  for  able  men 
to  enter  the  profession;  and  none  for  the  best  lawyers  to  accept  of  a  seat 
on  the  bench.  An  increase  of  the  salaries  of  Scotch  Judges  is  on  this 
ground  most  desirable.  Whether,  while  increasing  their  salaries,  their 
number  ought  to  be  diminished,  is  another  question,  which  this  is  not  the 
time  to  answer.  But  we  must  protest  against  any  answer  being  given 
to  that  question  which  will  involve  the  degradation  of  our  Judges  into 
mere  journeymen,  toiling  for  their  bread  under  the  jealous  surveillance 
of  Mr  Lowe,  and  other  representatives  of  the  penny  farthing  school  of 
politicians.  Payment  by  results  is  a  very  good  principle  if  it  be  not  abused, 
and  if  the  cliaracter  of  the  results  be  left  to  the  adjudication  of  competent 
and  impartial  persons.  But  the  working  of  a  judicial  system  must  be 
tested  by  its  results  in  the  long  run,  and  not  by  such  hasty  and  easily 
gathered  wisdom  as  may  be  taught  to  cabinet  ministers  by  an  article 
in  the  Pall  Mall  Gazette,  and  a  few  interviews  with  disappointed  litigants 
or  jealous  and  discontented  lawyers. 
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Appointment  ofProeuraior-Fiicalfar  Mid-LoAian. — ^Mr  Maurice  Lothian 
having,  on  account  of  failing  heaJth,  resigned  his  appointment  as  Pro- 
curator-Fiscal for  Mid-Lothian,  Sheriff  Davidson  has  selected  Mr  Bobert 
Laidlaw  Stuart,  W.S.,  of  the  firm  of  Stuart  &  Cheyne,  to  fill  the 
vacant  office. — Scotsman. 

We  learn  from  the  same  journal  that  the  Incorporated  Society  of 
Solicitors-at-Law,  who  have  the  exclusive  right  of  practising  before  the 
Sheriff  Court  of  Mid-Lothian,  have  passed  and  transmitted  to  the  Sheriff, 
to  the  Lord  Advocate,  and  to  the  Home  Secretary,  resolutions  setting 
forth  that  this  office  has,  from  time  immemorial,  been  filled  up  from  the 
local  bar,  and  expressing  surprise  and  regret  that  the  Sheriff  has 
selected  a  stranger  while  there  were  men  at  his  own  Bar  quite  able  to 
discharge  the  duties  of  public  prosecutor.  A  third  resolution  declares 
that  anything  done  by  the  bench  towards  the  bar  which  affects  un- 
favourably the  professional  standing  of  its  members  must  seriously 
injure  them  in  the  eyes  of  the  public,  and  that  the  Society  considered 
that  the  filling  up  of  the  office  of  Procurator-Fiscal  in  the  way  it  has 
been  done  is  calculated  to  have  this  effect. 

Sheriff  Davidson,  in  his  evidence  before  the  Bojral  Commission,  de- 
scribed the  Solicitors-at-Law  as  a  "  very  respectable  body  of  gentlemen," 
and  seemed  inclined  to  defend  them  in  the  continued  possession  of  their 
privileges.  It  has,  therefore,  excited  some  surprise,  even  among  those 
who  with  ourselves  are  in  favour  of  relaxing  the  exclusive  rights  which 
have  been  established  in  favour  of  local  corporations  of  legal  practi- 
tioners, that  he  should  have  passed  over  a  body  which,  though  few  in 
number,  contains  within  it  more  than  one  quite  equal  in  experience  and 
ability  to  the  gentleman  he  has  chosen,  and  one  at  least,  Mr  Saunders, 
whom  public  opinion  declares  to  be  pre-eminently  fit  for  the  office. 
Few  deny  that  this  appointment  has  been  made  with  an  honest  desire 
to  get  an  efficient  Fiscal,  and  one  whom  the  Sheriff  will  find  a  useful 
"haiid"  in  the  investigation  of  "crime"  (see  evidence  before  Eoyal 
Commission,  p.  40),  and  no  one  desires  to  disparage  the  character  or 
talents  of  Mr  Stuart;  but  it  must  be  admitted  that,  by  raising  this 
little  storm,  and  disregarding  the  natural  suggestions  of  good  feeling 
and  justice,  the  learned  Sheriff  has  done  what  he  could  to  break  down  his 
own  defence  of  the  present  system  of  appointing  procurators-fiscal,  and 
to  secure  the  early  transfer  of  this  patronage  from  Sheriffs  to  the  Home 
Office  or  the  Lord  Advocate.  The  office  of  Procurator-Fiscal  of  Mid- 
Lothian  has  a  salary  of  £1650,  which,  augmented  by  fees,  and  diminished 
by  other  charges,  gives  a  net  income  of  nearly  £1500  a-year. 

Dundee  Law  Lectures, — ^We  are  glad  to  learn  that  the  enterprising  and 
earnest  lawyers  of  Dundee,  have  again  secured  a  winter  course  of  law 
lectures  for  the  benefit  of  their  law  clerks.  Sheriff  Smith  opened,  on 
.Nov.  19,  with  a  lecture  on  the  "Legal  Theory  of  the  State;"  Mr  W.  B. 
Dunbar,  on  Nov.  26  and  Dec.  3  and  10,  is  to  treat  of  "Criminal  Law;"  Mt 
Andrew  Hendry,?on  Dec.  17,  of  the  "Practical  Obiect  of  the  Profession;** 
Mr  J.  D.  Grant,  on  Jan.  7  and  U,  of  "  Land  Eights;"  Mr  More  and  Mr 
Thornton,  on  Jan.  21  and  28,  of  subjects  not  yet  announced. 

SolicUon  in  the  Supreme  Courts, — The  following  gentlemen  have  been 
admitted  members  of  the  Society  of  Solicitors  before  the  Supreme  Courts 
in  Scotland,  viz.  .-—William  John  Shiress,  Alexander  Gordon,  John 
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Adam  Gillespie,'  John  JMacmiUan,  Robert  William  Will,  Mr  Hugh 
Martin  and  Mr  Robert  Collie  Gray. 

Judicial  Addresses. — Want  of  space  prevents  us  from  noticing  at 
present  the  interesting  addresses  on  legal  subjects  recently  deUvered  by 
Professor  Lorimer  at  opening  his  class  on  Public  Law,  Mr  John  McLaren 
at  the  beginning  of  the  Session  of  the  Scots  Law  Society,  and  others. 

Obituary. — ^David  Monypenny  Adamson,  Esq.,  (Adamson  &  Gulland), 
S.S.C.  (1850),  died  at  Edinburgh,  Nov.  4. 

THOBiAS  Eraser,  Esq.,  late  of  Eskadale,  Strathglass,  and  of  Bolton 
Street,  Piccadilly,  Advocate  (1827),  LL.D.,  died  at  Florence,  Nov.  2. 
Mr  Eraser  studied  both  at  Leyden  and  Edinburgh.  Shortly  after  he 
had  been  admitted  to  the  Bar,  he  "  attached  himself,"  says  the  Inverness 
Courier,  "  to  the  London  press,  and  was  for  about  fifteen  years  resident 
in  Paris  as  correspondent  of  the  Morning  Chronicle.  His  letters  during 
the  latter  part  of  the  reign  of  Louis  Philippe,  and  also  at  the  important 
period  of  the  coup  d^etdt,  were  remarkable  for  spirit  and  copious  informa- 
tion. Subsequently  he  held,  the  office  of  Secretary  to  the  Hudson  Bay 
Company,  but  was  forced  to  relinquish  it  a  few  years  since  on  account 
of  failing  health.  Having  disposed  of  his  patrimonial  property  in  this 
coimty  to  Lord  Lovat,  Mr  Eraser  continued  to  reside  in  London  or  on 
the  Continent,  and  had  a  wide  circle  of  friends  and  acquaintances,  by 
whom  he  was  highly  esteemed  for  his  genial  companionable  qualities, 
his  hospitality,  and  goodness  of  heart.  Among  his  intimate  friends  was 
Thackeray,  and  on  one  of  the  novelist's  visits  to  Paris,  when  recording 
in  his  ballad  of  'Bouillabaisse'  the  various  changes  that  had  taken  place, 
he  was  delighted  to  be  able  to  say,  *  There's  laughing  Tom  is  laughing 
yet.*  And  many  will  sigh  to  think  that  they  will  hear  that  cheerful 
lau^h  no  morel" 

George  Vere  Irving,  Esq.,  of  Newton,  Advocate  (1837),  died  at 
5  St  Mark's  Crescent,  Regent's  Park,  London,  Oct.  29. 

Alexander  Gordon  Sutherland,  Esq.,  W.S.  (1829),  died  at  Edin- 
buigh,  Oct.  25. 

William  Brand,  Esq.,  W.S.  (1834),  Secretary  to  the  Union  Bank  of 
Scotland,  Edinburgh,  died  at  Edmburgh,  Oct.  18. 


COURT    OF    SESSION. 
{Reporied  by  William  Guthrie,  and  WiUvam  Mackinlosh,  Esquires,  Advocates.) 

FIRST  DIVISION. 
Skxth  v.  Dick  and  Others. — Oct.  20. 
Parent  and  Child — Legitimation — Bastardy. — ^Declarator  of  bastardy. 
After  proof,  the  L.  O.  (Ormidale)  held  that  the  alleged  illegitimacy  had  not 
been  proved.  The  pursuer  redaii^ed.  The  Court  altered,  and  decerned 
in  terms  of  the  summons.  It  appeared  that  the  party  in  question  had  been 
bom  out  of  wedlock;  but  her  mother  subsequently  married,  and  her  husband 
took  her  child  to  Uve  with  him,  and  allowed  it  to  bear  lus  name^  and 
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treated  it  in  all  respects  as  his  daughter.  It  was  argued,  in  these  circum- 
stances^ that  the  husband  must  be  presumed  to  have  been  the  child's  father, 
and  to  have  legitimated  her  by  his  subsequent  marriage  with  her  mother; 
but  held  that  no  such  presumption  existed,  and  that  the  £fict  of  the  child 
being  bom  out  of  wedlock  raised  a  presumption  of  illegitimacy  which  could 
only  be  redargued  by  proof,  which  was  not  offered,  of  the  paternity  of  the 
party  who  afterwards  married  her  mother. 

AcL — SoL'Gen,,  Clarke  Orphoot    Agmt — J.  KeegaUy  8,8,C. AIL — Giffordy 

Harper.    Agent — M,  Lawson^  S.8.C. 

Cajiteb  (Pkndreighs'  Tbustee)  V,  J^Iaclaren  &  Co. — Oct.  26. 

Bankruptcy  Act  1856,  8.  ISO — Illegal  Preference — Penalty — Statulory 
offence. — Petition  in  Bill  Chamber  by  trustee  on  the  sequestrated  estates  of 
J.  k  G.  Pendreigh.  The  bankrupts  carried  on  business  not  only  as  grain 
merchants,  but  also  as  brewers  at  Abbeyhill,  but  under  two  separate  and 
distinct  firms,  the  partners  of  which  were  different,  there  being  four  partners 
in  the  grain  business,  and  only  two  of  these  in  the  brewery  business,  the 
creditors  in  each  case  being  also  different.  The  estates  of  both  these  firms 
were  separately  sequestrated  on  the  same  day  (16th  March,  1869),  and  petr. 
was  appointed  trustee  in  both  sequestrations.  At  a  meeting,  on  27th  April, 
1869,  the  bankrupts  offered  a  composition  of  i3s  7|d  per  pound  on  the 
whole  debts  due  by  them  as  grain  merchants,  payable  by  certain  instalments; 
and  the  firm  of  brewers  made  an  offer  of  a  like  composition  of  3s  1\6!  per 
pound,  payable  by  the  same  instalments;  and  both  offers  were  made  upon 
the  footing  that  the  creditors  should  be  entitled  to  rank  upon  both  estates 
for  their  full  claims,  the  two  offers  being  equal  to  a  dividend  of  7s  3d  per 
pound. 

Respts.,  D.  Maclaren  &  Co.,  merchants,  Leith,  who  were  creditors  of  tbe 
grain  concern  alone  to  the  extent  of  ^2654  10a  lid,  were  dissatisfied 
with  this  offer,  and  they  deemed  the  offer  incompetent  in  respect  that  it 
proceeded  on  the  view  of  massing  and  mixing  up  together  the  two  separate 
estates,  so  as  to  admit  the  creditors  on  one  estate  to  rank  and  receive  a 
dividend  on  both.  They  accordingly  protested  against  the  offer  of  com- 
position being  entertained,  and  their  protest  was  adhered  to  by  other 
creditors,  who,  along  with  them,  left  the  meeting.  The  creditors  who 
remained  resolved  to  entertain  the  offer;  and  at  a  subsequent  meeting,  on 
21st  May,  it  was  accepted  by  the  whole  creditors  present  Bespts.  did  not 
attend  that  meeting,  and  appealed  against  the  resolution  of  the  creditors 
accepting  the  offer.  The  First  Division,  on  29th  June  last,  held 
the  entire  proceeding  irregular  and  incompetent,  and  not  within  the 
provisions  of  the  Bankruptcy  Act.  Soon  after  April  27,  a  proposal  was 
addressed  to  respts.  by  Mr  J.  Weir,  in  the  interests  of  the  creditors  who  were 
anxious  to  have  the  composition  carried  through,  offering  them  Is  9d  per 
pound  on  the  amount  of  their  claim,  so  as  to  make  up  the  dividends  to  9s 
per  pound,  on  condition  that  they  withdrew  their  opposition.  This  offer 
was  accepted  by  respts.,  on  the  understanding  that  no  part  of  the  Is  9d 
was  to  be  taken  from  the  creditors ;  and  on  1 2th  May,  Mr  Weir  gave  respts.  a 
cheque  for  £226  9s  3d,  being  the  amount  agreed  on.  Bespts.  made  no 
secret  of  this  agreement;  and  when  they  found  that  some  of  the  creditors 
objected  to  their  obtaining  a  larger  payment,  they  published  a  circular 
explaiiung.  Soon  after  they  were  informed  by  their  law-agent  that  the 
Brrangement  into  which  they  had  entered  was  a  violation  of  Jthe  Bankruptcy 
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Act,  and  on  May  25  returned  to  Weir  the  money,  with  interest  at  5  per 
cent. 

The  object  of  this  application  was  to  have  it  found  that  respts.  had 
forfeited  their  debt  by  their  acceptance  of  Weir*B  offer,  and  to  have  them 
ordained  to  pay  £452  18s  6d,  being  double  the  amount  of  the  preference, 
gratuity,  or  payment  received  by  them.  Petr.  founded  on  s.  150  of  the 
Bankruptcy  Act  1856. 

The  L.  O.  (Manor)  found  that  respts.  had  not  forfeited  their  debt  or 
otherwise  incurred  the  penalties,  but  that  they  had  shown  good  cause  to 
the  contrary.  In  a  note,  his  Lordship  says : — "  Had  the  proceedings  in  the 
sequestration  been  regular,  and  in  all  respects  legal  and  competent,  there  is 
hwUy  room  for  doubt  that  respts.,  by  acceptmg  a  consideration  for  the 
withdrawal  of  their  opposition  to  the  offer  of  composition  made  by  the 
bankrupts,  would  have  rendered  themselves  liable  to  the  statutory  penalties, 
notwithstanding  the  apparent  good  faith  in  which  they  acted,  and  notwith- 
standing the  fact  that  they  paid  back  the  consideration  which  they  had  so 
accepted  the  moment  it  was  suggested  to  them  that  the  acceptance  of  any 
such  consideration  was  a  contravention  of  the  Bankruptcy  Act  Ignorance 
of  law  plainly  could  not  have  excused  them,  and  the  words  of  the  statute 
are  so  very  broad  as  to  strike  at  every  species  of  private  interference  that 
may  be  resorted  to  for  the  purpose  of  &cilitating  or  obtaining  a  bankrupt's 
discharge."  The  L.  O.  was,  however,  of  opinion  that  there  never  was  any 
statutory  offer  of  composition  for  discharge  (as  the  Court  had  held  the 
proceedings  to  be  irregular  and  incompetent),  and  that  there  could  be  no 
infliction  of  penalties  for  interference  with  an  arrangement  not  sanctioned 
or  protected  by  statute.     The  trustee  reclaimed. 

The  Lord  President,  after  stating  the  circumstances  of  the  case,  said  that 
the  important  fact  disclosed  in  the  correspondence  was  that  respta,  as  soon 
as  they  were  made  aware  of  the  illegality,  did  all  they  could  to  prevent  the 
consequences  of  what  they  had  doue.  They  appealed  against  the  resolution, 
and  when  the  Sheriff  decided  that  it  was  a  legal  offer,  they  went  to  the 
Court  of  Session,  and  ultimately  succeeded  in  having  the  resolution  found 
illegal  and  the  offer  of  composition  ineffectual  The  question  was  whether, 
under  the  circumstances  which  have  occurred,  the  trustee  was  entitled  to 
have  Messrs  Maclaren  &  Co.'s  debt  declared  forfeited,  and  have  them 
ordained  to  pay  double  the  amount  of  the  preference  under  the  first  branch 
of  s.  150.  It  was  a  question  of  considerable  difficulty.  It  appeared, 
by  the  manner  in  which  the  section  is  expressed,  that  the  statute  contem- 
plated the  case  of  a  creditor  retaining  and  standing  on  his  illegal  preference. 
It  was  doubtful  whether  the  statute  applied  when  the  preference  has  been 
given  up  before  it  was  challenged.  There  were  certain  other  words  at  the 
end  of  the  clause — "  If  no  cause  shall  be  shown  to  the  contrary.*'  Now, 
what  cause  was  it  necessary  to  showl  If  the  transaction  is  entered  into  as 
described  in  the  first  part  of  the  section,  it  is  null  and  void.  The  insertion 
of  the  words  in  the  end  of  the  clause  was  consistent  with  justice,  and  that 
there  could  be  no  better  instance  of  the  propriety  of  having  these  words  in 
the  statute  than  the  circumstances  of  the  present  cause.  For  to  give  effect 
to  the  contention  of  the  trustee  would  be  inflicting  too  severe  a  punish- 
ment Respts.  would  not  only  forfeit  their  debt,  but  would  have  to  pay 
£226  out  of  their  pocket.  It  was  in  the  power  of  the  Court  not  to  modify 
the  penalty,  but  to  consider  whether  the  party  had  any  reason  to  show  why 
the  penalty  should  not  be  imposed.     Bespts.  were  in  a  singular  position. 
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They  had  done  what  comes  within  the  statute.  They  said  that  they 
became  suddenly  aware  of  its  illegality,  and  made  immediate  restitution. 
They  did  everything  in  their  power  to  avert  the  consequences  of  their  illegal 
acty  and  they  did  prevent  them.  It  was  a  curious  question  in  law  whether 
the  offence  was  complete.  The  Court  had  nothing  to  do  with  doU  in  a  statutory 
offence.  It  was  a  serious  question  whether,  when  the  illegal  consequences 
had  not  been  attained,  and  when  the  party  stops  shorty  and  not  merely 
expresses  regret^  but  succeeds  in  undoing  the  evil  which  he  had  done,  the 
offence  has  been  committed.  But  it  was  not  necessary  to  solve  this  question 
in  the  present  case,  because  there  was  ground  to  give  effect  to  the  moral 
innocence  of  respts.  since  the  statutory  offence  had  not  been  completed. 

Lords  Deas  and  Ardmillan  concurred. 

Lord  Kinloch  differed,  and  stated  his  opinion  that  the  Court  was  bound 
to  inflict  the  penalty.  The  only  cause  to  the  contraiy  which  could  be  held 
to  be  sufficient  to  justfy  the  Court  in  not  imposing  the  penalty  would  be 
that  the  offence  had  not  been  committed.  It  might  be  enough  to  show  that 
the  transaction  was  not  complete.  But  in  this  case  the  agreement  was 
complete,  was  acted  upon,  and  the  money  had  been  paid 
>4  AeL—Advocatus,  Gifford,  Trayner.  Agents—  WaddeU  j-  MacHtUosky  1V.S. 
AU. — Decanus  (Gordon),  SoL-Otn.,  Clarke  Asher,    Agents — Murdoch,  Boyd, 

A  Co.,  8.s.a 

Stbwabt  v.  Caledonian  Rail.  Co. — Oct.  27. 

Reparation —  Verdict — New  Trial. — An  issue  was  tried  before  Lord  Mure 
and  a  jury: — ''Whether  on  January  13,  1869,  at  or  near  the  defr.'s  station 
at  Broughty-Ferry,  pursuer  fell  or  was  injured  through  the  fiiult  of  the 
defrs.y  to  his  loss,  injury,  and  damage?     Damages,  £2000." 

After  evidence  was  closed,  defrs.  asked  Lord  Mure  to  direct  the  jury  that 
there  was  no  evidence  tp  go  to  the  jury;  bat  his  Lordship  refused  to  do 
so,  and  the  jury  returned  a  verdict  for  pursuer,  and  assessed  the  damages 
at  Is.  A  rule  was  obtained  to  show  cause  why  the  verdict  should  not  be 
set  aside,  on  the  ground  that  the  jury  had  given  insufficient  damage  for  tiie 
injury  sustained  by  the  pursuer.  Held,  that  Lord  Mure  had  done  right  in 
leaving  the  case  to  the  jury,  as  there  was  sufficient  evidence  of  £Eiult  on  the 
part  o£  defrs.  for  the  consideration  of  the  jury.  Held,  that  a  mistake  had 
been  committed  by  the  jury.  They  had  unanimously  found  that  hxdt  had 
been  committed  by  defrs.,  which  had  caused  serious  personal  injury  to 
pursuer,  and  been  attended  by  direct  pecuniary  loss,  and  yet  had  assessed 
the  damages  only  at  Is.  This  verdict  was  inconsistent  with  itself,  for  the 
jury  ought  either  to  have  given  substantial  damages,  or  have  given  a  verdict 
for  defra.  Defr&  had  maintained  that  pursuer  was  not  entitled  to  a  verdict 
at  all,  and  that  the  result  of  a  verdict  was  the  same  as  if  it  had  been  a 
verdict  for  them;  but  the  fact  that  the  Court  would  not  have  disturbed  a 
verdict  for  defrs.  was  not  a  sufficient  argument  for  allowing  the  present 
verdict  to  stand  The  Court  therefore  made  the  rule  absolute,  and  ordered 
B  new  trial 

AcL-^Decanus,  (Gordon),  Thorns.    Agents— Lindsay  A  Patersan^  W.8*^-^ 
AU. — Advocatus,  Johnston.    Agents — Hope  dk  Mackay,  Wt8* 

Easl  of  Bksadalbane  v.  The  Tbustees  of  the  late  Mabquis  or 

Bbsadalbans. — OeL  29. 
CompeUUon — Bight  to  Jhatments  in  Charterroom  of  Taymonth-^Ncbile 
D^ttm^— Action  to  obtain  access  to  the  charter-room  of  Taymonth  Castle* 
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The  trustees,  who  have  been  in  possession  of  the  keys  of  the  room  since  the 
death  of  the  late  Marquis  in  1862,  refused  to  deliver  up  the  keys  to  the 
present  Earl  until  ordained  to  do  so  by  judicial  authority.  The  trustees 
alleged  that  the  room  contained  an  enormous  quantity  of  deeds  and  papers, 
which  have  been  accumulating  for  centuries,  and  that  ''these  deeds  or 
papers  are  understood  and  believed  to  comprehend,  besides  titles  and 
memorials  connected  with  the  entailed  land  and  estate  of  Breadalbane,  a 
quantity  of  documents  and  papers  which  have  no  relation  to  either,  and 
which  properly  belong  to  defrs.  as  the  general  representatives  of  the  late 
Marquis." 

The  L.  O.  (Barcaple)  reported  the  case  without  judgment,  on  account  of 
the  dependence  of  an  appeal  in  a  petition  at  the  instance  of  Donald 
Campbell,  for  production  of  certain  of  the  documents.  His  Lordship  says, 
in  a  note: — "  On  the  merits,  the  L.  O.  is  of  opinion  that  pursuer  is  entitled 
to  prevail  in  the  action.  The  trustees,  as  trust  disponees  of  the  late  M.  of 
Breadalbane,  never  had  a  title  or  right  of  any  kind  to  possession  of  Tay- 
mouth  Castle  or  of  the  charter-room  or  any  other  apartment  in  the  Castle. 
Pursuer,  by  his  service  as  heir  of  entail  to  the  last  proprietor,  has  an  un- 
questionable title  to  the  estate:  and  it  must  now  be  held  that  he  had,  from 
the  death  of  the  late  Marquis,  a  good  title  by  apparency  to  the  entailed 
estates,  including  the  Castle  and  every  apartment  in  it.  For  a  considerable 
time  there  was  a  competition  for  the  succession  to  the  estate,  as  to  which 
the  trustees  were  entirely  neutral  parties.  It  naturally  happened  that  they, 
as  the  representatives  of  the  late  Marquis,  became  possessed  by  themselves 
or  their  agents  of  the  key  of  the  charter-room,  and,  acting  properly  in  the 
matter,  they  declined  to  give  it  up  to  the  pursuer  without  judicial  authority 
while  his  title  to  the  estate  was  in  controversy.  The  key  might,  in  the 
same  way,  have  been  in  the  hands  of  a  house-steward  or  of  a  factor  or  com- 
missioner of  the  late  Marquis,  who  would  also  have  acted  properly  by 
taking  the  same  course.  In  any  such  case,  a  Court  of  Law  would  readily 
give  such  directions  in  the  matter  as  might  be  proper  with  reference  to  the 
position  and  interests  of  all  parties  concerned.  The  L.  O.  does  not  think 
that  defrs.  can  have  a  good  defence  against  this  action,  on  the  ground  of 
any  interest  which  John  Campbell,  who  is  claiming  the  Breadalbane 
Peerage,  or  his  brother,  Donald  Campbell,  who  has  instituted  proceedings 
for  perpetuating  testimony  in  regard  to  the  succession  to  the  earldom  and 
estates,  may  be  supposed  to  have  in  the  custody  of  the  titles.  Defrs.  never 
were  custodiers  for  behoof  of  these  parties  on  whom  it  lies  to  take  steps 
for  to  protect  their  own  interests  in  the  matter." 

Lord  President — ^We  are  now  all  of  us  not  disposed  to  agree  with  the 
views  which  the  L.  O.  has  expressed.  We  all  feel  a  difficulty  as  to  the 
judgment  we  are  to  pronounce  if  the  case  remains  as  it  stands  at  present. 
We  are  not  prepared  to  pronounce  a  judgment  in  favour  of  pursuer  which 
shall  transfer  the  custody  of  the  papers  to  him.  There  can  be  no  doubt 
that  the  room  contains  papers  and  documents  which  belong  partly  to  the 
Earl  and  partly  to  the  trustees.  These  papers  are  of  an  unusual  land,  and 
of  the  greatest  historical  value — a  value  which  cannot  be  measured  by 
money.  Now,  the  fact  that  these  papers  have  come  into  the  hands  of  defrs. 
as  trustees  lays  defrs.  under  a  great  responsibility.  The  Court  are  of 
opinion  that  it  is  a  very  serious  responsibility,  and  they  suggest  to  the 
parties  that  some  steps  should  be  taken  by  the  parties  to  have  these  papers 
separated.    It  appears  to  me  that  the  sooner  this  is  done  the  better,  and  it 
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would  have  been  better  if  it  had  been  done  before  now.  If  the  parties 
refuse  to  do  so,  the  Court  will  have  to  take  the  matter  into  their  own  hands; 
and  the  process  of  division  will  then  become  more  expensive,  and  cause 
more  trouble  and  delay  to  the  parties.  I  therefore  suggest  that  a  reason- 
able time  be  allowed  to  the  parties  to  come  to  some  arrangement  If  no 
such  arrangetnent  is  come  to,  the  Court  will  have  no  alternative  but  to  take 
the  matter  into  its  own  hands. 

Bpeoial  Case  fok  H.  B.  Licy,  Mobrisok*s  Tbubtees,  and  Annie 
Campbell  Mobbison. — N<nf.  2. 

Trust — Divoroe — Hud>and  and  Wife — ForfeUare  of  Provmom.— 
Morrison,  writer  in  Qla&gow,  executed  in  1849  a  trust-^leed,  inter  alia, 
for  payment  to  his  children  equally,  of  the  proceeds  of  the  residue  of 
his  estate  for  their  liferent  use  allenarly,  excluding  the  jus  mariti  and  right  of 
administration  of  his  daughters'  husbands,  and  declaring  that  the  provisions 
so  payable  to  his  sons  and  daughters  should  be  purely  alimentary,  and  not 
assignable  or  attachable  by  creditors :  and  on  the  death  of  any  of  his  chil- 
dren leaving  issue,  for  payment  of  the  portion  liferented  by  him  or  her,  to 
his  or  her  children  at  majority;  or,  in-  event  of 'their  leaving  no  issue, 
for  division  thereof  among  the  surviving  children  and  their  issue  in  liferent 
and  fee  respectively,  as  before  directed.  A.  C.  M.,  the  truster's  daughter, 
was  married  in  1857,  to  H.  B.  Lacy.  An  ante-nuptial  contract  of  marriage 
was  entered  into,  "with  the  special  advice  and  consent  of  her  said  father.'' 
The  intending  wife,  "with  special  advice  and  consent  foresaid,"  conveyed  to 
herself  in  liferent,  seclusive  of  the  jus  mariti  or  right  of  administration  of 
her  husband,  and  not  affectable  by  her  own  acts  or  deeds,  or  the  diligence 
of  her  or  his  creditors,  "and  on  the  decease  of  her,  the  said  A.  C.  Morrison, 
survived  by  the  said  H.  B.  Lacy,  then  to  and  in  favour  of  the  said  H.  B. 
Lacy  in  liferent  for  his  liferent  alimentary  use  and  enjoyment  thereof 
allenarly,  and  not  affectable  by  his  own  acts  or  deeds,  or  the  right  or 
diligence  of  his  creditors,  and  to  and  in  favour  of  the  child  or  children  of 
the  said  intended  marriage,  and  of  any  future  marriage  into  which  the  said 
A.  C.  Morrison  may  enter,  and  that  in  such  shares,"  etc.,  *^  in  fee,*'  her  whole 
means  and  estate  t^en  belonging  to  her  or  to  be  acquired.  At  the  time, 
Miss  A.  C.  M.  was  proprietor  of  certain  shares  of  the  Scottish  Union 
Insurance  Company,  and  was  a  beneficiary  under  the  settlement  of  her 
maternal  grand&ther.  During  the  marriage,  she  became  entitled,  exclusive 
of  ju8  mariti,  to  a  share  of  another  residue.  The  income  to  which  she 
became  entitled  from  her  &ther's  estate  at  his  death  in  1860,  was  paid  to 
Mr  Lacy  till  30th  June,  1867,and  to  herself  from  that  date  till  31st  Dec,  1868. 

The  marriage  was  dissolved  by  decree  of  divorce,  dated  Jan.  26, 1869,  at 
the  husband's  instance,  on  the  ground  of  the  wife's  adultery. 

The  question'  for  the  Court  was  whether  H.  B.  Lacy  was  entitled  now  to 
claim  and  enjoy  in  his  own  right,  and  whether  the  trustees  are  bound  to 
pay  to  him  in  liferent,  the  rents,  interests,  profits,  and  income  bequeathed 
by  her  hiher  to  the  said  A.  C.  Morrison  in  liferent  for  her  liferent  use  allenarly  t 

It  was  contended  for  Lacy  that,  by  becoming  a  consenter  to  the  deal, 
Mr  Morrison  was  really  a  principal  party,  and  must  be  held  to  have  modified 
his  trust-deed  by  the  provisions  in  the  ante-nuptial  contract;  that  all  parties 
in  the  latter  must  be  held  to  have  had  in  view  the  provisions  made  by  the 
trust-disposition;  that  Mrs  Lacy  had  forfeited  by  her  adultery  the  provisions 
80  made  in  her  £ivour,  in  conformity  with  the  principle  appUed  in  Johut^^ 
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Beatiie  ▼.  Jokwione^  and  that,  Mr  Lacy  was  entitled  under  the  marriage- 
contract  to  the  liferent  provided  to  him. 

The  Court,  without  calling  on  counsel  for  the  other  party,  decided  against 
this  contention,  holding  that  the  marriage-contract  did  not  in  any  way  affect 
the  rights  of  Mrs  Lacy  under  her  father's  settlement,  and  that  as  these  were 
not  in  any  sense  provisions  in  view  of  marriage  (donations  propter  nupticu\  the 
principle  founded  on  did  not  apply.     Mr  Lacy  was  found  liable  in  expenses. 

For  H,  B.  Lctcy, — FraseTf   Watson,     Agents — Murray,  BeUh  dt  Murray, 

W.S. For  A.  d  Morrison.—8ol'Gen.  Clarke  McLean.    AgtfiUs—J,  S  & 

JD,  Ross,  W.S, For  Morrison^s  Trustees. — MacdonaM*    Agents — CampheU  S 

Smith,  8.S,a 

Smith,  Payne,  <fc  Smiths,  etc.  v.  Rischmann. — N'ov,  6. 

Sequestration — Reeal — Bankruptcy  Act  1860,  «.  2. — Petition  for  recal 
of  sequestrc'ition  of  P.  L.  Eischmann  by  two  creditors.  The  bankrupt  was 
a  foreigner  who  carried  on  business  in  London.  Having  become  embarrassed, 
he  came  to  Glasgow  in  Jan.,  18G9,  and  resided  there  for  upwards  of  forty 
days  prior  to  his  sequestration,  which  was  granted  on  8th  March.  His 
sole  object  in  coming  to  Scotland  was  to  get  the  benefit  of  the  Scotch 
Bankruptcy  Law.  He  had  no  creditors  or  assets  in  Scotland,  nor  any 
connection  whatever  with  this  country,  the  whole  of  his  creditors  being  in 
England  or  abroad.  Petrs.  founded  on  the  Bankruptcy  (Scotland)  Act 
1 8G0,  sec.  2.  There  were  twenty  creditors,  of  whom  twelve  were  in  England, 
and  the  rest  abroad ;  but  the  great  majority  in  value  were  foreign  creditors. 

The  L.  0.  on  the  Bills  (Lord  Manor)  refused  the  prayer,  holding  that  the 
Act  of  1860  did  not  apply  to  a  sequestration  where  the  creditors  were 
partly  in  England  and  partly  abroad,  but  was  intended  to  apply  to  a  case 
where  the  sequestration  was  taken  in  Scotland,  but  where  the  circumstance 
that  the  majority  of  the  creditors  being  in  England  pendercd  it  expedient 
that  the  distribution  should  be  made  according  to  the  laws  of  England  or 
Ireland  rather  than  of  Scotland.  Petrs.  further  maintained  that,  as  the 
bankrupt  had  carried  on  his  business  in  London  under  the  name  of  '*  Louis 
Rischmann,"  whereas  he  had  been  sequestrated  under  the  name  of  "  Philip 
Ludwig  Rischmann,*'  the  sequestration  was  not  good,  and  should  be  recalled. 
The  L.  O.  held  that  as  he  had  been  sequestrated  under  his  real  name,  and 
none  of  the  creditors  had  been  in  fact  misled,  that  the  fact  of  his  having 
failed  under  another  name  was  not  a  ground  for  recal.  Petrs.  reclaimed, 
and  the  Court  adhered.  Held,  that  under  the  statute  there  was  no  power 
to  recal,  unless  it  was  shown  that  a  majority,  both  in  number  and  value, 
of  the  creditors  were  resident  in  England  or  in  Ireland. 

Act — Shand,    Agents — Hilly  Beid^  Sf  Drummond,  W,S, Alt.—Pattison, 

AgenU—Keegan  &  Welsh,  S.S.C, 

Haluday,  etc.  v.  M'Callum. — Nov.  9. 
Real  burden — Settlement — Vesting. — The  late  Hugh  Stewart  conveyed  in 
1825  his  estate  of  Gategill  to  his  son  Alexander  James;  reserving  his  own 
liferent.  He  also  created  two  real  burdens  of  an  annuity  in  favour  of  his 
daughter  Mrs  Welsh,  and  a  provision  of  £500  in  favour  of  her  children. 
The  latter  was  conceived  in  the  following  terms : — ''  Under  the  burden  of  a 
payment  of  a  provision  of  £500  sterling,  to  be  equally  divided  among  the 
children  of  my  said  daughter,  furth  of  the  said  lands  and  others,  and  to  be 
payable  to  them  respectively  at  the  end  of  six  months  after  the  death  of  my 
said  daughter,  or  at  least  to  so  many  as  shall  have  attained  to  the  yean  of 
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majority,  and  to  others  as  soon  afterwards  as  they  shall  attain  to  that  age, 
with  the  legal  interest  of  their  respective  shares  from  the  time  of  the  death 
of  my  said  daughter,  the  interest  of  the  shares  bdonging  to  such  of  her 
said  children  as  shall  not  then  have  attained  to  the  age  of  majority  being 
in  the  meantime  to  be  applied  towards  their  support  and  maintenance  till 
they  severally  attain  to  that  age."  Further  on  he  made  the  following 
declaration: — ''Declaring  that,  if  my  said  daughter  shall  die  without 
leaving  any  living  child,  then  the  said  provision  shall  fall  and  belong  to  the 
said  A.  J.  Stewart,  and  his  heirs  and  assignee&" 

Mrs  Welsh  had  two  children,  who  predeceased  her.  One  of  them  left 
three  children,  the  claimants  of  the  first,  A.  J.  Stewart,  entered  upon 
possession  of  the  estate,  and  transferred  it  to  a  trustee  for  creditors,  who 
sold  it,  under  burden  of  Mrs  Welsh's  annuity,  and  with  the  agreement  that 
Mr  Cruden  the  purchaser  should  retain  £500  of  the  price  till  it  was  seen 
to  whom  it  was  to  be  paid.  The  interest,  it  was  stipukted,  should  be 
paid,  in  the  meantime,  to  Mr  M'Callum,  father  of  the  second  party  in  the 
case,  a  creditor  of  Mr  Stewart's;  and  the  principal  was  to  go  to  him  also  if 
Mrs  Welsh  left  no  children.  She  died  in  Jan.,  1869,  and  a  dispute  arose 
as  to  who  was  entitled  to  the  £500.  In  the  various  transmissions  of  the 
estate  the  burden  was  kept  up,  and  the  proprietor  was  held  bound  to  pay 
the  interest  and  principal  ultimately,  as  above  stated.  The  present  owner 
raised  an  action  of  MP.  Held,  that  the  disposition  must  be  looked  on  as  a 
trust  disposition  and  settlement ;  that  the  death  of  Mrs  Welsh  was  the  date 
of  vesting;  that,  though  Mrs  Welsh's  children  had  died  before  her,  one  of 
them  having  left  children,  the  children  took  the  provision  under  the  conditio 
ti  tine  liberis  deceaeriZ — grandchildren  being  in  the  same  position  as  children, 
and  that  the  words, ''  leaving  no  living  child,"  must  not  be  held  to  bar 
children's  issue. 

Act^—Frater,  Scott    Agent— W.  8.  Stnart,  8.8.0. Alt.—Sol'Qen.,  Clark, 

Lus,    AgmU—0illespie^£dl,W.8. 

Lord  Adyocatb  v.  Hall. — Nov.  9. 

Salmon  Jishing. — Declarator  of  the  Crown's  right  to  the  salmon-fishings 
in  the  sea  ex  adveno  of  estates  in  Haddington  and  Berwick,  the  property  of 
Sir  James  Hall.  In  July  a  jury  gave  a  verdict  against  Sir  James  Hall,  who 
now  applied  for  a  new  trial. 

The  Court  refused  the  motion,  holding  that  there  was  no  reason  for 
disturbing  the  verdict,  as  nothing  amounting  to  possession  of  salmon  fishing 
had  been  proved  by  defr.  They,  however,  reserved  their  opinion  whether 
fishing  otherwise  than  by  net  and  coble  would  suffice  to  establish  a  right  of 
fishing  as  contended  for  by  defr.  The  evidence  showed  that  defrs.'  tenants 
had  occasionally  fished  for  salmon  with  bob  or  hang  nets  with  the  permission 
of  the  landlord,  to  whom  they  used  to  give  the  first  fish  of  the  season,  but 
they  got  little  by  the  fishing. 

Adt, — Adwcatus,  Ivory. Alt—Macdondld.    AgenU^-TodSf  Murray,  and 

DecanWf  Jamiesony  W,8, 

Pktn.— Allan. — Nov.  13. 
Judicial  factor — Special  powers  to  increau  annuity. — Petition  by  the 
judiciid  factor  on  the  trustjestate  of  the^ate  Mr  Russell  of  Balmaad  and 
Moreless,  for  authority  to  pay  an  increased  annuity  of  £300  a-year 
to  the  truster's  daughter,  Mrs  Mackay.  Mr  Russell  died  in  1821.  He 
left  a  trust-settlement,  providing,  inter  alia,  an  annuity  of  £50  to  his 
daughter,  <<  with  power  to  the  trustees^  if  his  ftmds  would  admits  and  if 
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they  should  think  she  had  occasion  for  it,  OTentnally  to  make  some  additions 

-'  ^''  to  said  annuity,  according  as  their  own  good  judgment  and  discretion  should 

"' ' '  suggest"     The  trustees  were  directed  to  sell  the  ^tate  as  soon  as  con- 

-    venient.     And,  in  the  event  of  Mrs  Mackay  surviving  her  husband,  to 

divest  themselves  of  the  capital  and  pay  it  over  to  Mr  Mackay,  under  the 

'  -    condition  that  the  capital  should  be  preserved  for  her  children  and  their 

-  ^   heirs.     The  trustees  did  not  accept,  and  Mrs  Mackay  took  possession  of 

--    '  the  whole  estate,  which  she  managed  till  1838.     Since  then,  the  estate  has 

^  ^  been  under  judicial  management     Many  questions  have  arisen  among  the 

parties  interested  in  the  estate,  one  being  a  claim  by  the  factor  against  Mrs 

Mackay,  on  account  of  her  intromissions.     The  estate  has  increased  to  nearly 

•^   three  times  its  value,  its  present  income  being  about  £800. 

-r-         Mrs  Mackay  and  her  daughter,  Mrs  Ewing,  having  presented  a  joint 

-..    petition  for  allowance  of  £150  to  each,  or  £300  to  Mrs  Mackay,  the  L  O. 

'    (Manor)  granted  £150  to  Mrs  Mackay,  but  refused  the  petition  quoad  Mrs 

«■.  r.  Ewing,  the  fiar  of  the  estate.     Mrs  Ewing  having  reclaimed,  the  Court 

.^  .  superseded  consideration  of  the  reclaiming  note  in  order  that  the  factor 

.      might  apply  to  the  Gourt,  if  so  advised     The  feustor  having  brought  this 

'.  ^    petition,  in  which  a  minute  of  consent  was  put  in  by  Mrs  Ewing  and  her 

.^  daughter,  the  beneficiaries,  the  Gourt  authorised  the  factor  to  increase  Mrs 

.'I      Mackay's  annuity  by  £300.     Hdd  (1)  that  the  factor  could  not  exercise 

.'*'    the  discretion  reposed  in  the  trustees  at  his  own  hand;  (2)  that  the  Court 

'//    had  power  to  do  so;  (3)  that  a  case  had  been  made  out  for  the  exercise  of 

,^.    the  Court's  discretion  in  the  peculiar  circumstances.     The  Court  said  they 

were  much  assisted  in  arriving  at  their  judgment  by  the  fact  that  the 

'""'[    Thellusson  Act  gave  a  right  to  the  accumulation  of  the  estate  after  1842  to 

'''^;'    Mrs  Mackay. 

:-  ^  ;       AcL—WaUon,  Brawn.    AgenJb—J.  €,  Baxter,  S.8.C. AU.—Sol,'Oen,,  Clark, 

5^  ^'    Keir.    Agents — H.  A  A,  Inglisy  W.8, iShamd,    Agenl—Alex,  Morieon,  8,8.C. 


SECOND  DIVISION. 
LooAK  V.  Logan's  Tbitstees  aistd  Oxheb& — Od,  29. 

fftuband  and  Wife — Jut  RdidoB — ffomdogation  of  Settlement — Question 
whether  pursuer,  a  widow,  had  homologated  her  husband's  settlement  to  the 
exclusion  of  her  legal  rights.  By  the  settlement  she  was  left  a  liferent  of 
the  whole  estate,  and  that  after  her  husband's  death  she  expressed  herself 
satisfied  with  thaV  provision,  and  in  various  ways  dealt  with  the  settlement 
as  regulating  her  rights.  The  executor  and  other  beneficiaries  pleaded  that 
in  these  circumstances  she  was  barred  from  claiming  herjtu  relieta.  After 
a  proo^  the  L.  O.  (Jerviswoode)  found  that  defrs.  had  failed  to  prove  the 
alleged  homologation.  Defrs.  reclaimed.  The  Court  adhered,  mainly  on 
the  ground  that  the  pursuer  was  not  proved  to  have  been  aware  of  her  legal 
rights  when  the  alleged  homologation  took  place. 

AeL—J.  Marshall  AgenU—Adam  j-  Sang,  S.S.C. AU—8eotL  Agents- 
Lindsay  A  Palerson,  W,S, 

OuvEB  V.  Robertson. — Oct.  30. 
CavJtionfor  Expemes — Bankrupt, — Action  to  set  aside  certain  judgments 
in  a  cause  in  the  Sheriff  Court  of  Ayrshire.     Pursuer  some  time  ago  became 
VOL.  xm.,  Na  oLvi, — dec.,  1869.  2  w 
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banknipt,  and  was  ordained  to  find  cantion  for  ezpenaea  He  found  caution, 
but  the  cautioner,  a  cousin  of  his  own,  subsequently  intimated  bis  withdrawal 
Defr.  moved  for  new  caution.  Pursuer  opposed,  on  the  ground  that  defr. 
had  induced  the  former  cautioner  to  withdraw,  by  exaggerated  statements 
of  the  risk  he  ran,  and  had  thus  barred  himself  penonali  exceptione  from 
insisting  for  new  caution.  A  minute  having  been  put  in  by  pursuer  stating 
the  fricts,  and  a  letter  produced  from  the  former  cautioner,  written  at  the 
time  of  the  withdrawal,  and  giving  an  account  of  his  conversation  with  defr., 
the  Court,  in  respect  of  said  letters  and  the  statements  made  at  the  bar, 
held  that  there  was  enough  to  show  that  defr.  had  induced  the  original 
cautioner  to  withdraw,  and  that  was  an  illegitimate  proceeding,  wbich  must 
deprive  defr.  of  his  equitable  right  to  demand  caution  from  the  bankrupt 

Act — Pattiion.     J  gent — James  Shmennllef  S.S.C. Alt, — Orr  PaUnon. 

AgeiUe—J.  S  A,  Peddie,  W.8. 

M^Laben  V,  Howie. — Nov.  6. 

Legacy — Ademption — Approbate  and  Reprobate, — ^Action  by  Mrs  M'Laren, 
against  the  executors  of  her  father,  calling  them  to  count  and  reckon  with 
her  for  intromissions  with  the  deceased's  estate,  and  alternatively  to  pay 
her  £500  as  her  interest  in  her  father's  succession.  Defence,  that  in  1846 
her  father,  Howie,  executed  a  general  settlement,  whereby  he  provided 
pursuer  a  legacy  of  £40 ;  and  that,  the  contents  of  the  settlement  having 
been  coihmuuicated  to  pursuer,  and  she  having  fallen  into  necessitous 
circumstances,  she  applied  to  her  father  for  prepayment  of  her  legacy  during 
his  lifetime,  and  received  payment  accordingly.  Defrs.  pleaded  that  the 
legacy  had  thus  been  satisfied  by  anticipation.  Pursuer  having  obtained 
leave  to  amend  her  record,  to  the  efiect  of  claiming  the  specific  bequest  in 
question,  she  contended  that  the  various  payments  made  to  her  by  ber 
father  during  his  lifetime,  now  alleged  by  defra.  to  satisfy  the  legacy,  were 
mere  donations. 

The  L.O.  (Barcaple)  having  allowed  defrs.  a  proof,  they  founded  on 
letters  by  pursuer  and  her  husband,  in  which  they  acknowledged  the  receipt 
of  various  sums  amounting  to  the  sum  in  the  settlement,  and  certain  receipts 
bearing  to  discharge  the  pursuer's  claim  under  the  settlement  The  L.  O. 
assoilzied  defrs.  Pursuer  reclaimed,  and  contended  that  the  proof  allowed 
by  the  L  O.  was  incompetent,  in  so  far  as  it  was  parole;  and  was,  more- 
over, insufficient  because  the  receipts  were  improbative:  further  that 
the  advances  by  the  testator  during  his  life  were  to  be  regarded  as  dona- 
tions, and  that  the  legacy  having  been  left  in  the  settlement  unrecalled, 
it  was  evident  that  the  testator  meant  that  his  executors  should  pay  it 
In  point  of  law,  the  pursuer  maintained  that,  even  assuming  the  advances 
in  question  to  have  been  made  on  the  footing  of  anticipation,  it  was  incom- 
petent so  to  adeem  a  legacy  which  has  an  obligation  prestable  against 
the  executors  after  the  testator's  death. 

Held  (1)  that  it  had  been  proved  that  pursuer  had  received  by  anticipation 
the  provision  left  to  her  in  her  father's  trust  settlement;  (2)  that  that 
provision  was  part  of  her  portion,  or  her  share  in  her  father's  means  and 
estate;  (3)  that  it  was  competent  for  her  to  transact  in  regard  to  the 
prepayment  of  that  provision  during  her  father's  lifetime;  that  it  had  been 
validly  adeemed,  and  therefore  that  the  defenders  were  not  liable  in  pay- 
ment 

Pursuer  thereupon  proposed  to  fall  back  upon  her  daim  to  legitim,  and 
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asked  a  proof  of  her  aTermenta  npon  that  point,  bat  hdd  that  by  accepting 
the  provision  in  the  trust  settlement  she  bad  discharged  her  whole  claims 
against  her  father^s  estate.     Defrs.  assoilided. 

Peesbttery  of  Selkirk  v,  Duke  of  Beccleitce,  eto. — Nov,  9. 

Parish — Gl^, — Declarator  by  the  Presbytery  and  the  Rev.  James 
Rnssell,  minister  of  Yarrow,  against  heritors, — (1)  That  a  portion  of  the 
lands  of  Kirkstead,  adjacent  to  St  Mary's  Locb,  and  bounded  as  described 
in  the  snmmons,  formed  the  parochial  glebe  of  Yarrow ;  and  (2)  That  a 
certain  other  portion  of  land,  in  the  neighbourhood  of  that  first  mentioned, 
formed  the  grass  glebe.  The  Duke  having  produced  a  decree  of  the  Court 
of  Session,  dated  1728,  negativing  the  claim  of  the  minister  of  Yarrow  to 
a  grass  glebe,  that  part  of  pursuer's  demand  was  given  up.  After  proof, 
the  L.  O.  (Barcaple)  found  it  not  proved  that  there  was  a  legal  and  effectual 
designation  of  ground  as  the  parochial  glebe  of  Yarrow,  and  assoilzied. 
The  Court  altered,  and  found  that  the  oral  and  documentary  evidence  suffi- 
ciently proved  that  the  ground  in  question  had  been  designed  about  1641 
as  the  glebe  of  the  parish,  and  that  the  possession  which  had  followed,  and 
which  consisted  generally  in  the  receipt  of  rent,  was  consistent  with  the 
alleged  designation  and  with  the  subsistence  of  the  minister's  right. 

There  being  a  difficulty  in  determining  the  northern  boundary  of  the 
glebe  as  held  to  be  designed,  the  Court  remitted  to  a  man  of  skill  to  report. 

App. — Robertson  v,  Dukb  op  Athole. — Nov.  10. 

Judge — Declinature — Corruption, — Appeal  by  Robertson,  of  Dundon- 
nachie,  complaining  of  a  judgment  of  Sheriff  Barclay  of  Perth,  in  an  action 
by  the  Duke  of  Athole  against  appt.  for  price  of  wood.  Appt  stated  that 
he  had  been  obliged  to  decline  the  jurisdiction  of  Sheriff  Barclay  on  the 
ground  of  corruption,  and  that  the  Sheriff  had  nevertheless  proceeded  to 
give  judgment  against  him  in  absence.  He  referred  to  the  recent  proceedings 
connected  with  the  Dunkeld  Bridge  as  the  cause  of  the  Sheriff's  animus 
against  him,  and  he  stated  that  he  had  tendered  a  minute  and  also  another 
paper  in  the  Inferior  Court,  setting  forth  his  objections  to  the  Sheriff  in 
detail,  but  that  the  Sheriff  refused  to  receive  either. 

After  hearing  appt,  the  Court  appointed  him,  within  fourteen  days,  to 
put  his  plea  of  declinature  into  process,  accompanied  with  an  articulate 
condescendence  of  his  allegations  in  support  of  it.  There  was  no  doubt  of 
the  right  of  a  litigant  to  decline  the  jurisdiction  of  a  Judge  on  the  ground 
of  corruption,  and  that,  although  the  proper  form  had  not  perhaps  been 
observed  here,  it  was  not  now  too  late  to  give  appt  the  opportunity  of 
stating  and  substantiating  the  grounds  of  his  declinature.  A  party  making 
such  a  charge  must  be  prepared  to  make  his  statements  specific,  and  in 
such  a  form  as  to  admit  of  their  bebg  remitted  to  probation. 

-4ce.— Poriy. AU.^8ol-€^en,f    Clarkj  Lee.     Agents— Tods,    Murray,    S 

Jamiesorij  W.8, 

HIGH    COURT  OF  JUSTICIARY. 
(Before  the  Lord  Justice-General,  Lords  Deas,  Ardmillan,  and  Jerviswoode). 

Lord  Advocate  v,  Robson. — OeL  2b, 
1    Vict,  c.   36,  s.   25 — Indictment — Wickedly  and  Feloniously, — Case 
certified  by  Lord  Jerviswoode  firom  Jedburgh  Circuit     1   Tict,  c.   36, 
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sec.  25,  enacts  ''  that  eveiy  person  employed  by  or  under  the  Post  Office,  who 
shall,  contrary  to  his  duty,  open,  or  procare,  or  suffer  to  be  opened,  a  post 
letter,  or  shall  wilfully  detain,  or  delay,  or  procure,  or  suffer  to  be  detained 
or  delayed,  a  post  letter,  shall  be  guilty,'*  etc  Robson  was  charged  in  the 
minor  with  having  "  wickedly  and  feloniously,  and  contrary  to  your  duty, 
opened,  or  procured,  or  suffered  to  be  opened,"  or  having  "  wickedly  and 
feloniously  and  wilfiilly"  detained,  or  delayed,  or  having  suffered  to  be 
delayed,  a  post  letter.  Objected  that  the  words  "  wickedly  and  feloniously,'' 
not  being  in  the  statute,  should  not  have  been  introduced  into  Uie 
statutory  charge.  Held,  that  the  insertion  of  the  words  in  the  minor  had 
no  warrant  in  the  major,  and  was  a  logical  inaccuracy.  Opinion  that  the 
words  should  be  struck  out,  and  should  not  be  inserted  in  future  in  similar 
indictments. 

RoBEBTBON  V.  DuKE  OF  Atholv. — Oct,  25. 

Summarp  Procedure  Act — Civil  or  Criminal — Dunhdd  Bridge  Act — 
Refusal  to  Adjourn  for  Additional  Evidence. — Suspension  of  a  sentence  of 
the  Justices  for  Perthshire,  by  which  suspr.  was  adjudged  to  pay  £4  Is 
4d,  being  the  damage  and  expense  sustained  by  the  Duke;  and  further,  to 
pay  and  forfeit  the  sum  of  £10  sterling,  and  in  respect  it  was  inexpedient 
to  issue  a  warrant  of  poinding  and  sale,  the  Justices  ordained  instant 
execution  by  imprisonment,  and  granted  warrant  of  imprisonment  for  three 
months,  unless  the  damages  and  penalty  should  be  paid,  and  further  found 
complr.  liable  in  £4  of  modified  expenses.  Complainer  further  prayed  for 
suspension  of  a  judgment  of  the  Quarter  Session  dismissing  an  appeaL 
The  complaint  was  presented  under  the  Summary  Procedure  Act,  and  set 
forth  that  complr.  had  contravened  s.  23  of  Dunkeld  Bridge  Act,  in  so  far 
as  on  21st  day  of  July,  1869,  complr.  and  David  Blair  did  maliciously  break 
down  certain  parts  of  the  Dunkeld  Bridge,  or  parts  of  the  toU-g&te,  etc. 

Complr.  maintained  (1)  that  it  was  incompetent  to  proceed  under  the 
Summary  Procedure  Act  when  damages  were  concluded  for,  such  proceed- 
ings not  being  criminal;  (2)  that  he  had  asked  the  Justices  to  adjourn  the 
trial,  and  to  issue  a  warrant  to  compel  the  Duke  of  Athole  to  appear  as  a 
witness  for  the  defence,  but  the  Justices  had  refused  to  do  so. 

The  Lord  Justice-Qener^ — No  one  could  read  the  section  without  seeing 
that  it  is  a  criminal  offence  which  is  described.  The  malicious  destruction 
of  property  is  a  criminal  offence.  Not  only  the  offence  is  criminal,  but  the 
procedure  and  sentence  imposed  by  the  Act  are  of  a  criminal  nature.  The 
first  objection  seems  to  concede  that,  if  the  procedure  had  been  taken  under 
43  Geo.  IL,  the  conviction  would  have  been  good.  The  application  is 
properly  presented  under  s.  3  of  the  Summary  Procedure  Act;  and  the 
fact  that  the  amount  of  fine  depends  on  the  amount  of  damage  actually  done 
makes  it  not  any  less  a  criminal  proceeding.  If  there  hiUl  been  only  a 
penalty  imposed,  there  could  have  been  no  doubt  that  it  was  a  criminal 
proceeding;  and  the  addition  of  a  sum  over  and  above  makes  no  difference. 
A  motion  for  a4}oumment  is  an  appeal  to  the  discretion  of  the  Court  The 
Justices  were  bound  to  act  according  to  their  discretion.  I  do  not  say  that 
we  could  not  reverse  their  decision,  but  it  is  not  the  less  an  appeal  to  their 
discretion.  Complr.  appealed  to  Quarter  Sessions,  but  he  did  not  bring 
this  refusal  under  their  review.  I  will  not  say  that  it  is  an  objection  which 
we  cannot  entertain,  but  I  am  clearly  of  opinion  that  we  ought  not  to 
entertain  it     There  is  a  dispute  whether  the  expense  of  the  bridge  baa 
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not  been  paid  off  by  the  tolls,  and  an  action  is  going  on  to  determine  that 
question.  The  object  of  the  complainer  was  to  ask  the  Duke  whether  all  the 
money  had  not  been  paid.  That  qnestion  was  irrelevant  and  immaterial 
to  the  case,  and  the  Justices  did  right  in  refusing  to  adjourn  in  order  to 
have  the  witness  brought  If  he  had  been  there,  they  ought  to  have  refused 
to  allow  him  to  be  questioned  on  that  matter. 

The  other  Judges  concurred,  and  Lord  Deas  remarked  that  he  gave  no 
opinion  whether  it  would  be  a  good  defence  to  a  case  of  this  kind  to  prove 
that  the  toll  was  illegal,  but  that  the  Justices  were  the  parties  to  judge 
whether  it  was  likely  that  the  Duke  could  give  any  information  on  the 
subject 

Suspension  refused. 

AcL—SeoU.    AgeiUs—Lindaay  df  Patenon,  FT.S. AUL-SoL-Qm.^  CHarh^ 

Lee.    Agents — Toda,  Murray,  ff  Jamieeon^  W.S, 

Su8. — Febguson  v.  Webster. — Oct.  25. 

Proofs  ProcurtUor- Fiscal — Suspension  of  a  sentence  by  the  acting  Chief- 
Magistrate  of  Kirriemuir,  whereby  complr.  was  convicted  of  a  breach  of  the 
peace,  and  sentenced  to  pay  a  fine  of  3s  6d,  or  be  imprisoned  for  five  days. 
The  accused  desired  to  examine  the  burgh  Procurator-Fiscal,  who  acted  as 
prosecutor;  but  the  Magistrate  refused  to  allow  this.  Complr.  maintained 
that  under  the  Evidence  Act  of  1853,  sec.  3,  it  was  now  competent  to  examine 
all  parties  to  a  case,  and  that  the  P.-F.  might  be  examined  as  a  witness,  ffeld, 
that  a  public  prosecutor  could  not  be  examined  as  a  witness  in  the  ordinary  case. 
It  was  incompetent  at  common  law,  and  the  Act  of  1853  made  no  change 
in  this  respect  In  the  case  of  a  private  prosecutor  it  might  be  different; 
but  the  Court  gave  no  opinion  about  such  a  case.  If  the  piublic  prosecutor 
had  been  an  eye-witness  in  a  case,  the  accused  might  have  a  remedy;  but  in 
general  the  prosecutor  could  not  be  examined  either  on  the  side  of  the  pro- 
secution or  defence.     Suspension  refused,  with  expenses. 

AcL'-Black, AU.—Crichton, 


C^e  3r0ttb^  ITab)  SPlaga^tm  anb  ^IjtxW  (S^awci  Reporter. 

SHERIFF  COURT  OF  FORFARSHIRE,  DUNDEE,— SheriflBi  Heriot 
and  QuTHRiE  Smith. 

Liddle  v.  John  Steybn. 
Sale — Constmctive  Ddivery — Acknowledgment  of  Warekouseman. — ^In  the 
beginning  of  June,  1868,  respt  sold  to  petr.  20  bags  flour,  part  of  a  larger 
quantity  belonging  to  him,  then  supposed  to  be  lying  in  bi^  in  Baldovan 
Mill,  in  the  custody  of  John  Brown,  flour  miller.  The  price  paid  by  petr. 
was  to  include  delivery  into  his  premises  free  of  charge  by  the  miller,  the 
grinding  dues  bebg  paid  him  by  the  respt,  the  seller,  including  delivery  to 
any  person  to  be  named  within  a  reasonable  distance.  Thereafter  respt 
informed  the  miller  of  the  sale,  and  obtained  from  him  the  following  docu- 
ment, which  he  handed  to  petr.  i^ — Baldovan  Flour  Mill,  10th  June,  1868 — 
Received  from  Mr  John  Steven,  on  account  of  Mr  W.  F.  Liddle,  twenty 
bags  fine  flour.  (Signed)  John  Brown.*' — The  miller,  according  to  his 
custom,  at  the  same  time  made  a  corresponding  entry  on  the  counterfoil  in 
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his  receipt  book.  On  receipt  of  the  above  docament  and  the  invoice,  petr. 
paid  the  price,  and  some  days  afterwards  obtained  delivery  of  six  bags  of 
floar.  The  remaining  foarteen  bags  were  never  delivered,  the  miller 
having  fraudulently  disposed  of  same,  along  with  all  the  other  flonr  in  the 
mill,  and  absconded.  The  petr.  then  brought  his  action  to  obtain  delivery 
from  the  seller  of  the  remaining  fourteen  bags. 

The  respt  alleged  that  at  the  time  of  the  sale,  petr.  had  requested  him 
never  to  give  a  delivery  order,  as  he  could  not  take  delivery  into  his  premises 
then.  He  pleaded  that  the  handing  to  petr.  of  the  receipt  by  the  miller 
was  deliveiy  of,  and  transferred  the  flour  then  in  the  miller's  premises  to 
the  petr.  to  the  extent  mentioned  in  the  receipt,  and  that  such  receipt  were, 
according  to  the  usage  of  the  trade,  held  to  be  actual  delivery  of  the  goods 
to  the  purchaser,  and  that  the  petr.  afterwards  received  delivery  of  part  of 
the  flour  from  Brown  in  virtue  of  the  order. 

A  proof  was  taken,  and  the  S.  S.  issued  an  interlocutor,  in  which,  after 
finding  the  above  facts,  he  finds  in  law  that  the  granting  of  the  above  receipt 
by  the  miller,  and  the  acceptance  thereof  by  the  petitioner,  operated  as  delivery, 
and  that,  therefore,  the  loss  caused  by  the  miller's  misconduct  mnst  fall  on 
the  petitioner.  Therefore,  sustains  the  defences,  and  dismisses  the  petition 
and  decerns :   Finds  the  respondent  entitled  to  expenses. 

Note, — ^This  is  one  of  those  unfortunate  cases  in  which  the  question  is 
which  of  two  perfectly  innocent  individuals  shall  bear  the  loss  caused  by 
the  fraud  of  a  third.  It  reminds  one  of  a  remark  once  made  by  a  veiy 
learned  Judge,  to  the  effect  "that  it  is  impossible  to  examine  the  decisions 
on  this  subject  without  being  struck  by  the  ingenuity  with  which  sellers 
have  contended  that  the  property  in  the  goods  contracted  for,  had  or  had 
not  become  vested  in  the  buyers  according  as  it  suited  their  interests,  and 
therefore  it  could  occasion  no  surprise  if  some  of  the  reported  decisions 
should  have  been  made  to  depend  on  very  nice  and  subtle  distinctiona'' 
(Per  C;resswell,  J.,  11  Moore's  P.  C.  C.  566).  Assuming  the  subject  to  be 
specific — (a  question  which  will  be  more  conveniently  considered  afterwards) 
— ^the  first  inquiry  is,  whether  the  document  called  the  miller's  receipt 
operated  delivery?  "  The  custom  (says  Mr  Cooper)  is  for  a  person  like 
Steven  to  send  grain  to  the  mill  to  be  ground,  and  when  it  is  ground  and 
ready  for  delivery,  Mr  Steven  proceeds  to  sell  his  manufactured  article  to 
his  customers.  Having  sold  to  Liddle,  he  would  mention  the  fact  to  the 
miller,  who  would  give  him  a  receipt  in  the  terms  stated.  Thereafter,  he 
would  invoice  the  flour,  accompanied  by  the  receipt,  and  call,  in  the  ordinary 
course  of  buisness,  for  payment  of  his  money.  That  has  been  the  practice 
of  the  trade  for  the  last  thirty  years."  In  considering  the  legal  import  and 
effect  of  a  transaction  of  this  kind,  it  is  necessary  to  attend  to  what  delivery 
really  means.  Erskine  says  {Intt.  2,  1,  19)  that  "tradition  is  either  actual 
or  symbolical — the  latter  being  of  necessity  made  use  of  where  real  delivery 
is  impracticable,  as,  1st,  in  immoveable  subjects — lands,  houses,  mills,  etc., 
which  from  their  fixed  situation  cannot  be  delivered  from  hand  to  hand 
like  moveables;  2d,  in  subjects  which  consists  injure,  styled  by  the  Romans, 
res  incorporates.^*  The  same  distinction  between  these  two  forms  of  delivery 
is  made  by  Professor  Bell  in  his  Commentaries  in  regard  to  moveables,  and 
has  been  generally  followed  by  Scotch  lawyers  without  (it  is  humbly  sub- 
mitted) due  attention  being  paid  to  the  fact  that  it  is  a  distinction  which, 
properly  speaking,  is  not  applicable  to  this  description  of  property  at  all. 
In  real  or  incorporeal  subjects  there  must  be  fictitious  or  symbolical  delivery, 
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becanse  actaal  delivery  is  impossible;  but,  as  it  is  of  the  very  natore  of  a 
moveable  subject  that  it  is  capable,  and  always  mast  be  capable,  of  actaal 
delivery,  any  attempt  to  draw  a  line  between  what  is  actaal  and  what  is 
symbolical  and  constructive  delivery  is  bat  a  source  of  confusion.  In  the 
writings  of  Mr  Bell  the  one  expression  seems  to  mean  manual  possession, 
the  other,  possession  which  is  not  manual.  But  to  give  what  the  law 
deems  delivery  it  is  not  necessary  that  the  party  should  be  placed  in  actual 
contact  with  the  goods.  It  is  enough  if  they  be  reduced  into  his  possession, 
and  brought  under  his  control;  and  it  is  evident  that  this  is  equally  well 
done  whether  the  mode  of  doing  it  be  by  giving  him  the  article  in  his  hand, 
or  presenting  him  with  the  key  of  the  warehouse  where  the  goods  are  kept, 
or  placing  them  in  the  hands  of  a  third  party  who  is  his  agent.  Each  of 
these  cases  is  as  good  delivery  as  the  other,  and  the  addition  of  any 
qualifying  words  to  contrast  the  one  mode  with  some  other,  is  an  altogether 
useless  and  misleading  proceeding.  The  truth  is,  that  the  distinction  is  a 
distinction  invented  without  any  sufficient  ground  by  the  older  civilians, 
and  it  is  now  generally  rejected  by  continental  writers  on  jurisprudence. 
A  distinguished  French  author  of  the  present  day  defines  delivery  thus: — 
"  La  deliverance  est  le  transport  de  la  chose  vendue  en  la  puissance  et  la 
possession  de  Tacheteur.  Avoir  possession,  c*est  6tre  en  contact  avec  une 
chose  de  telle  maniire  qu*on  puisse  faire  sur  elle  des  actes  de  maitre,  de 
proprietaire ;  delivrer  ou  mettre  en  possession,  c*est  mettre  Tacheteur  & 
mdme  de  faire  ces  actes  de  proprietaire,  eu  lui  fournissant  tous  les  moyens 
qu*on  avait  de  se  servir  de  la  chose  et  d'en  disposer  i  son  gr^.'* — Mourlom 
liepetitions  Ecrites  sur  le  troUi^me  Examen  da  Code,  Vol.  3,  p.  220.  And 
with  equal  clearness  and  exactness  a  German  jurist,  whose  work  has 
deservedly  acquired  a  high  reputation,  explains  the  matter  thus : — "  Sie 
erfdrdert  nicht  nothwendig  korperliche  Beriihrung  der  Sache:  sie  est 
volleudet  wenn  der  Erwerber  nur  die  gegenwdriige  Afoglichkeit  volUlandiger 
Einwirkuhg  auf  die  Sache  erlangt  hat." — Arnold's  Lerbuch  der  Fandekten, 
sea  139.  This,  then,  being  what  the  law  requires  when  it  declares  that 
property  shall  only  be  acquired  by  tradition,  the  sole  requisite  to  complete 
the  transference  is  that  the  goods  shall  be  placed  beyond  the  power 
of  the  seller,  and  brought  under  the  control  and  disposition  of  the 
buyer.  If,  for  instance,  A.,  a  grain  merchant,  carrying  on  a  separate 
business  as  a  storekeeper  by  means  of  a  foreman  B.,  sends  to  him  a  delivery 
order  in  favour  of  C,  no  entry  in  the  store  books  will  be  sufficient  to  pass 
the  property,  for  the  possession  of  B.  is  but  the  possession  of  A.,  and 
consequently  the  goods  have  never  been  placed  beyond  his  control  Such 
was  the  case  of  Anderson  v.  M^Call,  4  M'P.,  765,  where  the  present  Lord 
President  observed — ^'  I  hold  it  to  be  clear,  and  to  be  a  rule  of  law,  with- 
out any  exception,  that  while  the  seller  of  goods  retains  the  goods  in  his 
own  possession  no  entry  in  his  books  will  operate  any  delivery  of  the  goods 
to  the  buyer,  actual  or  constructive."  The  case  of  Broughlon  v.  AUc/iison, 
15th  Nov.,  1809,  F.C.,  which  is  to  the  contrary  eflfect,  is  not  now  law,  and  was 
said  by  Lord  Cowan,  in  Afat/uson  v.  Allan,  25th  Dec.,  1854,  to  be  only 
valuable  for  the  Lord  President's  opinion,  who  was  in  the  minority.  But 
when  B.,  the  middleman,  is  independent  of  A.,  the  seller,  the  result  is  very 
different.  Before  the  intimation  of  the  delivery  order  is  written  and 
presented  he  holds  the  goods  as  trustee  for  A.  After  it  is  presented  he 
becomes  trustee  for  C,  the  buyer.  There  is,  as  is  observed  in  the  case  of 
OcdU  V.  Bose,  22d  Nov.,  1855,  25  Law  Journal,  C.  P.  61,  a  species  of 
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triangular  contract,  where  the  agent  of  the  one  party  becomes,  by  agreement 
between  all  three,  the  agent  of  the  other.     So  in  the  late  case  of  Black  v. 
Incorporation  of  Bakers,  13th  Dec,  1867,  6  M*P.  136,  A.  being  in  possession 
of  wheat  which  was  in  process  of  manufacture  at  R's  mill,  having  given  a 
delivery  order  to  C,  a  purchaser  of  seconds,  thirds,  and  bran,  it  was  held 
that  intimation  of  the  order  to  the  miller  was  sufficient  to  transfer  the 
property  in  the  flour.     That  was  exactly  what  took  place  here.     When  the 
miller  wrote  the  receipt  for  the  twenty  bags  of  flour,  and  acknowledged  that 
he  held  them  for  behoof  of  Liddle,  they  were  no  longer  subject  to  the  seller's 
disposal     They  were  lying  in  the  miller's  possession  as  the  property  of 
Liddle,  subject  to  his  orders,   and  therefore  subject  to  his  risk.     The 
second   question  in  the  case  is,  whether  there  was  here  such  a  specific 
appropriation  of  the  twenty  bags  as  to  vest  the  property  of  them  in  the 
purchaser?     As  the  only  person  who  can  tell  the  truth  on  this  matter — 
namely,  the  miller — was  not  adduced  as  a  witness,  and  could  not  very  well 
be,  we  are  entirely  in  the  dark  as  to  whether  any  particular  bags  were 
specially  taken  from  the  larger  quantity — estimated  about  140 — ^belonging 
to  Mr  Steven,  in  the  mill  at  the  time,  and  specially  set  apart  as  the  property 
of  Liddle,  or  whether,  each  bag  being  the  same  in  quantity  or  quality,  no 
such  separation  was  made.     Mr  Cooper  infers,  from   what  he  knew  of 
Brown's  practice  and  from  something  which  Mrs  Brown  said  to  him  about 
Liddle's  flour,  before  she  left  to  join  her  husband  in  America,  that  the  bags 
in  question  were  so  set  aside.     But  there  is  a  failure  of  evidence  on  this 
important  point,  and,  therefore,  the  Sheriff-Substitute  has  thought  it  fair  to 
the  petitioner  to  deal   with   the  case  on  the  assumption   that  no  such 
appropriation  was  made.     The  same  point  arose  in  Woodley  v.  Coventry,  32 
ll  J.,  Ezch.  165;  but  that  case  was  decided  on  the  ground  that,  in  the 
circumstances,  the  defendants,  the  sellers,  were  barred  from  taking  the 
objection  that  the  subject  had  never  been  individualised.     The  Sherifi*- 
Substitute  was  not  referred  to,  and  has  been  unable  to  find  any  case  precisely 
in  point     The  question  must  thus  be  determined  on  general  principles; 
and  it  would  rather  appear  that  the  conclusion  to  which  these  Irad  is,  that 
the  miller  having,  by  the  granting  of  the  receipt,  been  converted  into  an 
agent  for  Liddle  to  hold  the  twenty  bags  which  he  had  purchased,  it  was 
his  duty  to  select  these  and  put  them  aside  for  behoof  of  his  principal  from 
the  larger  quantity  which  he  held  for  the  seller,  whose  the  twenty  iMgs  now 
ceased  to  be,  and  therefore  it  is  not  for  Mr  Liddle  to  take  advantage  of  the 
failure  of  his  own  agent.     It  would  be  unreasonable  to  expect  the  seller  to 
see  to  this  himself.     When  the  miller's  receipt  was  tendered  and  accepted  by 
Mr  Liddle,  and  the  price  paid,  Mr  Steven  was  justified  in  considering  the 
transaction  as  closed.     He  had  done  everything  requisite  to  put  the  buyer  in 
possession.     The  buyer  knew  that  he  had  only  to  go  to  the  mill  and  he 
would  have  got  delivery.    But,  unfortunately,  he  trusted  to  Brown's  honesty. 
He  delayed  looking  after  his  property  until  it  was  too  late,  and  therefore 
the  loss  which  has  resulted  must  in  the  circumstances  fall  on  the  petitioner 
himself. 

The  petr.  appealed,  and  the  Sheriff  issued  the  following  judgment : — 
"Edinburgh,  19th  May,  1869.— The  Sheriff  having  heard  parties' pro- 
curators on  the  petitioner's  appeal  against  the  interlocutor  qf  29th  March 
last,  and  made  avizandum,  and  having  considered  the  record,  proof,  and 
whole  process,  sustains  the  said  appeal,  recals  the  interlocutor  appealed 
against :   Finds  that  to  make  a  valid  sale  of  goods  said  to  be  in  the  custody 
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of  a  third  party  by  means  of  a  delivery  order,  it  ie  eaaential  that  the  goods 
be  in  the  custody  of  the  alleged  custodier  at  the  time  of  the  alleged  sale : 
Finds  that  there  is  no  evidence  in  the  process  that  the  respondent  had  any 
flour  in  the  custody  of  the  said  John  Brown  on  the  said  11th  June,  1868: 
Finds  that  the  respondent  is  still  bound  to  deliver  fourteen  bsgs  of  fine 
flour  to  the  petitioner;  ordains  the  respondent,  within  fourteen  days  after 
intimation  hereof,  to  deliver  to  the  petitioner  fourteen  bags  of  fine  flour, 
and,  failing  such  delivery,  decerns  against  the  respondent  for  the  sum  of 
thirty-three  pounds  five  killings  as  the  price  and  value  of  the  same:  Finds 
the  petitioner  entitled  to  expenses,  eta 

"  NoU, — The  preceding  interlocutor  is  so  full  that  the  Sheriff  need  add 
little  in  addition  in  explanation  of  his  views.  The  Sheriff  has  carefully 
considered  the  interlocutor  of  the  S.  S.,  and  the  veiy  able  argument  thereon 
with  which  he  was  favoured,  and  he  regrets  that  he  cannot  come  to  the  same 
conclusion  as  the  S.  S.  In  all  cases  of  this  description  it  is  essential  that 
it  be  proved  that  the  goods  existed  in  the  hands  of  the  custodiers  at  the 
time  of  the  alleged  sale.  Accordingly,  in  the  present  case,  the  respondent 
allegAs  in  his  minute  of  defence  that  he  had  a  large  quantity  of  flour  and 
wheat  in  Brown's  premises,  and  that  the  ''  delivery  order  of  John  Brown 
was  delivery  of  and  transferred  the  flour  belonging  to  the  respondent  in 
BrounCi  premiaea  to  the  petitioner  to  the  extent  of  said  twenty  bags."  In 
the  present  case  there  is  no  legal  evidence  that  the  respondent  had  sent 
wheat  to  the  mill  in  February,  April,  and  May,  as  alleged.  But  assuming 
that  he  had,  there  is  no  evidence  whatever  that  any  of  it  exitted  in  BrounCs 
hands  on  11^  June^  1868.  It  is  alleged  by  the  respondent  that  within  a 
few  days  of  the  11th  June,  Brown  fraudulently  absconded,  having  previous 
to  his  absconding  fraudulently  disposed  of  almost  the  whole  wheat  and  flour 
that  had  been  in  his  custody.  The  question  arises  in  such  circumstances, 
What  evidence  is  there  in  process  that  Brown  fraudulently  disposed  of  the 
respondent's  flour  after  11(4  June,  and  not  before  t  The  respondent  alleges 
that  he  had  flour  "in  Brown's  premises"  on  11th  June.  Has  he  proved 
this  ?  The  Sheriff  can  discover  no  evidence  whatever  on  the  subject.  For 
all  that  appears,  Brown  may  have  fraudulently  sold  off  the  whole  of  the 
respondent's  flour  days  or  even  weeks  before  1 1th  June.  The  respondent 
himself  does  not  say  that  he  has  his  flour  in  existence  on  1 1th  June,  or 
even  shortly  before,  and  there  is  not  another  witness  speaks  to  this.  It  is 
said  no  doubt  that  Brown  granted  a  receipt  and  wrote .  a  corresponding 
counterfoil  to  the  effect  that  he  had  received  the  twenty  bsgs  flour  from 
Steven  for  the  petitioner.  The  Sheriff  cannot  regard  this  receipt  as 
evidence  that  Brown  had  then  the  flour  in  his  possession.  Assuming  it  to 
be  proved  that  Brown  had  signed  such  a  receipt — which  is  doubtful — such 
a  document  signed  by  such  a  man  does  not  prove  much.  If  Brown  was 
about  that  time  in  course  of  defrauding  all  parties  who  had  trusted  him,  of 
what  value  is  a  receipt  signed  by  him  %  The  receipt  is  not  alleged,  even 
by  the  respondent,  to  be  true.  Brown  did  not  receive  twenty  bags  of  flour 
from  Steven  on  11th  June.  Brown  could  as  easily  grant  a  fraudulent 
receipt  as  firaudulently  sell  flour  belonging  to  others.  The  fraudulent 
receipt  may  have  been  a  part  of  his  other  frauds.  On  the  whole,  the 
Sheriff  has  no  alternative  but  to  hold  that  the  respondent  has  failed  to 
prove  his  defence. 
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SHERIFF  COURT  OF  AYRSHIRE,  KILMARNOCK.— Sheriff 

Andebson. 

CocHRANB  V.  KiKQ.— ifay  12  and  Sept  2,  1869. 

Sale — Cave<U  eaiptor — Proof, — Peter  Cochrane,  fanner,  Oldhali,  Donlop, 
fined  Robert  King,  hay  dealer,  Barnbonse,  Beith,  for  J&180,  being  the 
price  of  ten  ricks  of  greencnt  hay  aold  by  pnrsner  to  defr.  in  August, 
1868,  of  which  defr.  had  taken  part  delirery,  but  refused  to  take  the 
remainder,  or  to  pay  the  priee,  farther  than  the  actual  value  of  the  quan- 
tity (three  ricks)  which  he  had  removed.  The  defence  was — 1st  That 
the  price  was  not  £180,  but  XI 60,  with  XIO  more  promised  by  the 
buyec  if  the  hay  exceeded  a  certain  weight  at  which  he  had  estimated  it; 
2d.  That  the  seller,  in  showing  the  hay  to  the  purchaser,  had  imposed 
npon  the  latter,  by  representing.it  to  be  all  equally  good  in  quality,  while, 
in  point  of  fact,  it  varied  very  much — ^the  rick  first  removed  being  of 
first-class  quality,  and  the  upper  portions  of  the  other  two  not  being  hay 
at  all,  but  rank,  coarse  grass,  evidently  collected  from  ditches^  or  grass 
rakiugs,  and  consisting  almost  entirely  of  dockweeds.  Defr.  had  examined 
the  hay  at  the  time  of  the  purchase,  by  means  of  samples  pulled  from  the 
ricks  in  presence  of  both  partiea  He  specially  averred,  however,  "  that 
the  pursuer,  or  at  leaU  kit  tervanta,  were  in  the  knowledge  that  the  upper 
portions  of  the  ricks  consisted,  not  of  greencnt  hay,  but  a  kind  of  grass  of 
the  very  rankest  sort,  totally  unsaleable  for  feeding,  and  altogether  unlike 
the  samples  shown.**  The  S.S.  (12th  May,  1809)  allowed  proof  before 
answer,  as  to  the  price  of  the  hay,  and  as  to  the  allegation  that  pursuer 
himself  knew  that  the  upper  portion  of  the  ricks  was  not  greencut  hay  at 
all,  explaining  his  views  by  the  following — 

yoCe. — ^The  parties  are  not  agreed  as  to  the  price  of  the  lot  of  hay  in 
dispute,  and  which  was  sold  for  a  slump  sum,  irrespective  of  weight 
There  must  therefore  be  a  proof  of  this.  Pursuer  is  a  farmer,  who  had 
hay  for  sale,  standing  in  ricks,  and  defr.  is  a  hay  dealer,  purchasing  from 
the  grower,  to  sell  over  again  in  Qlasgow  and  elsewhere.  It  is  not  dis- 
puted that  pursuer  and  defr.  went  together  to  the  field,  and  after  examin- 
ing the  hay,  concluded  a  bargain,  the  one  says  at  £166,  and  the  other  at 
£180.  Except  the  price,  it  may  be  thought  there  is  nothing  else  that 
can  be  admitted  to  proof.  After  a  man  examines  the  quality  of  the  article 
he  is  purchasing,  and  then  concludes  a  bargain,  it  will  not  do  to  say  by- 
and-by  that  he  has  been  mistaken.  The  maxim  of  caveat  emptor  applies. 
But  defr.  states,  in  the  sixth  article  of  his  defences,  **  that  the  pursuer,  or 
at  least  his  servants,  were  in  the  knowledge  that  the  upper  portion  of  the 
ricks  consisted,  not  of  greencut  hay,  but  of  a  kind  of  grass  of  the  very 
rankest  sort,  totally  unsuitable  for  feeding.'*  This  cannot  refer  to  all  the 
ricks,  as  the  first  removed  is  admitted  to  be  of  excellent  quality.  The 
statement  otherwise  is  not  so  specific  as  it  might  have  been.  It  does  nut 
expressly  aver  that  the  pursuer  himself  knowingly  and  fraudulently  placed 
this  spurious  stuff  in  such  a  position  in  the  ricks  as  to  prevent  the  defender 
seeing  it  Still,  the  S.  S.  thinks,  though  with  some  doubt,  that  defr. 
should  be  allowed  an  opportunity  of  proving  this,  if  he  can  do  so.  Tbd 
other  statements  of  the  defender  cannot  be  admitted  to  proof.  It  is  absurd 
to  say  the  hay  was  sold  by  sample,  because  the  pursuer  pulled  some  hand- 
fuls  from  the  ricks,  and  showed  thorn  to  defr.  Though  he  did  so,  the 
defr.  was  there,  and  could  have  taken  other  samples  to  satisfy  himselC 
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That  was  his  object  in  going  to  the  field,  and  he  mnst  be  held  to  aatisfy 
himself  as  to  the  quality  of  the  hay,  unless  misled  by  the  fraud  or  im- 
proper concealment  of  the  pursuer. 

After  a  proof  had  been  led  accordingly^  the  S.  S.  pronounced  this 
judgment: — 

Kilmarnock,  2d  September,  1869.— The  S.  S.  having  heard,  eta,  Finds 
it  admitted  or  proved  that  the  action  concludes  for  one  hundred  and 
eighty  pounds,  being  the  price  of  ten  ricks  of  hay  sold  to  the  defender  in 
August,  eighteen  hundred  and  sixty-eight,  as  a  slump  bargain:  Finds  that 
defr.,  who  is  a  hay  dealer,  called  on  the  above  date  at  pursuer's  £srm  of 
Oldhall,  and  after  inspecting  the  hay,  then  standing  in  ricks,  and  nn* 
thatched,  purchased  the  lot  at  the  slump  price  of  one  hundred  and  eighty 
pounds,  with  ten  pounds  referred  to  the  pursuer*s  option:  Finds  that  defr., 
after  removing  a  portion  of  the  hay,  refused  to  take  delivery  of  the 
remainder,  on  the  ground  that  the  upper  part  of  the  ricks  was  not  hay  at 
all,  but  cleanings  of  ditches,  and  other  rubbish,  and  that  the  pursuer,  or 
his  servants,  knew  this,  and  concealed  it:  Finds  defr.  has  entirely  fsdled 
to  prove  that  the  quality  of  the  hay  on  the  tops  of  the  ricks  was  in  the 
slightest  degree  different  from  the  bottoms,  or  that  any  deception  what- 
ever was  practised  by  the  pursuer  or  his  servants;  Therefore  decerns 
against  defr.  in  terms  of  the  conclusions  of  the  summons;  allows  pursuer 
to  give  in  an  account  of  his  expenses,  etc. 

TiFote. — In  consequence  of  the  defr.  alleging  that  pursuer  had  imposed 
upon  him,  by  selling  as  greeucut  hay,  what  in  reality  was  not  so,  a  proof 
was  allowed.  The  S.  S.  had  considerable  doubts  of  the  competency  of  such 
a  proof,  where  the  article  was  purchased,  not  by  sample,  but  in  bulk,  and 
after  due  inspection.  Had  he  known  the  ricks  were  unthatched  at  the  date 
of  the  purchase,  as  it  now  turns  out  they  were,  he  would  not  have  allowed 
a  proof.  A  dishonest  man  might  conceal  weeds  and  rubbish  under  the 
thatch  of  a  hay  rick,  and  trust  to  the  chance  of  a  purchaser  only  examining 
the  lower  portion  of  the  ricks,  but  where  there  was  no  thatch  at  all,  it  was 
impossible  any  such  fraud  or  concealment  could  be  practiHcd.  At  the  same 
time,  the  S.  S.  is  glad,  for  the  sake  of  pursuer's  character,  that  defr.  has  been 
allowed  an  opportunity  of  proving  his  allegation,  and  in  which  he  has  so 
signally  failed.  No  question,  therefore,  can  be  raised  as  to  the  quality  of 
any  portion  of  the  hay  sold. 

The  only  point  is  the  price,  and  here,  too,  defr.  is  again  unfortunate.  He 
states  on  record  that  he  purchased  the  hay  for  £160,  and  promised  to  give 
£10  more,  if  the  ricks  exceeded  his  estimated  weight  He  disproves  this 
by  his  own  evidence,  because  he  swears  be  bought  the  hay  for  £170,  but  £10 
referred  if  the  hay  did  not  weigh  over  thirty-six  tons.  He  told  the  same  thing 
to  the  witness  Morris.  The  pursuer  says  £160  was  never  once  mentioned  at 
making  the  bai*gain,  and  the  S^  8.  feels  this  is  true.  Pursuer  asked  £180, 
which  defender  admits.  He  says  he  bought  conditionally  at  £170,  and 
this  corroborates  pursuer's  statement,  that  the  only  sums  mentioned  were 
£180  and  £170.  There  was  a  reference  of  £10,  and  the  question  is,  to 
whom,  the  buyer  or  the  seller.  The  witness  Stevenson,  a  dealer  for  forty 
years,  and  who  has  purchased  as  much  hay  as  any  man  in  Scotland,  is  of 
opinion  that  when  money  is  referred,  in  nine  cases  out  of  ten  it  is  to  the 
seller.  He  might  with  perfect  safety  have  said,  in  ninety-nine  cases  out  of 
a  hundred.  Indeed,  the  S.&  does  not  understand  the  meaning  of  money 
referred  to  the  buyer.     In  making  a  bargain  the  seller  asks  his  price;  very 
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generally  the  buyer  offers  eomething  less,  in  hopes  of  its  being  aoeepted. 
The  seller  refuses,  or  he  may  say,  leave  the  difference  to  myself — ^if  yon  do 
not  manage  to  get  well  ont,  after  selling  over  again,  I  may  give  op  my 
claim  to  the  difference  between  u&  But  who  ever  heard  of  this  option 
being  left  with  the  buyer,  or  of  his  voluntarily  coming  back  to  the  seller, 
and  saying,  I  have  made  a  good  profit;  I  will  give  you  more  than  I  promised 
to  pay.  The  S.  S.  does  not  say  that  such  an  immaculate  character  may  not 
exist,  but  he  never  met  with  him,  or  heard  of  any  person  who  did.  Defr., 
says  the  £10  was  referred,  if  the  hay  did  not  weigh  over  thirty-six  tons. 
That  was  a  perfectly  valid  contract  of  sale;  a  conditional  bargain,  depending 
on  a  definite  and  eauly  ascertained  fact;  but  it  was  not  a  reference  of  money 
either  to  the  buyer  or  seller.  There  was  no  option  in  the  matter.  If  the 
hay  was  over  thirty-six  tons,  the  buyer  must  pay  it,  if  less,  the  seller  could 
not  demand  it— of  course  there  was  no  such  bargain  here,  and,  therefore, 
it  just  comes  back  to  a  fixed  sum  for  the  hay  at  a  slump  price,  with  £10 
left  to  the  goodwill  of  one  of  the  parties,  and  on  the  clearest  principles  of 
mercantile  dealing,  as  well  as  common  sense,  that  option  must  rest  with 
the  seller. 

The  defender  minuted  an  appeal,  but  afterwards  withdrew  it 

Act,— J.  SturrocL AU,—^.  Steven, 

SHERIFF  COURT  OF  MID-LOTHIAN,  EDINBURGH. 
Sheriff-Substitute  Hallabd. 

Faisbaibf  and  Shibe8*8  Sbquastbatioxt. — Oct,  12, 1869. 

Bankruptqf  Act  1856,  s,  64, — This  was  a  competition  between  Moncrieff 
Mitchell,  C.A.,  and  John  Robertson,  for  the  office  of  trustee.  Robertson 
claimed  to  rank  for  the  following  debts— £63  Ts  7d  and  £177  10s; 
Carnegie,  who  voted  for  Robertson,  claimed  on  debts  for  £41  16s  and 
£125,  Robertson's  claim  of  £63  7s  7d,  and  Oarnegie*s  of  £125,  were 
acquired  by  assignations  after  the  date  of  sequestration,  but  before  the 
election  of  trustee. 

Objected  for  Mr  Mitchell  (1)  that  the  debts  he  acquired  were  iu  contra- 
vention of  s.  64  of  the  Bankruptcy  (Scotland)  Act  1856,  which  provided 
that  any  person  who  shall  acquire,  after  the  date  of  sequestration,  a  debt 
due  by  the  bankrupt,  shall  not  be  entitled  to  vote  in  the  election  of  trustee 
and  commissioners;  (2)  that  Robertson  and  Carnegie  were  penonaUy  dis- 
qualified from  voting  on  their  other  claims,  by  having  acquired  debts  due 
by  the  bankrupt  in  contravention  of  the  same  section.  The  S.  S.,  after 
hearing  parties,  and  making  avizandum,  sustained  the  objections,  and 
preferred  Mr  Mitchell  to  the  trusteeship,  with  modified  expenses. 

The  following  is  the  note  annexed  to  the  interlocutor: — 

Nate, — ^This  competition  has  come  to  depend  upon  the  point  which  was 
reserved  for  discussion  at  the  meeting  of  creditors,  presided  over  by  the 
S.  S.,  on  7th  Oct  current 

The  point  is,  as  to  the  true  construction  of  the*  64th  section  of  the 
statute.  If  a  party  acquires  a  debt  subsequent  to  the  sequestration,  is  he 
disqualified  from  voting  in  the  election  of  trustee  merely  in  respect  of  the 
debt  so  acquired,  or  does  he  lose  the  right  of  voting  altogether,  >  even 
although  he  may  be  a  creditor  in  other  and  valid  debts  prior  to  the  seques- 
tration?   After  some  hesitation,  the  S.  8.  has  come  to  be  of  opinion  that 
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the  latter  is  the  true  constraction  of  the  statute.  Penal  elanses,  no  doubt, 
are  liable  to  a  strict  interpretation;  but  in  order  to  rpad  the  64th  section 
favourably  to  the  proposed  vote,  it  would  be  necessary  to  introduce  therein 
words  which  are  not  there.  It  would  be  necessary  to  make  the  section 
read  thus — *'  Shall  not  be  entitled,  in  respect  of  iuch  cMft,  to  vote,"  etc. 
This  interpolation  the  S.  S.  does  not  consider  himself  at  liberty  to  mak& 
It  was  agreed  at  the  hearing  that  this  objection,  if  sustained,  was  conclu- 
sive of  the  present  competition. 

SHERIFF  COURT  PERTHSHIRE,  PERTH.— Sheriff  Bakolay. 

BUSSET  V.  OOLBMAV.—Oct.  29,   1869. 

Agenti  Fees — Ccmeat — Debates, — ^A  dispute  having  arisen  between  two 
gentlemen  as  to  the  right  of  shooting  over  an  estate,  one  entered  a  caveat 
against  an  interdict  being  granted.  When  a  petition  was  presented,  a 
bearing  took  place  on  the  caveat  and  adjourned,  and  production  of  papers 
was  ordered.  On  a  second  hearing  on  a  counter-petition,  interim  inteniict 
was  granted  on  the  second  petition.  At  a  third  meeting  a  full  record  was 
ordered.  The  first  party  withdrew  opposition,  and  the  interdict  was 
continued  with  costs.  The  auditor  refused  to  allow  the  fees  of  the  caveat, 
as  forming  no  part  of  the  process,  and  he  allowed  the  debate  fee  of  £2  2s 
for  each  of  the  meetings  before  the  Sheriff  Objections  were  stated  on 
these  points,  and  the  following  interlocutor  was  pronounced : — 

Having  heard  parties'  procurators,  and  made  avizandum  with  the  notes 
of  objections  for  both  parties  to  the  auditor's  report,  sustains  the  objections 
of  the  party  B.,  and  allows  the  first  four  items  in  hia  account  disallowed 
by  the  auditor;  sustains  the  objections  for  the  party  C;  and  Finds  that 
none  of  these  attendances  before  the  Sheriff  fall  under  the  debate  fees 
allowed  under  the  13th  section  of  the  Table  of  Fees;  and  remits  to 
the  auditor  to  correct  his  audit  accordingly,  and  to  combine  his  reports 
into  one. 

Hote. — ^The  Sheriff-Substitute  formed  a  strong  Opinion  in  the  points 
raised  by  the  objections  to  the  effect  now  given,  but  he  deemed  it  right,  on 
a  matter  of  some  importance,  to  take  the  advice  of  the  auditor  in  the 
Supreme  Court  That  gentleman  states,  on  the  first  question,  he  has 
adopted  a  rule  different  from  that  of  hb  predecessors  in  office.  They  were 
in  use  to  disallow  caveats,  as  no  proper  step  in  process.  But  he  has  allowed 
them  where  followed  with  a  hearing,  as  then  necessary  initiatives  to  the 
process.  This  mode  of  introducing  questions  of  interdict  is  of  frequent 
occurrence  in  the  Bill  Chamber. 

As  to  the  fees  of  debate,  the  auditor  in  the  Supreme  Court  has  had 
frequent  practice  in  taxing  Sheriff  Court  accounts  in  advocations  and 
appioals.  He  was  decidedly  of  opinion  that  none  of  the  fees  charged  could 
be  allowed  on  the  debate  scale.  That  fee  is  made  large  because  of  the 
study  of  the  law  and  proofs  in  cases  which  have  been  matured  for  judg- 
ment. This  case  never  even  reached  a  record — ^long  or  short  In  such  cir- 
cumstances, to  allow  three  debate  fees  of  £2  2b  each,  would  be  extreme. 
It  is  not  every  interlocutor,  with  the  introduction  of  '*  having  heard  parties' 
procurators,"  which  implies  a  ddnUe;  but  only  where  a  debate  or  hearing 
has  been  allowed  at  such  a  stage  as  may  decide  relevancy  or  the  merits. 
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Company — Purchase  of  interest  of  dissentient  shareholders — Arbitration, 
— Plaintiff,  a  shareholder  in  a  company  incorporated  under  the  Companies* 
Act,  1862,  expressed  his  dissent  from  a  resolution  duly  passed  for  voluntary 
winding-up  and  the  transfer  of  the  business  to  another  company,  and 
required  the  liquidators  either  to  abstain  from  carrying  the  resolution  into 
effect,  or  to  purchase  his  interest  at  a  price  to  be  determined  as  in  the 
statute  provided.  By  the  articles  of  association  differences  between  the 
company  and  shareholders  were  to  be  referred  to  the  arbitration  of  two 
persons,  one  to  be  appointed  by  each  party,  and  the  arbitrators  were  to 
appoint  an  umpire;  and  if  the  arbitrators  did  not  within  fourteen  days  after 
their  appointment  appoint  an  umpire,  then,  on  the  application  of  Uie  parties 
in  difference,  or  either  of  them,  an  umpire  might  be  appointed  by  the 
governor  of  the  Bank  of  England,  or  by  a  Judge  under  the  Common  Law 
Procedure  Act,  1854.  Arbitrators  were  appointed,  but  they  did  not»  with- 
in the  time  required,  appoint  an  umpire,  and  upon  application  of  the  plain- 
ti£^  an  umpire  was  appointed  by  a  Judge.  The  umpire  made  his  award 
that  the  price  to  be  paid  for  the  purchase  of  pit's  interest  was  £2,100, 
which  sum,  with  costs,  he  directed  the  company  to  pay  to  pit : — Held^  that 
the  umpire  was  properly  appointed  under  such  articles,  and  that  under  8& 
161,  162,  of  the  Companies'  Act,  1862,  an  action  would  lie  against  the 
company  to  recover  the  amount  awarded.  Defts.  pleaded,  on  equitable 
grounds,  that,  before  the  resolution  was  passed,  pit  was  indebted  for  calls 
upon  his  shares,  whereby  an  action  accrued  to  defts.,  and  the  shares  were 
liable  to  be  forfeited;  that  he  and  defts.  agreed  that,  in  consideration  that 
defts.  would  give  him  time  and  would  abstain  from  forfeiting  the  shares,  he 
would  consent  to  the  proposal  of  the  directors,  and  would  not  dissent  from 
the  resolution ;  that  they  did  give  him  time,  and  did  abstain  from  forfi^ting 
his  shares,  etc. : — Held,  that  the  plea  disclosed  no  defence  to  the  action. — 
De  Rosaz  v.  Anfflo-Iialian  Bank  (Lim,)  38  L.  J.  Q.  B.  161. 

Seaman's  Waoes — Ship^s  Articles — Leaving  before  end  of  voyage. 
— Plaintiff  shipped  as  mate  on  board  defendant's  ship  under  the  articles  for 
a  foreign-going  ship  sanctioned  by  the  Board  of  Trade,  May,  1855,  in 
pursuance  of  17  <fe  18  Vict  c.  104;  he  left  the  ship  before  the  end  of  the 
voyage,  and  after  it  was  over  sued  the  owner  for  wages  earned  during  the 
time  he  remained  in  the  ship.  The  cause  and  manner  of  his  leaving  were 
disputed ;  the  juty,  however,  found  ''  that  there  was  no  desertion,  but  the 
plaintiff  was  guilty  of  drunkenness  and  abusive  language,  subversive  of  discip- 
line, and  that  he  was  left  behind  at  Sulina  through  his  n^ligence :"  Hdd 
(per  Byles  and  M.  Smith,  J.J.),  that  by  the  form  of  these  articles,  and  by 
the  Merchant  Shipping  Act  1854,  the  plaintiff  was  entitled  to  bring  this 
action,  and  that  the  fiicts  as  found  by  the  jury  were  not  sufficient  to  create 
a  forfeiture  of  wages.  Gomtra,  Brett,  J.,  who  considered  that  the  Merchant 
Shipping  Act  1854,  was  incorporated  in  the  articles,  that  the  services  of  the 
seamen  throughout  the  voyage  were  a  condition  precedent  to  'Uie  recovery  of 
wages,  and  that  except  by  the  special  provisions  of  the  Act»  no  wages  could 
be  roovered  unless  for  the  whole  voyage. — BuUjon  y.  Thompson^  20  L  T. 
Rep.  N.  S.  568;  38  L.  J.  C.  P.  225. 
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Winding-up,  859 
Writ,  348.  463 
Writ,  Vitiation,  340 


OLASGow:  rnnrrmo  by  a.  k.  murrav  akd  co. 


I 


■ISA. 


3  bios  Qb3  Db")  bS?      * 


